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MooRE V. Bâeer et al. 
{Oireuit Court, B. D. WUeontin. February 18, 1888.) 

PumCIFAIi AUD BtJBETT— CONTKIBTrTIOIfB BETWBBN CO-BUBBTIBS— EnFOHCBMENT 
m EqXJITT— BXHATJSTING BBMBDT AT Law. 

A bill by s surety against a co-surety, to compel contribution, an^ to set 
aside certain conveyances and subject the property conveyed to the satisfac- 
tion of such liability. is not a creditors' bill, and a court or equity may, upon 
suitable averments, proceed to grant such relief, without requiring the surets 
to flrst exhaust hia remedy at law by judgment and return of nulla bona. 

In Equity. On demurrer to bill. 

The case made by the bill was this: In April, 1880, one John C. 
Pierron was elected treasurer of the city of Fond du Lac. He executed 
to the city a bond for the faithful performance of the duties of the office, 
in the sum of $100,000. The bond was also signed by John Hughes, 
.Tames Gaynor, Charles B. Bartlett, Léon Lallier, Thomas Mason, Rob 
ert A. Baker, one of the défendants in the présent suit, and the com 
plainant, Moore, — ail of whom executed the bond as sureties of Pier- 
ron. Subsequently, Pierron, as such treasurer, became liable to the 
city in the sum of over $37,000, and the city brought suit upon the 
boûd against him and his sureties to reco.ver said sum. Mason died 
aîter the bringmg of the suit, and before judgment. Pierron appeared, 
and answered that he had taken proceedings in insolvency, undér the- 
Ètatutes of the state, had madè an assignment of his property in said 
proceedings, and had been discharged from ail his debts and liabili- 
ties. Judgment was obtained in the suit in favor of the city againsK 
Baker, Hughes, Lallier, Moore, Gaynor, and Bartlett, in the sum of $39,- 
707.93, which became a lien upon the real estate of each of the judg- 
ment défendants situated in the county of Fond du Lac. This judg- 
ment was affirmed, on appeal, by the suprême court of the state, {Oity 
ùf Fend du Lac v. Moore, 15 N. W. Rep. 782,) as to ail of the défendants 
except Hughes, who was discharged from aU liability, as surety of Pier- 
v.34F.nd.l — 1 
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ron. Subsequently an exécution was issued on the judgment, and, to 
prevent a levy upon the property of the défendants, Gaynor, Bartlett, 
and Moore paid and satisfied the judginent.. Gaynor and Bartlett then 
assigned to the complainant, Moore, àll dèmands and rights of action 
growing outof the judgment and paymentthereof which they had against 
the défendant Rob^t ;A. JBaker, and ajil rjght and çla,im which they had 
jointly or severallyYor'ddiltribation ffoni Baker, on account of the pay- 
ment of the judgment. The bill then charged that the défendant Rob- 
ert A. Baker, as one of the judgment défendants in the suit brought by 
the city, ^as lia^e for, and ought tq hâve paid, one-sixth of the sum 
of $37,732.34, bu^ that he had not paid any part therieof; that,;iii jtîs- 
ticeand eqùity, hé wàs liable to the complainant in this suit, and shbûld 
pay him one-tenth of the sum last mentioned, with interest, the same 
being the contributive share that he ought to pay to the complainant, 
as representing his own interest and the interests of Gaynor and Bartlett, 
which had been assigne^, , to the complainant; The bill then alleged 
that the défendant Robert A. Baker was, and had long been, whoUy in- 
solvent; that he and his wife, the défendant 0.' Estelle Baker, had re- 
moved out of the state of Wisconsin, and. were npn-residents of the, statei 
and that in 1881, which was prior to the recovery of the judgment against' 
the Sureties of Pierron, he ha,d, i^i contemplation of insolvency, and in 
fraud of creditors, and in pu^uançe. of a fraudulent scheme to Vest in 
his wife the title of certain property which he then owned, so that cred- 
itors could not reach it, coriveyéd certain real èstate, described iii the 
bill, to his son Robert C. Baker, whoconveyed the same to the défend- 
ant ,0. Estelle Baker; and that, sinçe that time, tbîs property bas been 
held by Baker's wife, for his use ànd tjenefit. It was alleged that thèse 
conveyances were without considération, and were made for the sole pur- 
pose of hindering and defrauding creditors, and that, în justice and eq-. 
uity, the lands so conveyed' oijght tb be applied by the défendant Ba- 
ker, by way of contributipn, îii satisfaction of the demand of his co-sure- 
ties, and' be made subject to tne liçn of the judgment recovered by the 
city, for the purpose of enforcing 8^ch contribution. It was also alleged 
that Bçiker ig the owner of certain other premises in the city of Fond du 
Lac, which he bas claimed as a homestead; but that his alleged home- 
stead right therein bas been l'ost by his abandonment thereof, and by the 
removal of himself and his famiîy put of the state of Wisconsin. The 
prayer of the bill was that the défendant Bobert A. Baker be required 
to pay to th& complainant the sum of $3,773.23, his contributive share 
of the judgment aforesaid; that the conveyances mentioned, executed by 
him to his son, and by the latter to the défendant C. Estelle B;aker, be 
adjudged fraudulent; that the lands therein described be decreed to be 
subject to sale to satisfy the coniplainant's demand; that the complain- 
ant be subrogated to the rights of the city of Fond du Lac under the judg- 
ment recovered by it against the sureties of Pierron, as to the défendant 
Robert A. Baker; that Baker be adjudged to hâve lost and forfeited his 
homestead right in that portion of the premises in which he bas hereto- 
fore claimed such right; that the complainant be adjudged and decreed 
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to have a paràmount lien ùpon ail the lands and piémises deScribèd in 
the bill; that the same may be ordered to be sold to satisfy the decree 
for the payment of money prayed therein, and for such other and fur- 
ther relief as shall be deemed jUst and équitable. The bill was demurred 
to for want of equity. 

Starkà SiUherland, ioT opjn^lalri&nt. 

E. S. Bragg, for défendants. 

Dyee, J. As is apparent from the foregoîng statement of façts, the 
object of this suit is to eriforce contribution between sureiies, and, inaid 
thereof, to obtain a decree setting aside certain conveyances of property 
made by the défendant Robert A. Baker, which are alleged to have been 
fraudulent, so that such property, or its proceeds, may be applied in 
payment of Baker's contributive share of the judgment recovered by the 
city against the sureties of Pierron. 

In support of the demurrer, the point is made and strenuously urged 
that, as to the défendant C. Estelle Baker, this is a creditors' bill, and 
that, as to the property conveyed to her, the complainant is not entitlèd 
to the relief he seeks, because it is not alleged in the bill that be has re- 
covered a judgment at law against Robert A. Baker upon which exécu- 
tion has been returned unsatisfied. It is insisted that the complainant 
must first exhaust bis remedy at law against Baker, before he can corne 
into a court of equity and invoke its aid for the purpose of avoidiiig the 
alleged fraudulent conveyances; and that the allégation of Baker's insolv- 
ency does not answer the requirements of the rule on the subject, as ap- 
plied to creditors' bills, or biUs for relief against fraudulent transfers of 
property. The law is well settled that the right of a creditor to pursue 
spécifie real property alleged to have been fraudulently conveyed by the 
debtor, to obtain satisfaction of his debt, dépends upon the fact of his hav- 
ing exhausted his légal remedy by the recovery of a judgment, and re- 
turn of exécution unsatisfied. The proposition has become so far ele- 
mentary that authorities in support of it need not be cited. If, there- 
fore, this were a creditors' bill, pure and simple, or merely a biU by a 
creditor at large to set aside fraudulent conveyances, the point made by 
the demurrer would be unanswerable. But the bill embraces other mat- 
ters clearly cognizable in a court of equity. It is a biU by one surety to 
compel contribution by a co-surety, and, as supplementary to the main 
purpose of the bill, relief is sought against certain conveyances of real es- 
tate, to the end that the property conveyed may be ultimately reached to 
satisfy sùch liability to contribution by the co-surety as may be estab- 
iished by final decree. As is said in Maaon v. Pierron, 63 Wis. 244, 23 
N. W. Rep. 119: 

" Actions to enf orce contribution between sureties, and to subrogate a surety 
who has paid the debt of the principal debtor to the securities and rights 
of the creditor, are conatantly sustained by courts of equity, and have been 
from the earliest times." 

The enforcement of contribution between sureties is a recognized sub- 
ject of equity jurisdiction. "The ground of relief does not," says Story, 
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(section 493, Eq. Jur.,) "stand upon any notion of mutual contract, ex.- 
press or implied, between the sureties to indemnify each other in pro- 
portion; but it arises from principles of eqnity, independent of contract." 
In Stirling v. FwresAer, 3 Bligh, 590, Lord Redksdale said: 

" The principle establlshed in the case of Bering v. Lord Winohelsea, 1 
Cox, 318, i3 universal, that the riglit and dutyof contribution is founded in 
doctrines of equity. It does not dépend iipoii contract. If several persons 
are indebted, and one makes the payment, the créditer is bound in conscience, 
if not by contract, to give to the party paying the debt ail his remédies against 
the other debtors. The cases of averages in equity rest upon the same prin- 
ciple." 

Where the légal remedy is adéquate, a court of law bas concurrent jur 
risdiction witb that of a court of equity in cases of contribution. "But 
still," says Story, (section 496, Eq. Jur,,) "the jurisdiction now assumed 
in courts of law upon this subject in no manner affects that originally 
and intrinsieally belonging to equity. Indeed there are many cases in 
which the relief is more complète and effectuai in equity than it can be 
at law; as, for instance, ■where an account and discovery are wanted, or 
where there are numerous parties in interest, which would occasion a 
multiplicity of suits. In some cases the remedy at law is now utterly 
inadéquate; as, if there are several sureties, and one is insolvent, and an- 
other pays the debt, he can, at law, recover from the other solvent sure- 
ties only the same share as he could if ail were solvent. Thus, if there 
are four sureties, and one is insolvent, a solvent surety who pays the 
whole debt can recover only one-fourth part thereof (and not a third 
part) against the other two solvent parties. But in a court of equity he 
wiU be entitled to recover one-third part of the debt against each of them; 
for in equity the insolvent's share is apportioned among ail the other solv- 
ent sureties. Where two are bound for the payment of a spécifie sum, 
and one pays the whole, he can, either in law or in equity, call upon the 
other to contribute, and thus recover a moiety of what he had paid^" 
Will. Eq. Jur. 107. See, also, 3 Pom. Eq. Jur. §§ 1416, 1418, 1419, 
and notes. This being the law on the subject of jurisdiction in equity 
in cases of this character, it foUows that the complainant could properly 
file his bill on the eqUity side of the court, to enforce contribution by his 
co-surety, the défendant Robert A. Baker. As the case is one,, so far as 
itseeks to compel contribution, of which a court of equity has undoubted 
jurisdiction, it could be rightfully brought hère in the first instance, 
even though it may be a case of which a court pf law has concurrent ju- 
risdiction. If, then, original relief in equity may be rightfully sought 
by the complainant to compel Baker to pay his contributive share of the 
judgment recovered by the principal créditer against ail the sureties, why 
may not the complainant, as an incident to such relief, or as supplemen- 
tary to it, and in order to satisfy a demand properly enforceable in equity 
in the first instance, upon averments of Baker 's insolvency, reaeh prop- 
erty which it is alleged Baker has caused to be fraudulently cohveyed 
to his wife ? To hold that he cannot, for the reason that he must first 
exhaust his légal remedy against Baker, is in effect to deny to the com- 



FEANKENTHAL V. GILBERT. 5 

plainant the right in Ihe first instance to bring his suit in a court of 
equity to compel Baker, as a co-surety, to pay his contributive share of 
tbe indebtedness of ail the sureties to the city. If the complainant, 
without having brought a suit at law against Baker, bas the right to in- 
stitute an original proceeding in a court of equity to enforce the payment 
by Baker of his alleged contributive share of the liability which ail the 
sureties bave incurred, then it must foUow that he has the right in the 
same proceeding, upon alleging and showing that he cannot otherwise 
collect his demand against his co-surety, to pursue the property of that 
co-surety which it is alleged has been fraudulently conveyed to a third 
party, who is made a défendant in the suit. That part of the relief 
sought which relates to the application of certain property to the satis- 
faction of the complainant's demand because of the alleged insolvency of 
Baker, may be said to be incidental to the principal recovery prayed in 
the bill; and, as a court of equity has jurisdiction to grant the principal 
relief asked, without référence to the fact that a court of law may bave 
concurrent jurisdiction, it may proceed, upon suitable allégations made, 
to dispose of the whole controversy. 

From what has been said, it seems to the court quite apparent that 
there is a well-founded distinction between a suit of the nature of this — 
which is one to détermine the sum which the défendant Robert A. Baker 
ought to pay his co-surety, and to enforce the payment thereof — and a 
creditors' bill brought to enforce a liability already established in a suit 
at law. As bearing on the question decided, see Mason v. Pierron, 63 
Wis. 239, 23 N. W. Rep. 119, and Smith v. Rumsey, 33 Mich. 183. 

Demurrer overruled, with leave to the défendants to answer the bill. 



Feankenthal et al. v. Gilbert et al. 
(Circuit Court, 8, D. Mississippi, W. D. January Term, 1888.) 

FKAUDTILKlfîT CONVBTANCBS — TAKnsrS TiTLE IN 'WiPB'b NaMB — AGEEEMKNT 
WITH CRBDITOKS. 

An insolvent trader sold the whole of his estate to certain of his creditors 
for the amount of their debts, and certain others which they assumed, the total 
exceeding the value of the estate. The creditors immediately took posses- 
sion, and managed the business for a few days, after which one of their num- 
her bought eut the others, and sold the estate to the insolvent's wife, for cash 
and promissory notes. She then went into possession, under her own sign, 
employed her husband, but without salary, with others as assistants, and 
eventually paid ofl the notes. Beld, that although the wife was not shown to 
hâve any separate estate prior to the purchase by her, there was no fraud. 
Htjsbanp and Wiçe — Liability of Wife's Estatb — Debts dp Husband — 
Declabations to Commekcial Agency. 

In a creditors' suit against an insolvent's wife to subject property in her 
hands to the payment of their debts, statements of the husband as to his ânan- 
cial condition made at periods antécédent to his insolvency, to a commercial 
agency, cannot defeat the rights of the wife, uniess participated in by her. 

In Equity. Creditors' biU. 
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Shdton & Omtcher^ for'Complainants. 
Afiifer, Smith^ & Hir8ch,ioT défendants. 

HiLL, J. The bill, in substance, chargea that the complainants were, 
before January, 1885, creditors of said Phil Gilbert; that at that time 
said Gilbert was the owner of two stores in the city of Vicksburg, in 
which were $24,000 worth of goods and merchandise, besides the one- 
half crwner of a stock of goods at Fitler's landing, in Issaquena county; 
that on the 21st day of January, 1885, said Gilbert, for the expressed 
considération of $8,739.45, and the agreement to pay certain taxes due 
by said Gilbert, and other indebtedness, amounting to the sum of 
$358.45, by an instrument in writing, purporting to be a bill of sale, 
conveyed ail of said goods, and the interest of said Gilbert in the store 
at Fitler's landing, to Baer & Bro. and others; that on the lOth day of 
February thereafter said Baer & Bro., and others made a pretended sale 
of said stock of goods and merchandise, and the interest of said Gilbert 
in the stock of goods at Fitler's landing, to the défendant, Gecilia Gilbert, 
Tvife of said Phil Gilbert, for the pretended sum of about $6,000; that 
said Phil Gilbert remained ail the time, and is still, in the possession 
of said stocks of goods and merchandise unsold, and is carrying on said 
business in the name of his wife, but in fact for his own benefit; and 
that said sales and transfers were made with a fraudulent purpose to de- 
feat the complainants, and other creditors of said Phil Gilbert, in the col- 
lection of their debts, and are therefore void; and prays that the défend- 
ant be declared a trustée for the complainants, and other creditors of 
said Phil Gilbert, as to said stocks of goods, and their proceeds, and for 
a decree against said Phil Gilbert and wife for the arjounts due them. 
The answers deny ail the fraud charged in the bill, which throws the 
burden upon complainants to prove the same. I hâve considered the 
évidence, and from it find that the sale made to Baer &Bro. and others, 
on the 21st of January, 1885, was in payment of debts due thèse cred- 
itors, and the debts assumed by them, which amounted to more than the 
value of the goods and merchandise in Vicksburg. The proof also shows 
that the stock of merchandise in the store at Fitler's landing was not of 
sufficient value to pay the debts owing by that firm. I further find from 
the évidence that when the purchase was made by Baer & Bro. and others, 
on the 21st of January, the purchasers went into immédiate possession, 
and by their agent continued to sell off the stock until the lOth of Feb- 
ruary, when the sale was made to Mrs. Gilbert by the agent for one of 
the creditor firms, who had before that time purchased the interest of 
the others at a large discount; and that Phil Gilbert had had nothing to 
do with the business after his sale until the purchase in the name of his 
wife, so that I am satisfied that the sale from Phil Gilbert to thèse cred- 
itors was a valid sale, and passed to them a good title, and there is no 
évidence that there was any fraud on their part in the sale to Mrs. Gil- 
bert. It is contended, however, on the part of complainants, that the 
sale to Mrs. Gilbert was really a sale to Mr. Gilbert, and that the title 
was taken in her name to defraud his creditors, and to prevent them fixim 
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subjectîng thèse goods to the payment of -their debts, and this question 
is the only point in the case that need be considered. The proof shows 
that the contract of purchase was that Mrs. Gilbert was to pay $400 in 
cash, give her note for $2,907, indorsed by a solvent indorser, and give 
her 12 notes, without indorsement, for equal amounts, and falling due 
at the end of each month, the payaient of tbeindorsed note to be secured 
by a trust deed on the stock which was consummated by the payment 
of the money, which Mrs. Gilbert borrowed, and the exécution and de- 
livery of the notes and trust deed, according to the contract. Mrs. Gil- 
bert immediately_went into possession of the goods, under her own sign, 
and by her husband, son, and daughter, and other clerks employed, 
has since continued the business, and, though not promptly, bas paid 
off the notes. 

It is contended for complainants that as Mrs. Gilbert is not shown to hâve 
had any means of her own with which to make the purchase, that she 
could not borrow the money, or buy on crédit, and that Gilbert, being 
employed in the business without any contract for wages, the proof show- 
ing therewas not any agreement for wages, or any pàid, other tban that 
he obtained his support, and the contribution to the support of his fam- 
ily, by his services. Our statute completely émancipâtes married women 
from ail marital disabilities as to their personal rights and liabilities as 
though they were unmarried, enables them to borrow money, purchase 
property on a crédit, and carry on in their own names any lawful busi- 
ness, and makesthem liable for ail their oontracts, and subject to a per- 
sonal judgment as though unmar;ried. It often happçns that friends of 
the wife are willing to aid her in procnring the means of support for her- 
self and family in case of the inability of her husband to do so, from any 
cause, to loan her money, sell on a crédit, or indorse her paper, and this 
with the expectation that she will be aided in the management of her 
business by her husband, whose first duty is to provide for the support 
of his wife and children, includingthe éducation of his children. This 
may well be done without any fraud or injury to the husband's creditors, 
provided the husband does not reserve to himself any interest in the prop- 
erty, or the income of the business, beyond his own support and neces- 
sary personal expenses. There is no obligation upon his wife to support 
and maintain hini so long as he is able, by his own labor, to support 
himself. Applying thèse rules, sanctioned by the laws of this state, I 
am uuable to find, from the évidence, the fraud cbarged in the bill suflS- 
cient to déclare Mrs. Gilbert to be the trustée for the creditors of her hus- 
band, as prayedforin the bill. Counsel for complainants relyverymuch 
upon statements made by Phil Gilbert to the commercial agency as tQ 
his financial condition, some time before the sale to his creditors, for 
the relief prayed for in the bill. While this évidence might be of weight, 
upon anattachment issue, as grounds therefor, it cannot defeat the rights 
of Mrs. Gilbert, unless participated in by her. The purchasers from 
Gilbert, having obtained a good title, could convey it to another, al- 
though that other knew that the sale upon the part of Gilbert was made 
with the design to defeat his creditors, had such been the case; but the 
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proof în thîs case fails to show such fraudulent purpose. The resuit is 
that the prayer of the bill must be denied, the bill dismissed, and the 
complamante decreed to pay the costs. 



WoLcoTT t;. Stubebakee et al, 
(dreuU Court, N. D. Illinoiê. December 15, 1587.) 

1. Mabter and Skbvant — Nboligence of Fbllo'v^-Sbbtants, 

An elevator boy. an engineer, and plaintiff were in the employ of défend- 
ant. The engineer' s duty was to furnish the motive power for an elevator, 
■which carried plaintiff to an upper story to his wprk, and the boy's duty was 
to run the same. The engineer always took the elevator on a trial trip every 
morning with nobody on board. On one occasion plaintiff entered the eleva- 
tor in the morning shortly before thé hour when ne was required to go to 
work, just as the engineer was taking it on the trial trip. The elevator boy 
was not there, and the plaintiff was injured. Seld, that if the injury was 
caused by négligence other than that of plaintiff, it was the négligence of the 
elevator boy or the engineer, who were f ellow-servants of plaintiff, for which 
défendant would not be liable; the ordinance of the city requiring persons 
owning elevators to keep a compétent person to run them being merely de- 
claratory of the common-law duty and liability in regard to such employés.' 

2. Practicb es Civil Cases— Dismissal and Nonsuit— Illinois Cibcuit. 

In the fédéral court» of Illinois, where, at the conclusion of plaintlff's testi- 
mony, the court would, if s verdict were rendered for him, set the same aside, 
and motion is made by défendant to direct a verdict for bim, plaintiff is not 
allowed to take a nonsuit, but may withdraw a juror and discontinue. 

At Law. 

Suit for damages for injury to plaintiff while in the défendants' eni- 
ployment, resulting from an elevator accident. The plaintiff's testimony 
tended to show that he was employed by the défendants, who were manu- 
facturers and dealers in wagons, carriages, etc., in the city of Chicago, 
to crate or box carriages. His place of work was on the fourth floor of 
défendants' building. It was his habit, and that of the other employés, 
to begin work at 7 o'clock in the morning, and to be carried to the fourth 
floor by the elevator in question. The elevator was used to carry both 
freight and passengers, and ordinarily began running at about five min- 
utes before 7 o'clock. It was made to descend to the baserrjent of the 
building, but the employés got on the elevator platform at the first floor. 
The elevator wàs under the control of défendants' engineer, who had 
charge of the engine in the basement, which supplied the motive power 
to run the elevator. Défendants also employed an elevator boy, who 
took charge of the elevator when the engineer informed him it was in 
working order, and ready to carry the men to their work on the upper 
floors. Plaintiff's testimony also tended to show that it was the practice 
of the engineer to make a trial trip before 7 o'clock, with no one on the 
elevator, for the purpose of getting the air out of the cylinders, and the 

> See note at énd of case. 
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elevator in smooth running order. On such trial trip the elevator was 
controlled ~by the engineer by means of the ropes in the basement. On 
the moming of the accident, and just before 7 o'clock, it appeared that 
the plaintifif and five other of défendants' employés got on the elevator 
platfonn in the absence of the elevator boy; that the elevator wasstarted 
for a trip up by the engineer in the basement, with no one on the eleva- 
tor platform in charge; and there was no évidence that the engineer knew 
that anybody was on the elevator. The elevator ran np paat the third 
floor, where one man jumped ofif. At the entrance to the elevator shaft 
on the third floor, the only protection was a chain stretched across the 
opening, about three feet from the floor. Plaintiff testified that before 
ihe elevator reached the fourth floor where he intended to get ofif to go 
to his work, it stopped suddenly and began to descend very rapidly ; that 
somebody on the elevator shouted that it was falling, and plaintiff, be- 
lieving that it was falling, attempted to jump off at the third floor, and, 
his foot striking the chain stretched across the opening, he was thrown 
ont upon the floor on his head and shoulder, and seriously injured. 
The elevator in fact did not fall, but was stopped by one of the nien on 
the platform before it reached the second floor. It was made to appear 
further that at the time of the accident there was an ordinance in force 
in the city of Chicago which provided as foUows: "It shall be the dùty 
of every person owning, controlling, operating, or using as owner, lessee, 
or agent, any passenger or freight elevator in any building within the 
corporate limits, to employ some compétent person to take charge of and 
operate the same; and any such person who shall neglect to comply with 
the provisions of this section shall be fined the sum of $10 for each and 
every dfty of such neglect. " Upon the case made on the part of the plain- 
tifi", and at the conclusion of his testimony, the défendants moved the 
court to instruct the jury to return a verdict in their favor. 

E. L. Harpham and S. P. Douthart, for plaintifi". 

FUmer, Remy & Holsldn, for défendants. 

Dyer, J., (joraUy.) Without discussing the question of contributory 
négligence, which I am inclined to think would be one for the jury, if 
the cuse were to be submitted to them, I proceed to consider the other 
grounds of alleged liability in the case. It is said by counsel for the 
plaintiff that the ordinance of the city which made it the duty of the de- 
fendants to employ some compétent person to take charge of and operate 
the elevator in question, fixes upon the défendants, under the facts dis- 
closed, a liability to the plaintiff for the injury which he suslained. The 
ordinance, it seems to me, simply déclares a common-law duty; that is, 
that every person owning, controlling, or operating a passenger or freight 
elevator shall employ some compétent person to take charge of and oper- 
ate it. As I understand it, that is precisely the duty which the law, in 
the absence of such an ordinance as this, imposes. The law says to every 
person who owns, controls, and opérâtes one of thèse elevators, that he 
niust employ some person to run it, and that he must exercise ail reaSoii- 
able care in the sélection of a compétent person for that purpose. This 
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ordinancemerely imposes a penalty for the disregard of that duty. The 
testimony shows that the défendants had in their employment a person 
spoken of by the witnesses as "the eleyator boy," whose duty it was to 
run this elevator. It is not shown that hè was not a compétent person. 
If he was absent from his post when he ought to hâve, been there, then 
he was guilty of négligence. The ordinance was npt intended to punish 
a man for non-compliance with its requirements because in a case where 
he has in his employment a compétent person whose duty it is to take 
charge of and run an eleyator, an injury has resulted from the négligence 
of such employé. The défendants complied with the ordinance; aud 
the most that can be said is, that if it was the duty of the elevator boy 
to be at his post on the occasion referred to, to take this elevator up with 
thèse people upon it, then his absence from his post of duty made him 
guilty of négligence. Such being the true state of the case, I do not see 
how the further conclusion is to be escaped from, that the elevator boy 
was a ço-em ployé of the plaintifF, and of the other employés of the défend- 
ants who were on the elevator at the time. The engineer controUing the 
motive power in the basement of the building was also a co-employe. 
Suppose, then, there was négligence on the part of the engineer in start- 
ing the elevator for a trial trip when he did, without knowing, as it may 
be said he ought to hâve known, that there were people upon it, and that 
this négligence brought about the accident which befell the plaintiff, are 
the défendants liable to the plaintiff for the conséquences of that négli- 
gence? As we ail know, much has beçn said and written upon this sub- 
ject of the liability of an employer to one servant for the négligence of a 
fellow-seryant; and oftentimes it is difBcult to draw the line with accu- 
racy, and apply the law correctly to the given case. But much of the 
doubt which has prevailed upon the subject has been cleared away by 
décisions which must bp regarded as .controlling hère. Décisions of the 
fédéral courts upon thisquestion, are, it is said, inconflict with décisions 
of the suprême court of Illinois; but if the question, substantially as it 
arises in the case at bar, has been determined by the suprême court of 
the United States, of course the adjudications of that court must prevail 
in this court. 

Hough V. Railway Co.,10Q U. S. 213,was a case where an engineer on 
a locomotive sustained an injury caused by the defective condition of the 
p'ilot or cow-qatcher. There was a certain person in the employment of 
the Company whose duty it was to see that the engine was kept in suit- 
able and proper condition for use. He was the master mechanic, to 
whom was committed the exclusive management of the motive power of 
the defendant's Hne, with,full control over ail engineers, and with un- 
restricted power to, employ, direct, control, and discharge them at pleas- 
ure. Tlieife had been neglect of duty in keeping the engine in safe con- 
dition for uge. The pilot had been left in a defective and dangerous 
condition, and the engineer had called the attention of the master me- 
chanic to the fact, and had repeatedly requested him to hâve the defect 
repaired, and the engine put in safe condition for use. The engineer 
continued to run the engine, relying upon the requests that he had made 



WOLOOTT V. 8TCDKBÂEÉB. 11 

to tte master mechanîc, and the assurances he had that the pîlot should 
be put in proper condition. Upon that state of facts, the court hèld that 
the Company was liable to the engineer for the injury he sustained, and 
that it waa not relieved from liability by showing that the engineer con- 
tinued to use the engine after he knew of the defect, because he had 
given the company, tibrough the person who had charge of the motive- 
power department, notice of the defect, and had demanded that it be 
repaired. This was just and right. The engineer and the master me- 
chanic were engaged in distinct and différent departments of service. 
The master mechanic was the superior in his department, exercising con^ 
trol over men whose business it was, under his direction, to keep the 
engines of the company in proper repair, so that they might be used 
with safety by persons engaged in another branch of thé company's service. 
Now let us consider the bearing upon the case we hâve in hand of 
the case of Randall v. Raikoad Oo., 109 tl. S. 478, 8 Sup. a. Rep. 322. 
That wa« a case where the court held that a brakeman working a switch 
for his train on one track in a raiiroad yard was a fellow-servant with 
the engine-man of another train of the same corporation upon an adja- 
cent track, and that he could not maintain an action against the corpo- 
ration for an injury caused by the négligence of the engine-man in driv- 
ing his engine too fast, and not giving due notice of its approach, with- 
out proving négligence of the corporation in employing an unfit engine- 
man. Hère was a brakeman working a switch for the train on which 
he was employed, on one track in a raiiroad yard. His employment 
had no connection with the opération of the engine which was upon an 
adjacent track. His work was entirely disassociated from the running 
of the engine, and, by the carelessness of the engineer who controUed 
the movements of the engine, the brakeman was struck and injured. 
The suprême court held that those two men, engaged in their respective 
employments, were fellow-servants, according to the great prépondérance 
of judicial authority, and therefore that the raiiroad company was not 
liable for the injury which the brakeman on one train sustained through 
the négligence of an engineer on another train. Said Mr. Justice Gbay, 
speaking for the court: 

"They are employed and paid by the same master. The duties of the two 
bring them to work at the same place, at the same time, so that the négli- 
gence of the one in doing his work may injure the other in doing his work. 
Their separate services hâve an immédiate common bbject, — ^the moving of 
the trains. Keither works under the ordeis or control of the other. Each, 
by entering into his contract of service, takes the risk of the négligence of 
the other in performing bis service; and neither can maintain an action for 
an injary caused by sucb négligence, against the corporation, their common 
master." 

This is not in conflict with the ruling in Saitway Oo. v. Roa, 112 TJ. 
S. 377, 5 Sup. et. Rep. 184. In that case, it was decided that where 
an engineer on a locomotive was injured through the carelessness of 
a conductoi: on the same train, the company was liable. The grounds 
of that décision were that the conductor had the right to command the 
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movements of the train, and to control the persons employed upon ît, 
that his relation was tliat of a superior officer in charge of the train, and 
that he stood for and as the représentative of the corporation; that the 
engineer was subject ta his control. And the court likened it to the 
case of a représentative of a corporation who has control of a certain de- 
partment in the servioei, other persons employed in the same depart- 
ment being subject to his directions. The superior employed in such a 
position représenta the corporation, and it is therefore bound byhis acts, 
and responsible for his négligence, because the corporation must act 
through persons who are placed in positions of superior authority in the 
dififerent department^ of the service. On the grounds stated, the Ran- 
daM Oase and the Ross Case appear to be distinguishable. Randall v. 
Raûrqad Go, was followed in the case of Howard v. Railway Go., 26 Fed. 
Rep. 837. In that oase it was held that a fireman on a passenger train, 
and an engineer in charge of an engine not connected with such train, 
but belonging to the same railroad Company, are fellow-servants, and 
where the firenian was killed by a collision between the engine and train 
occasioned by the négligence of the engineer, the company was not liable. 
Judge Bkeweb discusses the question at length in his opinion in that 
case. 

Following out the logic of the Randall Oase and this case to which I 
hâve just referred, it is my conviction that the plaintiff in the case at 
bar has made a case in which, if there was négligence at ail, it was nég- 
ligence on the part of the engineer who controUed the motive power of 
this elevator, and of the elevator boy, one or both, and that they were 
the fellow-servants of the other employés, including the plaintiff, who 
were in the habit of riding in the elevator to and from their work. AU 
were in the service of the défendants. The elevator was used in carry- 
ing on the business in which ail were engaged. It is like the case of the 
engineer who is running an engine connected with a train, and the other 
employés who are in service on the same train. Hère was an apparatus 
which was put into the défendants' building for the purpose of enabling 
the employés to prosecute the work which they were employed to do. 
They were engaged in différent rooms, and différent stories of the build- 
ing. They went to and from their work by means of this elevator. 
Hère was a man in the basement who cpntrolled the use of the steam- 
power by which the elevator was moved up and down. The elevator 
was one of the instruments by which the work of ail was being carried 
on. The engineer had not charge of a department. He was simply an 
instrumentality controlling the use of the motive power, and was cer- 
tkifaly a fellow-servant with thé plaintiff, as was the elevator boy, if the 
persons employed by the railroad company in the Randall Case were fel- 
low-servants. They were.all doing work— to use the language pf some 
of the cases^-which condnced to a common resuit; neither worked un- 
der the orders or control .of the other, and so they were fellow-servants. 

Counsel are familiar with the rulein relation to the duty of the court 
in submitting a case to the jury. That rule is, as laid down by the 
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Bupreme court, that if the trial court can plainly see that upon the case 
made by the plaintiff, if a verdict in his favor should be rendered by 
the jury, itwould be incumbent upon the court to set that verdict aside, 
then it is the duty of the court to direct a verdict for the défendant. 
Upon the showing hère made, and applying to the case the law as I hâve 
endeavored to state it, it follows that, if the jury should give the plain- 
tiff a verdict upon the évidence as it stands, it would be the duty of the 
court to set the verdict aside. The court must therefore direct a verdict 
for the défendants, at this stage of the case. 

Mr. Harpham. I would like to take a nonsuit. 

Mr. Hohtein. I object, and ask for a' verdict in favor of the défendants. 

The Court. It is not our practice to grant what is technically known 
as a nonsuit. The proper practice would be for the plaintiff to ask to 
withdraw a juror and discontinue the case. 

Mr. Holftein. I don't think he bas that right after submitting his case. 

The Court. There iS a statutory provision of this state to the effect that 
every person desiring to suffer a nonsuit shall be debarred from doing 
so, unless he do so bèfore the jury retires from the bar. As I am ad- 
vised, it was the practice of Judge Drummond, applying by way of an- 
alogy this statute to such a case, and is the practice of Judge Blodgett, 
to allow the plaintiff before the jury retires to withdraw a juror, and 
discontinue. So I shaU permit the plaintiff to take that course. 

NOTE. 

Fbllot-Sbbvants— Who are. Within the meaning of the rule exemptlng the mas- 
ter from liability for injuries resulting to a servant from the négligence of a oo-em- 
ploye, fehow-servants are defined to be persous engaged in the same common service, 
under the same gênerai control. GraveEe v. Railway Co. , 10 Fed. Rep. 711. Thejr must 
be direotly oo-operating with eaoh other in a particular business, in the same line of 
employment, or their usual duties must bring them habitually together, so that they 
may exercise a mutual influeûce upon eaoh other promotive of proper caution. Rail- 
way Co. V. Snyder, (ni.) 7 N. E. Rep. 604. A traok-repairer and an engineer are held 
to be f ellow-servants. Van Wickle v. Railway Co., 32 Fed. Rep. 278. So, also, a brake- 
man employed by a raUroad company on one of its trains, and an engineer working for 
the same company on a différent train. Randall v. RaUroad Co., 3 Sup. Ct. Rep. 333. 
And a stationagent, required to look after the safety of switches, and to see that the 
main track is kept free and unobstructed for the passage of trains, is afellow-servantof 
a brakeman or engineer. Toner v. RaUway Co., fWis.) 31 N. W. Rep. 104: Brown v. 
Railway Co., (Mlnn.) 18 N. W. Rep. 834; Dealey v. Railroad Co., (Pa.) 4 Atl. Rep. 170. 
An inspecter of cars Is held to be a fellow-servant of a brakeman. Smith v. Potter, 
(Mich.) 9 N. W. Rep. 373. The foreman of a gang of section or track men engaged in 
the disoharge of his ordinary duties in the course of his employment is a fellow-servaut 
with them. Oison v. RaUway Co., (Minn.) 35 N. W. Rep. 866. Section or track men 
are held to be fellow-servants with the engineer or brakemen of a train. ConneUy v. 
Railway Co., (Minn.) 35 N. W. Reç. 583. It is immaterial that a négligent servant is 
in a position of greater responsibility than the injured one, or in a différent line of em- 
ployment, so long as both areinthe same gênerai business. Mining Co. v. Kitts, (Mich.) 
3 N. W. Rep. 340. The rule obtains regàrdless cf the fact that one employé may be the 
Buperior in rank of others in the same gênerai undertaking, unless he occupîes the place 
of vice-principal. Railway Co. v. Adams, (Ind.) 5 N. E. Rep. 187; Copper v. Ëailroad 
Co., (Ind.) 2 N. E. Rep. 749; Fraker v. Railway Co., (Minn.) 19 N. W. Rep. 349; Pesohel 
V. RaUway Op., (Wis3 31 N. W. Rep. 369. A mining boss is a feUow-servant of other 
«mployes. Rieese v. Biddlè, (Pa.) 3 Atl. Rep. 813. But a foreman haviag entire super- 
vision of a mine, and aU its workings, employing and discharging laborers, and pre- 
scribing their duties, is not a co-employe witnin the rule which exempts the master 
from responsibility for the injuries received by a servant through the négligence 
oî a fellow-servant. Reddon v. RaUroad Co., (UtabJ 15 Pac. Rep. 262. And a conduo- 
tor is held to be a fellow-servant of a brakeman. Pease v. Railway Co., (Wis.) 30 N. 
W. Rep. 908. Oii the other hand, in Umitation of the gênerai mie, it is held that the 
master is liable for injuries occurring to an employé whUe doing an act beyond the 
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Bd6t>e of his eni:^lo;tii«nt at the direction of a co-èmploye having authority ovei: him, 
Gilmore v. Rallway Co., 18 Féd. Rep. 866. So, also, where a servant is injured through 
the négligence of an employé in providing sultable materialor applianoes, thelatterbô' 
ing authorizèd or reqùlred by hls employment to disoliarge this duty. Id. ; Kruger v; 
Eailway Co., (Ind.) 11 N. E. Rep. 957; Penzing v. ,8telnway, (N. Y.) 5 N. E. Rep. 449. 
And ttie broad principle is laid down that wherë ri servant is inyested with control or 
superior anthonty oVer another employé, and injury is incurred bjr the latter, through 
the négligent exercise of the authority so conferred, the master is liable. Thompson 
V. Railway Co., 14 Fed. Rep. 564: Gravelle v. Rallway Co., 10 Fed. Rep. 711; RoSs v. 
Railway Co., 8 Fed. Rep. 544, 5 Sup. Ct. Rep. 184; Railway Co. v. Peregoy, (Kan.) 14 
Pao. Rep. 7 ; Mason v. Ûachine-Works, 88 Fed. Rep. 238. A station agent is held not tp 
be a feUow-servant of a carpenter employed by the railroad compauy in a department 
wholly disconnected from that in which the agent is workîng. Palmer v. Railway Co„ 
(Idaho,) 13 Pac. Rep. 425. And a common hand engaged in the business of relaying a 
traok under the control of a foreman is not in the same employment within the sensé 
of the rule as oné who is managing a swltch-engine which is used in movlng cars and 
not engaged in the work of relaying said track. Garrahy v. Railroad Co., 35 Fed. Rep. 
258. At common law, where the master deleeates to any offlcer, servant, or agent, high 
or low, the performance of any duty which really belougs to the master himself, the 
latter is not relieved from liability for the négligent acts of such servant. Railroad 
Co. V. Fox, (Kan.) 3 Pac. Rep. 880; Railroad Co. V. Moore, (Kan.) 1 Pao. Rep. 644. So 
it is held, directly contrary to the décision in the case of Smith v. Potter, supra, tliat 
an inspecter of cars is not a fellow-servant of a brakeman, Braun v. Railroad Ce, 
(lowaj 6 N. W. Rep. 6. And when a railroad oompany confeirs authority upon one of 
its employés to take charge and control of a gang of men, in carrying on some particu- 
lar brancn of its business, such servant, in governing and directing the movemehts of 
the men Under his charge with respect to that brancn of its' business, is a représenta- 
tive of the oompany, and not a fellow-servant of the men under his control. Railway 
Co. V. Hawk, (fil.) 13 N. E. Rep. 253; Railway Co. v. Lundstrum, (Neb.) 30 N, W. Rep. 
198. See, also, upon the point as to who are fellow-servants, van Wickle v. Railway 
Co., 83 Fed; Rep, 278; Theleman v. Moeller, (lowa;) 84 N. W. Rep. 765; Railroad Co. v. 
DeArmond, (Tenn.)6S. W. Rep. 800; Railroad Co. v. Norment, (Va.) 4 S. B. Rep. 311; 
Torians v. Railroad Co„ Id. 339; Ewald v. RaUway Co., (Wis.) 86 N. W. Rep. 12; Bas- 
ton V. Railway Co.,^ Fed. Rep. 898; Naylor v. Railroad Co., 83 Fed. Rep. 801. 



Churchill v. Hddson. 

(Oùreuit Court, B. D. MissovH, E. D. February 24, 1888.) 

CtjBTBST— Nattjbe of Bstàtb Dcring Covbrtusb—Exbcution— Exemptions. 

Under Rev. St. Mo. § 3395, exempting from levy of exécution, during cov- 

erture, the interest of the husband in any right of the wife in any real estate 

acquired by her before or after marriage. for his sole debt, the husband's 

estate, by the curtesy, is exempt, durlng coverture, from such sale, and the 

Surcbaser cannot maintain an action of ejectment for such.iuterest after tho 
eath of the wife. 

At Law. Suit in ejectment. 

P. Taylor Brynn and M, W. Huff. for plaîntiflf. 

A. J. P. Garesche, for défendant 

Thayek, J., (pràUy.') This is a suit în ejectment. The lahds înyolved 
in the controversy belonged to Mrs. Marie G. Chambers, wife of B. M. 
Chambers, in her life-tinlè. Issue capable of jnheriting was born of that 
marriage in the year 1874, by Virtue of which fact the husband, B. M. 
.Chambers, became entitled to an estate as' tëtiànt by curtesy in the lands 
in question. Thereaftèr, the lands were ièvied upon and sold under and. 
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by virtue of a judgment and exécution against thé husband for his sole 
debt, the sale taking place during the existence of coverture. Mrs. 
Chambers died in the year 1883, and after her death this suit was 
brought, the plaintiff claiming that, notwithstanding the provisions of 
section 3295 of the Revised Statutes of the state of Missouri, the sale un- 
der the judgment and exécution against B. Mw Chambers was effectuai 
to pass his estate by the curtesy in the lands in question. On the other 
hand, the défendant contends that the section last referred to prohibited 
a sale of the husband's curtesy during the existence of coverture. Which 
of thèse théories is correct is the sole point for détermination. 

The case bas been very fuUy and weD argued for the plaintiff, and I 
may say that while the question bas been incidentally alluded to in some 
of the décisions in this state, it bas never been authoritatively decided 
by the state courts. Section 3295 reads as follows: 

'^The renta, issues, and products of the real estate of any married woman, 
and ail moneys and obligations arising from thie sale of such real estate, and 
the interest of her husband in her right in any real estate which belonged to 
hèr befqre marriage, or which she may hâve acquired by gift, grant, devise, 
or inheritance during coverture, shall, during coverture, be exempt from 
attachment or levy of exécution for the sole debts of her husband; and no 
conveyarice made during coverture by such husband of such rents, issues, and 
products, or of any interest in such real estate, shall be valid, unless the same 
be, by deed, executed by the wife jointly with the husband, and aeknowledged 
by her in the manner now provided by law in the case of the conveyance by 
husband and wife of the re^ estate of the wife." 

The pOsitioiji of plaintiff 's counsel on the question in volved may be 
stated as follows: The statute under considération is an innovation on 
the common law, and, therefore, should be strictly construed. At com- 
mon law, the husband, upon marriage, becomes tenant, by the mar- 
ital right, of his wife's lands, and, as such, is entitled to the rents, is- 
sues, and products thereof, On the birth of issue capable of inheriting, 
he becomes tenant by the curtesy, which, before the death of the wife, 
is termed "curtesy initiate," and after her death "curtesy consummate." 
Thèse two estâtes at common law, are essentially différent. The former, 
termed an "estate by the marital right" was said to be held by the hus- 
band in. right of the wife; the latter, or "tenancy by the curtesy," was 
an estate said to be held, not"in righfof the wife," but in the husband's 
own right; and, inasmuch as the statute above quoted uses the words 
"in her right," and in terpas only exempts from seizure and sale those 
interests of the husband held "in right of the wife," it is argued that the 
husband's curtesy is not within the terms of the exemption created by 
section 3295, and therefore may be seized and sold, and that a recoyery 
in ejectment may be had on such title after the wife's death. The fol- 
lowing cases are cited in support of the varions propositions last stated: 
2 Bish, Mar. Wom. §§ 17-148, and 1 Bish. Mar. Wom. §§ 531, 632; 
Rop. Husb. <fc Wife, c. 1; Washb. Real Prop. bk. 1, c. 9, § 1; Foster v. 
JtfarsAofl, 22 N. H. 491; 2 Kent, Comm. 130; Go. Litt. 67a; Bright, 
Husb. &Wife, 113; Valley. Obmhause, 62 Mo. 81; Dyer v. Wittler, 89 Mo. 
89;.Cl«ncy, Husb. & Wife, 185; &ndMattocks v. Stearns, 9 Vt. 326. 
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It may be conceded that the two estâtes of the husband in his wîfe's 
lands, as above described, exist at common law. It may also be con- 
ceded that ail the text writers speak of the estate by the marital right as 
held by the hnsband "in right of the wife," and of an estate by the cur- 
tesy as held by the husband in his own right. Nevertheless, it is my 
opinion that the législature did not use the words " interest of the hus- 
band in her right," on which the whole argument hinges, in the tech- 
nical sensé now contended for, and for the express purpose, as it is as- 
Bumed, of leaving the husband's curtesy in his wife's lands open to seiz- 
ure and sale on exécution during coverture. In the first place, the stat- 
ute is remédiai in its character, and should receive a libéral construction 
to efifectuate the purpose of the law-mâker. The purpose of the législa- 
ture was to secure to the wife and family the full enjoyment of her own 
property; to protect it from seizure by the husband's creditors and from 
conveyances by the husband himself, which might afifect it. With this 
général purpose in view, the la,st clause of the section pro vides that no 
conveyance made during coverture by the husband, "ofany interest" in 
such real estate shaU be valisi unless, by deed, executpd by the wift 
jointly with the husband.' The husband himself is thus prohibited, 
during coverture, from making a sale or conveyance of his estate by the 
curtesy, unless with the consent of the wife; and it is hardly probable 
that, having put such a restriction on the husband's powerto convey, 
even his curtesy consummate, on the death of the wife, that the législa- 
ture intended to leave this same estate open to seizure and sale on exécu- 
tion during coverture. Viewing the section as a whole, I think the first 
clause was intended to be as comprehensive as the last, — that is to say, 
creditors are forbiddén, during coverture, to seize any interest of the hus- 
band in the real estate of the wife, acquired by virtue of the marriage. 
It is not probable, I think, that in drafting the section, the law-màker 
had in view the particular distinction now invoked between an "estate 
by the marital right" and an "estate by the curtesy,"'and that the words 
relied upon by the plaintiffs counsel were used advisedly with référence 
to that distinction. On the contrary, it seems far niore probable that, 
in speaking of the husband's interest, the words were used, as they are 
oft'en employed in ordinary conversation, to indicate the source from 
whence the interest had been derived. 

Something Was said in the course of the argument to the effect that 
the sale of the husband's curtesy would not impair the wife's power ta 
fully enjoy her own property during coverture, inasmuch as the pur- 
chaser at such sale could only be let into possession when the curtesy be- 
came consummate at the wife's death. In other words, it was not claimed 
that tho husband's estate by the curtesy ir^itiate would pass at such sale, 
as that would lead to a disturbance of the wife's possession during cover- 
ture, and to a séquestration of the rente and profits which are expressly 
exempt by thestatute from seizure and sale. With référence to this sug- 
gestion ît is only necessary to say ' that if plaintifPs construction of the 
statute l:« correct, it is easy to foresee several ways in which the wife's 
right to the ùninterrupted and full enjoyment of her property, which the 
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statute aims to secure, îiaight be serîously itopaired by sabjecting the hus- 
band's curtesy to seizure and sale on exécution. 

Upon the whole, I think the law is with the défendant, and accord- 
ingly direct a judgment to be entered in her &.vor. 



Steong ». United States. 

(District Court, B. D. Alabama. February 81, 1888.) 

Il tTifiTBD States Commissionebb— Fbes — Complaiot— Oath— FiLnrs Cou- 
;ki,aint. 

- ^'nder Kev. St. U. 8. §§ 828, 6i7, 1014, a commissioner of the United States 
circuit court in Alabama is entitled to a fee for administering the oath to evéry 
: criminal complaint made bef ore bim, and for flling the same, but not for 
drawing the complaint. 
8. Samb— Rbptjcing Testimoht TO WBITIirG, / . 

The Âlàbama statute requires a committingmagistrate to reduce to Writing 
the teàtimon^ of witaesses ezamined before nim on preliminary ezamination, 
, but the examinatipn is not illégal by bis failure soto do, and the testimony 
may be proved by any witness who heard it. An examfnation bef ore a United 
' States commissioner, so réduced to writing by him, is not a depositiôrh tinder 
Eev. St. U. 8. § 847, whidh prescribes a fee for taking and certifying déposi- 
tions to^le, ^nd the commissioner is not entitled to a fee for such services. 
%, Samb— Wabbants and Subpœnas— Fiukg Retubn. 

A commissioner is entitled, undér Rev. St. U. S. § 847, to a fee for issuing 
a warrant and subpœna and flling the same when retomed, but not for enter- 
îng the return. 
4 Samb— Bail-Bonds— AcKHOWiiEDQMBHT. 

Under Rev. ti. U. S. §^'833, 847, a commissioner may charge IS cents s folio 
for drawing a bail-bond, but is not entitled to a fee for taking an acknowledg- 
ment to the bond, the acknowledgment being una,Qthorized by statute. 
6. Samb— tOaths to Witness Fbbs— Cbbti7icatbs of Attbndancb. 

Rev. St. U. S. §§ 838, 854, authorize a commissioner to charge a fee for ad- 
ministering the oath to each witiiess as to his mileage and attendance, and he 
is entitled to 15 cents a folio for every cer tificate given a witness and oii which 
he is paid. 

6. Same— Dockbt Fbes. 

Rev. St. U. 8. §8 838, 847, authorizing a commissioner to reçoive docket fées, 
was repealed by tne act of congress of Au^st 4, 1886, (34 U. S. St. at Large, 356, 
274,) entitled "An act makiug appropriations to supply deflciencies, » * « 
and for other purposes," where, in a proviso, it fs ezpressly declaréd that 
comtnissioners shaU not be entitled to any docket fées. 

7. Samb— Tbansckipts to Cibcuit Clbbe. 

Under an order of the circuit court, requiring commissioners to forward 
to the clerk of the United States circuit court a certifled copy of the pro- 
ceedings in every case on their docket, and to make ont and forward to the 
clerk, at the end of each month, a report in duplicate of ail cases instituted 
before him during the month, a commissioner is entitled to 10 cents a folio 
for the copy, and 15 cents a folio for the certiflcate attached, and for one re- 
port made in duplicate 16 cents a folio, and 15 cents for the certiflcate attached. 

At Law. Original action for services. 
; The plaintiff, William H. Stroiïg, who is a commissioner of the United 
States circuit court, brought ttiis suit to recover a balance claimed to be 
due him on an account for services rendered as suoh commissioner for 
and on behalf of the United States. The original account, as presented 
v.34F.no.l — 2 



to th4' grèpet îa(K»uMîngr0ffie6r of ihe jhii^ department, waa for 

$919.10, and runs from February 18, 1887, to June.7, 1887. On thia 
acoonnt tliere was allowefd and paid by suçhpffleer tbe sum of $296.25. 
Tbe balance daimed tobe dP0 was $622.85. 

Geo. H. Patrick, for plaintiff. 

J. D. Bwmett, U. S. Dist. Atty., for défendant. 

TouLMiN, J., (after statin^ the fada as àbove.) Thîs is a suit brougbt 
under the récent act of cOhgreSs, appiroved March 3, 1887, (24 U. S. St. 
at Large, 505;,) The pl^intiflf is a commissioner.of the circuit court of 
the United States for the Southern district of Âlabama, and claims that 
thë amonnt sued for is a balance due Mm for services rendered by him 
as commissioner fpr and on behalf of the United States. The account 
siied on is il^etni^d, andis fully set out in the petitlqn, It was verified 
by oathj and duly presented to and apprôvôd by the circuit court of the 
United States for the Southern district of Alabama, aiid was transmitted 
to tlve Ôiat cpmptïoUer of the treasury department. ; A partial payment 
wfls.made on the' account, but a large portion of it vas disallowed by 
th<6 cotnpt^ûllër; ëàd this àtiit is brotight tô recoVerthe balance, thô pay- 
ment made ï>éîng admittéd as a crédit optbe account. To the pétition 
or complajnt thé district attômey interposes the pleai of gênerai issue, — 
a gênerai déniai of the allégations of tiie dbmplaint. The issue as pre- 
sented brijijgs. before the court the entixe àccoûnf as i?et out in the pélî- 
tion^ and mak«s it dnemnbent on the plaintiff toshoTr tO the satisfaction 
of the court that the services therein chargea for were actùally rendered 

^asftat^d, wjdJihat th^ charges tliere;foràrôa|CCorâiRgto law. The évi- 
dence suboïîttedby tbe pkîntiff in support of bis daim oonsists of bis 
swom ôtatenieiit in court; the papers iii the severàl cases specifioally 
pumberç^ 8çi4 toentioried in the pétition,, thé account cet out in the pé- 
tition, and th^oçderôf the circuit cpu^^ 

The ôTstiqueëtion to be oonsidered ia-wiie^her ali the services charged for 
were actùally rendered, and, secondly, whether ail the fées ciaimed ih the 
apçount are, authorized by law, ; The ^aw^of costs mu^t bé deemed àhâ 
held a penaliaw, aûd noifeemust betaken except in ca&es expressly pro- 

^yided byla\sr. l;:miçl^Dig. 4Î7,§ Q', pàyv. modworth, XB lîovr,iS6Z. 
'Officers wh'o are efititjied tP)]5çceive feesifpr; their services canrecéive'only 
such fées as are specifically prescribed by law. Rev. St. §§823, 17:6*, 

'1766; BaSfpàâCh. V. EaMibày Co.; 81 Alà. 94-96, 1 South. Rep. ,214. 

..Thestatutes offliéXJnited^iates prçscribe the services for which coQimis- 
sionërs are wititled to reçoive fées, imd prescribe the fées that shall be 
charged. ,Seie;,:$èy. St. ^§ 828, 847. Unless we find in the sta,tutefe au- 

jdonty for tb&j fp#9 duiiged; iu the account sued on, tbey, cannot be al- 
lowed. Jerman v. Stewart, 12 Fed. Fep. 271, 275. The first item found 
in the account, and which is charged in levery case mentioned in it,;(ex- 

:cept the'flïst fivie,) isifor ancomplaintK :The usuàl mode of proeeèding 
before a naagistrate drjusfciceof the peaèe in a oriminal ptosecution^in 
this State is by a jcomplaint: ia writing made byuthe person who insti- 
tutes the prosecution, which is sworn)lto and filédwith the magistrate. 
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Hènce the prodeeding by cômplairit before commissioners. But I fiiïd 
no fee allowed for à complaint by either of thé seclions of the statu tes 
referred to. There is none provided for in terms in section 847, which 
prescribes commissioner'B fées; and there is no like service performed by 
clerks of the United' States courts, and for which they receive compen- 
sation. Such clerks hâve no authority to receive complaints of this 
character, or in any manner to institute or to take cognizance of criminal 
prosecutions. My opinion is that the petitioner is not entitled to a fee 
for the complaint inany case. But the complaint: is swom to before the 
commissioner^ and is filed by him, and the statute provides a fee for 
him for administering an oath, and for filing every paper in a cause. I 
therefore hdd that the petitioner, while not entitled to a fee for the com- 
plaint, is entitled to a fee for administering the oath to every complaint 
made before him, and for filing the same. But it is urged in argument 
that if there is no fee allowed for the complaint eo nomine, the commis- 
sioner i&required to examine the complainant, and to reduce his testi- 
môny to writing, and that this then becomes a déposition, for which the 
commissioner is entitled; to be paidat the rate of 2Q cents a folio, undet 
section 847, Rev. St. In the first place, it will be noted that the peti- 
tioner does not claitn in his account or in his pétition any compensation 
for taking dépositions. It is apparent, then, that the claim now set up 
for this compensation is an after-thought. Howéver, if I should agrée 
with counsel in the suggestion that the petitioner was entitled to com- 
pensation for taking dépositions in thèse criminal proceedings, I would 
allow an amendiaent of the pétition to cover this daim. 

Section 1014, Rev. St., in iconfendng criminal jurisdiction upon com- 
missioners, déclares that proceedings before them.shall be agreeable "to 
the usual mode of process" in the state where they are appointed. In 
this State it is the duty of a committing magistrate to reduce to writing 
the testimony of witnesses examined before hioi on preliminary exam- 
ination, but if he neglect the duty, the examination is nevertheless légal 
and valid, and the testiinony given may be proved by auy witness who 
heard and remembers it substantially. Harria v. State, 73 Ala. 495. 
The examination reduced to writing by the commissioners is not a dépo- 
sition in contemplation of section 847, Rev. St., which prescribes a fee 
for taking and certifying dépositions to. file. A. déposition is the testi- 
mony of a witness, reduced to writing, and signed as giyen under oath 
before a commissioner, examiner, or other judicial oflScer, in answef to 
interrogatories and cross-interrogatories, to be filéd and read as évidence 
on the trial of a case pending in court. Burrill, Lâw Dict.; 1 Bouv. 
Law Dict. 408; Ckmh v. State, 63 Ala. 163. Rev. St. §§ 863, 866, 867, 
provide for the taking of dépositions, and name, among other officers, 
commissioners and clerkaof the courts, as authorized to take and certify 
thém tô file in court. And sections 828 and 847 preseribe the compensa^ 
tion for this service. Butin^oni^actoryv.;(]bm'ingfj7 Blatchf.l6,inl869j 
it was held by Mr. Justice Nelson that the word "déposition," in the act 
of 1853, did not indùde oral testimony takeh in court or before à master, 
and applied only to a déposition given in évidence on. the trial of a case 
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at common law, and to one read at the hearing of a suit în equity. Tîia 
act of 1853 referred to is chapter 16 (relating to fées) in the Revised 
Statutes, pfages 153 to 161, and in which chapter are found sections 828 
and 847, which prescribe the fées of commissioners and olerks for taking 
and certifying dépositions. I am satisfied that petitioner is not entitled 
in this suit to any fées for taking dépositions. 

The next fee oharged in every case mentioned in the pétition, and fot 
which there is no authority, is for entering return of warrant. The pe- 
titioner is not entitled to this fee. There is no statute which authorizes 
it. Section 847 does not provide for it. He has no record on which to 
enter such return, and the proof shows, as a matter of fact, that he did not 
enter it. But he is entitled to a fee for issuing warrants, and for filing 
the same when retumed. Wbat I hâve said in regard to the fee chargea 
for entering retum of warrant applies equally to the charge for entering 
return of subpœnas. The petitioner is, however, entitled to a fee for 
issuing a subpœna, and for filing the same when duly retumed. It will 
be observed that in some cases I hâve not allowed him a fee for filing 
subpœnas. This disallowance bas oiily been in cases where there was 
no retum. > 

The statute authorizes a charge for drawing a bond at 15 cents a folio. 
Rev. St. §§ 847, 828. On inspection of the bonds submitted in this 
case I find théy contain four folios. I tfaink petitioner should be allowed 
15 cents a folio for drawing bonds as charged. But the charge for ao- 
knowledgment of bonds is unauthorized bylaw.and, as the proof shows, 
by practice. Section 847, Rev; St., provides for a fee for taking ac- 
knowledgments. I am of opinion that this acknowledgment has no réf- 
érence to a bail-bond. There is no such thing as an acknowledgment 
to a bond. A commissioner is authorized to take bail; that is, to take 
security for the appearance of a party in court, — see Rev. St. § 1014; 
Code Ala. (1886,) §§ 4406, 4407,— the form of which is simply an ac- 
knowledgment or admission by the accused and his sureties of indebt- 
edness to the United States in the sum prescribed, or an agreement to 
pay to the United States the sum prescribed, unless the accused appear 
at the proper court, from term to term, or at a particular term, to answer 
the particular charge preferred against him. This is signed, sealed, and 
delivered to the officer taking the bail, and, if approved, the accused is 
released from custody. 1 Brick. Dig. 208, § 71. There is no oath re- 
quired^ or further acknowledgment required or, as a matter of fact, taken. 
A bond duly signed, with sureties, and with a condition for the appear- 
ance of thé principal in a criminal case before a court, accepted by a 
person authorized to take bail, is good as a recognizance. In the case of a 
formai recognizance the obligation is acknowledged by the parties présent 
in open court, and entered of record. 2 Bouv. Law* Dict. 828. But in 
the case of a bond in the nature of a recognizance, where the parties sign 
theirnames, there is no absolute necesSity for the principal being présent 
before the person authorized to aocept such bond. In the absence of the 
principal, the magistrate might refuse to aiccept the bond, but if he is 
satisfied that it was duly signed and sealed, and the sureties aresufficient. 
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and he accepts the bond, it is valid, U. 8. v. Ebhs, 10 Fed. Rep. S71; 
Ozdey v. State, 59 Ala. 94. When bail is taken by commissioners it should 
be by bond, wbere the principal and sureties sign their names, as courts 
of commissioners arenot courts of record, authorized to take acknowledg- 
ment of recognizances for future appearance before them or some court. 
Courts of justices of the peace are not courts of record, authorized to take 
acknowledgment of recognizances for future appearance before them. 
U. S. V. Harden, 10 Fed. Rep. 805. And, as was said by the court in 
that case: "The powers and duties of the United States commissioners 
in criminal matters are not as extensive as thoseof justices of the peace, 
but are confined to those which they must necessarily exercise as exam- 
ining and committing magistrates in enforcing the criminal laws of the 
United States, and within this limit of jurisdiction they must conform 
as near as may be to the forms and mode of procédure required by law 
of justices of the peace." The commissioner holds no court; he acts as 
an arresting, exainining, and committing magistrate. Ex parte PerMns, 29 
Fed. Eep. 909; U. S. v. Case, 8 Blatchf. 250; U. S. v. Martin, 17 Fed. Rep. 
150; U. S. V. Ambrose, 7 Fed. Rep. 564. For form of bail not in open 
court, see Code Ala. (1886) § 4420, It is required to be in writlng, signed 
by the défendant and at least two suflBcient sureties, and approved by the 
magistrate or officer taking the same; and this is ail that is required. 

Under the statute of this state a sheriff has authority, and it is his 
duty, to discharge on bail persons charged by indictment with criminal 
offenses. In the case of a misdemeanor, no order of a judge or court is 
necessary, but the sheriff fixes the amount of bail, and it is his duty to 
discharge the accused on sufficient bail being given. In the case of a 
felony, the court makes an order fixing the amount of bail required, and 
the sheriff has authority, and it is his duty, to discharge the défendant 
on his giving bail as required by such order; and a sheriff may discharge 
an accused on his giving sufficient bail when arrested on a warrant issued 
by a magistrate. See Code Ala. (1886,) §§ 4275, 4291, 4408, 4409; Ham- 
mona v. State, 59 Ala. 164; Ozdey v. Staie, Id. 94. A sheriff has no au- 
thority to take an acknowledgment. If, then, an acknowledgment is 
essential to bail, how is it that a sheriff can take bail without such 
acknowledgment? The acknowledgment, for the taking of which a fee 
is prescribed, is an act having référence to conveyancing. It is the aot 
of the grantor in going before a compétent officer and declaring thé instru- 
ment to be his act and deed. The officer before whom this déclaration 
is made is considered as taking the acknowledgment, and his certificate 
on the instrument that such a déclaration bas been made to him is also 
<jalled an acknowledgment. 1 Bouv. Law. Dict. p. 50; Worcest. Dict.; 
Webst. Dict. Nothing of this kind is done or required to be done in 
taking bail. But there are certain instruments required to be acknowl- 
edged to entitle them to be recorded, and such instruments, to be valid 
in certain cases, must be recorded. Rev. St. §§ 4192, 4193. Com- 
missioners of the circuit court are authorized to take such acknowledg< 
ments. Rev. St. § 1778. And for taking acknowledgments they are 
-•ntitled to receive a fee. Rev. St. § 847. 
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I think the chatge for pay-roll ofwifnessèa excessive în most of the 
cases in which it is mad«i The pétitioneris entilled to a fee for admin- 
istering the oath to èach witness as to his milëage and attendance, and 
ia entiUed to 15 centa a folio for every order or certificate given the wit- 
nesB, and on which heis paîd. This is what the petitioner calls a "pay- 
roll." I find that in most of the cases in which the fee for pay-roll is 
charged there was but one witness, and I further find that the certificate 
contains less than IfîO words. Eev. St. §§ 828, 854. 

In the case of C. 8. v. WaUace, 116 U. S. 898, 6 Sup. Ct. Rep. 408, 
it was. held that commissioners were entitled to docket fées under the 
provisions of Bev. St. §§ 828, 847. This décision was rendered on Jan- 
uary 18f, 1886. But by act of congress of August 4, 1886, it is provided 
that they shaU not be entitled to any docket fées. The docket fées 
claimed in this case accrued in the year 1887, from Fehruary to June, 
inclusive. The contention of the petitioner is, in substance, that the 
provision referred to is found in the appropriation bill of August 4, 1886, 
in the proviSo to the clause excepting docket fées, and that it excepta 
them only from the sum there appropriated for payment of commission- 
ers; and, further, that inasmuch as. congress did not continue the excep- 
tion in the appropriation bill for the fiscal year 1887, the proviso has 
no efiect on the claim hère made. In other words, that payment of 
docket fées to commissioners was simply fiuspended temporafîly by act 
of August 4, 1886; and the case of U. S. v. Langiton, 118 U. S. 389, 6 
Sup, et. Bep. 1185, is dted in support of this proposition. This case 
is dearly distiriguishable from U. S. v. Langston, as I understand it. 
That case was where the claimànt, Langston, brought suit to recover an 
unpaid balance ofsalary claimed to be due him as minister to Hayti. 
Itappears that on the création of the office of minister to Hayti congress 
fixed the salary df that officer at $7,500 a year, and from that time un- 
lâl the year 1883 made an annual appropriation of that sum for the sal- 
ary. By act of July 1, 1882, there was appropriated by congress for the 
fiscal year ending June 80, 1883, only $5,000 to pay the salary of the 
minister to Hayti, and the same appropriation was made for each of the 
yéars ending June 30, 1884, and June 80, 1885. The suit was brought in 
the spring of 1886, to recover the différence between $7,500 a year and 
$5,000ayear, fortheperiod from June 30, 1882, to July, 1885. Thede- 
fënse wàs that congress, by appropriating a lesser sum, had indicated its 
pnrpose to reduce the salary. The court held that the statute which fixed 
the annual salary at $7,500, without limitation as to time, was not abro- 
gated or suspended by subsequlent enactments appropriating a less amount 
5)r the salary for a particularyear, thesame containing no words which ex- 
préssly or impliedly modified or repealed it. Congress did not say that 
aaid minister should receive no more than $5,000 a year for his salary. 
The converse of ihe propoaitioii laid down in U.S. v.^La'ngston, mpra, 
must then be true: that. a statute fixing the salary of an ofiîcer must 
be deemed abrogated by 'aisubsequent enactment appropriating money 
to pay for the services of that ofiBcer, and containing words which, by 
clear implication, repeal the préviens law. Now, does the act of August 
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4, 1886, repeal the earlier statutes under which docket fées were allowed 
to commissioners? See 24 U. S. St. at Large, 256, 274. The title of 
the act of August 4, 1886, is "An act making appropriations to supply 
deôciencies in the appropriatàons for the fiscal year ending June 80, 1886, 
and for prior years, and forother purposes," showing ÛisA the purpoae 
of the act wasnot only to make appropriations to supply deficâencies in 
the appropriations for the fiscal year ending June 80, 1886, but that 
there were other objeots in view. One of thèse objects is dearly shown 
upon the &ce of the act, where it is expressly declared that commission- 
ers shall be entitled to receive fées for certain services thereînspecified, 
but they shall not be entitled to any docket fées. The language is "that 
for issuing any warrant or writ, and for any other necessary service, com- 
missioners may be paid the same compensation as is allowed to derks 
for like services, but they shaU not be entitled to any docket fées." If 
the intention of congress w^ simply that docket fées were to be excepted 
from the sum appropriated in. that act tbr the payment of commissioners, 
then why was any référence made to their compensation for issuing war- 
rants, writs, etc.? Why did not congress simply say, "provided that 
no parti ofthis appropriation shall be applied to the payment of docket 
fées?" Under the construction contended for, the only effeot to be giyen 
the clause under considération is rétrospective, and that it should apply 
only in those cases where the commissioners had not b^en paid, or would 
not be paid, their fées for services rendered during the year ending June 
30, 1886, out of the regular appropriations for that year, The clause 
under considération is found in a proviso in the deficiency appropriation 
bill for 1886. But for the fact that the clause declaring that commis- 
sioners sïj^l not be entitled to any docket fées cornes under a proyiso, 
thefe would be no difficulty at ail in determining whatth^ intention of 
congress was. As a général rule, a proviso is inteoded to restrain the 
enacting clause, and to ezcept something which would otherwise bave 
he&a within it. ; But I look on this proviso as a législative construction of 
the law,— -as a l^islative déclaration by congress that commissioners 
shall not be entitled to docket fées, notwithstanding the décision of the 
suprême court. Gongress having spoken on tiie sjabject, it is the duty 
of the courts to give efiect tq its words. 

What reason could congress hâve for declaring, in efiect, that although 
commissioners had theretofore been entitled to docket fées, and although 
they shall be entitled to them hereafter, yet they ^hall not be entitled to 
bave them paid out of this Bïx\aU appropriation? Such, however, is the 
contention. ,How unreasonable and unjust would such a construction 
of the statute make the action of congress. le it not more reasonable 
and just to hold that congress intended to make the law applicable to, 
Mid to operate prpspectivèly on, ail commissioners alike, — to put them 
ail on the same footing, by cutting off ail docket fées from that time? 

It may be that the statute under considération is fmmed in an inartifi- 
oial maniiçr,— that there is want of perspicuity Of précision in it.. When 
this is the ca§e, courts are ofteù required to look less at the letter pr wprds 
pf the statute than at the rçason and spirit of the law in endieaypring tp 
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arrive at tbe will of the law-maker. It is well known that there had 
been much controversy ovërthe claim set up by commisaioners to docket 
fées; they contending for them , and the comptroUer of the treasury deny- 
ing their right to them. At last the matter waa brought into the courts, 
and the suprême court decided that commissioriers were entitled to such 
fées. In a few months thereafteï congress passed the act of August 4, 
1886, in whîdi it makes fl deficiehcy appropriation to pay commision- 
ers' fées, and fur Other purposes, aïid in which act it takes occasion to 
say that commissioners shall not be entitled to any docket fées. Is there 
any other conclusion than that the reason and spirit of that act was to 
meet the décision of the suprême court, and to finally settle by a législa- 
tive déclaration the question in cOntroversy ? Again, it is contended that 
inasmuch as congress did not continue the proviso, — or exception, as it 
is cailed, — in the appropriation biïl for the year ending June 30, 1887, 
the act of August 4, 1886, had thé «ffect only to suspend section 828 
temporarily. It seems to me the faôt that the provision denying the 
I)ayment of docket fées to commissioners was omitted from the appropri- 
ation bill for the year ending June 30, 1887, is a very strong argument 
to show that the intention of congress was to abrogate the statute allow- 
ing such fées by adopting the provision on that subject to be found in the 
act of August 4, 1886, which we hâve been considering. And this argu- 
ment is strengthened by the fact that both acts were passed on the same 
day, August 4, 1886. See 24 St. at Large, 222,256; Docket fées hav- 
ing been abolishèd by oné aôt passed on that day, there was no reaSon 
for another act to the same effect, on the sftme day. I cannot adopt the 
viëw contended for by the pietitioner unless I élimina te from the act the 
wOrds, "they shsdl not be entitled to any docket feës," which congress 
tas inserted; ' My duty is to give them effect. Not only do thèse words, 
in the light of thè circumstances under which they were used, make the 
intention of èongress manifest, but that intention is plainly répugnant to 
the former statutes, — sections 828, 847, — as construed by the suprême 
court. My opinion, therefore, isthat the later statute rèpealed the ear- 
lier, although there are no express woirds of repeal employed in it; and I 
am constrained to hold that the petitioner is not entiÛed to recover any 
docket fées in this suit. U. S. v. Msher, 109 U. S. 143, 3 Sup. Ct. 
Hep. 154; V.S.v. AEtdieU, 109 U. S. 146, 3 Sup. Ot. Rep. 161. 

Since the trial in this case the charge for docket entries bas been aban- 
doned and withdrawn. 

By an order of the circuit court in this district commissioners are re- 
quired to forwafd to the clerk bf the United States circuit court a tran- 
Btàipt or certified bopy of the prbcëedings in every case on their docket. 
For this copy I think they are entitled to be paid at the rate of 10 cents 
a folio, and for thè certificatetoit' 15 cents a folio. I find that such 
copy averages two folios, and that the charge made by the petitioner for 
the certificate is correct. Rev. St. §§828, 847. llie same order of the 
circuit court requirés a commisaionei' to make ont and forward to the 
clerk of the court, at the end of each month, a report in dùplicate of ail 
cases instituted or examined duiing the month. The petitioner has 
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charged a fee for a monlhly report in each case. This is not correct. 
He is not required to make a separate monthly report in each case, but 
he is required to make, at the end of each month, one report of ail cases 
had during the particular month. For this report made in duplicate he 
is entitled to 15 cents a folio, and for the certificate attached thereto 15 
cents. 

In conclusion I find that the fées to which petitioner is entitled on the 
aCcount sued on amount in the aggregate to $477.25. But he admits 
having been paid on this account the sum of $296.25. Judgment will 
therefore be entered in his favor for the sum of $181, being the balance 
found to be due on the account. 

I hâve caretuUy and critically examined the account and the papers 
therewith submitted in évidence in this cause, and, after mature consid- 
ération, bave prepared an opinion of unusual lengLh. I could hardly 
hâve done less and covered ail the points presented in the cause, which 
I desired to do because of their importance to the United States, to the 
petitioner, and to ail others of like interest with the petitioner. 



Williams v. United States. 
(District Court, D, Marylajid. February 24, 1888.) 

Elections and Votées— Supervisoks— Compensation — Rbv. St. U. S. S8 3013, 
2031. 

The compensation of a supervisor of élections appointed under section 2013 
is, by section 3031, limited to |50, notwithstanding he may, in the perform- 
ance of his duties, hâve necessarily served more than 10 daya. 

{Eyllahus by the Court.) 

At Law. 

John A. Williams brings this action against the United States, under 
the act of March 3, 1887, to recover compensation beyond the sum al- 
lowed for services as supervisor of élections in the city of Baltimore. 

John E. Bmnett, for petitioner. 

Thomas G. Hayes and A. Stirling Pennington, for the United States. 

Morris, J. This is a suit by a supervisor of élections, appointed un- 
der section 2012 of the United States Revised Statutes, to recover f roni 
the United States compensation beyond and in addition to the sum of 
$50, upon the ground that he was necessarily employed in the perform- 
ance of his duties for a longer period than 10 days. 

The United States, by its demurrer, admits the statement of the plain- 
tiff that he was duly appointed and qualified and served as supervisor 
of élections in the city of Baltimore for 19 days in the months of Sep- 
tember and October, 1886, but dénies that his service for 19 days gives 
the plaintifF a cause of action against the United States for more than the 
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sum of $50, for which amount the plaintiflf admits he.haô been already 
satisfied, partly by payment and partly by a judgment against the United 
States. ■ In my opinion the plaintiff, by his service, acquired no légal 
right of action against the United States for more than $50. In accept- 
ing the employment under the provisions of the act of congress, he ac- 
cepted also the rate of compensation fixed by the act. It is provided by 
section 2031 •• that there shall be paid to him compensation at the rate of 
five dollars a day for each day he is actually on duty, not exxeeding 10 
days. This is équivalent to saying that his maximum pay for perform- 
ingall the Services required of him under the law shall be $50. The act 
bas, as I read it, fixed and limited the compensation to $50, and the 
plaintiff cannot hâve a right of action for more than the maximum sum 
8o allowed. I sustain the démarrer, and enter judgment for the United 
States. 



United States v. Ford. 
{Dittrlet Court, W. D, Norih CaroUna. February Term, 1888.) 

1. Bescde — Indictmbnt for — Cbrtainty. 

An indictment charging, in the exact words of Rev. St. U. S. § 3177, that 
défendant "djd foroibly attempt to rescue" property seized by a revenue col- 
lector, does not stale with stifflcient certainty what acts were aone by défend- 
ant that constituted the attempt charged. 

2. Same. 

A conviction on such indictment, although f ully warranted by the évidence, 
will be arrested on motion, the want of certainty not being waived by failure 
to demur. 

On Motion in Arrest of Judgment. 

This is a criminal action against George Ford. The indictment 
charges that défendant "did forcibly attempt to rescue" certain property 
Beized by a revenue collector. Défendant, being convi^ted, moves in 
arrest of judgment for want of certainty in the indictment. 

H. G. Jones, U. S. Atty., and G. F. Bason, Asst. U. S. Atty., for the 
United States. 

D. A. Govington and F. I, Osbome, for défendant. 

DicK, J. The question of law presented as the ground for this mo- 
tion bas produced some conflict and confusion in judicial opinions, but 
I think it bas been settled by a decided weight of authority. 

The principle bas often been judicially announced that at common 
law an attempt to commit a felony is a misdemeanor, and an attempt to 
commit a misdemeanor is itself a misdemeanor. The difficulty has been 
in defining an attempt to commit a crime with satisfactory accuracy^as 
each case was, in a greater or less degree, dépendent on its own circum- 
stances. An effort to make a gênerai définition of such offense has, there- 
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fore, always been vague and indefinite. A mère intention to commît a 
crime does not render a person amenable to law. It must be manifested 
by some accompanying act of willful wrong or culpable négligence to 
make it criminal in law. A man's motives and intentions can only be 
properly inferred from the means which be uses, and the acts which be 
does. An attempt imports sometbing donc towards tbe accomplishment 
of a conceived purpose, without success. An attempt to commit a crime 
is an incomplète effort made by some act intermediate to a criminal in- 
tention and a consummated crime. The intentien of the actor can alone 
be clearly ascertained by the movements which he has made to com- 
plète his design. The criminal nature of an offense is a conclusion of 
law derived from the facts and circumstances of the case. In an at- 
tempt to commit a crime, the acts and words of a wrong-doer are, there- 
fore, essential ingrédients to constitute an offense, and show the purpose 
be had in view. The word "attempt" is generally used in the law in 
describing the offense of an unsuccessful effort to commit a crime; but 
it bas no technical meaning importing sufficient légal certainty as to the 
manner, the means used, and the intention of the wrong-doer. Its force 
and effect in an indictment was dépendent upon a statement of the facts 
and circumstances tbat accompanied and constituted the illégal effort al- 
leged. An assàult is an attempt to do some personal violence to another, 
and the word "assault" has acquired a technical signification that im- 
ports an allégation of intentional violence and illegality. This definite 
technical meaning of the word makes it unnecessary, in an indictment 
for an assault with inlent to commit a crime, to describe such offense 
with the same particularity that would be required in an indictment for 
the commission of the crime itself. In the indictment now before us, 
for an attempt to rescue spirituous liquors duly seized by tbe officers of 
the law, if it had been alleged that such attempt was made by an assault 
upon such officers while in the discharge of their officiai duty, such 
aÛegation would i bave been sufficiently definite, and would bave been 
supported by the évidence offered on the trial. 

In 2 Wbart. Crim. Law, § 2686, there is a définition of an indictable 
attempt to commit a crime, and it is as fuU and accurate as can, prob- 
ably, be made; but Mr. Wharton says, in a subséquent section, (2703,) 
"Attempt is a term peculiarly indefinite." 

The indefinite nature of tbe offense, at common law, of an attempt to 
commit a crime, bas induced the enactment of many statutes in England 
and this country, setting forth, in express terms, what acts shall con- 
stitute an attempt to commit the crimes referred to in such statutes. In 
a case not thus specificaUy defined, tbe offense of an attempt to commit 
a crime, although declared, in gênerai terms, in a statute as a crime, re- 
mains as at common law, and its nature is dépendent upon its peculiar 
circumstances, and they must be distiuctly alleged in an indictment. 
Tbe overt acts or words that indicate the intention of tbe aUeged wrong- 
doer must be considered by the jury, upon the évidence, in determining 
the essential question — wbether such intention was criminal. Every- 
thing necessary to be proved must be alleged. 
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Brevity în pleading is very désirable în criminal cases, and unneces- 
sary prolixity in the manner of statement should be carefully avoided; 
but every matter legally essential to constitute the offense must be so 
definitely alleged as to be clearly intelligible. The want of spécifie avér- 
aient cannot be supplied by implication. It is not waived by the fail- 
ure of the défendant to avail himself of a demurrer, or a motion to quash, 
and it is not cured after verdict by any United States statute of jeof- 
ails. There are many non-essential matters that are often found in in- 
dictments that may be regarded as surplusage, while there are others 
that must be proved as alleged, or there will be a fatal variance on the 
trial. 

A person indicted for crime has a constitutional righf'to be informed 
of the nature and cause of the accusation," by having the offense, and 
the facts that constitute it, plainly and fully alleged in the indictment, 
so that he may hâve a reasonable opportunity of introducing évidence, 
and making défense before a jury that can investigate the facts, and a 
court that can see whether the facts alleged constitute the crime charged. 

Every indictment should show that an offense has been committed , and 
how committed, so that the défendant may hâve ail the privilèges humanely 
accorded by law to ail persons accused of crime, — a motion to quash 
the indictment, a demurrer to the indictment, a fair trial before a well- 
informed jury, a motion in arrest of judgment, a writ of error, and full 
security against a second prosecution for the same offense. 

In the case U. S. v. Omihhank, 92 U. S. 542, Chief Justice Waite 
announced in clear, précise, and comprehensive terms, the requisites of 
a good and sufficient indictment, as settled by many adjudications; but 
I deem it unnecessary to quote the language so carefully and accurately 
employed, and so easily accessible to the légal profession. 

In some cases words spokenare acfe sufBcient to constitute an attempt 
to commit a crime, if they are of such a character as to be well calcu- 
lated and adapted to accomplish the crime intended. Thus, threats of 
immédiate personal violence, made against a reasonably prudent and 
firm officer of the law, while in the discharge ofhia légal duty, well cal- 
culated to intimidate him, and makè him desist from fur.ther effort to 
exécute the mandate of the law, if they are unsuecéssful, constitute the 
offense of an attempt to obstrucf, hinder, or resist the exécution of légal 
process. 

As such threatening words do not constitute the gist of the offense, 
they need not be set forth with particularity and accuracy in an indict- 
ment. The substance and purport will be sufficient. A gênerai alléga- 
tion of verbal threats of personal injury would be sustained by proof of 
any words of the défendant calculated to show a purpose of immédiate 
violence if the unlawful demands of the wrong-doer are not complied 
with by the officer. 

There are many cases where a wrongful act is alleged in an indictment, 
and the évidence relied on to prove the criminal intention of the wrong- 
doer consists of a séries of facts of a kindred nature, constituting but 
one offense. It is not necessary, in such cases, that eaok fact should be 
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epecifically set forth and described, for a gênerai description, reasonably 
including the séries, will be sufficient, as certainty to a certain intent in 
gênerai is ail that is required in an indictment in such cases. 

This class of cases includes such offenses as common barratry, common 
scolds, keeping a gaming-house, a disorderly house, a house of ill famé, 
the carrying on the business of a retail liquor-dealer without paying the 
spécial tax, and other offenses of a like nature, where continuous acts 
and duration of time enter into and constitute crime. U. S. v. Howard, 
12 Myers, Fed. Dec. § 2402. There are other spécial and peculiar of- 
fenses referred to and explained in U. S. v. Gooding, 12 Wheat. 460; 
The King v. Higgim, 2 Bast, 5; U. S. v. Simmons, 96 U. S. 360; but they 
only foriin exceptions to the gênerai and salutary rule of the common 
law, that an indictment must contain allégations of the facts necessary 
to constitute the criminal charge preferred, expressed with reàsonable 
précision, directness, and fullness, so as to enable the person accused to 
avail himself of such légal défenses as may be in his power. 

There is another class of cases which do not corne within this gênerai 
rule as to the sufficiency of indictments.■ 
"When a statute makes a particular act an offense, and sufflciently describes 
it by terrns having a deflnite and spécifie meaning, without specifying the 
means of doing the act, it is enough to charge the act itself without its attend- 
ant circumstances. " State v. George, 93 N. C. 567, and cases eited. 

The indictment in the case before us charges the offense in the words 
of the section of the United States Revised Statutes (3177) upon which 
it is based; but such words are not sufficient, as they do not define the 
offense with proper accuracy for certainty of allégation in an indictment. 
The words "did forcibly attempt to rescue" import some means of un- 
lawful violence; but they do not distinctly specify any act donc. The 
offense alleged is substantially an attempt to commit a forcible trespass by 
endeavoring to retake property that had been duly seized, and was then 
in the proper custody of the officers of the làw. In a civil suit for a 
trespass the words " with force and arms " are sufficient in a déclaration, 
but they are not sufficient in an indictment for a "forcible trespass." In 
such a case it must be charged and proved that there was such force, or 
show of force, as was well calculated to prevent or overcome any résist- 
ance on the part of the person whose rights were thus violently invaded. 

The offense aUeged in this case is not purely statutory, but has rela- 
tion for certainty of description to the définition of a similar offense at 
the common law. Upon this subject the suprême court of the United 
States says, in U^ S. v. Carll, 105 U. S. 611: 

"In an indictment upon a statute it is not sufficient toset forth thé offense 
in the words of the statute, unless those words of themselves f ully, directly, 
and expressly, without any uncertainty or arabiguity, set forth ail the éléments 
necessary to constitute the offense intended to be punished; and the fact that 
the statute in question, read in the Ilght of the common law, and of other stat- 
utes of the like matter, enables the court to inf er the intent of the législature, 
does not dispense with the hecessity of alleging in the indictment ail the facts 
necessary to bring the case within thi»t intent. " 
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The question now bâforeas waaidetefmined by Mr. Justice MiLleb^ 
in U.S. V. Ulrid, 12, Myem, Fec|. Dec. § 2425. It ha» ^o; been de- 
cided by the suprême court of this state, after coasidering sevéral cited 
cases. In State-^.Colvin, 90 N. C. 717i Idir. Justice Ashb said: 
■ "From an investigation of the authoritiea upoii the subject, our conclusion 
Istbat, to warrant the conviction of a défendant for such an offense, it is es- 
sentialthat the défendant should hâve done some acts, intended, adapted, ap- 
proximating, and which in the ordinary and likely course of things, would resuit 
in the commission of a particular crime; and this must be averred in the in- 
dictment and proved.'* See, aiso, 8tàte V. Broton, 95 N. 0. 685. 

The évidence on the trial of this case was amply sufficient to warrant 
the verdict of the jury; but as the averments in the indictment are hot 
made with the certaihty required by well-settled rules of law the judg- 
ment must be arrested. It is so ordered. 



United States v. CaEcnjus. 

(District Court, E. D. Missouri; E. D. Febrtiary 07, 1888.) 

BAmcsAim Bâkeino — National Banks— Making Falsb Entbies— EnAstraES — 
Rev. St. U. s. § 5209. 

Thé érasure of figures constituting part of a number already written on an 
account-book of a national bank and the writing of différent figures in place 
bf those erased constitutes "making an entry, " within the meaning of Rev. 
St. U. S. § 5309, making it a misdemeanor for an ofBcer or clerk of a national 
bank to make, with intent to injurâ or defraad, any false entry in any bock, 
report, or statement of the bank. 

On Demurrer to the Indictment. 

Thomas P. Bashaw, V. S. Dist. Atty., for the United States. 

C. H. Krum, for défendant. 

Thayeb, J. The demurrer which bas been interposed to the second, 
fourth, and sixth counts of the indictment raises the question whether 
the erasure of one or more figures constituting a number already written 
on the books of account of a national bank, and the writing of dififerent 
figures in the place of jthose erased, constitutes "making an entry," 
within the meaning of section 5209, Rev. St. U. S. 

That part of the section material to the présent inquiry is as follows: 
"Every président, director, cashier, teller, clerk, or agent of any (national 
banking) association * * * ^ who makes any false entry in any bock, re- 
port, or statement of the associatioD, With intent ih either case to injure or 
defrand the association, or any other company, body politic or corporate, or 
any individual person, or to déceive any oflBcer of the association, or any 
agent appointed to examine the aiïairs of any such association, ♦ * * 
shall be deetoed guilty of a misdemeanor, " etc. 

In three counts of the indictment under considération, being counts 
Nos. 1, 3, and 6, the offense is charged generally in the words of the 
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statnte, — that îs to say, the défendant îs acclised of havîûg made a false 
entry on three several occasions in the "General Balance Book of the As- 
sociation," whereby thciaotual amount of cash on hand at the close of 
business on said three days was largely exaggerated. In counts Nos. 2, 
4, and 6, the défendant is accnsed of making false entries in the same 
book, and on the same days, as in counts Nos. 1, 3, and 5; but the 
œanner of making the entries is particularly described, and as described 
the false entries consisted in the erasure of certain figures of numbers 
previouslywritten, and the substitution of différent figures intheir place. 
For example, it is alleged that the first two figures of the number 
(136,802) representing the ataount of cash on hand on a given day were 
erased, and the figures^ 2 and 9 substituted, whereby the number be- 
came 296,802. It is obvious that the two sets of counts relate to the 
same transactions, there being only three false entries involved in the six 
counts. Therefore,while the demurrer only professes to question counts 
2, 4, and 6, it really challenges the whole indictmeht; for if the erasure 
of figures and the substitution of others in their stead is not in effect 
"making an entry," within the meaning of section 5209, then, as no en-: 
try bas been made, no olFense has been committed which is punishable 
under either count of the indictment. 

The contention on behftlf of the défendant is that the indictment 
merely charges an altération of an entry previously made which was 
correct wben made, and that the statute has not made it an ofiense to 
alter an entry, even though the bboks of the association are thereby fal- 
sifled. As there are no adjudications applicable to tbe question at issue 
it must be decided by a fair interprétation of the phrase "make any 
false entry," and also by a due considération of the purpose of the statute, 
and the mischiefs intended to be guarded against. In section 5209 the 
Word "entry" is used with référence to books of account, reports, and 
statements. When used in such connection Webster defines the word 
as "the act of making or entering a record;" that is to say, the act of 
making a record of a fact or transaction. But in section 6209 it is ob- 
viously used to dénote the resuit of the act, rather than the act itself. 
It signifies that which is written, be it words or figures, and if that 
which is so written misrepresents the fact or transaction which it was in- 
tended, to authenticate, then it is a false entry, within the meaning of 
the statute. When a person makes an entry in books of account, the 
act may involve, and oftentimes does ip volve, an altération of an entry 
previously made; but the act does not lose its character on that account. 
An entry is made, notwitbstanding the fact that a previous entry is al- 
tered. Adopting the définition before stated of the words "entry" and 
"false entry," it appears to me that a person makes a false entry, within 
the meaning of the statute, who erases one or more figures from a num- 
ber already written in a book of account, and writes other figures in lieu 
thereof„so that the fact intended to be recorded is falsified. I can see 
no substantial différence between erasing certaixa figures of a number, and 
writing différent ones in their place, and making an entry every part of 
which is in the writer's handwriting. The act in question, as I conceive,; 
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may be correctly termed either the altération of an entry or the makihg 
of an entry. It may appropriately be said of such an act that an "entry 
bas been made" ratherthan "altered," because a new number is the re- 
suit of tbe act, and for the reaaon that a new record is created which 
bears différent testimony as to the fact or transaction intendèd to be au- 
tbenticated. If attention is paid to the purpose which underlies the law 
under which the indictment is framed, there is ample ground to base an 
inference that the construction above given is in aceordance with the 
législative intent. The statute was obviously enacted to prevent bank 
oflBcials and employés from concealing the actual financial condition of 
national banking associations, by means of a falsification ofany of the 
books of account or statements or reports which they are by law required 
to make. With this purpose in view, it cannot be supposed for a mo- 
ment that the law was framed with a view of punishing persons who 
made original false entries, and, at the samé time, of exempting from 
punishment those who falsified correct entries previously made, by eras- 
ing figures and substituting diflerent ones in their stead. I think it is 
too clear for argument that congress intendèd, at least, to punish such 
acts as are described in the second, fourth, and sixth counts of the in- 
dictment, and I am furthermore of the opinion that, bythe prohibiting 
"the màking ofany false entry," and imposing a penalty for so doing, 
they bave used language fully adéquate to that purpose. 

For the purpose of showing that congress did not intend, by section 
6209,' lo make it an offense to alter entries in the books of national banks, 
my attention was called, on the argument, to numerous êections of the 
Revised Statutes,whereby ithas been made an offense against the United 
States to alter public books, documents, and instruments^ such as court 
records, surveys, maps, patents, bonds, treasury notes, powers of attor- 
ney, money-orders, etc. An examination of each of those sections-^ 
5394, 6411, 6414, 5415, 5416, 5418, and 5463— shows, however, that 
in every instance the word "alter" was aptly used; in every instance 
there was an apparent neCessity for the use of the word " alter," as it de- 
scribed an act not distinctly covered or embraced by âny preceding word. 
But in the section under considération there was no apparent need of 
making use of any additional words or phrases. The section prohibits 
every officer or employé of a national bank from making "any false en- 
try in any book, report, or statement." The language so used was suf- 
ficiently comprehensive to forbid a falsification of the books of a na- 
tional bank in any manner, whether it was accomplished by an original 
false entry or by changing an entry already made. In either event it 
would be necessary to write in the books, — to make an entry of some 
sort, — and if the words or figures so written falsified the fact or tran- 
saction intendèd to be authenticated, the act would necessarily be within 
the prohibition of the statute. 

As a further reason for sustaining the demurrer it was suggested that 
the acts described in the second, fourth, and sixth counts may hâve 
amounted to a forgery. I assume that by this counsel intendèd to say 
that if the act amounted to a forgery défendant cannot be punished un- 
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der section Ô209, although the act falls within the provisions of that 
section. With référence to such suggestion it is sufficient to say that if 
it be conceded that a falsification of the books of a national bank, com- 
mitted under such circumstances as to amount to a forgery, could not 
be punished under section 5209, yet such concession cannot avail the 
défendant on demurrer, for the reason that the demurrer admits the 
fects pleaded in the indictment; and aa the offense is there stated, it 
clearly did not amount to a forgery. In re Windsor, 6 Best & S. 522, 
10 Cox, Crim. Cas. 118; Siate v. Young, 46 N. H. 266; 1 Bish. Grim. 
Law,§586. 

I think the demurrer should be overruled, and it is so ordered. 



Skibebt Cylindek Oil-Cdp Co. v. Michigan Lbbricatob Co. 

Same v, Gbace et al, 

{Oirtmit OovTt, B. D. Michigan. February 8, 1888.) 

Patents pob Invention — Application fok Injtjkction— Spstainkd Patbnt— 
Etidencb to Ovbrthow Pbesumption op Validitt. 

Upoïi an application for a preliminary injunction in an action for infringe- 
ment of a patent, the validity of whieh lias been snstained in three former 
suits, défendant, a witness and party in one of tixe former suits, corroborated 
by one other witness, testifled that a machine identical with the one used by 
him was perfected and in use more than two years prior to the issaance of 
plaintifE'a patent, but admitted that he did not apply for a patent for more 
than nine years after perfecting his invention, and the évidence tended.to 
show that the invention as patented by him diflered essentially from the one 
originally nsed. BeM^that this testimony nothaving been introduced in the 
former suits, does not establîsh prior invention and use beyond a reasonable 
doubt, so as to overcome the presumption arising frôm the issuance of plain- 
tifiE's pateiit, supportëd by three adjudications in his favor. 

In Equity. On motion to dissolve an injunction, and motion for in- 
junction. 

On motions for inju notions under the Gates "Sight-Feed Lubrieator Pat- 
ent, No. 188,243, of AprU 29, 1873. An interférence proceeding was 
had in the patent-ofSce, in 1880, between Parshall and others, who are 
étrangers to thèse suits. The record in the interférence proceeding was 
stipulated into the case of Oil-Oup Go. v. Lubrieator Co., 10 Fed. Rep. 
677, in which the patent was sustained on final hearing. Subsequently, 
new défenses having arisen, a suit was commenced under this patent 
against William Burlingame, the agent of the Détroit Lubrieator Co., 
and counter-suits were commenced by the Détroit Lubrieator Co. , against 
the vendees of the complainant. The prior proceedings in the patent- 
ofiice and in the Phillips Case were stipulated into this Burlingame Oâse, 
ParshaU was again examined, and his alleged anticipation further in- 
quired into* This case was argued at length , and taken under advisement, 
and, having been held under advisement for seven months, was settled, 
v.34F.no.l— 3 
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thelséttlemeht învolvîng ft Cbosôïii <Jeeree sugtainingtheiOates patent,' 
Subsequently complainaut oonimenced suit against NigÉtingale. AU the 
prior proceedings and proof Vuere atipulated into this case, and on final 
hearing the patent waa sustained., Tfide, 32 Fed. Rep, 171. On the 
strength of thèse cases suit-wasbegun.T and on motion.,, ;_an injunction 
penderiCe lite -was issued NovçaflbeR. 27, 1887, as to the Michigan Lubri- 
cator Co., and subsequenUy. 4! motion was made and presented, and is 
now re-presented, for an injunctipn pendente lite as to Graçeand Parshalï. 
The défendants hère relied :upt)i^a0idav.ït;s to establish the, pv^lic me and 
sale for more than two years prior to the date of the application for the 
Gates patent, ofJubricatora t^ad^janâsold by defeo(3iant Parshalï whiqh, 
it is alleged, involved the patentable subject-matter of the Gates patent. 
Parshalï took out a patent inyolving the subject-matter of this contro- 
versy, in 1879. Défendants' contention is that the testimony establish- 
ing the statutory défense of prior pvblic use and sale by Paréwll in 1869 
bas, in'the prior prôceedingsjTSeen.Btippréssed, for the rseasonsitb'ât, if 
developed, not only would the Gates patent be defeated, but also that the 
Parshalï patent of 1879 wûuld bedefeated, bift that now, priority of in- 
vention having been established in favor of Gates, Parshalï for the first 
time présents (the teitimony as to thé public use wnd sdteôfbis device in 
1869. 

C J. Hv/nt, J, H. Raymond, aridEdmund Wetmqre, fbir cômplainant. 

JohnBf Corlis» and Rodney Èasçn, for Michigan Lubricator Co. 

PFeife ïF. £«gf£fBtt, for Grâce and Parshalï. ' * 

JacEson, J., (orally afier siating thefacts as ahove.') 'From the facts that 
hâve beeû priésénted in the precèdîiig adjudications, and also in this new 
évidence, tÊedifiicultygrowSiiûf course, out of the feçts, if thèy be facts, 
connected with Baugh's use of the machine in 1869-1870. It is per- 
fectly cièàr that under thesé prevîous adjudications,-^tiie Phillips Oase, 
the Burlin'game Case, ma, th& Nightingale Case,— thé plaintiffs, on the 
original applications, presented to the court a prima faeie case,— a clear 
prima ifaoiè<mm, which warranted the issuance of the preliroinary in- 
junction. They had the presumption growing out of the issuance of the 
patent , on 'the .29th of April, 1873, in favor of Gate8,;and that presump- 
tion bas been snpported by three adjudications. It is true that in the 
PAiHipa Q»ae ail tiie questions were not presented that could hâve been 
presented , ot that were presented in the su bsequent litigation . We come 
now tOfthe Burlingame Caée, inwhich Mr. Parshalï is called as a witness. 
In that oase Mr. Parshalï Itestifies, and so does Mr. Willetts, the pattern 
maker, that thèy used. two of the machines of the character indicated in 
the exhibit to his testimony; in, that case, and in theform designated by, 
a mode! now, before the court» Those two machines were used, one at 
the coppet-works and theiothèi" at thé Champion ;flour-mills. It is per- 
fectiy dear, under the statemeïits of the witnesses themselves in that 
casej that the courts were justified in arriving at the conclusion that ma- 
chines thus introduced at the Champion miUs and at the copper-worka 
were imperfect and defective, and, were not a completed invention. I 
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thînk the court iléasonàbljr'reàched a propér conclusion; and wë will net 
review that npw. They hàd the fâcts before thein, and Mr. Parshall, 
the alleged onginal inventer was before them, and he testified to the use 
of the machines in those two instances. Now, if human testimony is to 
be credited, Willetts and Parshall both identified the machines that they 
made in 1869 as corresponding identically with' the machine hère pre- 
sented, and which was tested at the copper^works and at the Champion 
mills. Mr. Baugh says, — and the difficulty arises on Mr. Baugh's tes- 
timony,— Mr. Baugh says that was not the machine heused, atleastnot 
in that form. Mr. Baugh identifies the form of a différent machiùe cor- 
responding with a photograph now presented, and which the proof indi- 
cates, from Mr. Parshall's own statements, previously made, was màde 
at a later period than 1869. 

Now, what was Parshall engaged in, and what are the probabilities? 
When we corne to consider évidence, we must consider probabilities. 
Mr. Parshall was engaged in an effort to in vent a lubricator that would 
do its work, and conform to the needs of the business and of the trade. 
He was engaged in the effort to invent an up-drop lubricator, and we 
hâve him, àccording to the testimony of Mr. Baugh, now introduced,' as 
having perfected that sort of a machine in June, 1869, and yet we find 
Mr. Parshall postponing an application, although an inventer, and en- 
gaged in the effort at inventing and discovering that want, — we find 
him failing to make any application for an up-drop lubricator until 1878. 
Now, is it not probable that Mr. Parshall must bave known more about 
this than any other living man? Is it probable that, if he had had a 
completed invention or a thing that performed its work as efficiently as 
it is now alleged that the plaintiflPs does he would hâve postponed his 
application fora patent upon that invention until 1878, when he pre- 
sented a différent instrument. The probabilties are against that theory. 
Matters of importance are not conducted in that way. Inventors do not 
act in that way. If Mr. Parshall had in 1869 what is now claimed, Mr. 
Parshallwould undoubtedly bave applied for a patent for it. Theprob- 
abilities from Mr. Parshall's conduct, and the probabilities from Mr. Par- 
shall's préviens testimony, are ail very decidedly in favor of the fact that 
Mr. Baugh is in some way mistaken as to what he had or as to the date 
at which he had it. 

Now, in addition to that, the abandonment by Parshall is some évi- 
dence of an incomplète instrument. Looking at him in his situation as 
an inventor engaged in an effort to make a machine that would work, 
the abandonment of the Baugh machine is évidence, and strongly per- 
suasive évidence, of some incompleteness in the machine itself, such as 
was found by Judge Lowbll and by Judge Colt in the preceding caseSj 
in which they found that the machine as used at the copper-works and 
at the Champion mills was a defective and incomplète machine. We 
hâve this strong prima fade case besides the presumption of the patent, 
and in view of the décisions we are not satisfied that Mr. Baugh's évi- 
dence breaks down that strong prima f acte case. We will, therefore, ed- 
lovf the injunction to stand. 
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As to lâches, I ought to say that we do not think that lâches can be 
attributed to the complainant in this case, under the facts surrounding 
it. Parties are not required to litigate at ail points at the same tîme. 
They may give notice to an infringer that he is infringing, and from that 
time forward no acquiescence will be presumed, provided the suit is in- 
stituted within a reaspnable time. There are cases under the gênerai 
équitable doctrine that after notice of a superior right à party who pro- 
cepds-proceeds at his péril, and can acquire no benefits thereafter as against 
the party who bas given notice of his superior right. We think the doc- 
trine oî lâches bas ,no, foundation in this case. The facts fail to break 
doTYQ, we think, the strong prima /ade casemade on behalf of the com- 
plainant. So we continue the injunction in the case against the Michi- 
gan Lubricator Go. and order an injunction to issue in the case against 
Grâce and Parshall. 

Beown, J., (praUy.') I am very glad to hâve had the assistance of the 
circuit judge in this case, as it seems to me a very close one, and I should 
hâve hesitated to take the responsibility of continuing this injunction, 
if I had not been advised by him uppn this hearing. While I am not 
free from doubt with regard to the case^ I think, upon the whole, the 
défendants bave not established an anticipation of this patent beyond a 
reasonable doubt. I should not be surprised that, if this case were fur- 
ther heard, it might résolve itself into something like a question of law. 
While if the affidavits produced on behalf of the défendants hère are taken 
broadly for their face value, the anticipation would be proven, I think 
that we should look upon them with a good deal oî suspicion. The dé- 
fense really is that Mr. Parshall made certain machines in 1869 antici- 
patory.of this device, and his testimony, seems so to indicate this. The 
reply is virtually that thèse machines were not operative, and so Judge 
LoWELL found with regard to the Champion mills and the copper-works 
machine, -r-that they burst and were not operative devices. The testi- 
mony of Mr. Baugh would tend to show that the machine which was 
put into his mill was an operative device, but in reply to that it may be 
said that Mr. Parshall, who is engaged in the patent business, who is an 
inventer ,by profession, and who bas shown himself yery alert to secure 
patents for his own beneflt, had not sufficient confiderice in this machine 
to induce him to apply for a patent for it until 1878. Now, we bave to 
consider too, in this connection, thefact that when Parshall was exam- 
ined as a witness in the other cases, and in his interférence in the pat- 
ent-officei, he never set up any of thèse machines except those which were 
sold to the Champion mills and to the copper-works, and no allusion is 
made in his testimony to the pther rnachines upon which reliance is 
placed in this case. His excuse is, as 1 understand, that the glass was 
not gqod enough, was notstrong enough, to make the machine operative; 
that while the same thing would hâve been operative upon a low pres- 
sure engine, the extra pressure of the.steam in the high pressure engine 
burst the glass, and rendered the njachine inoperative,— that is, when 
dsed upon thatclass of engines. Sis explanation amounts to this: that 
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there wais no defect în the construction of the machine, but merely in 
thestrength of theglass. Now, that may be a question of law. It cornes 
pretty near being a question of law, whether a machine can be said to 
anticipate another machine which is not operative, when its inoperar 
tiveness is caused by reason of not employing sufficiently strong material. 
We hâve the testimony of Mr. Parshall that he made three machines like 
the exhibit in the Burlingame Case, now produced, and no mention is 
made of other devices which are alleged to bave been made about the 
same time. The testimony of Mr. Baugh indicates that his was not the 
one that was used, but a device with aismaller glass. That tends to 
throw, in my mind, a good deal of doubt upon his whole testimony, and 
I find it impossible to reconcile the testimony of Mr. Parshall and Mr. 
Baugh. Was his a machine which Mr. Parshall made? Mr. Baugh 
says it was. Mr. Parshall said he had but one set of patterns. There 
is a mystery hère I do not understand, and in reply I can only say that 
I do not think there is any equity hère which caUs upon us to dissolve 
this injunction. Hère isa machine for which Mr. Gates obtained a pat- 
ent in 1873, and they hâve been making that machine year after year 
for 14 or 16 years. I think when a party cornes in at this late day and 
sets up practically a new défense to this patent, that he ought to estab- 
lish it beyond a reasonable doubt. I think that the equities of this case 
are entirely with the complainant, Of course, we cannotanticipatewhat 
developments may be made when thèse witnesses come to be examined 
and cross-examined, but upon the whole my own conclusion is, although, 
I confess, not without some doubt, that the injunction ought to be con- 
tinued. 



MoEss V. Uffoed et al. 

{Otrcuit Court, D. Massaehvaeita. Pebruary 33, 1888.) 

Patents vob, Inventions— Inpkinsemént—Dkess Fokms. 

Letters patent No. 333,340, issued October 13, 1880, to John Hall, for im- 
provemeçts in dress forma, in which the skirt form consista of ribs suspended 
îrom braces hinged at each end to a movable blocls, supported by rests, and 
sliding up and down an upright central standard, is infringed by a device for 
the same purpose, having similar standard, ribs, and braces, in which a coUar 
flxed to the standard takes the place of the upper block, and a nut, working 
on a thread in the standard, takes the place of the lower block, suph collar 
and nut being merely an équivalent for the sliding blocks supported by rests. 

In Equity. On bill for injunction. 
C. F. Perkins, for complainant, 
t/'.^. ^eocA, for défendants. 

CoLT, J. The complainant is the owner of letters patent No. 233,240, 
dated October 12, 1880, issued to John Hall, for improvements in dress 
forms. The invention relates to improvements "by means of which 
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i«very part of the dèvice is rendered ddjustable, so that il may be applied 
to a dress of anysize or style, and fill it out perfectly, inorder that trim- 
lïiing mày be placed upon it." ■ The patent describes both a waist form 
and a skirt form. The présent saiitisconfined to the skirt form. The 
skirt form shows a séries of upright ribs corresponding in gênerai outline 
to the skirt of a lady's dress, surfounding a standard. The form is sus- 
pended from the outer ends of seweral séries of braces, the inner ends of 
the braices being provided with adjusting mechanism for adjusting them 
upordown on a central standard; and thereby contraot or expand the 
entire form, or by adjusting one dt more sets of braces tô contract or ex- 
pand the form at différent points. The défendants are charged with in- 
fringement of the second daim ot thfe patent, which is as folio ws: "In 
combination with the standard, o, and ribs, c, the double braces, e?, slid- 
ingblocks, /",/*, and rests, A*, /i.*;'Bubstantially as and' for the purpose 
set fprthi" This claim describes the hip portion of the skirt. In dé- 
fendants' form there is a standard like Hall's, and surrounding ribs de- 
signed to impart shape to a dress, and so arrangea as to be adjusta- 
ble through their entire length. In the upper or hip portion of the 
form there are found the séries of double or oppositely incUned braces, 
such as are seen in the Hall patent. Glaim 2 is made up of a combina- 
tion of five éléments, and it is apparent that défendants' form bas the 
standard, the ribs or their équivalent, and the double braces.of the Hall 
patent. The question of iniringement turns upon Whether the défend- 
ants' form contains the sliding blocks, /*, /^ and the rests, /»', h^. In 
place of the upper sliding block and rest the défendants bave a coUar, 
which is fixed to the standard, and in place of the lower sliding block 
and rest they hâve substituted a nut and threaded standard. The outer 
ends of the braces are hinged to this fixed coUar, instead of to a sliding 
block, and the inner ends of the braces are hinged to the nut in place of 
a sliding block. I am satisfied that thèse adjusting devices are substan- 
tially the équivalent of each other. A nut and threaded standard for 
adjusting the ianer ends of hinged braces was a known équivalent for a 
sliding block and rest. This is shown by the patent granted Charles 
Franke, September 7, 1876. So the fixed collar in défendants' fortn 
must be considered the équivalent of the Hall block and rest. Assum- 
ing the upper rest in the Hall device to be provided with a thumb-screw, 
80 as to enable it to be adjusted vertically on th& standard, still, when 
once it is fixed, it does not diifer from the fixed collar of the défendants' 
device. I regard this change made by the défendants as a formai one. 
Confining ourselves strictly to the second claim of the patent, it seems 
to me clear that the défendants' device is an infringement of this claim. 
There is nothing in the prior state'of the art as exhibîted in the record 
which can be called an anticipation of the Hall patent, though each of 
the éléments of the second claim, with the exception, perhaps, of the ribs, 
is found to be old, I am of opinion that complainant is entitled to a 
decree, and it is so ordered. Decree for complainant. 
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Kraus et al. v. Fitzpaosiick et al. 

{Cireuit Court, 8. D. New York. Febuary 24, 1888.) 

Patents foB Imthiîtions— Design Patents— ClORSETS—PATENTABiLiTr. 

The design patent No. 13,630, dated February 13, 1883, and granted to Frank 
Wallon, being a design for corsets, readily distinguishable by ordinary per- 
sons from those of any prier design, is valid. 

In Equity. On bill for injunction. 

Bill for injunction by Leopold Kraus efaZ. against James G. Fitzpatrick 
et al. , for infringement of design patent No. 13, 620, dated February 13, 
1883. 

Robert H. Duncan, for orators. 

Lawrence E. Seeton, for défendants. 

Wheelek, J. This suit is brought upon design patent No. 13,620, 
dated February 13, 1883, and granted to Frank Welton, assignor to the 
orators, to run seven years, for a corset. The principal features of the 
design, as specified in theclaim, are a ribbed band at thelower edge, ex- 
tending from the extrême front up over the hip, and down to the rear 
portion, and a séries of ribs each side of the central hip line, beginning 
atthe top and extending downward, and diverging onto the ribbed band. 
The shape given to the corset by extending the lower edge up over, in^ 
stead of around,thehip, appears to add to the utility of the corset as an 
article of manufacture, as well as to its appearance. The patent is not, 
however, for ah article of manufacture as such, which would bave to be 
taken out underother provisions of the lawthan those relating to design 
patents; but is merely for the new appearance given to the article by con- 
structing it according to the design. But the fact that a corset made ac- 
cording to the design would hâve that utility would not appear to make 
the design any the less patentable, if in itself, as a design, it was sufji- 
ciently new. The test of infringement of a design patent appears to be 
the existence of such similarities as will lead ordinary persons to think 
the articles in question are the same. Gorham Co. v. White, 14 Wall. 
511; Jenninga v. Kibbe, 20 Blatchf. 353, 10 Fed. Rep. 669. The test 
of novelty would, therefore, appear to be the existence of such différ- 
ences between articles embodying the patented design and those existing 
before as would be recognized by the same dass of persons. Lehnbeviêr 
V. Hdthaua, 105 U. S. 94. The nearest approach to the design of this 
patent shown by the évidence, and the one most relied upon bj»^ the de- 
fendants, is that shown in the patent to Paul T. Hertzog, No, 12,773, 
dated February 21, 1882. That has the ribbed band at the lower edge, 
but not extending up over the hip so far; and it does not bave the sé- 
ries of ribs, distinguishable from the rest, on each side of the bip line. 
Most of the spécial features of this design are to be found, separately, in 
pri-or things, but they are nowhere combined so as to make such an ef- 
/ect as a whole; and that is what is to be looked at. Perry v. Starrett 
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3 Ban. & A. 485. As a matter of fact, in this view, it clearly enough 
appears that corsets of this design would be readily distinguishable by 
ordinary persons from those of any prior design. The patent appears, 
therefore, to be valid. Infringement is net disputed, and is clear; se 
clear that it shows the résulta of copying. The orators are, therefore, 
entitled to a decree. 

Leta decree be entered that the patent is valid; that the défendants 
infringe; and for an injunction and an account according to the prayer 
of the bill, with costs. 



Welling V. La Bau. 
(CHreuit Court, 8. D. New York. February 35, 1888.) 

1. Patents for Inventions— Infringement— Refbbbnge. 

Up'où a référence in a suit for infrina;ement of reissued letters patent No. 
6,940, for an improvement in artiflcial ivory, consisting of shellac and talc in 
subatantially equal parts, it appeared tliat défendant used a composition of 
shellac çind "flber white, " claimed to be a différent substance from talc, and 
to haVe b'een discovered since the issue of the patent. The master found 
that "flber white" had ail the physical and chemital properties of talc, and 
■was talc. EM, that as his report showed therewas, as to that fact, much 
confiicting testimony, his flnding will not be set aside. 

8. Samk— Infringement— Damages. 

Where plaintifE's Invention relates to a new composition of matter, and the 
infringing article is made of the patented material, and this alone, the meas- 
ure of the patentee's damages is the entire profit he would hâve made, to the 
extent of the sales by défendant of the infringing article. 

On Exceptions to Master's Report. 

On the 80th of Jtine, 1882, the complainant, William M. Welling, 
obtained a decree sustaining reissued letters patent No. 5,940, dated 
June 30, 1874, for an improvement in artiflcial ivory. See 12 Fed. 
Rep. 875. The défendant, John H. La Bau , hâving made and sold cer- 
tain articles containing the patented composition, viz., shellac and talc, 
in substantially equal parts, was adjudged an infringer, and a master was 
appointèd to take the account. After a long and vigorously contested 
controversy, àuring the progress of which the court was several times 
appealed to, (see 32 Fedi Rep. 293,) the master, on the 24th of Decem- 
ber, 1886, presented a report, in which he assessed the complainant'a 
damages at $3,634.94. After the date of the original patent, and, prob- 
ably, about the year 1872, in the extrême southeastern portion of St. 
Lawrence county, New York, a minerai was discovered which was placed 
upon the naarket and known commercially as "fiber white." Large quan- 
tities of this minerai were used by the défendant. The question of fact 
over which the main contest arosé was whether "fiber white" was or was 
hot talc. The master foUnd that it had ail the physical and chemical 
properties of talc, and was talé. He furthèr found as foUows: That the 
white checks sold by the défendant contained shellac and talc, in substan- 
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tially equal proportions; that from March 1, 1876, to May 1, 1879, the 
complainant had no competitor in the manufacture and sale of thèse 
checks other than the défendant; that, during thisperiod, the défendant 
sold large quantities of infringing checks, which, in very much the larger 
part, were sold to parties who were or had been regular customers bf the 
complainant; that the complainant was at ail times ready and able to sup- 
ply the market, and if the défendant had not interfered he would hâve 
sold, in addition to his regular sales, at least the numberof checks sold by 
the défendant. Although the defendant's infringement continued, in con- 
nection with others, after May 1, 1879, the masterlimited the recovery to 
damages sustained prior to that date, the measure being the loss of profits 
which the complainant would hâve made had he sold the checks sold 
by the défendant at the defendant's prices. On the 28th of December, 
1886, the défendant filed, exceptions, disputing the accuracy of the report 
in 12 particulars, the principal grounds being the alleged errors of the 
master in finding — First, that "ôber white" was talc; second, that the in- 
fringing checks contained shellac and talc, in substantially equal parts; 
third, that the défendant was a competitor, and thô only competitor, of 
the complainant; and, fourth, that the complainant was ready and able 
to supply the market. Other exceptions allège error in the computatioîj 
and dispute the master's conclusions oflaw. 

Frederick H. Betts, for complainant. , 

Lxiden Birdseye and James 0. Ohyd, for deîendant. 

CoxE, J., (flfier statmg Ae fads as above.) The master has decided ho 
question of fact which was not the subject of protracted and véhément 
contention. Testimony was introducècj by both parties. Experts were 
called, and the disagreement between them was radical and irreconcila- 
ble. Every forward step made by the complainant was vigorously re- 
sisted by the défendant. Between them the master was compelled to 
décide. It is wise not tolose sight of the fact that the court is not tp dé- 
termine thèse facts de novo. ïf the report bas been fairly and honesïly 
rendered, without undue influence or manifest error, it should be perr 
mitted to stand. It is a matter of no xnoment that a différent resuit 
might hâve been reached had the accounting been taken by the court. 
If the record shows that there was testimony pro and con, so that intelli- 
gent minds might difFer upon the questions presented, the court will not 
assume to substitute its judgment for that of the master. His decisioh 
upon disputed facts should bé final. A master stands as the représenta- 
tive of the court. He is selected with spécial référence to his fitness and 
expérience. In seeing and hearing the witnesses he possesses advanr 
tages in determining questions of fact which a reviewing tribunal can 
never hâve. À master's report is not to be lightly brushed aside. It is 
entitled to respect. The proceedings before him hâve alraost the saôie 
solemnity as a trial before a référée or a jury, and the familiar rule wticli 
precludes the court from setting aside a verdict which is not against the 
weight of évidence is, to a great extent, applicable. Bâtes v. St. Johns- 
bury, 32 Fed. Bep. 628; Weliing v. La Bau, 32 Fedi Rep. 293; Metskà- 
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V. Bonebrahe, 108 U. S. 66, 2 Sup. Ct. Rep. SSlyWooster v. Thomtm, 
26 Fed. Rep. 274; Bridgea v. SheMon, 7 Fed. Rep. 17; Greme v. Bùhop, 
1 CliÉF. 186; DonneU v. Insurance Oo.\ 2 Sum. 366; Mason v. Orosby, 3 
Woodb. &M. 268. 

The principal contention arises over the finding of the master that the 
"ôber white" used by the défendant was talc. The complainant cannot 
suceeed upon the theory that "fiber white" was an équivalent for talc, 
for it was uot known at the date of the patent. If, hdwever, it was talc 
in fact, the principal obstacle in the complainant's path is swept away. 
Becognizing its importance the complainant has bent every energy to 
establish the affirmative, and the défendant the négative, of this propo- 
sition. As this is largely a scientific question, the situation maybe well 
illustrated by placing in juxtaposition an epitome of the views of the 
expert witn«sses, each being to some extent «jorroborated, and to some 
estent contradicted, by other testimony, and by collatéral facts and cir- 
cumstïmces. 

Prof. Cha^dler, for t?^opmplaincmt. Dr. Ledcmo!, for the défendant. 

1 am familiar with the commercial It is utterly unreasonable, if not im- 

articlç known as "flber white." Itis possible to even. assume that "liber 

talc. i*hôw"flber white" to be talc white" is talc, becaùse it does not 

by looking at it. It bas the structure correspond with one of the thirty- 

of talc; it has the fracture of talc; it Six analyses of talc shown in Dana's 

has the lustre of talc;: it has the une- Mineralogy, .or with any recognized 

taous feel of talc,— and no other min- spécimen of talc. It contains more 

er^l possesses ail thèse properties at aliimina, more lime, more manganèse 

the isaiiiè time. ïakeii together they thaû any of them. "Fiber white" is 

cohaiitutô themineralbgïcal identlty flbrous. Talc is not flbroils. "riber 

of taie. ' 1?hère is no ôther minerai white," when < eonsidered from a 

with whieb you woald beliable tocon- strictly mineralogical view, or chem- 

foiund it. SecoîjjijZ^. I hâve exara- ieally, or f rom a microscopic or other 
ined the pulVjBrizçd minerai under the , personal examination, cannot possibly 

microscope, ai^d the powder has the be talç. Xam cbnflrmed in my opin- 

appearaijcë of t*lc. Thirdly. Anal- ion that "fiber Whitè" is not talc by 

ysisiihôwd it to be talc. I am satis- my récent investigations, and by my 

fied, therètore,' that this "minerai is faliure to find Any saraple» of fibrous 

talc, as it possesses ail the physical talc by the. moât diligent search ànd 

and Chemical ipr^pertiesof talc. ! . inquiry. 

It .wâs the duty of the ma^t^r to décide between thèse two opinions. 
He did décide that "fiber white?' was talc, an4; he had so decided when 
this court |(W^«ife£r v. irt Baw,8T«pra) said: . 

"If the 'toaster has fouhd that J'=flber whité' is talc, although not dealfr ih 
oommercially by that namei'hô bas determined a disputed question ôffact 
upon which the evidencftisyeiy œnflicting. * * * The report of a 
master wW nçt be set aside a|8. 1^ i^aitteirs^f fact upon whlch the évidence Is 
doubtful^ or the inferences unçç^rfain, much less where his conclusions are 
reachéd uppn cohflictii^g testimony, and invblve, to a greater or less degree, 
the ctedibtlity ôf the WitnésSes." ■' ' 

If thdûading of the master upon this question were against the evi- 
dencOi tBè'«ourt sHould not hesitate to set it aside; but it is thought, 
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after a careful considération of the testiniôny, that it is not against tlie 
évidence, and should beùndisturbed. 

The foregoing views dispose of iiearly ail the other exceptions, wliicli 
are based upon alleged errors of the master in deciding disputed ques- 
tions of fact. If "fibër white" was talc, the proof is sufficiently clear 
that the defendant's white cheeks contained shellac and talc, in substan- 
tially equal parts. The évidence adduced to establish the identity of the 
cheeks analyzed by Prof. Chandler with those manufactured by the de- 
fendant wassuflQcient to sustain the master's action in that regard, and 
the same is true of the testimony upon the question of compétition and 
the ability of the complainant to supply the market. It is thought that 
the rule enunciated in the carpet design cases (^Dobson v. Doman, 118 U. 
S. 10, 6 Sup. et. Rep. 946; Dobson v. Carpet Co., 114 U. S. 439, 5 Sup. 
Ct. Rep. 945) bas little application to the case at bar. Those décisions 
proceeded upon the theory that, as there was no évidence to establish the 
value imparted to the carpet by the design, it was error to attribute to 
the patent the entire profit made upon the sale of the carpets. When, 
however, the invention relates to a uew composition of matter, and the 
infringing article is made of the patented material, and this alone, the 
measure ofthe patentee's damages may be the entire profit which he 
would hâve made. There is no room for ségrégation. It is not at ail 
like a patented improvement upon an existing machine, for there it is 
entirely clear that évidence must be given to show what portion of the 
profits is due to the patented feature. Where the; patent covers the in- 
fringing article in its entirety, no such évidence can be given. There 
can be nothing in the proposition that because the defendant's chécks 
were of a lower grade than the complainant's the master's computation 
is erroneous, for the reason, among others, that they were so nearly alike 
in appearance as to dèceive buyers not only, but experts in the trade. 

The évidence bas been examined with care, and no error which would 
warrant the court in refusing to confirm the report has been discovered. 
In many respects tho report is a most conservative one. The exceptions 
are overruled, and the report of the master is confirmed. 



Thompson et al. v. Gildeeslebve. 

{Circuit Court, 8. D. New York. February 87, 1888.) 

Patents for Inventions— Infkikcïiment— Machines fob Fokming Staple- 
Beams iK Lbatbeu. 

The third elaim of letters patent No. 136,?40, issued February 25, 1878, to 
Samuel "Wi. BHorey, for an improvement in machines for forming staple-seams 
iii leathef, which consists of an inclined and retreating b'ar or anvil, in com- 
bination with a bender^foot and a driving-bar, the improvement being that 
the inclined end of the anvil, retreating under the wire slaple. supports it as 
it is beîng driv'en into the leather, and so obviâtes the necessity of boring 
holes for it in àdvance, is infrinÇèd by a device toi staplihgtog thertheéneets 
of books and; pamphlets, in which the staple, while being drivén. ■ in, is sup- . 
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ported by a simîlar înclined plane, althou^h such incline is separate from the 
anvil, and the machinery moving the incline is diflEerent from that described 
in the patent. 
2. Samb—Dbi'bnses— Différent Use. , 

It is no défense to a suit for the infringement of a patent that the patented 
machine îs used solely forsewingleatherand the infringing device foraewing 
paper, when either machine might be used indiiïerently on either material, as 
a patent covers the exclusive right to the use of the patented machine for ail 
purposes. 

In Bquity. Bill for injunctioni for infringement of a patent. 
Horace Bamard, for complainants. 
M. B. PkUipp, for défendant. 

WHEEiiEK, J. This suit is brought for an alleged infringement of 
the third claim of patent No. 136,340, dated February 25, 1873, and 
granted to Samuel W. Shorey, assigner to Arza B. Keith, for an im- 
provement in machines for forrriing staple-seams in leather, and which is 
now owned by the orators. The principal défense is non-infringement. 
There were such machines prier to Shorey's invention. The wiré of 
■çrhich thé staples are formed is made tb pass across a bar, called an "to- 
vil," in width equal to the lenglh df the crown of the staple, until thé 
end projects b'eyond the anvil to dn extent equal to a prong of the staple; 
then the machine cuts the wirélat an equal distance from the other side 
of the anvil for the other prong; a bender-foot, with a projection on each 
side of the anvil, having a groove on the inside next to the anvil, then 
comes down and presses the ends of this pièce of wire over the edges of 
the anvil, forming the staple with its crown across the top of the anvil, 
and its prongs down the sides of the anvil, in the groves of the bender- 
foot; then a driving-bar follows the bénder-foot until it strikesthe crown 
of the staple, when the anvil iS withdrawn and the prongs of the staple 
are pressed through the sheets of leather beneath the bender-foot by the 
force of the driVing-bar on the crown. The wire used is too fine to be 
stiff enough to be ibrced through the material by pressure on the crown 
of the staple without support, and, until Shorey's invention, holes for 
the prongs of the staple were punched. Shorey made the end of the an- 
vil inclined, and had it withdrawn so that the driving-bar would strike 
the crown of the staple at the top of the incline, and the crown would 
foUow down, and be supported by, the, incline as it was driven home, so 
that the prongs would be pressed through the material to be stapled with- 
out having holes previously prepared for them. This claim is for this 
inclined and retreating anvil, in cômbinatiôn With the bender-foot and 
driver,, operating substantially as described. The patent describes a lever, 
moved by a cam, to so withdraw the anvil as to make the crown of the 
staple coincide with the incline in its descent, and a spring work^ing 
against the caiû to retum the anvil to its place for the next opération. 
In the defendant's machine the bender-foot forms the staple over an an- 
vil which is forced from beneath the croWn of the staple by the driver, 
leavîng. the crown of the staple on an incline that supports the crown as 
itis driven home, so that the prongs are forced through the material Oi'o- 
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erated upon withont having holes previousiy made for them. The in- 
cline is moved away by the action of the driver forcing the crown of the 
staple downit, against a spring, in a direction opposite to thatin which 
the anvil is moved, and is brought back to its place for the next opéra- 
tion by the action of the spring. The défendant uses his machine whoUy 
on paper for stapling together the sheets of books and pamphlets. 

One point made, in behalf of the défendant is that his machine isused 
in forming staple-seams in paper, and not in leather. The machine of 
the patent unités the leather by driving successive staples through the 
parts to be united, twisting together the prongs on the other side of the 
work, and fotming thereby a continuons seam. The machine of the de- 
fendant does the same with sheets of paper. Either machine will oper- 
ate upon either kind of material, in the same manner, as upon the other. 
The material is operated upon, and the kind of it has no effect upon the 
mode. The patent covers the exclusive right to the use of that part of 
the machine patented without restriction, and as much for new purposés 
as for old. Roberts v. Ryer, 91 U. S. 150. 

Another point is that grooves in the bender-foot are necessary to sup-- 
port the prongs of the staple, and prevent fhem from crippling while be* 
ing driven; that such grooves are not described in the patent, and are 
employed for that purpose in the defendant's machine, making a différ- 
ent machine from the patented one. Thèse grooves were, however, well 
known, and in use as parts of a bender-foot for this purpose at the fime 
of the patent. This claim is for the inclined and retreatiiig anvil, in 
combination with the bender-foot and driver, and not for the bender-foot 
or driver. Thèse grooves are no part of the anvil, and hâve no share in 
support! ng the crown of the staple while it is beihg driven. It was not 
necessary to describe them in describing the opération of the anvil, for 
the purposés of this claim, any more than it would be to describe any 
other parts of this intricate machine, and their opération. The new 
part was to be described; those parts which were old and well known 
would be understood without description. Loom Co. v. Higginè, 105 
U. S. 580. ''■■■,■ 

Another point is that the cam and lever for withdrawing the anvil are 
taken by the spécification into the combination of this claim,. and i tbat^ 
as the défendant does not make use of such a cam and lever, he does not 
use that combination. Many cases are referred to which show that a 
patent covers only what is described in the claims, and that, when a 
claim is for a combinatioi;i, whatever is made a part of the combinat', m, 
by the words of the claimitsélf, or by necésSaïy inference, is a material 
part in the construction of the patent. Bridge Go. v. Iron Co., 95 U. S. 
274; Fay v. (hrdemnn, 109 U. S. 408, 3 Slip. Ct. Rep. 236; White v. 
Dmbar, 119 U. S. 47, 7 Sup. Ct. Rep. 72; Hartshom v. Barrd Co., 
119 U. S. 664, 7 Sup. Ct. Rep. 421; Snaio v. RaUway Go., 121 UJ S'. 
617, 7 Sup. Ct. Rep. 1343. There can be no question about this. The 
only question on this part of this case is whether it comes witbin the 
principles of those and other similar cases. , The, anvil, as a former of 
the staple, and retreating after it;is formed, outof itheway, was not J(iew. 
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The ihclined part, as a supporter of the Crown ofthe staple, and retreat- 
ing to give way to the crowû as it is forced downward by the driver, waa 
new. The cara and lever are netïessary to draw the fonning part of the 
anvil bacfcward until the crOwn of the staple is brought to the top of the 
incline; then the downward motion of the driver on the crown will force 
the inclined portion back while it is giving support. The cam and lever 
are not brought into the dombination of this claim by its terras, neither 
are they necessary to the opération of the inclined and retreating part 
of the anvil;; therefore they are not brought in by any necessary impli^ 
cation. This claim appears to be vglid to cover;this inclined and re- 
treating anvil, operatirïg to support the crown of the staple in the man- 
ner described, while the prongs are being supported by the bender-foot, 
and the staple is being driven home by the driver. While thèse parts 
work together inithis rnanner they are the combinalion of this claim; 
and ail the other parts of the machine that make, thèse parts operate in 
this wayto produce the resuit required are, for that purpose, équivalents 
of the parts of any other machinet however différent they may be in 
themselves, which also make thèse parts operate in the same way to pro- 
duce the samé resuit. Cl<mgh Vi Barker, 106 U. S. 166, 1 Sup. Ct. Éep. 
188, 198. 

In the defendant's machine, what is called in this patent the "anvil," 
is divided, and the part over which the staple is formed is, in one pièce, 
and the: inclined part, which supports, the crown of the staple while be- 
ing driven, is in another.. But the inclined and retfeating portion opér- 
âtes to support the crown of thei staple while the prongs are supported 
by the bender^fôot and the, staple is being driven home by the driver, 
precisely as thèse parts work in the oombination of this daim. The 
forms are soinewhat différent, but thie opération and resuit are the same. 
In this mariner tbe défendant appears to make use of Shorey's invention 
as it was patehted by this claim- - -Môsw v- Graham, 23 Wall. 261; 
Ives V. Hammam 92 U. S< 426; VdveCo. v. Valve Co., 113 U.. S. 157, 5 
Sup. et. Rfep..613. . , :i 

Let there be a decree that the third claim of the patent is valid; that 
the défendant inifringes thut claim; and for an iujunction and an account, 
with oosts. 



/EuAcs. v.'^Tm et àl. 

(Ç^-flwt* :C|<>Mr«, JT.D. JKtwoM. February 27, 1888.) 

1. Patents for. Inventions— ^ÎJhbbatbniiig Purghaspbs with Suits fob In- 

.'PaiNGBMBNT-pÏNJUNCTIÔN. ' ' , '' • : ■ ^^ . 

A court'of èquity hafl' juHédlctiôia to restrain. an attempted ititipaidation 'by 

. one issning oirculars tbreatening to brîng suits for infringements against per- 

sonsdealing in a competitor's patented article, the bill charging, and thé 

prbofs BboWing, that thé charges ofiriftingement were not made in good faith, 

' but With inalioiousinteutto injure complaiuàat's business. 
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2. Same-^Evidbncb— Validitt of Patent— CoLiiATERAL Attack. 

In a suit to restrain oae from issuing circulars thiieatening to bring suits for 
infringements against ail customers dealing in s competitor'g patented arti- 
cle, acourt of equity will notpvaBS upon the vali(Jity of the patent, but it may 
consider the state of the art in connection with the defendant's conduct, to 
ascertain his good faith in issuing the circulais.' 

In Equity. On bill for injunction. 
Maithews & Dicker, for complainant. 
Banning & Banning, for défendants. 

Blodgett, J. This is a bill in equity, in which the complainant 
seeks to restrain the défendant Kane from sending circulars injurious to 
the complainant's trâde and business. Both complainant and défendants 
are manufacturers of what are known as "noiseless" or "muffled" slates 
for use of school children. The complainant is the owner of a patent 
issued to one Ebenezer Butler, February 15, 1870, in which the slate 
was muffled, or rendered noiseless, as it is said, by making aslot throùgh 
the frame near the outer edge, into which wàs spirally wound a ^iieoe pf 
listing, doth, or otber fiferous material, which would deaden or' bi;eak 
the Sound of the slate wben it came in contact with the desk or any ôihier 
hard substance; the listing operating to muffle the faces and i the edges 
of the frame. Complainant is àlso the assignée of letters patent granted 
April 3, 1877, to îSraricis W. Mallett, for a noiseless or muffled slate; 
the muffling being obtained by encifcling the outer edge of the frame 
pf the slate.with a gtrip of wood a little larger than the thiçkness of the 
frame, whioh strip of wood was covered with cloth, or other soft piate- 
rial, so as to muffle both the edges and the faces of the slate frame. The 
bill also allèges that the défendants are manufacturers of noiseless or 
mufiBied school slates,. — haying their place of business in the city of Chi- 
cago,— under à patent, as they claim, granted Màtéh 28, 1877 , to Harry 
,C. Goodrich, which was reissùed Septembér 26, 1882, with an addi- 
tional claim. It also appears that this class pf gopds is sold extensively 
by both thèse manufacturers to jobbers, who supply the retail dealers, 
from whom the slates are purchased forschool use; and that the compé- 
tition between thèse manufacturera is active and vigorous; that both are 
seèking to control as much of the trade as possible, or ail of , ît, if they 
can do so; and that since August 1, 1883, up to the filing of this bill,, 
which was in March, 1884, the défendants hâve sept out to the tradé,— - 
thatis, to the jobbers and persons engaged in this class of slates,-r-cir- 
culars threatening ail who should buy from the complainant, or deal in 
his slates, with law-suîts, upon the ground thàt the complainant's slate 
is an infringement of the Goodrich patent as reissue^. I do npt intend 
to quote ail thèse circulars, but extracts from a few will illustr^te the 
character of ;the attacks which the défendants hâve njade upon the com- 
plainant's business. In a çirqujar issued Septeniber 26, 1882, and, sent 
gonerally to the trade, oecura the folio wing language: ! : ,, 

"What DO" We PtiôPOsE To Do WITH iNïTiiNCJEîis? Nothîng fpr the 
présent, so far as proseciiting Emaclc is concerned, and for reà8oil3;that the 
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trade well understand. We could stop him, of course, but he would open out 
the néxt day in another loft or basement, and under another name, and put 
us totheexpense of anoth»r suit, and soon indeflnitely. When we commence 
suitwe wànt to be sure o/ damages, 'îhe language of the original patent 
was sbméWhat ambiguous, and hencé there was some excuse for those who 
sold it, believing that it was not an'infringement. There can be no mistake 
nota. The language of the claims could not be made plainer. Any dealer 
who now sells the Emack slate knows that he is selling an infringement of 
our patent, and we shall protect ourselves and our friends by holding ail who 
are responsible for royalty and damages. " 

'"^o OuB Fkibnds: We will say that very few jobbers hâve handled the 
Emack slate. Failing to sell to the jobbing trade, he went to the leading re- 
taiiers; and sold;thèin ail hé coùld. They, of -course, had heaid nothing of 
our claimst as to infringement, as we sell only to jobbers. We now 'kno-w 
every man in the country who handles thèse slates, and shall notify them ail 
promptly of thé reissue of the patent. Then, if they continue to sell, we 
shall be forced'to adopt légal measiires." 

In another circular oceurs the follcwing language: 

"Slatd Patents. We ad vise any who are tempted to buy the Emack slate 
to ' gp slow.' Don't accept the statement that, because he uses a ' bar,' arid 
we do not, that hîs slate is not an infringement. We hâve a straight, square, 
'no non Sensé' patent on a' co^-di'wîMj^ér. He usésaoord muffler, and henee 
he inffinges our patent. If you doubt it, ask any patent lawyer, and also 
ask regarding the truthfulness of his statement, iri a late circular, that, if he 
is infringing, 'the law compels us to close his factory.' Better pay something 
to keep out of trouble thaOi to pay to get out, and fai], besides. Of course, we 
know of every shipment he makes, and the quantity. Shipping to his own 
address sliows, of course, that hé and those who may buy them are afraid of 
the conséquences, but it -^vill do no goôd; we shall know who sells them, and 
royalty will bédétlianded in good time, by the proper parties, of the proper 
parties, and in a légal way. " 

In a still later circular coeurs the folio wing paragraph: 

"We hâve, jointly with the patentée, placed the matter in the hahds of 
attorneys bf tliîs'cityand New York, who hâve for m any years had an exten- 
sive and véry successf ul practice in law, and especially in prosecuting infringe- 
ment cases. We instruct them to give the entire trade fair warning, and 
make very favorable terms with any who hâve been deceived, and propose to 
stop selling the so-called * E.ï. Slate;' but parties who want a lawsuit can 
haveit. And hère again we annoupce our purpose not to site Emack, and 
h^re agaiiji vye state that every man in the trade knows why. No one of you 
vsrould dp it, àhd if iri our place you wbuld do just as we are doing. We ex- 
■péct tP cbmfliénce some suits i n Augustand September, selecting parties whose 
salés we thihk havéamounted to enough so that the royalty and damages wiL 
■pay at least a part of our expenses. If others want their suits later this year, 
or next seasOn, ail they hâve todqis to sell infringing slates until their sales 
aggregate asufficient sum to justify us, and we willtry to accommodatethem." 

And in a still later circular, addressed to the jobbing trade, défend 
ants wroté: - 

"And li.ow once more we ssij we shall not sue Emdck. If this be libel, we 
take the conséquences; but we dd ei»pelBÉ sixià fully intend to briug suits 
against those who sell infringing slates. ■" * * '•'he longer we wait, the 
more royalty and damage» we will coUect ii-om those wuo continue to sell in- 
fringing slates," 
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Many more extrada might be made from thèse circulars, which ap- 
pear in the proof, but this is enough to show the spirit in which the de- 
fendant attempted to intimidate the complainant's customers from deal- 
ing with him, or dealing in the slates rpanufactured hy him; and the 
proof shows abundantly that much business has been diverted from the 
complainant by thèse threats and circulars; that the complainant's busi- 
ness has been seriously injured, and his profits very much abridged by 
the course pursued in sending out thèse circulars. The proof in this 
case also satisfies me that thèse threats made by défendants were not 
made in good faith. The proof shows that défendants brought three 
suits against Emack's customers, for alleged infringement of the Good- 
rich patent by selUng the Emack slates; that Emack assumed the dé- 
fense in thèse cases, and, after the proofs were taken, and the suits ripe 
for hearing, the défendants voluntarily dismissed them, — the dismissals 
being: entered under such circumstances as to fully show that the défend- 
ants knew that they could not sustain the suits upon their merits; that 
said suits were brought in a mère spirit of bravado or intimidation, and 
not with a bona fide intent to submit the question of infringement to a 
judicial décision. 

The défense interposed is — Jî%-st, that thèse circulars were mère friendly 
notices to the trade of the claims made by défendants as to what was 
covered by the Goodrich patent; second, that a court of equity has no ju- 
risdiction to entertain a bill of this character, and restrain a party from 
issuing circulars, even if they are injurious to the trade of another. 

In support of this latter point défendants rely upon the opinion of Mr. 
Jtistiçe Beadley, in Kidd v. Horry, 28 Fed. Rep. 773, and Whed Co.y. 
Bemis, 2^ Fed. Rep. 95, decided by Judges Colt apd Caepenter in the 
district court of Massachusetts. Kidd v. Horry was an application for 
an injunction restraining the défendant from publishing certain circular 
letters alleged to be injurious to the patent-rights and business of the com- 
plainant, and from making and uttering libelous and slanderous state- 
ments, written or oral, of, or concerning the business of, complainant, 
or concerning the validity of their letters patent, or of their title thereto, 
pending the trial and adjudication of a suit which had been brought to 
restrain the infringement of said patents; and Mr. Justice Bpad^ey in 
deciding the case said: 

"The application seems to bealtogether a novel one, and is urged princi- 
pally npon a Une of récent English authorities, such as Dixon v. Holden,!.. B. 7 
Eq. 488; Food Co. v. Massam, 14 Ch. Div. 763; Thomas v. Williams, là.. ^M:-, 
and Loag v.Sean, 26 Ch. Div. 306. An examinatlon of thèse and other cases 
xelied onconvinces us that they dépend on certain acts of the parliament of 
Great jBritain, and not on the gênerai principles of equity jurisprudence. 

• * * But neither the statute law of this country, nor any well-consid- 
ered judgment of a court, has iritroduced this new branch of equity into oui 
jurisprudence. There may be a case or two looking that way, but none that 
we deem of sufflcient authority tO justify us in aasuming the juriisdiction. 

* * *' We dû not think that the existence of malice in publishing a libel, 
or uttering slanderous words, can make any différence in the juriadiotion of 
the court. Malice is charged in almost every case of libel; and no cases or 

V. S4F.no. 1 — 4 
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autboïity can be found, We thitok, independent bf statut©, înwhich the power 
to Issue an injunction torestiain a litoBlorslanderous words bas ;©yer been 
maintaiaed, wbether malice) -wast^bargied ornpt." 

'Thë principle of this case, éoncisely stated, is that a court of equity 
has'no jurisdiction to restrain thé publication of a libel or slander. But 
it seenis to me the case now under considération is fairly différent and 
distinguîshable from the cas® ïelied upon by the défendants in what 
seems to me a material and vital feature. In Kidd v. Hotry the owner 
of a patent sought the interférence of a court of equity to restrain the 
défendants from publishing and putting in circulation stâtements chal- 
lenging thé validity of hia pàtêAt, and of his title therèto, on the ground 
that sucb publications were libeldils attacks upon his property. Hère 
the complaihaht seeks to restrain the défendants from' tnaking tbreata 
intended to iîitimidate the complaînant's customérs ùnder the pretext 
that cûmplainant's goods infringé â patent owned ot controUed by de- 
fendants, and threats that if such çustomers deal in complainant's goods 
they will sûbjéct themselves to suit for such infringeméni; the bill charg- 
ing, and thé proof showing, that -thé^è charges of infririgement are not 
made in good faith, but with a malicious intent to injure and destroy 
the complaînant's busitiess. Whilé it may be that the d'orner of a patent 
cannot invdké thé aid of a court of equity to prevent anothér personfrom 
publishing stâtements denying the validity ofsuch patent by circulars 
to thé tradéj or otherwisé, yet, ifthe owner of a patentj instead of resort- 
ing to thé courts to bbtain redïess for ialleged infringements ôf his patent, 
threatens ail 'who déal in the gppds bf a competitor witfc' suits for ihfringe- 
•ment, thèréby ihtoidating such CUstomèrs frp'nï dealin^ with such cdnit- 
petitof, àiid destf-dying his conipétitor's: business, it wbuld séeni to niàke 
a widely dîSereht dase from Jtïdd V. Horry, and tliat such aéts bf intin^- 
idation shpùld ftill Within the préventive reachof à coilri of equity. It 
raay nbt be libeibUs for thé owner of a patent to chargé thàt an article 
mftde by anothér Manufacturer infrihges his patent;' "àhd notice of an 
alleged infrîtagètoènt mayj ii gîVen in good faith, be à dorisiderate and 
kind act on thé part of the owner of the patent; but thé gravamen of this 
case is the ' àttémpted iûtiniidiatifeiiby défendants of çBmplàinànt's çus- 
tomers by thréatèning them with Eiuits \vhich defehdarliM did'not intend 
to prosecute; and this feature was not involved ia Kidd V. Horry. I can- 
not believe thaj; a man is remediless against persistent and continued 
attaicksupbnhi?, business, anà, property rights in hi? business, such as 
hâve been perpétra ted by thèse défendants against, thecomplainant, as 
shown bythe proofs in this case. <: It shocks my sensé' of justice to say 
that a court of iequity cannot restrain systematic and rrtéthbdical outrages 
like this, by oiiè'liian upon anOtber's property rights: 'if a court of equity 
cannot ré^ti'àiiti àri attaCk liké this ûpon a nian's b'jisjnèss, then the party 
is certa,irijy rejheaîless, pec^usean p,otion at law in noopt caseis would do 
nogood, ^nd;ruîn. would be accompljshed before an adjudication wouid. 
be : reached. ÏVue, it may be saidthat the injured party hàs a remedy 
at lawt but ithat might imply a multipMcity of suits which equity oftén 
interposéis to réliéve from; butthestill morë cogent reason , seems tb lie 
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that a court of equitj' can, by its writ of injunction, rçstrain a wrong- 
doer, and thusprevent injuries which couïd. not be fuUy redressed by a 
verdict and judgment for damages at law. Redress for a mère personal 
slander or libel may perhaps properly be left to tbe courts of law, because 
no falsehood, however gross and malicious, can whoUy destroy a man's 
réputation with those who know him; but statements and charges in- 
tended to frighten away a man's customers, and intimidate them frora 
dealing with him, may whoUy break up and ruin him financially, with 
no tidequate remedy if a court of equity cannot aËFord protection by its 
restraining writ. 

The effect of the circularsi sent eut by the défendant Kane certainly 
must Jbave been to intimidate dealers from buying of the complainant, 
or dealing in slates of his .manufacture, because of the alleged infringe- 
ment of the Goodrich patent. No business man wants to incur the 
dangers qf a lawsuit for the profits which he may make as a jobber in 
handling goods charged to be an infringement of another man's patent. 
The inclination of most business men is to avoid litigation, and to forego 
even certain profits, if threatened with a lawsuit which would be embar- 
rassing and vexations, and might mulet them in damages far béyond 
their profits; and hence such persons, although having fuU faith in a 
man*s integrity, and in the merit of his goods, would naturallyamd 
dealing with him for fear of possibly becoming involved in the threatened 
litigation. The complainant, as I hâve already stated, was engaged in 
the manufacture of school slates under the Butler and Mallett patents; 
the Butler patent being much older than the Goodrich , and the Mallett 
patent being nearly conteinporaneous in issue with the Goodrich patent, 
under which the défendant was manufacturing. But the proof in this 
case shows a still oldèr' patent, granted to one Munger, in 1860, for a 
muffled or noiseless slate, which most clearly so far anticipâtes the patents 
of both complainant and défendants, as to limit them, respectively, to 
their spécifie dçvices. But I do not think the fact that complainant was 
the bwner pf thèse patents or operating under them, material to the ques- 
tions in this easCj The défendants daim that complainant's slates in- 
fringè the Goodrich reisSue patent, and threaten cprriiilainant's customers 
with sûits if they deal in complainaiit's slates. The state of the art to 
which the Goodrich patent pertains may be examined for the purpose 
of aiding the court in passing upon the question of défendants' good faith 
in making sucli threats, and the state of the Srt is only mat«rial, as it 
seems to me, fur this purpose. The court will not attempt, in a collatéral 
proceeding lik* AMs, to pass upon the validity of the Goodrich patent, 
but will con&ider, in the light of the proof as to the state of the art, and 
the proof as to defendant's conduct,whether the défendant made thèse 
threats against complainant's customers because hein good faith beliéved 
, that complainant's slates infringed his patent, and intended to prosecute 
fôi^ such infringement, or whether such threats were made solely to intimi- 
date and frighten' dùstoiiiersàway from complainant, and with no interi- 
•tiën of vindicâïiti'g the vaMdity of his patent by a suit or suits. Inytéad 
of going into the courts to test the validity of the Butler patent, or the right 



d2 FBDBBAL RKPOBTSB. 

of complainant to make the kind of slales he was puttîng ùpon the market^ 
the défendant, in a bullying and menacing style, asserts to thé trade by 
thèse circulars that complainant is infringing the Goodrich patent, and 
threâtens ail who deal in complainant's slates with lawsuits, and ail the 
périls and vexations which attend upon a patent suit. The average bus- 
iness man undoubtedly dreads, and avoids, if he can, a lawsuit of any 
kind, but a suit for infringement of a patent is so far outside of the com- 
mon man's expérience that he is terrorized by even a threat of such a 
suit. There seems to me certainly good grounds for doubting the validity 
of the Goodrich patent in the light of the state of the art at thé time he 
enteted the field; and that any lawyer wfeU versed in the law of patents 
would surely hesitate to advise that the complainant's slateis infringed 
the Goodrich patent, either before or àfter the reissue; and the conduct 
of the défendant in dismissing his suits for such alleged infringement 
withouttrîal, shows that he did hot believe that such infringement could 
be established, ; 

' I tonj théreforé, of opiniofa that the complainant has made a case en- 
titliûg hihi to the interposition of a court of equity to prevent the issue 
of circtilars, or other written or oral assertions, that the slates made by 
the complainant are an infringement upon the deféndaht's patent] and 
a decrëe may accordingly be entered as prayed in the biU. 



The Sea Lark.' 

HuDQiNS d al. V. The Sea Lark. 

iS&iriet Court, E, B. Virginia, January 14, 1888.) 

ADMiBALTT—DœcpEE— Subséquent Claim. , 

When the time fixed by the rules of court for making défense has elapsed. 
and the libél has been taken for cnnfes8ed,'bnt the formai deûree of condem- 
nAtion and sale has not been entered, on acconnt of tbe absence of the judge, 
any maritime cliimant who cornes in by pétition subséquent thereto,, does so 
suoject to the libel, and cannot bepaidtillthelibelantispaidinfull, àlthough 
his claim tVBB'originally prior to the libel in dignity. " .' 

In Admiralty. 

Libel by Hndgins and Hurst for the cost of sails furnished the sloop 
Sea Lark.; JThe question at issue is whetherthe claim oflibelaotsishouM 
bave priority over the claim of one Mitchell, a seama»;, for wages accru- 
ing prior ,1jo lie claims of libelants. ; : . 

JF]^i<eAît»"st t& fl«â'/te8, for libelants. ; :i 

tF. .4. (Steani, for the seaman. 

Hughes, J. The libelants, having a claim of $63 for sails furnished 
the Sea Lark in January, 1887, filed a libel and issued process pf arrei^t 
on the twenty-sçicond of December, last. The libel was dulyserved, and 

' Reportedby ïtobert M. Hughes, Esq., of the Norfolk bar. 
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a sale of the vessel has been ordered. By admiralty rule 156 of this 
court, it is provided that under the requirements of gênerai raie 29 in 
admiralty, prescribed by the suprême court of the United States, the 
answer of the claimant or of any respondent in a libel suit must be filed 
with the clerk at the return-day of the process, or within ten days there- 
after. And rule 154 of this court provides that "in every libel in rem 
process of monition shall be made returnable on Tuesday of the week 
next after the filing of the libel." In the présent case, process issued on the 
twenty-second of December, was duly served, and was returned on Tues- 
day, the twenty-seventh of the same month. AU claims against the sloop, 
whether by answer, pétition, or otherwise, should hâve been filed on the 
27th, or within the next 10 days foUowing, up to and including Janu- 
uary the 6th. In point of fact, no answer or pétition was filed, andthe 
case matured as to the libelant; and if the judge of the court had been 
in Norfolk, a decree could hâve been taken as of right by the libelant. 
The judge, however, was absent on the sixth January, holding court at 
Alexandria; and the case which had matured stood .over, under rule '32 
of this court, until he should be in Norfolk. On the seventh January, 
one Mitchell, who had been an employé as cook on the Sea Lark, but 
had left her in August last, filed a pétition in this cause, claiming wages 
for six months antécédent to his leaving the sloop, at $20 per month. 
As the eloop will not sell for e;jough money to pay both claims, the ques- 
tion at this stage of the . cause, before sale, is raised and argued by 
counsel, whether the claini ot this Mitchell, who was once a seanian on 
the sloop, will bave priority over the claim of the libelants, who sup- 
plied her with sails. To say ribthing of the greater or less staleness of 
Mitchell's claim, I think the claim of the libelant against this sloop bei- 
■came vested as against those of ail other creditors of the vessel on the 
fiixth of January, when he became entitled to a decree. Before libels 
are filed., the daims against ships for maritime services of seamen or 
other classes of creditors are not of the nature of liens at common law. 
Thèse creditors merely possess the privilège of proceeding against the 
vessel herself as Ja debtor, and of arresting and holding her for their 
olaims. After the issuing of process, arrest of the vessel, and time given 
for claimants and other creditors to corne forward and file their Claims, 
Bnd the libel suit thereby matures for hearing, then, and not before, do 
the rights of the libelant in the vessel become vested and operate as a 
lien for such amount as may be decreed by the court. If the claimant 
does not answer, and other creditors do not prefer their claims within the 
period of 10 days allowed by the court for that purpose, then the case 
matures in favor of the libelant as against ail the world; and those hav- 
ing claims against the vessel who corne in afterwards, conie in, in every 
■case, subject to the claim of the libelant. Their pétitions filed subse- 
«[uently to the maturing of the libel do not afiect the lien of the libelant 
for the amount decreed. The rules of priority as between maritime 
■claims, though binding as between other claimants, do not affect him. 
He is protected by his niatured libel, and by the rule much respected 
in admiralty courts, vigvb/niihus non dormientibus jura subveiiiunt. 



B4 FEDEBAL BEFOBTEB. 

,- Whipplb V. Misâissippi «fc Yazoo Packet Co. 
lIHstriet Court, S. D. Mùsiga^ppi, Wi D. Januaiy Term, 1888.) 

1. ShIFTÛÎG-h-CHABTBB-PAETT— SBÀTf OBTHrNESS— CONTIHUINa GUABANTT. 

Libelant, the owner of a river steamer at Louisville, Kentucky, contracted 
with respondents that the master of the steamer shoiild take her to Vicksburg, 
Mississippi, and emploj hei* in respondents' service upon the Yazoo river for 
flve.months, gaarantying that the. vessel should havo thé necessary under- 
writers' certlflcate as to her seaworttiiness... She was inspected at Louisville, 
and à cettificate obtained from the sbcretary of the underwriters, biit, ilpon a 
subséQttent iûspectiori, during hef service, the certiflcate was withdrawn. 
The mister charged.thQ uuaerwd tors with fraud, threatened suit agaiust 
them, settled up with respondents, took possession of the vessel, and respond- 
ehts decïarëd the contract at an end. Méld that, under ail the circumstances, 
the guarânty must be construed as a coatinuiug oue, not limited to the time 
the vessel went into respondent's employment. 

2. KbLEASB AND DlSGHARGB— !ÇfFECT. 

Bespondents, in a suit for damages f orbreach of charter-party, flled a cross - 
libel fordàinages for false représentations.' It appeared that betore the com^ 
imencdmeht of the suit the master of the vessel had«ettled wiith respondents. 
giving tbem a receipt and acquittan.ee for moneya due ;frQm them, and bad 
takeh possession of the vessel. Uelà, that the settlement wàs conclusive, and 
the crosS'libel shoùld be dismissed.'- 
In Adiniraity. Libel and cross-libel for damages, 
ice <fc Afc^ee; fôr libelant. Mto, iSiriifAAflïrsA, for respondents. 

HiLL, J. Tl^ia case is submitted uppn libel, answer, and cross-libel, 
answer, and proofs. The libel, in substance, charges that. the libelant 
was the owner , iqf the steamer, Bd , !Çpster, and that ,on the 9th day of 
September, 1887;, ahe, by J. W. Wbipple, the njaster of said steamer, 
entered into ft contract in writing.-vritb the defçndapt company, in:the 
nature of a. charter-party, by the terras of which said J, W. Whipple 
agreed, as master ,of said steamer, to take her to Vicksburg, Mississi,ppi, 
and employ her, ii) the service of the défendant cqipipany for a period of 
five monthsj apd, for the service, of said master and said vessel the de- 
fendant coJï;»pan,y was tq pay the sum of $225 at thp end of each pionth, 
and would also pay the expense of .jransporting said vessel from Louise 
ville, Kentucky, to Vicksburg, Mississippi. That in fulfiUment of said 
written contract,— -a charter-party,— rsaid master did transport said vessel 
to Vicksburg, -yvhere she was put into the Yazoo rjlver trade, andso re- 
Baained until ;the 26th day of Octpber, 1887, when; the défendant Com- 
pany declined to use her any longer under said charter-party, and de- 
clared said ebarter-party at an end, although libelant had, ou iier part, 
pCrformed ail the obligations on her p^rt under said contract. That the 
master, açting for libelant, protested againat ;the breaxjh of said contract, 
i;ipon the part, of,, said défendant companyj-who absolutely refused to 
comply with tbeir part pf said contract, alleging that libelant had for-, 
feited the sa^iq , by peason of analleged breach thereof by libelant of.a 
guaraiity in Sftid charter-party touching the boat's underwriters' papers. 
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Tjibelant allèges that she did hâve said boat inspected, and obtained a 
«ertificate of her seaworthiness, and obtained from the secretary 6f the 
underwriters a certificate in proper form; that said certificate remained 
suspended in the cabin of said boat until taken down by one of the re- 
spondents, and returned to the underwriters, who had unjustly and 
wantonly,without the act, procurement, or fault of libelant or sai^ mas- 
ter, or withont any just or sufficient cause whatever, revoked the said 
«ertificate; that said steamer was inspected by the United States inspect- 
ors of hulls and boilers at Louisville, and received their certificate and 
license for the ensuing year, which said steamer still carries; that by 
reason of the facts stated she bas folfilled and performed her guarantyas 
aforesaid. The libelant, by her libel, claims a decree for the balance of 
charter-party money agreed to be paid, also for money alleged to bave 
been paid out by the master for services by the crew, and for other éx- 
penses of the steamer. The answer of the respondente, which îs made 
a cross-libel, admits the contract, or charter-party, as alleged; but, in 
substance, sets up as a défense to the prayer of libelant that, upoii an in- 
spection miadé by à duly-authorized inspector ôf the underwritei-s, said 
boat was dëclared unseawôrthy, a,nd said underwriters' certifictîte' Was 
' withdrawn without any act on their part, and by mieans of which sàid 
boat could no longer be ùSed by them for the purpbse for which she was 
chartered, as no Insurance could be had on the freight transported upon 
her, and by meàns of which said guaranty was brôken and forfeited, and 
respondents Were releasëd from said contract. Résponderits, by théir 
answer, further aver that after said certificate of said underwriters Was 
withdrawn, à' final settlement was made betweçri sajd masteif, açtingfor 
libelant, and respondents, by "which ail matters ansing uader said con- 
tract were adjusted and settled, and full payment wàS made to said mas- 
ter, and for whîch he executed a receipt, signed by said J. W. Whipple, 
as master of said steamer. Défendants further set up, by way of dé- 
fense, and as a cross-libel, that as an inducement to respondente to make 
said contract, said J. W. Whipple, acting for libelant, falsely represented 
to respondents that he had then recently had repairs put upon said 
steamer, costihg $1 ,800; that she only drew light draught, 16 inches, ând 
had on her a first-class steam câpstan; that said steamer was chartered 
by them for the purpose of being employed in the Yazoo river trade in 
low water, which was well known to said master, that libelant had not 
expended anything like the sum of $1 ,800 in the repair of said steamer; 
that her light draught was 20i inches instead of 16 , as stated by said mas- 
-ter, and that said capstan was not first class, but was of inferior quality 
and unfit for the purposes intended; that by reason of said false and 
fraîtiduleht Représentations said steamer was whoUy worthlesst'o respond- 
ents, and that by reason of the amount they expended in payment of 
' j>art of thè charter contract for payment of the crèW, and othër expenses 
of said steamer, they hâve sufiTered damages to the amount of $1,000.75, 
for which siim they daiin a decree againlst said steamer, With a lien 
upon her, her tackle, furniture, etc. Thé answer to the cfoss-libel de- 
' nies the breacn df the Warraiity as alleged, dénies that there was à final 
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settlement of the matters arising out of the contract aa alleged, also dé- 
nies the fraudulent statements as chargea, but admits that the master 
did state that her light draught was 16 inches, and that he did state 
that her capstan was first-class, and avers that said statements were true. 

Quite a number of witnesses hâve testified as to the statements made 
by J. W. Whipple, and as to the draught of the beat, and as to the capstan, 
but, as there are two other points which must be décisive of the rights 
and liabilities of the respective parties, need not be considered. The first 
is as to the construction which.ought to be put upon the contract of guar- 
anty, WhUe there may.be some unçertaintj'^ as to the intention of tlie 
parties arising upon the face of the contract, when the relation of the 
parties and the action which they took in relation to it is considered, I 
do not find much.difBculty in arriving atthat intention and understand- 
ing, and whatthât was mustgoyèrnin the construction of this as well as ail 
other written.contracts and agreements. 

Secondly. It is contended upon the part of libelant that the guaranty was 
only to extend to the time the vessel went into the employmentofthe re- 
spondents, and upon the part of ïespondents that it was to continue un- 
til the end of the employm^nt. By the terms of the contract Capt. 
Whipple, the son of the libelant and the master ofthe boat, was to con- 
tinue in cornmand of herj the service was to be a joint one of Capt. 
Whipple and the boat. The cojitract upon the part of Mrs. Whipple, the 
owner, was that she guarantied|that the boat should hâve the necessary 
u^derwriters' certificate or papers to enable the respondents to obtain In- 
surance ùpon the freight transported. When the inspector declared her 
unseaworthy, and crossed her, as it is called, and withdrew the certîfi- 
cate> Capt. Whipple, who made the contract, and knew its meaning, 
charged that the action of the underwriters' and the inspector was a gross 
fraud upon the rights of libelant; that he would sue them for damages; 
and that he would hâve the vessel reinstated. Had it not been the un- 
derstanding that the guaranty was to continue, t^his claim for damages 
would hâve BiCcrued to respondents instead of to libelant. Then, upon 
the withdrawal of the certificate and underwriters' papers, he settled up 
with respondents and gave a receipt and acquittance up to that date, and 
took possession of the boat, as I ttnderstand it from ail the évidence, for 
the owner, a^d not for the respondents, who then declared that they 
could not use her for the want of the papers, which had been withdrawn, 
and declared the contract at an end. From ail thèse circumstances I am 
satisfied that the understanding of the parties was that this guaranty 
should continue to the end of the service, and that by the withdrawal 
; of thé underwriter§' papers, the guaranty was broken and forfeited, and 
the respondents released from it, ^a no immédiate steps were takep'by 
libelant to hâve the proper underwriters'' papers restored. 

I am, satisfied, from ail the proof, that the settlement ïnade betwëen 
Capt. Whipple and the i^spondents must be held as final and condu- 
si,ve, a,s,t!3 ail the daims set up in the cross-libel, and estops the re- 
spondents from the rdief prayed for in the cross-libel. 

The resuit is that both the libel and cross-libel must be dismissed, 
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and that libelant will be decreed to pay the costs, except the costs of 
summoning and the attendance of the witn^ses, the testimony, except 
that of the parties themselves, being upon an immaterial issue. 



The Directok. 

Balfotje et al. v. The Directob. 

iDisiriet Court, D. Orégon. February 18, 1888.) 

1. Shtpping — Chabtbk-Pabtt— Seaworthiness. 

There is an implied warranty of aeaworthiness or fltness for the contem- 
plated voyage in every charter-party or contract of affreightment on the part 
of the ship-owner, and this is a condition précèdent to performance by the 
Bhipper.i 

2. Same. 

The libelants chartered the Director to carnr, a cargo of wheat from Port- 
land to Europe, and, when she was loaded, shé commenced, from inhérent 
weakness, to leak, so that her cargo had to be discharged. Seld, that the 
vessel not being seaworthy at the date of the charter and the delivery of the 
cargo, there was a f allure on the part of the ship-owner to perform the con- 
dition précèdent of the contract, and the shipper was absolved therefrom, 
and was entitled to reeover possession of his Vrheat, and sucb damages as he 
may hâve sustained bv reason of such failure. 
8. Maritime Liens— Sale of Vessel — Ordkr dp Payment, 

Assuming that the proceeds of the sale of the vessel are not suiBcient to 
satisfy the demand of the libelants and those of the intervenors, the steve- 
dore who unloaded the cargo, having a lien on both Cargo and vessel for hia 
services, is entitled to be flrst paid; the claim for towage up the river to P.ort- 
land, and the claim of the libelants for damages for breach of the contract, 
are tô be paid pw rata, the costs incurred by the libelants in arresting and 
keeping the vessel to be firgt paid in full; the parpenter who recalked and 
coçperèd the vessel after the cargo was removed from her, his labor and ma- 
terial being of no beneflt to the prior lienors, must bé paid last. 

4 Admiralty—Replevin— Costs. 

In a suit in admiralty for the possession of personal property, where the 
same is taken on process issued on the application of the libelants, the same 
should be delivered to them; and, therefore, if they procure the arrest of the 
property and leave it in the oustody of the marshal, they cannot reeover the 
cost and expense of such custody, either as damages or costs. 
(SyUabus by the Court.) 

'ITnder the usual oovenants of a charter-party, that the vessel is "tight, stanch, and 
strong," the ovimers are answerahle for latent as well as visible defects whereby the 
cargo is damaged. Hubert v. Recknagel, 13 Fed. Rep. 912 ; The Rover, 33 Fed. Rep. 515. 

The tenus "tight, stanch, strong, and every way flttea for the voyage, " include an 
implied warranty ci the seaworthmess of the vessel at the time she sails for the par- 
tioular voyage^nd in respect to the cargo laden on board. Siimner v. Caswell, 30 Fed. 
Eep. 249 ; The Vesta, 6 Fed. Rep. 532. 

The law places on the cwner of the vessel the obligations of a warranter. The char- 
ter-party declaring that the vessel was in good order and condition, the presumption is 
in f avor of seaworthiness. McCann v. Conery, 11 Fed. Rep. Î47 ; Pyman v. Von Singen, 

5 Fed. Rep. 802. 

The stoppage of a steamer for five hours at a port not ont of her course, for the pur- 
pose of taJang in a small additional quantity of coal, is hot a violation of a provision of 
the charter-party representing that the steamer was in every way fitted for the voyage. 
Von Hngeu v. Davidson, 1 Fedt Rep. 178. 
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O. E. S. Wobd and John W. WluMey, for libelants. 

i^edmcfc iî. (Sfrongf, for claimanta. 

Robert L. McKee, for iutervenors. 

Deady, J. This suit was brought by the libelants, Alexander Bal- 
four, Stephen Williamson, Robert Balfour, Alexander Guthrie, and Rob- 
ert B, Foreman, doing busine^in this port as Balfour, Guthrie & Go., 
against the British bark Director, her master, William D. Bogart, and 
16,868 bags of wheat. ; ,. |> 

The libel prayed for process against said bark, wheat, and inaster, to 
the end that the.first mightbe eold tp pay the damages of the libelants; 
that the second "might be ddivered to the libelants," free of ail charges 
and liens; that the master may be restrained from interfering with the 
*heat durïng the pendency of the suit; and that heand ail others claim- 
ing any intéifest in said vessel or wheat may be cited to appear and an- 
swer the libel. 

On reading and filing the libel an order was made thereon, allowiog 
process to issu^, fts prayed for iû the libel, on thé filing of a stipulation 
by the libelants, in the sumof; $$0,000, as security to the adverse par- 
ties for costs and damages thereby incurred, on which the vessel and 
wheat weré subséquently arrestôd, and ail parties in interest cited to ap- 
pear. Thereupon the master filed a daim of ownership of said vessel 
on behalf of William W. TarnbuU and others, and, on the same day, 
said parties and the mastèç appeared in thç suit, by counsel, and claimed 
the possession of the wheat, 

The libel allèges that on October 3, 1886, the master of ithe Director 
chartexed her to' the libelarits to carry a cargo of wheat from this port to 
Europe, at 42s,. 6d. a. ton, stating therein that the vessel was "tight, 
ëtanch, stîông, and in évery way fitted for such voyage;" that theives- 
sel was làden by the libelants, and, as soon as the ca:rgo was on bpard, 
she commenced to leak so badly she could not proceed on her voyage» 
and the cargo was discharged. 

['.. On exceptionB tb the libel fo^ thisjoinder of causes of action, it was 
hdd — ■ 

"(1) In a suit by a shipper for thé non-performance of a contract of affreight- 
ment, the facts which establish the liability of the master, also give the libel^ 
ant a lien on the vessel for the a.mount of his claiin, and, therefore, it ia 
properand iexpediéiit that the proceeding against the owner or master and the 
vessel should be joined in one libèl;" and " (2) when the possession of Per- 
sonal prnpérty bas béen cbanged by means involving the breach of a maritime 
C0htract cohcernjng the same, or such possession is wrongfuUy withheld con- 
tràry theretb, thé owner or othet pèràdn entitled, virider the circumstances.to 
the possession thereof, may maintain a suit in admiralty to obtain the same." 
The Director, 11 Sawjf. 493, 36 I^ed. Rep. 708. 

Au anoended libel was subséquently ôled, in which a sale of the wheat, 
on October 6, 1885, is alleged to hâve been made to Arthur Bald of 
LiverpûOl, at 36s. 9d. per 600 pouhds, induding freight and insurance, 
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to be shipped from thîs port during the month of October or November 
of that year by the Director, she being "a first-class wooden vessel" and 
fit to carry said cargo, and the loss of the same by reâson of the inability 
of the Director to carry the wheat as per the tertns of the sale ànd the 
stipulation of the charcer-party, to the' damage of the libelants $3,036. 

On May 31, 1887, the inaster and claimants answered the libel, ad- 
mitting the making of the charter-party, and the loading and unloading 
of the cargo, as stated in the libel, and allège that the master, after dis- 
charging the cargo, had the Director hove down and repaired, so that 
she was ready to receive the wheat àgain before the expiration of Novem- 
ber, and fit to carry the same to its destination, as per the charter-party. 

In the course of the trial the claimants ofifered in évidence copies of 
the Bureau Veritas, or the French Lloyds, for the years 1884 and 1885, 
to show the character and construction of the Director, in connection 
■with évidence tending to show that the libelants' agent ai this port, Mr. 
Walter J. Burns, was familiar with thèse registers at and before the 
chartering of the Director, and was therefore chargeable with a knowl- 
edge of the facts therein stated concerning the Director. They were ad- 
mitted, withont objection, for whatever they might prove. 

Thèse registers, so far as the libelants are concemed, are mère hear- 
say, derived from local surveys and inspections made at the instance of 
the owners, and usually in their interest. Judging froni what I bave 
seen of such surveys in this case, they are of little or no value as évi- 
dence of the true condition of a vessel. Underwriters, from their voca- 
tion and business, may be presumed to hâve a knowledge of their con- 
tents. Whart. Ev. §§ 785, 1243. But as to others not so related to 
the subject, such presumption does not obtain. 1 Whart. Ev. § 639. 

And, So far as thèse libelants are concemed, they are not évidence of 
any fact about which there is any doubt or controversy in the case. 

Assuming, however, that the agent was familiar with thèse volumes of 
Veritas, the information imparted to him by them was to the effect that 
the Director was a first-dass wooden vessel, built in 1873, in New Bruns- 
wick, principally of spruce, birch, pitch-pine, and hackmatack, with a 
character rated at 313, Al. 1., and about five years of life before her, 
the last survoy having been made at Liverpool in 1883. And this, of 
course, does not tend to show, as maintained by counsel for the claim- 
ants, that the agent of the libelants must or could hâve known that the 
Director was not a first-class wooden vessel, but the contrary. 

Certain certiflcates of survey of the Director, made in this port, were 
also offered in évidence by the claimants to prove the seaworthiness of 
the vessel, as well as an authenticated copy of a survey purporting to 
hâve been made in Hong Kong, just prior to her departure from that 
port for this, Libelants objected, and they were admitted subject to the 
objection. The objection is well taken. The certificate of the survey 
of a vessel is ex parte, — mère hearsay, — and is not évidence of the facts 
contained in it in favor of the person procuring it, whatever it may be 
when offered against him; Hali v. Insurance Co., 9 Pick. 476; Watson 
V. Inswrance Co., 2 Wash. C. G. 152; Oort v. Insurance Co., Id. 375; U. 
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S. V. MitcheU, Id. 478; SaUus v. Insurance Co., 10 Johns. 489; Âbhott v. 
Se&or, 3 Johns. Cas., 46; 1 Whart. Ev. § 120. 

Such, certificate is évidence of the fact that a survey was made, and, 
when a question arises as to the propriety or necessity of a sale by the 
master of a stninded or injured vessel in pursuance of such a survey, it 
may be évidence of the facts contained therein, tending to justify the ac- 
tion of the master. But even then it is not conclusive, and may be con- 
tradicted. Gordon v. Insurance Co.^ 2 Pick. 263. 

In this case the proper proof of ,the facts ascertaîned on the surveys 
of the Director is the testimony ofthe surveyors. In the case of The 
Fortitude, 3 S.um, 262, the surveyors appear to hâve been examined as 
■witnesses. But the certificate of the survey, dated November 25, 1885, 
and signed by Nathaniel Ingersolland John E. Lombard, is compétent 
évidence to qualify the testimony ofsaid Lombard concerning the con- 
dition of the vessel at that time, as a statement made by him out of 
court. 

The évidence on the point of unseaworthiness includes, among others, 
the master,. the first and second mate, the carpenter, and one of the crew, 
The first mate Jeft the vessel on October 7th, and is a witness for the 
libelants; the others remain with the ship, and testify for the claimants. 
A number of ship-masters, mostly British, testify as to what leakage 
will render a vessel unseaworthy. Most of them seem to think a vessel 
is seaworthy sp long as her pumps can keep down the leak. "Seawor- 
thy"is doubtless a relative term, depending on the voyage and cargo. 
Where the cargo is wheat, and,, the voyage from this port to Europe, 
around Cape lïorn, a vessel, tobe seaworthy, must be tight and strong, 
and not leak through any inhérent weakness. 

Ag usual, -in this class of cases, the évidence is very conflicting. On 
a careful considération of it, and the degree of crédit to be given to the 
witnesses, Ifipd the facts tobe as follows: 

The Director is a wooden vessel of 679 tons register, built principally of 
spruce, pine, and hacmatack, àt Moss Glen, New Brunswick, in 1873,, and 
classed in Veritas S | 3 A 1. 1 for six years from July, 1883, and wlien she 
wàs docked ailid remetaled. 

'Aboutthe middle of Mareh, 1885, she sailed from New Castle, New South 
"Wales, to Amoy, China, with a cargo of coal. On May 17th she leffc the lat- 
ter port, in bajlast, for Hong Kong, from wlience on June 30th she sailed for 
Portland with a cargo of China goods, principally rice, and reaehed hère on 
September lllh ofthe same year. 

On the voyage to Amoy she encoUntered a gale ofif the Solomon Islands, 
during whieh she lêaked so that the pumps were used eontinuously. On the 
voyage from' Hong Kong to Portland the weather wasvery good, except for 
a couple of days wliile in the Bashee channel, when there was an ordinary 
fresh gale, during which the vessel leaked not less than six înches per hour, 
and for the rest of the voyage not less than three inches per hour. On her 
arrivai at Pbi'tland the master réported to his agents that the vessel was 
leàkin'g, wherèùpoh a Survey was ordered, in pursuance of which, the cargo 
being diseharged, she was first put by the head, and some small repairs made 
about her stern-post, and then by the stem, and similar work done about her 
stern-post; and on October Ist the surveyors réported her, leak reduced to 
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9-100 of an inch per hour, and tliat she was " fit to carry a dry and perlshable 
cargo to any part of the world." 

On October 3d the Director was chartered to the libelants to carry a cargo 
of wheat from this port to Europe, at the rate of 428. 6d. per ton. ïhe charter 
stated tbat the vessel was "tight, stanch, strong, and every way fitted for 
8uch a voyage." And, among others, it contained the folio wing stipulations* 
That the vessel would f urnish the charterers a certificate from their survCyor 
"that she is satisfaçtory to hiin as regards gênerai condition, stowage, dun- 
nage, draft of water, and ventilation;" that, should she fail to pass satisfaç- 
tory survey, or be unreasonably detained in conséquence ot having to dry- 
dock for repairs, this charter to be void at charterer's option;" that lay days 
shall commence 24 hours after discharge of inward cargo, and the master re- 
ports that he is ready to receive cargo, and "ten working lay days" be al- 
lowed for loading. 

Between October 3d and 8th the vessel was loaded with wheat by libelant, 
the same weighing 985 long tons. The cargo was consigned to the order of 
libelants, and the usual bills of lading taken from the master in their own 
name, whereby the master admitted the receipt on board, in good condition, 
of 16,868, bags of wheat, to be delivered at a port in Europe in like condition. 

On October Sth, Nathaniel Ingersoll, surveyor for the libelants, reported 
that "this cargo of wheat in sacks has been properly dunnaged under my 
direction," and "this vessel is properly ventilated, and is in good condition 
to carry a dry and perishable cargo to any port of the world." 

On the morning of October the 9th as the vessel was about to leave her 
dock and proceed to sea, it was discovered that she was leaking, and had an 
unusual quantity of water in her hold, when a survey was had, on the re- 
quest of the master. On the lOth the surveyors, Nathaniel Ingersoll and 
John E. Lombard, reported that she was making a little o ver an inch of 
water an hour, and advised that her cargo he partially discharged and "the 
upper course of copper be tumed down and the ship's top sides be thoroughly 
calked to the plank sheer." 

In conséquence of this leak and survey, the cargo was wholly discharged 
and placed ou the ^ock, and, on October 26th a contract was made with Rob- 
ert Mcintosh for the repair of the vessel, at a cost of $4,486, the same to be 
braced, shored, and hove down on either side so as to expose the keel, and 
calked, coppered, and otherwise repaired as the surveyors might direct, so 
as to render her seaworthy. 

On November ÏSth and 16th she was hove down, flrst on her starboard and 
then on her port side, and stripped of her sheathing, when it was t'ound that 
her seams were slack, so that you çould put your hand in them; the oakum 
was wet and sodden, coming away with the slieathing and dropping out of 
the seams. The keel was badly broomed and split, 35 f eet by 9 inches of which 
was taken out at the center and replaeed with Oregon flr. One butt was 
started on the starboard side, and, when she was hove down, the water came 
in under her covering boards, fore and aft, in great quantity. The vessel 
was recalked and recoppered, the butt fastened, and brought back to her 
loading berth, where her top sides were calked. On November 21st, on the 
request of the master, a survey was ordered, and on the 25th the surveyors 
last aforesaid reported that the vessel was then "tight, stanch, and in good 
order to carry a dry and perishable cargo to any part of the world. " 

Ingersoll died before the testimony was taken, and Lombard testified that 
he signed the report with much hésitation, and that he was then satisfled 
that the vessel was not seaworthy, or fit to carry this cargo of wheat to Eu- 
rope; and, on November 27th, tjie master informed the libelants that.he was 
ready to reload the cargo. ; 

In the mean tiine the libelants on October Sth, had sold the cargo of wheat 
through their Livërpool house, to Arthur Bald of that place. The contract 
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of sale providéd that the Wheat wàs thè averagé of the Walla Walla crop of 

1885, a,nd was "to be shipped per Direptor, 679 T. K.,« first-class wooden 
vessél, classèd nbt 'ibwër than Al; Engiish or 3 | 3 1. ï, French Veritas, 
* * * aa per bills oflading, to be dated during October and (or) Novem^ 
ber,1885, * * * at the pilce of 36s. 9d. per 500 pounds." 

On tbe.delîveïy of the bills oflading October8,'1886, thé libelatits drew 
on the purdhaàer for the priée of the "cargo, appending to the bill of ejc- 
change the bills ûf lading and the pollpybf Insurance of the cargo,— the llbel- 
ants being thé underwrlters,-^and negotiàted the sanné with the bank of Brit- 
ish Coluniibia,' in tiiis city. Aïtet leârtiing the condition of the vessel, and 
the unladihg of the cargo, Mr.B^ld repudiâted the sale betause of the breach 
of the condition' précèdent théretô— that the Direetor Wto seawortliy. Thia 
détermination following, as it did, onaôme correspondence between the par- 
ties, was made known to the Liverpool house on October 28th, and by them 
to the Portland branch early in NOvémljer, the bills of lading being remailed 
to tlie latter on îJovember 14th. 

On Novetnber 7th the Portland agent of the libelants wrote to the inaster, 
stating that he held him, hi^ veissél, and his owners liable for ail losses sus- 
tained on the cargo of wheat, on the grdund of a breach of the warranty con- 
talrièd in the charter, that thé Direetor was seaworthy. 

Between October 9th and thé date of thls notice thére Was correspondence 
and Conversation between the libelants and the ship's agents, Messrs. Taylor, 
Young & Co., as to the rights and obligations of the parties to the transac- 
tion, — the former daim ing the fèturn of the wheat free and clear of ail liens 
and charges, whiie the latter was' willing to càncel the^ chàrter-party if the 
libelants would bear the expeuse incident to the Unlading ànd rescissioh of the 
contract. 

The parties were unable to agrée, and the master insisted on holding the 
cargo, and ttier^upon this suit was commenced, on NoveOiber 23d, to obtain 
possession of the wheat and damages for the failùre to perform the contract 
of affreightment, in which the vessel was arrested on îf oveniber 25th, and the 
■wheât on Nôvember 28th. 

After^ifards thé following persons intervened for their interests, and ex- 
hibited libels in the cause: Robert Mcintosh, ship carpenter.on January 16, 

1886, against the vessel, for the sum of $4,637 for materials and labor ex- 
pended in the répair of the saiiie after the wheat was unladen, and prier to 
the survey of Nôvember 25th ; Richard Lemon, stevedore, on January 23, 1886, 
against the vessel and cargo, for thé sum of $492.50, for unloading the latter 
from the vessel preparatofy to the survèy of October lOth, and the Vancouver 
Transportation Company, a corporation formed under the laws of Washington 
territory, on March 4, 1886, against the vessel, for the sum of $405, for tow- 
age up the river on the in ward-bound voyage. 

On the arrest bf the wheat the possession of the same was not claimed by 
tlie libelants, and it remained in the Custody of the marshal. Neither did the 
claimants make any application for tbedelivery to them of the vessel, and it 
also remained in the custody of the marshal. On May 1, 1886, on the appli- 
cation of the libelants, and the consent of the claimants, an order was made 
for the sale of the wheat, and, at thè same time, on the application of the 
claimants and the consent of the libelants, an order was made for the sale of 
the yessel; and, in pursuancétfiereof, on May 18th the vessel was sold to the 
agents of the (Slaimarits, Taylor, Toang & Co., for the sum of $3,000, and the 
wheat to Ç, Oœsar & Co. for $1.17|per cental, or thé sum of $26,282.76, 
Which sum, lésa $2,522.46, the marshaFs costs and éxpenses, was paid ihto 
the registry of the court. On December 10.' 1887, in pursuance of an order 
made on the application of the libelants, the clerk paid over to the latter $24,- 
032.76 of the amount, leaving in thè registry of the court, as the représenta- 
tive of the vesâel, thé sum of $2,727.54. 
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In cétisîdering the question of the seaworthiness of the vessel, but lit- 
tle, if any, weight bas been given to the testimony of the master. His 
conduct throughbut renders him, in my judgmeiit, unworthy of crédit. 
It is not necessairy to go into détails, and one transaction will suffice to 
show his want of integrity. Although he admits that the vessel made 
not less than' three inches of water any hour between Hong Kong and 
this port, the iog ke.pt by the mate, under his spécial direction, does not 
refer to any leak. After the arrivai in this pprt, however, he had the 
mate write upa new Iog, in which it was falsely represented that during 
the 2d, 3d; ànd 4th days of July the vessel was jn a hurricane, with, a 
cross-sea boarding her fore and aft, and making so much water, without 
stating the amount, that it .was impossible, on the 2d, to keep l^er fyee 
with one pump, when the fact, was that the vessel experienced no roiigh 
weather on the voyage, except a moderate gale in the Bashee channel, 
where shedid not make more thanseven inches of w^teran hour. This 
manufactured Iog was produeed to the British consul as the true Ipg, and 
was màde under the appréhension that the cargo was more or less dam- 
aged, as a bàsis of protestiagainst the vessel's liability therefor. How- 
ever, the cargo came out dry ^ and no further use was made of it. 

My conclusion is that the vessel, at the date of the charter, was alto- 
gether unsèaworthy, cohsidered with référence to the cargo shewîasto 
carry, and the voyage she was to make. She was structurally defective 
and inherently weak, was poorly fastened and leaked ail over. Caulking 
did her but littlegood. Shewasrepaired, accordingto Veritas, in 1883, 
and yet, when the copper was stripped off of her in 1885 , the oakum in 
her seams was so loose and water-soaked that it came away without any 
apparent résistance. This shows that when the vessel was in motion 
with a cargo on board, her timbers were working, so as to open her 
seams, whereby the water passed through until the oakum became sod- 
den and loose. The leakage was not the resuit of any local defeçt or in- 
jury, that could be stopped by Some spécifie repair, and the flow of 
which was uniform in ail weathers, and could be counted on with some 
degree of certainty, without référence to wind or wave, and provided 
against aecordingly, 

She must bave worked more or less ail over, like a crate or basket, 
when subjefct to a strain. The leak fluctuated, the amount depeiidiug 
bn her depth in the water, and the state of the weather. Lying instill 
water, àt her dock, in ballast, she might not leak ovèr an inch an hour, 
but in fair weather, when loaded and under sail, the leak would be not 
less than three inches in the same time, while in tolerably rough weather 
it would increase to not less than six inches an hour, and to what vol- 
ume it might reach, would simply dépend on the condition of the ^iijd 
and waves, aad howmuch strain she would bear without filling or going 
to pièces. 

Nor was the vessel seaworthy after the repairs made in this port. She 
was inherently weak, and this was a defect that calking and coppering 
would not cure. It was like patching old doth with new. Nothing 
short of rebuilding would hâve miade her fit to carry this ca,rgo of wheat 
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round Cape Hom to Europe. To be aeaworthy, the vessel sbould also 
bave beeti properly officered and nianned, so that Insurance could bave 
been efFected on her cargo. The libelants were the underwriters of this 
cargo, and,' on November 27th, when the vesael was tendered to them as 
repaired, they had reason to apprehend Ihatit was unsafe to trust the 
master with this cargo. He might' put in some port on the way, and 
falsely represent that his vessel had been injured at sea, and hâve her 
rebuilt at the expense of average on the cargo. 

And the snïall priée which the vessel brought when sold hère, clear of 
ail liens ahd claims, shows that she was not considered fit for the wheat 
trade. Shipping wheat to Europe is the principal business of this port, 
and many British subjects are engaged in it. The British port of Vic- 
toria is alsô near at hand, AU the facts of her condition and career had 
become well known hère, and still she only sold for $3,000,^-a sum con- 
siderably less than the cost of the repairs just put on her, — ^and her own- 
ers appear tb bave been the purchasers even at that price. She finally 
left this port in July with a cargo of lumber for Shanghai, and it is since 
uliderstood that she was lost somewhere down that coast. The reasona- 
ble inferenee is that she at làst went out with a cargo of lumber because 
she could not get one of wheat. 

The représentation in the charter that thé Director was then "tight. 
staunch, strong, and every way fitted for such voyage," is a warranty to 
that effect; and if the charter was silent on the subject, the law would 
imply as much. Seaworthiness is a condition précèdent to every char- 
ter or contract of affreightment, and, where there is no express warranty 
to that effect, the law implies one. 

The authorities concùr in holding that, where there is no express agrée- 
ment to thé coïitrary, the owner warrants the ship to be seaworthy.and 
at the time fit in ail respects to carry the cargo described in the contract 
to the port or place therein specified. Work v. Leathers, 97 U. S. 379; 
Witsmv. Grigwold,2 Blatchf. 269; The Festa, 6 Fed. Rep. 532; Davison 
V. Vm lÂngéh, 113 U. S. 41, 5 Sup. Ct. Rep. 346; The Northern Belle, 
S Wall. 526; The Tornado, 108 U. S. 342, 2 Sup. Ct. Rep. 746, 

In Work v. Leathers, mpra, Mr. Justice Swayne, speaking for the courte 
says: ■! ' 

"Where the owner of a vessei charters her or ofifers her for freight>:he is 
bound to seé that- she is seaworthy and suitable for the service in wliich slie 
is to be employed. If there be defects, known or not ,known, he is not ex- 
cused." 

Therefore it makes no différence, so far as the libelant's right to repu- 
diate this contract of affreightment and be restored to the possession of 
their whéat is concerned, whether the vessel was seaworthy on November 
27th or not. The undertaking of the claimants was that she was sea- 
wqrthy at the date of the charter and the commencement of the loading. 
This was a condition précèdent to their right to the possession of the 
wheat for the pttrpose of earning freight in carrying it to its destina.tion. 

The clause in the charter, "should the vessel failto pass satisfactory 
8utv6y, or be unreasonably detained in conséquence of having to dry- 
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dock for repaîrs, thîs charter to be void, at charterer's option," bas beett 
referrèd to as excusing the delay for repaits at thiâ port. But certainly 
the detefltion contemplated in tbis clause must occur after the voyage 
bas coinmenced. The survey, of course, waa to take place in this port, 
and before lôa,ding, and, if unsatisfactory, tbe libélaints might then hâve 
declared the contract oflF, and if, after the voyage had commenced, sh© 
had been detained for the cause mentioned, they might then bave de- 
dared the contract void, and resumed the possession of their wheat. 

Admitting, however, that tbe détention in tbis port after the unload- 
ing of tbe cargo was a détention within the purview of this clause, it is 
not apparent bow tbis belps tbe case of the claimants, for the libelants, 
in their letter of November 7tb, written after the contract for repairs was 
made, but before the work was commenced, in effect declared the con- 
tract ofif, and gave the claimants notice of their intention to hold tbem 
Hable for tbe breacb of warranty of seaworthiness. 

The libel allèges, among other things, that the libelants were induced 
to enter into the charter-party by tbe fraud of tbe master, and they ask 
to bave it declared void, on that account. Tbe défense insists that tbe 
whole caae of the libelants rests on tbis allégation, and contend that tbe 
proof of fraud is not sufficient, and, therefore, the libel must be dis- 
missed. But the libelants are entitled to sucb relief as the facts stated 
in the pleadings and established by the proof will warrant. 

In this case it is alleged and proved that the claimants failed to keep 
tbe condition précèdent of their contract — to furnish a seaworthy vessel 
in ail respects fitted to oarry a cargo of wheat from tbis port to Europe, 
with reasonable safety and dispatch. This absolved the libelants from 
tbe performance of their part of tbe contract, and entitled them to tbe 
retum of the cargo, and damages for tbe failure and delay. And it mat- 
ters not wbether the master or owners knew of tbe unseaworthiness of 
tbe vessel or not. They undertook absolutely to furnish in the Director, 
neither a soft or bardwood vessel, but one "tigbt, stanch, stroug, and 
in in every way fitted" for the contemplated voyage — in other words, a 
first-elass wooden vessel.. ■ Their ignorance of thô fact of htir unseawor- 
thiness does not excuse them for a violation of sucb undertaking. Nor 
does the fact that any rumor or gossip in shipping circles in this port) 
that may hâve comé to the ears of the libelant's agent, to the effect that 
tbe Director was a leaky vessel, or any knowledge which be may bave, 
derived from Veritas that sbe.was built principally of soft wood, qualify 
the claimant's warranty, or estop the libelants from claiming tbe benefit 
thereof. 

Therefore I do not consider it necessary to go into the question of tho 
fraudulent conduct of the master in the negotiation of this charter-party. 
But if I did, and tbe fact that be was aware of tbe condition of tbe ves- 
sel, and intended and endeavored to conceal tbe same from tbe charterers 
and the public, eonstitutes sucb conduct, there would be no difficulty in 
deciding tbe question in favor of the libelants. ' 

A question is made by tbe claimants that tbe wheat belongs to Bald of 
Liverpool, and that the libelants bave no property in it, and cannot, 
v.34F.no.l — 5 
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ilièréforevînftiûtain any Buit ftboùt iti ! My conôlusîon, as already lexs 
pressed, is that the sale to Baiâ feli through because the Director waa 
not a first-elaas wooden Vessel— thàt bèing a condition précèdent of the 
contract bf rôle. Bald testified i&at he repudiated the sale, as in my; 
judgmentliè hkd a right tojdo, jThen, byi an arrangement between the- 
parties in iiiverpool, thebills ojjlading were retUrned hère to the agentt 
of the libelants for the purpose of enabling him to take such action in re-; 
gard to the wheât as. he might tbink best. And, the agent, who appears 
to bave becbme a partner wi<ih thei libelants since the date of this trans- 
action, sw«ars pbsitively that the wheat betongs to the libelants. 

It istrue that Guthrie, one of the partners in theLiverpool houseites- 
tifies that hehad never formally releteed Bald frbm the Contract of sftlej 
and if he had any claim againstbimion that account, he éxpected toen^- 
force it. And itis on this expression of what Gùthiie would, rather thaji?. 
what he could, the argument against the right of the libelants to main- 
tain this suit is based. . . ; • 

Admittiogyho'wever, that the gênerai propertyini the wheat is in Bald, 
the libelants hold the bills of lading with bis consent, and for fais inter-; 
ests, if he bas any. InHousenlanv. The N&rth Chrolina, 15 Pet. 49, Ohief 
Justice Tanby, delivering the opinion of the court, sajd: " We consider; 
it well settledi, in admiralty proceedings, that the agent of absent owners 
may libel eithér in his owu name as an agent, or in the name of bis prin- 
cipals, as l» tbinksbeSt." And the holder or indorsee of a bill of lad- 
ing, though not the benefioialdwner of the property, may sue for the 
non-delivery thereof in his bwn name, The Thames, 14 Wall. 108; The 
Vaughan,Id:2Q&. T . 

The lilael^nts iare entitled lo recover the possesson of the wheat, or lis 
money représentative, in the registry of the court, with damages for the 
violation of th© contract of affreightment. The damages claimed by the 
libelants ■arei as follows: For the différence between the price brought by 
the marshaPs sale and that for which itwas sold toBald, $2,981.05; In- 
surance^ $850; and wharfagey $1,100. 

Thèse daims cannot be allowed to. this extént.. In my judgment the 
libdants, on filing théir bond, as they did, for the arrest of the wheât, 
Oould hâve had the immédiate possession of the same if they desired it.> 
At least they might hâve speciaEy applied for the delivery of the same or 
for the. sale 6f the property, as they did later on, and hâve saved the 
greater part of the insurance and wharfage. I know that it is said that 
the claimahts played the dog ih the manger policy, and would not con- 
sent to a sale until they wanted an order for the sale of the ship. But' 
it is none the less certain that inapplication had been made by the libel- 
ants the court would hâve orderedthe marshal to turn overthe property 
or to sell the'satne, andrdéposit;the proceeds in the registry of the courte 
The damages mustbethereforereckoned on the base (1) of the différence 
in the price of wheat at the date of arrest and that to be paid by Bald ; and 
(2) the amount of insurance aiid Wharfage incurred on account of the 
wheat from the time it was delivered to the master and replevined by the 
marshal. ; There is no proof as to what was the price Of wheat at this 
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date,orwliàt\*àsthëai3a6ttHtiricurredfôrinàtoanc^ Âhdj 

tialëss tbé parties can agreè as to thèse facts; thé case inust be referreci 
to a commissioner to take testimony on thèse points. For whatever mày 
be found due the lîbelants undèr thèse heads, wîtbiû the limitation sug- 
gested, they are entitled to a decree against the vessel or its proceeds. 

Assuming that the fund in the registry of the court is not sufficient to 
pay the daims of the intervenors and libelants in fuU, what are the pri- 
orities, if any, between them. The claims ail rank as maritime liens, 
but the time and circumstances under which they arose may aflfect their 
priority. The claim of the stevedore is for a naaritime service rendered 
to both cargo and vessel, and therefore he bas a lien on the proceeds of 
both for the amouut thereof. The Canada, 7 SàWy. 173, 7 Fed. Rep. 
119. As between the vessel and the cargo the former is primarily liable 
for the claim. It is not an expense incurred during the voyage, which 
might be the subject of average between the vessel and the cargo. It 
arose before the vessel had ieft her dock, and, bjr reason of her unsea- 
worthiness, at the date of the charter. The claim must be first paid ont 
of the proceeds of the vessel, and I think it ought to bear interest. 

The claims of the transportation company and the carpenter are not 
made against the cargo. 

The only objection that can be made to the payment of the former pro 
rata with that of the libelants is that the service was rendered on a p'rior 
voyage, — the inwàrd bouiid one, — and it is therefore staile and ought to 
be deferred to the liens accruing since. I think it would be a harsh ap- 
plication of the rule which prefers a claira arising during a later voyage 
to one arising during an earlier one, to treat the towage of a vessel up the 
river to this port as a service rendered on an earlier and différent voyage 
from the rôturn one down the rivey. I think the coming up and going 
down the river, so far as towage is concerned, where there is only the 
usual delay ingetting and taking on cargo, ought to be considered one 
voyage. This claim will be paid pro rata with the damages fbund for the 
libelants. Taxable costs and disbursements will be allowed on each of 
the claims as a part of it; but the costs made by the libelants in arrest- 
ing and keeping the vessel, having been incurred for the benefit of ail the 
claims, must first be paid in full. 

The claim of the carpenter must be deferred to the last. He was em- 
ployed by the agents of the vessel, and doubtless looked through them to 
the owners for his pay. The repairs were made after the other liens had 
attached. They were made to enable the vessel to commence her voy- 
age, and not to continue it after it had been commenced. Nor were they 
made for the benefit of the prior lienors. 

The claim made by the claimants for demurrage while the vessel was 
in the custody of the law, at.four pence per ton per day, the rate pre- 
fiçribed inthe charijer in case the vessel was detained by the fault of the 
libelants, is not supported by either the pleadings or prpof. The déten- 
tion was not ca,used by the default of the libelants, but that of the claim- 
ants. And if this were other wise, I doubt if the claimants could leave 
the vessel in the custody of the law, when she might bave been delivered 
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to them on bond or sold, an^ thax daim démarrage for such détention. 
This, it seems, would bç taking advantage of their own wrong or ceg- 
%enc0, 
A deoree will be entered in açcordance with thia opinion. 



Thb Sèacaucus.' 

The Edwin Hawley. 

Van Wns v. The Seaoaucus. 

HoBOKEN Land & Imp. Co. V. The Edwin Hawley. 

{District Court, 8. D. Nm York. February 11, 1888.) 

1. COIMSION — COLORKD LiOHTS — ASSUMING POSITION IH WhiCH LiGHTS Ob- 
BCURBD. 

The law that requires the colorpd lights of a vessel to lie visible for 10 points 
around the horizon is not complied with when a vessel voluntarily puts her- 
self in a situation in which her lights will continue for soihe time obscufêd 
over a considérable part of the area in which other vessels are liable to be 
moving. 
S. Samb— Fbbry-Boat amd Tugs — Liohts Obscdked by Intbbvbning Vhssels 
—Spécial Distinguishiug Ligetb. 

The ferry-bbat 8., bound to Hoboken, was about one-third of the distancé 
from th^ New York shore, headed nearly up river, and moving about 11 knots 
an hour. A large Erie ferry-boat was a length ahead of her, and a little on 
her port bow. The small tug H., bound for New York, and making about 
10 knots, came suddenl^' around the stem of the Erie boat, across the course 
of the 8., and was run into and sunk by the latter. . Neither vessel had ob- 
servéd the colored lights bf the othèr until within a few seconds of the col- 
' lision, and'when it was unavoidable; the reason giVen by each being that thé 
lightB of the other were hidden by the: Erie boat. . Held, both in f ault for navi: 
gating voluntarily at a high raté of speed, in such a position, as regards the 
Erie boat,'.tliat their lights were obscured to vessels on the other side; and as 
the évidence indicated that the high, spécial distinguishing lights of each 
might hâve beeu see^ by the other over tne Erie bpat, held, that the failure to 
perceive them was a f urther f ault in each. 

In Admiralty. Libel for damages. 

Two libèls to récoVer damages sustained in conseqtience of a collision, 
brought by Vah Wie, owner of the stéam-tug Edwin Hawley, against thé 
ferrj'-boat Seacaucus, and by the Hoboken Land & Improvement Com- 
pany, owner of the Seacaucus, against the Edwin Hawley. 

Chrpmter <î: M)8?ier, for the Edwin Hawley. 

Ahhett <fc FuUer, for the Seacaucus. 

Brown, J. At about tiu-f -vasi 6 p. m. on Ootober 21, 1887, a col- 
lision oceurred between the steàiii tug Hawley, bOund from Hoboken to 
North Môore street, New York, and the ferry-boat -Seacaucus, on hèt 
trip from Bai-clay street to Hoboken. Thenightwas aark, *,utwear, and 

: »Eeporte4byBdwardG."Benediot,Esq.,,of the New York bar. , ; 
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good forseeînglights; thetidestrongebb; thewind fresh from the north- 
west. TheHawley, at the moment of collision, was headed nearly di- 
rectly across the river towards the New York shore; the Seacaucus nearly 
up river. The port bow and guard of the latter ran over the Hawley's 
starboard sidOj knocking ofF her pilot-house, and breaking a hole in her 
side, from which she shortly afterwards sank, The ferry-boat was some- 
what damaged; she was crowded with passengers, but none were in- 
jured. The collision was about one-third across from the New York 
shore. Each ascribed the collision to the fault of the other, and the 
above cross-libels were filed to recover their respective damages. 

On the Hawley there was no lookout, other than the pilot, who was 
at the wheel; on the Seacaucus there were two, — one at the bow, who, 
upon his own testimony, I must find was paying little attention; the 
other was on the upper deck, near the pilot-house. Neither boat, nor 
the lights of either, were seen by the other until within a distance of only 
one or two lengths apart, the reason assigned on each side being that a 
large Erie ferry-boat had been previously going between the other two, 
so as to bide each from the other until a few seconds before the collision, 
when each came into view of the other. If, at that moment, the courses 
of the Hawley and the Seacaucus were nearly at right angles, as the wit- 
nesses of the former state, and which is not veryclearly negatived by the 
witnesses of the Seacaucus, collision was, in my judgment, cl^arly un- 
avoidable, since the Seacaucus was going at a speed of about 11 knots, 
through the water against the tide; the Hawley, at a speed of about 10 
knots, Crossing the tide. In that situation , I think, the best efforts of both 
combined would not bave averted collision. There is no question that 
the régulation colored lights were properly burning on each. In addi- 
tion to those the Hawley carried a white head-light forward, and a white 
staff-light about 33 feet above the water. The Seacaucus, besides her 
side lights, carried a spécial distinguishing green light about 40 fe^t 
above the water, visible, as her pilot says, about half a mile off. As the 
régulation lights of the two boats were not seen by the other, I must as- 
sume the truth of what both sides afErm, that the Erie boat, for a con- 
sidérable time, hid each from the other until jus t before the collision. 
There is, however, a singular contradiction; three witnesses on the part 
of the Hawley affirming that she came down on the westward side of the 
Erie boat, and rounded to the eastward under the latter's port quarter as 
she was sheering to the westward; while four witnesses on the part of the 
Seacaucus assert that the Hawley did not go to the westward of the Erie 
boat, but to the northward and eastward of her, along her starboard side, 
coming into view as she emerged irom the Erie boat's starboard quarter. 
The Erie boat had left Chambers street for Pavonia ferry, on the Jei'sey 
shore, some distance up the river, about the same time that the Seacau- 
cus left Barclay street. After getting out a little in the river both boats 
hauled up on nearly parallel courses, heading nearly up river, but a little 
across. Both were going at about the same speed; the Seacaucus one 
length, or poasibly two lengths, astem of the Erie boat, which was larger 
and higher. The pilot of the Seacaucus testifies that the Erie boat bore 
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àlittle bû his port lx»Wj otfe -wHilesses from the Seacaucus say thatshe 
Wàs runiâing a little on their starfeoard bow. Thèy continùed going upon 
nearly parallel courses untiLthe Erie boàt hàd reàûhed the proper place 
for^ hèr toi begin to make het*4ùrn for the Jersey shore, when she swung 
towards the westward, and véry shortly thereafter the Hawley and the 
Seacaucus were for the ârst timedisclosed to each other's view. Thetes- 
timony of the pilot of the Hav«iëy , as he is not otherwise discredited, 
ntrast be taken aà oontrolling, làsiespects the cotarse of his own boat. He 
shaped his course, as hè testifies, tô the westward froin the time he saw 
the Erie boat half a mile distant, and passed her upon her westward 
or pbrt side. I adopt' this viet^.'therefore, though it would make little 
différencie, as to the question of the fault of either, upon which side of 
the Erie boat he went. 

The causes of the collision reét'eqùally, as it seems to me, with both 
vèssels. The acts of each, which htôùght the collision about, are almost 
precisely analogous. The Seaoaucus was going within a couple of hun- 
dred feet of the Erie boat, a mùch larger one, so close that her own col- 
ored lights were thereby kept^ obscured over a considérable space of the 
river to the northward ànd westward. The tug likewise came dowh on 
the opposite side of the ferry-boat, attd rounded her stem suddenly, and 
within 40 feet of it, so that the collision could not be avoided. Both 
were navigating so near to the large Erie boat that their lights were ob- 
scured to Vesselson theother side, and both were going at a high rate of 
speed. This mode of navigation was voluntary on the part of each; each 
is therefore chargeable with thè risk incident to it. The tug had abun- 
dant room for kéeping off from the Erie boat, so as not to endanger any 
other boat that might be found near her when she turned and crossed 
under the Erie boat's stem. The Seacaucus could just as easily hâve 
gdne at a reasonable distance away from the Erie boat. The law that 
requires the colored lights to be visible for 10 points around the horizon 
is not complied with when a vessel voluntarily puts herself in a situation 
in whitih her lights will continue for some time obscured over a consid- 
érable part of the area in which other vessels are liable to be moving. 
The C. F. Young, 25 Fed. Rep. 457, 461; The Hmoard, 30 Fed. Rep. 280. 

Upon the teStimony I must ' find also that the spécial distinguishing 
lights authorized by the inspectors to be carried on each of thèse vessels, 
in addition to the ordinary colbred lights, atid which wère carried by 
each, were visible; and might, and should, hâve been seen by each. The 
navigation of the beats so close tô the larger Erie boat, which must hâve 
been known to hidethéir own' çtolorèd lights from a part of the field in 
which, by law, fhey were réquîried' to be visible, toade it incumbent upon 
each vessel to observe carefuUy whàt lights might hâve been seen over the 
Erie boat. Had sufficient attention been given, each, I am satisfied, 
would hâve seen the spécial and distinguishing light of the other, and 
thuB would hâve: been apprised ôi the other's near présence. Both ves- 
sels, therefore, are chargeable with similar faults, and the damages and 
costs of each must bedivided, with a référence to ascertain the damages, 
if not agreed upon. 
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Thb Mabtello.* ' ' 

The Fbeda A. Willey. 

WiLLEY V. The Mabtello. 

WiLsoN et o!.i). The Fbeda A. Willey. 

{DUtriet Court, 8. D. Nem York. Pebruary 24, 1888.) 

L CoixiBiOK— FoQ — Rate op Spbbd— Steamer Nbab Pobt op New Toek. 

For a steamer whose fuU speed is twelre knots, and which is near the en- 
trance to the harbor of New York, in a thick fog, a speed of about flve knotB 
is notthe "moderate speed" required by article 13 of tlie new international 
rules; and she is bound to stop at once on hearing a fog-born riear, and nearly 
ahead. 

2. Samb— Saiurq. 

A sailing vessel in a fog, and in a situation where many other vessel? are 
likely to be met, is bound tQ moderate Ixef speed to the limits of f air steersge- 
way. SeW,, va, this case, that four knots was immoderatè speed in a sail- ves- 
sel approaching New York harbor in a thick fog. 

8. Samb— Betwbbn Stkam and Satl-^Fogi — "Modebatb Speed"— Sigk al Whis- 

TLBS OPTIOÎÎAIi--APPOBTIOirMKNT. 

In the midst of a thick fog the steamer M., outward bound from New York, 
and a few miles outside of Sandy Hook, was steaming about flve knots an 
hour, headed E. S. E. The barkentine W., headed north, and bound into 
the port of New York, was sailing about four knots, with the wind E. by N. 
The f og-horn of the W. waS flrst heard by the steamer off her starboard bow, 
and af terwardig, and as sooh aâ the barkentine came in sight, which waa at a 
: distance of from 250 to 700 feet, according to the steamer's witnesses, the 
steamer was, stopped and backed. The sailing vessel had about three-fourths 
of her canvàs set; she made no effort to slacken her speed or do anything to 
avoid collision, at any time, though the whistles of the steamer were heard 
coming nearçr; The barkentine was struck by the steamer on her port bow. 
Held, both in fault, for the rate at which they were moving in the fog, under 
the spécial circumstance of the immédiate vicinity of the entrance to New 
York harbor, where other vessels were to be expected. KM, further, that 
tiie barkentine was in additional fault for failure to check her speed on hear- 
ing the approaching whistles of the steamer; and the steamer in additional 
fault for not stoppiug as soon as the sailing vessel's horn was heard; but not 
in fault for not indicating her course by whistles. 

In Admiralty. Libels for damages. 
Foster & Thmpson, for the Martello. 
Goodridi, Deady & Goodrich, for the Willey. 

Bbown, J. On the 8th of May, 1887, the steamer Martello of the 
Wilson Une, 370 feet long, and 2,439 net tons, bound from New York 
to HuU, came into collision, a little before 8 o'clock in the morning, a 
a few miles outside of Sahdy Hook, with the barkentine F. A. Willey, 
bound from Pepsacola into the harbor of New York. At the time of 
the collision, a thick fog prevadled. The wind was about east by north, 
and the barkentine headed north, on her starboard tack. The steamer 
vras heading E. S. E., and struck the barkentine on her port bow, 
cmsbing in hei^ timbers, and bringing up against the keel and bowsprit, 

'Beported by Edward G. Benedict, Esq., of the New York bar. 
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■whîch were knocked to starboard. The injuries to tlie Martello were 
comparatively slight. The aboyé oross-libels were filed by the respective 
owners to recover their damages, each alleging that the other was going 
at too great speed in a fog, àhd ddd not maintain ià proper lookout. The 
Willey also charges as a fault against the Martello that she did not indi- 
cate by her whistles which wây shé would tumy and the steamer also 
charges that the Willey did nçt properly sound her fog-horn. 

It is impossible to hold the collision in this case the resuit of inévita- 
ble accident. The circumstances are not sufficient to show that it could 
not hâve, beeo avoided by the use of reasonable prudence, diligence, 
and iiautical skill. Thé Mc^ning JAght, 2 Wall. 550, 558. The case is, 
however, somewhat peculiar, in that both vessels were going at a com- 
paratively lôw rate of speed ; lesâ than has usually, in cases of collision 
in a fog, been found to hâve héen the speed of one or the other of the 
vessels. Each side accordingly claims that the speed of its own vessel 
was within the limit required by the rules of navigation; and each, no 
doubt, in thi's respect, makes a Somewhat close case. Upon repeated 
considération, however, I am satisfied that neither vessel discharged her 
whole dutyin this respect, haviûg référence to th« spécial circumstances 
of the situation. The speed çfthe Martello is to be deduced partly 
from the direct testimony, and partly from the distance run, and the 
time that elapsed after discharging the pilot a little to the westward of 
the perch and bail buoy until'tbe collision. On this subject theré is 
a great amoOnt of testimony; and in the latter stages of the cause an en- 
deavor wâs ihade on the part pf the steamer to weaken the force of the 
previous .évidence of her officers;, and of the entriez in the engineer's log, 
as well asthe private entries of Maider, the second engineer. There is 
nothing that I can find, however, in this later évidence, that deserves 
any greater confidence than thé testimony previously given, and the' en- 
tries referred to, which are verified with perfect clearness and positive- 
ness by the witness who made thém at the time. The case, on the part 
of the steamer,; is, in many respects — such as the alleged errors qf the 
log, the alleged dead slow Speed, the need of keeping steerage-way, and 
her being nearly stopped at the collision — similar to that of The Dor- 
dogne, 10 Prob. Div. 6, in which the steamer was held liable. In tlÂat 
case, however, there were some circumstances favorable to the stêariier 
that are not found hère. Without discussing the détails of the év- 
idence, the most reliable testimony, including that of the master, satis- 
fies me that the pilot was discharged. at least half a niile to the westward 
of the perch and bail buoy, i. C, about north from the black buoy No. 
1 ; that the engine was stopped at 7: 03 a. m. , for the purpose of slowiilg 
the vessel until the pilot could be discharged; that the pilot left, and 
the engines were again moved slow ahead, at 7:10; that the place of col- 
lision, best ûxed by the pilot Wolff, waS one and three-fourths miles 
from N. to N. N. E. , — say about N. by E. from èandy Hoôk light-ship',' 
-—and upwards of four knots from the point where the pilot was disi 
charged; that at 7:50 — 40 minutes after the pilot was discha'rged-^thô 
engines were ordered full speed astern, when the barkentine was first 
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seen from 600 to 1,500 feet distant; and that the engines continned full 
speed astern till about 7:66^ Boon after the collision; were then slowed, 
and were stopped at 7:58. This would make the speed of the steamer, 
when first seen, from five and a half to six knots. Again, the full speed 
of Ihe steamer was about 12 knots, with about 58 révolutions. The 
engineer testifies that at 7:10, when moving slowly ahead, she was put 
at 28 révolutions, and at 7:20, when ordered to go as slow as possible, 
the engines wère put at 24 révolutions. As the "slip" is less when the 
vessel is running at slow speed than when running at high speed, 24 
révolutions should, I think, give a little over 5 knots. White^ Nav. 
Arch. 548. From the second engineer's entries, moreover, and from thè 
estimâtes of the witnesses, it would appear that the engine must havè 
been backing fall- speed for about two minutes before the collision. Tht 
estimated time from the order to reverse to the collision is put at not 
less than from two and a half to three and a half minutes. As this was 
a^new Bteamet with ail the moderrl appliances, "her gear working quick," 
no âuch length 6î time for getting the engine reversed after the order tb 
reverse was given, can be admitted, as was estimated upon the évidence 
in the case ôf TJve LqMnto, 21 Ped. Rep. 651; 653. One-third of a min- 
ute is more than sufficientîri a steamer having the modem appliancesi, 
assuming a reasonably prompt obédience to orders, and that the vessel 
was running "slow." No delay in reversing fully and at once is in. that 
case necessary. Had the steamer not been going over four knots when 
the order to reverse was givonj and if that order was properly obeyéd, 
she would havè been very near if not quite at a dead stop at the time 
of collision. See T%e Awania, 29 Fed. Rep. 121, note. It is not 
daimed that shé was whoUy stopped, and the depth of the wound in.the 
bow of the Willey, and the great swing of the Willey's bows to the 
southward , are sufficient évidence to the contrary . Mr. Wolff , the expert 
and mechanical engineer, estimated the speed of the Martello at the col- 
lision at not over two knots. Upon ail the othertëstimony, I should ar- 
rive at about the same conclusion, and such is the first ofBcer's estimate. 
I do not regard that speed as insufficient to cause the injuries proved to 
hâve been ihflicted upon thé Willey. The length of time that she was 
backing withoutreducing her speed below two knots at the moment of 
collision is atrong corroboratîon of what is to be inferred from the other 
testimony, that she was going from five to five and a half knots when 
the order to reverse was given. The pilot, Wolff, who was acquainted 
with the handling of the steamer, testifies that if previously going only 
five knots, and if her full speed were twelve knots, she would be stopped 
dead on reversing the engines full speed in going from 200 to 250 feet. 
If this estimate is accurate, the steamer would hâve been backing full 
speed only about one minute. I think the estimate too smallj and that 
she was backing ftom a minute and a half to two minutes, reducing her 
speed from about five or five and a half knots to about two knots in go- 
ii^ from one to two lengths. I cannot hold a speed of about five knots 
ùnder the spécial circumstances of this case lo bé such "moderate speed" 
as tofree thesteamer from blâme. There was spécial need of verygreat 
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<Saiition;.because the steànier's boarse ,iû that *idî^ty, fonly a short dis- 
tance outside of the baf» was likèfy to. encounter incomiûg vessels, and 
because the lightening up on thè, ïnornitig of the 8:th of the fog which had 
prevaUèd the previous day,rwi8 likély to bring many vessels nea-r the 
entrance of the harborj^ and ;theihornsofother vessels were in fact heard. 
It had been dear in the mornîng, but had again shut down thick soon 
after the pilot left, about 40 minutes befofé the collision. The engineer, 
indeed^says that the Maijtellô had only steerage-way, but he was not the 
proper offider to testify to such a factj and from his own testiœony it 
appëars that the engine could hâve been run more slowly than 24 révo- 
lutions. If the fog was so: thick that the Willey oould not be seen. more 
than from 250 to 700 feetj as most of the Martello's witnesses testify, 
her specd was not " moderato," iwithin the dedsions; because she could 
go slowfer, arid it was irapossible,iwith that speed, to avoid any approach- 
ingvesselwithin thatdistahcei : 3%eCbfomdo, 91 U.S. 692; ThePfinnsyl- 
vania, 19 Wall. 133; The Nacoochee, 22 Fed. RepL 855y 28 Fed.,Rep. 
462; nePoUsnOe, 12 Fed. Bep. 633; McCabev. Steam-Ship Oo,,U Fed. 
Rep. 234. 

In the thick fog that preVailedi and in the expectatioii of vessels ap- 
proaching New York harbor, which ought to hâve been anticipated,'it 
was the furtber duty of the steamer to stop her engines at once when 
the fog-hom of the Willey was first heard off her starboard bow. From 
the direction of the wind it was to be inferredî that the sailing vessel 
Irhose hpm was heard waa prt&ably crossirig the steamer's course. ■ It 
was plain that the hom could i not be far off.:: » (Untir the position and 
course of the vessel whose fog-horÉ was heard near were dâfinitely known, 
it was Inoumbent on the steamer to stop her eiigihes,;and to dosoat once. 
3%eLepcmto^ 21 Fèd. Rejp. 651,1 659; The George D. JPisher, 21 Jîow. IjQ; 
The GUyof AOanta, 26 Fed.' Rep. 461, 462, and cases there cited; The 
JJfcor, II Prob.Div. 25; The Fhinklahd, L. R. 4 P. C. 529, 533, 534; TAe 
Dordogne, 10 Prob. Div. 6. là the case of TkeEhor, the steamer, though 
going at the rate of from three to three and a half knots oûly , waa held in 
^fault bemuse she did not stopat once on hearing the first signal from the 
other vessel . According to the' tJèstimony of the witnesses for the Marteiio, 
the time was doubtless quitte shorli between hearing the first hom fi-om the 
Will^ ànd her coming into viètfr. But it is évident that there was sème 
interval. Tho lookout of the Martdlo in the crow's neet, aud one of the 
mea on the forecastle estimate it at least one minutei TfaemastCT, and the 
first mate;who was ou the forecastle, both heard the horn; but it is clear 
ihat the orders "hard a-port," and "reverse the engine," were not given 
«ntil' after the mate had aeen the WiUey on the starboard bow, and or- 
dered hard arport. '■ Both were asked what they did upon hearing the 
faonï; and the^answer is only as to what was donc after the Willey was 
«een, when the mate's order was given immediately. In another place the 
mate says: ^'Isung outthe fc^-bom first; and, as she came in sight,: I 
sung out, 'hard a-port.'" AU thèse circumstances point to a very ap- 
préciable interval after the fog-hom was heard near and "nearly aheàd,* 
as one of ttié witnesses saysj tuïd before the order to stop was given. It 
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appears further on cross-e^apaination that the two men on the forôcaslle 
with the mate were more or less engaged in overhauling the ehain and 
anchor, which the first oflBcer was superintending. This circumstance, 
together with the very much less distance at which they estimate the 
Willey when first seen, than the estimate testifled to by ail the Willey's 
witnesses, aflford ground to doubt whether as sharp a lookout was kept as 
was required. Upon thèse varions considérations, the Martello must be 
held to blâme. 

2. The Willey's speed was estimated by the Martello's witnesses atfive 
knots, but by her own withesses at only four. The latter are sustained 
by the rate given by the patent log. The breeze, it is true, was esti- 
mated as a five or six knot breeze; but the Willey was well loaded, and 
had only about three-fourths of her canvas set, it having been reduced 
by hauling np the foresail as the breeze freshened. I think that she was 
not making much, if any, over four knots. By article 13 of the new in- 
ternational rules, the duty to go at "moderate speed" ina fog isimposed 
equally upon sailing ships and on steam-ships. "Every ship,"says the 
rxile, "whether a sailing ship or a steam-ship, shall, in a fog, mist, or 
falling snow, go at moderate speed." Prier to the adoption of this arti- 
cle the duty of sail-vessels to slacken speed in a fog or in thick weather 
had been recognized and enforced as a rule of prudent navigation. In 
the case of The John» Hopkèfis, 13 Fed. Rep. 185, where, upon a collision 
in a fog between a steamer going at three and one-half knots and a sail- 
ing vessel going twice as fast, the collision was held solely the fault of 
the sailing vessel. It was also applied in this court in the case of The 
Rhode Idand, 17 Fed. Rep. 554, where the schooner was held in fault 
for sailing in Long Island Sound in a fog at the rate of seven knots. In 
navigation in the open sea or on the lakes, where other vessels are not to 
be specially looked for, a rate of four knots for a sail-vessel has been held 
not a fault. The Colorado, 91 U. S. 692; TheLeland, 19 Fed. Rep. 771. 
In l'he Elysia, 4 Asp. 540, a speed of five and one-half knots in a fc^, 
it is said, would not be moderate. In The Zadok, 9. Prob. Div. 114, 
a speed of five knots was held not moderate speed in a fog in the Eng- 
lish channel. In The Victoria, 3 W. Rob. 49, a speed of six knots in. a 
dark night without fog was held immoderate. The same in The PeppereU, 
Swab. 12. In ail thèse cases the sailing vessel was held bound to heed 
ail the spécial circumstances of danger, and to moderate her speed acoord- 
ingly. In the case of The Zadok, swpra, Sir James Hannen, the prési- 
dent of the admiralty division, held it the duty of the sailing vésseî in a 
thick fog to moderate hér speed dowrt tô the standard of sufiSciént way 
to control her movements,— "tp as low à rate as is consistent with keep- 
ing a good steeragerWay ." l'his, duty was affirmed by Lord Escher in the 
court of appeal in the case of The Dordogne, 10 Prob. Div. 6, 12, where 
he says: "As the steamer, by her whistles, is perceived to be coming 
nearer in a fog, the sailing vesèel ought, if she is under full sail, to tâke 
Eail ofi", until she brings herself as nearly to a Stând-still as is possible 
whilst being under command." : In The Ebor and other cases, mpra, sim- 
ilar language is u^ed as to the duty of steamers.; 
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In the présent case the circumstâhces above referred to requîred spécial 
caution on the part of the sailing vessel as well as of the steamer. The 
speed which would hâve been moderate and justifiable farther eut at sea:, 
was imprudent in a thick fog, just outside of New York harbor, at a 
time and place when many other sailing vessels were to be expected to 
be approaching, and steamers to be departing upon courses crossing the 
Willey's at nearly right angles. The Willey had about three-fourths of 
ail her canvas set. She had by no means brought her speed "down to 
the standard of good steerage-way." On the contrary, she was going at 
nearly fuU speed. She hauled up her foresail a while before, not to di- 
minish her speed, but to avoid increasing it, as the breeze was freshen- 
ing. ,'F6ur knots for her was équivalent to eight knots for the steamer, 
relatively to her maximum speed, as well as tO her ability to keep oui 
of the Way of other vessels that she might be bound to avbid. Two such 
sail-vesseis crossing at her speed in such a fog would be likely to corné 
in collision in spite of anythiug that either ôr both could do a'fter they 
had sighted each other. Such navigation was not prudent or reasonable, 
âsnd therefore not "moderate" in asituation where iuany other ships,' — 
sail-vessels as well as steamers,— --wefe likely to be met, some of which it 
might be her duty to avoid. She was bound, in such a place, to mod- 
erate her speed within the limita offair steerage-way, so that she could 
do her shâre in avoiding collision after the danger of it was perceived. 
As obsetved in the case of The J^hode Island, 17 Fed. Rep. 554, 659, if 
the spieed of the sailing vessel would not be prudent or justifiable or mod- 
erate, as respects other sailing vessels that she was likely to meet, and 
out of whose way she would be bound to keep, the same rule must be 
applied, and her speed be held not moderate, though the other vessel be 
a steamer. Though she may hâve the right of way, she bas no right to 
increase the burden that falls on the steamer to keep out of the way. 

It was a fault in the Willey that, after hearing the steamer's several 
whistles coming nearer, she did not even then take any steps to check 
her speed or do anything to avoid collision. In the case of The Zadok, 
9 Prob. Div. 117, Sir James Hannen says: 

"Though the whistle of the Iduna was heard once, and twice, and thrice, 
y;ét'no précaution whatever was taken on board the Zadok to guard against a 
cbntingency which she was warned might hàppen of a steamer being in a po- 
sition which' required caution. I am a4vi3ed that what ought to hâve been 
done was this: that men should liave been stationed so as to work on the 
Ijiraces, and put the foresail aback, by letting themfly; they would cpme at 
6nc9 ab^cl^ii •and woul^ tend to thrôw ofE the Ship's head, by putting thç helm 
tèstarboàrd; and, when the vessel Was seen, * * * there would hâve 
bêehtime'fôr them to effectuate that maneuver, which might hâve had the 
effect of avoiding the collision aUogéther. Instead of that, no préparation was 
œade to. d6 anything on bOard the Zadok. Those on board seem to hâve 
tbought that she, being a sailing vessel, and the other being a steamer, the 
former.had a right. to keep her course, and do nothing. That is noti the vie w 
rtake.npr the vi^w which I am advised should be taken." 

Thase observations are in the main applicable to the présent case; and 
as respects the right of the sail-vessel to hold her course, as against a 
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steamer, the suprême court in Peck v. Sanderson, 17 How. 178, 182, say: 
" Where, as in the présent case, they are brought suddenly and unexpectedly 
close to each other, and the ordinary rules of navigation will not prevent a 
collision, it is the duty of each to act according to the emergency, and to take 
any measure that will be most likely to attain the object." 

The master states that he would hâve ported his helm, and could hâve 
avoided this collision, if the steamer had given him their signal whistles 
to indicatethat shewas backing; and it is charged as a fault against the 
steamer that she did not giv6 thèse signais. But, as article 19 of the 
new régulations expressly déclares that the "use of thèse signais is op- 
tional," it is not in itself, independently considered, a fault that they 
were not given. Notwithstanding the fact, howey;er, that the signais are 
made optional, when their great utility in promoting a mutual under- 
standing-between a steamer and a sailing vessel cornes to be bettpr un- 
derstood, it may then be a légal duty on the part df the steamer, as one 
of the obligations of reasonable prudence, to give those signais, whene ver 
the situation is suph that the steamer cannot alone avoid collision, and 
when the steamer knows, or oughtto know, that the other vessel, guided 
by such signais, but not without them, might safely change her course 
so as to avoid disaster. I do not need to pass on that question now. In 
the situation of thèse two vessels, the master of the Willey, withorit 
knowing ^hether the steamer intended to go ahead of him or astern, or 
even whether she had reversed her engines, (in which latter case the 
steamer could not materially change her course,) could not prudently 
change his own course in time to be of any service. I cannot, therefore, 
hold the Willey in fault on that ground. The cases in which steamers 
fail to hear the fog-horns of sailing vessels until quite near are too fré- 
quent to warrant the inference that the horn was not properly blown, 
because not sooner heard. For the Willey 's speed, however, in that sit- 
uation, and for her failure to attempt to check it after the approaching 
whistles of the steamer were several times heard near in the thiçk fog, I 
must hold her to blâme; and the damages and costs must, therefore, in 
botb cases be divided. 
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The Champion. 

The Lawtelle. 

The James H. Bbewsteb v. The Champion et al. 

{District Court, E. D. Penmylvania. February 7, 1888.) 

TowAGB— Ghoundins op Tow— Bubden op Proop. 

A barge was grounded, while in charge of a tug, without any fault of her 
own. If the accident occurred where the libelant's witnesses say that it did. 
it was at a place which was known to be dangerous. The défense claimed 
that it occurred in the customary channel, and in conséquence of extraordi- 
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narily low water; There was, notliiijgi; In the evidencp to sustain the alléga- 
tion of extraordinarily low wate^, éxcëpt the' fact of the groundlcg; no évi- 
dence that'Snyothersuch Vêsfeel '^iQuaded in the channel about the same 
timé, ndW thàt any suohvessel evergrounded at the point where respondenta 
claim th(^t this occurred. ,fftld,ith«A the burden of jycoot was on the défense,, 
«nd that the évidence , was, isLBafflcientto sustain their position. 
*. SikMii— Gkouitding of Tow— Damages— Kbpaib. 

Wheh, through the négligence of the tug, a tow la run aground and dam- 
aged, and snbsequently the ownew pt the tug put the tpw in as good condition 
as she was in bejtore the accident, ;datuage8 can be recovered only for the un- 
necessary delay caused the'reby. ' 

In Admiralty. Libel for damages. 
Flanders & Pugh, for libelaht. 
Drioer & CàdsMi, for rèspondents. 

Butler, J. The Brewster wasinjured by groundîng, while în charge 
or the rèspondents, without any faialt of her own. The défense is inév- 
itable accident; that she grounded in the customary channel, in consé- 
quence of ôxtraordinàry low watér. The witnessés on the ônè side and 
the other disagree respecting thé point at which she grounded. If it ia 
where the libelant's -witnessés say, the défense fails. The barge should 
^ot hâve been taken there. The place was dangerous, and khown to be 
so. If it occurred elsewheré; the resuit must be the samé. There is 
ïipthing in the évidence to justify the allégation bf extraordinarily low 
wàter, except thé fact of grounditig; no évidence that any other such ves^ 
sel grounded in the chânilel aboiit the same time, or that such a vessel 
evèr grounded at the|tbint where the rèspondents assert tha,t this oc- 
curred. No reasdn is sliown or suggested for the éxtràordinary shallow- 
hess of the water'set up. The burden is on rèspondents, and the évi- 
dence is insufficient to sûstain their position. The weight of the evi^ 
dence justifies a belief that the Rèspondents' witnessés are mistàkën rë^ 
epecting the point where the grounditig ocCurred. After thé injury thé 
rèspondents tdok charge of thé vessel, and had' her repaired. They 
^howed à commendable dèisiré to dischai^e theif diity towards her. If 
the repairs put her in as good condition as she was before the accident', 
the libelant is entitled to nothing, unless it be for delay. The case must 
go to a commissioner on this question. 
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Platt and others «. The Georgia.' 

(Diêtriei Court, B, D. Neui York. November 4, 1887.) 

Mabitiub Libu— Quabaptinb Commissionbrs— Cabb of Sick Se amen. 

The services of the quarantine commissioners, in thecare and treatment of 
sick seamen in the quarantine hospitals, are maritime in their character, and 
the lien of tho commissioners on the vessel, arising out of such: Services, re- 
qnired by State statute^ càn «onsequently be enforced by à proceeding in ad- 
miralty. 

GoodriçhyDmdy & Goodn(^, îqr ]3béian\a. 

Sidney Cfcttèb, for claimant. 

JB. ï). Bënedid, for libelani; in another suit. 

Benedict, J. This is a proceeding in rem agaînst the brjg Georgia, 
by certain officers of the state of New York, designated "commissioners 
of quarantine," to enforoe a lien for the care and treatment of some sick 
members of the crew of that vessel, who, by direction of tiie health 
officers of,the port of New York, were sent to one of the quarantine hos- 
pitals ii^ Neiy York harbor, and there treated and mphtàinéd; the vessel 
having arrived with contagions sickness on board. There is no question 
as to the faots, and upon the facts a lien upon the vessel in fayqr of the 
.^bêlants iscreated by a provision in the statu té of the state of New York. 
The only question in this case is whether alien of the character in ques- 
tion, preated by the state statute,,can be enforced by a proceeding in thé 
admiralty. ît can be so enforced if the subject-matter — in tMs case thè 
services rçndered— are maritime in character; otherwise not. I seé no 
reason todoutit the propriety of holding thèse services to be maritime. 
They are services rendered in the care and médical treatment of seamen 
attachcd toi] the^y^ssel. The seamen were. so cared for and treated! by 
reason of sickness inçurred in the, course 01" the voyage. Their care and 
treatment,, therçfore, devolved on the vesselby thé, maritime law; and for 
that reason their cjirp by thelibelants should be considered a maritime 
service. MprpQver, thèse particular services; wçre rçquired by the quar- 
antine lawsof the state to be rendered before thé véssej pould bé allbwed 
to complète ber voyage. . Such charges might well be deemed port char- 
ges, necessarily inçurred by the vessel in the due course bf her voyagé, 
and for that reason maritime in thçir character, 

My opinion, therefore,is that the ïibelants lîave a lien upon the vessel 
whidi may be enforced by this proceeding. 

•Reported by Edward G. BenèaiotjBsq., ol the New York Imr. 
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The RoTHEMÀY.^ 

MOETON W. The ROTHEMÀY, 

{District Cowrt, 8. D. New York. Pebruaty 6, 1888.) 



Sbambn— G11A.IM FOB Wagbs— Desbbtion — Cbttel Tbbatment. 

As against libelabt's daim for wages, the defenee set up was désertion. 
Libelant claimed that he left the vessel on account of cruel treatment by the 
master. As tlie cruelty alleged by libelant rested solely on his own évidence, 
was denied by the master, maite, and steward, theirçvidence net belng rebut- 
ted by libelant, and none of his iahipmâtes being called to corroborate him, 
Tield. that his claim, resting on such testimony* was toc uncertaiu, and too 
much oçen to suspicion as to his good faith, to be allowed, and the libel should 
be dismissed. . . , . 

îni'Àdnaiwilty.' Libel for -v^iràges. ' ' 

WUlîsÈ: Dinoâ, ior lihéiajit. ^ ' .' 

J.R.Wdl}!^,' îorclaîm&ai. 

BftoSyiit, J^ .Tlielïbelâïit sues for a balance of wages due from the Brit- 
ish veksèl Rpîlieïi'i'ay , où bbard oîF wbich he shipped for three yeâb. On 
arrivai àt iS^éw York, àfter being two months abroad, he left the ship, 
àhdmost bf thè crew did the same. : His wâgesby the articles were £2 
îds., per mçinth. Thé currètit rate at New York was $30. The défense 
îs désertion. The libelant was not regularly diseharged. The excuse 
for leaving isaÛeged cruel tréàtment, viz., that he was triced up by the 
ma,ster for a côînparatiV'ély trifling offense, his hands being handcuff'ed 
behind him, â rope rové through; ând carried ôver some skids, and theh 
lifted up so that he rested oniy u^dn his toes, catising great sùflfering. , 

If the pUti'ishment to the éxtent alleged by theseamah were proved, 
I should hésitatë toi regard the Case as ohe bf désertion. The captairi, 
mate, and steward, however,'ftll testify that thé 'libelant was not at ail 
lifted up, but stobd firmly -tapdn his feet. Thesteward testified that part 
pf the timà he Was dancing a jig. The libelaiit Wîas présent when t>his 
testimohy. wjÇs givéh, and had opportunity todênybr rebut it, but did 
hpt do so;,àibia hisstory ià not confirmed by any other witnesses among 
his nïany çbÈttpaniotiâ, who must hâve been f^^y cognizant of thé facts. 
Âfter two br'threé weeks ashorô he sbipped orî bbâïd aïiother vessel, pre- 
sumably. at much highef wages. Théré îs tbo Qltich" ufacertainty as to the 
îîberant's claîA bf éicessivé putiîshment', resting'ÏÏppn such uhcorrpbo- 
rated statements of his own, atid tbo much roôrd' foi- sUspicioQ*às tcJ Ws 
good faith, in the yarioug.Qircum.^tances of the case,^ to warrant.a decree 
in his favor, and the libel must, thétefore, be dismissed. 

iReported by Edward G. Benediot, Esq., of the New York bar. 



BANK OF WINONA V. AVEEY. 81 

Bank of Winona v. Avery et al. 

. (Dùtriet Court, JV. D. Mississippi, W. D. December 27, 1887.) 

Courts— Fedbhal Jurisdiction— Citizbnship— Act of Makch 3, 1887. 

Where the jurisdictlon is founded only on the fact that the action is be- 

tween citizens of différent states, suit may be brought in tàe district of the 

résidence of either the plaintiS or défendant. 
(Syllativs bu the Court.) 

On Motion to Dismiss. 

W. V. Sullivan, for plaintiff. 

Gcdhoun <b Green, for défendants. 

HiLL, J. The question now presented for décision arises upon de- 
fendant's motion to dismiss the sait, for want of jurisdiction, as pro- 
vided inthefirst section of the act of congress, approved March, 3, 1887, 
amending the act of 1875, in relatioa to the jurisdiction of the circuit 
and district courts of the United States as to the district in which suits 
shall be brought, which section reads as foUows as to whefe suits shall 
be brouighV: ;" No person shall be arrested in one district for trial in an- 
otherj in any civil action before a circuit or district court, and no civil 
suit shall be brought before either ofsaid courts, against any person, by 
any original process or proceeding, in any other district, than that 
whereofihe is an inhabitant; but where the jurisdiction is founded only 
on the fact that the action is between citizens of différent states, suits 
shall be brought only in the district of the résidence of the plaintiff or 
défendant.*' , The plaintiff in this action is a citizen and résident of this 
district, and the défendants are citizens and résidents of the state of 
Louîsiana, but sued in this district. This provision of this section bas 
not yet been construed by the suprême court of the United States, which , 
when donc, will settle the question for ail the courts. I am not aware 
of but two décisions of the circuit courts of the United States, so far un- 
dertaking to construe this provision, of this section, — the first of which 
is, the case of Yuha Co. v. Minmg Go., 32 Fed. Rep. 183. The opinion 
in this case was delivered by Judge Sawyer, circuit judge, and con- 
curred in by Justice Field, of the suprême court, and Judge Sabin, dis- 
trict judge of Califomia, holding that under this provision of this sec- 
tion of the act of March 3, 1887, suit can only be brought in the dis- 
trict of the résidence Of the défendant. The other case is that of Falesv. 
Railway Co., 32 Fed. Rep. 673, decided by Judge Shibas, district judge 
of lowa, in the circuit court of the Northern district of lowa. The high 
jegard I entertain for the judicial opinions of the judgeswho decided the 
• case in California, would cause me to hesitate long before comingtor a 
conclusion differing from them, were it not that I am satisfied they over- 
looked the last clause of this portion of this section, which, it appears to 
me, cqntains an exception, or modification, of the first clause, where 
the jurisdiction is founded alone upon the fact that parties are citizens 
v.34F.no.2 — 6 
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of différent states ; itis either this, or the last clause is without meaning, 
and we are not to présume that congress wduld put in a statute a clause 
without intending to mean something by it. The argument in the 
opinion of Judge SniRASy in' thè lowa case, whichreviews thè décision 
in the California case, is so conclusive, to my mind, that suit may be 
brought in the district of the résidence of either the plaintiff or défend- 
ant, when thei jurisdiction is only founded upon the citizenship of par- 
ties to the action, that I do iitit believe it can bé successfully contro- 
verted, and therefore feel constrained to adopt this construction of this 
provision of the act of 1887. The resuit is that the défendants' motion 
to dismiss the cause must be overruled. ' 



EVERHÀRT et ^. r. EVERHART. 
(©&•««« Court, s. D. MU»U*ippi, W. D. February 10, 1888.) 

1. COTJHTB— PbDBRAL JUBISDICX'lON-ï-ACînON Td AnnOI. WlLL- 

À suit to. annul s will as aqiuniinent of tiUe, and to restrain the enfoica- 
ment of & decree admittîn'g' it to' pi:tibaie, is in éssential t>articular8 a stiit in 
equity, and if bj; the law obfeiinSng la the State, oustomary or statutory, sach 
a suit can be luaintaiped in onie ^of its courts, wtiateye): désignation that court 
may béar, it may be maintained by original propess in the circuit court of the 
Utiited States, it the parties are citizens of différent states, and the amouiit 
in controversy is sufScieut to glvetiie circuit court of the Faited States juris- 
, dletion: .:; -j r ■; - ■■ ■■;■;.■■■;■-•■'■, 

.2. Samb. . ;,■:,.,.,.;... i . , 

Jurisdiction as to wills, and their probaté as sùeh, is neitber included nor 
exceptëd ont oî the grant of judiciâl po-Wers tb the courts of the tJnlted States. 
! So'faraslitis «a par(«, and. mersly administrative) it is uotconferred, ai^d it 
çannot be ezercised t>y them at.all, viutïl in a case at law oi; in equity its ex- 
ercise beconies necessary to sèttle a controversy of which a court of the Uhited 
States may tôke cognizance by reason of the citizenship of the parties. 
8. Wills— Yalidity and Rbqtjijpteb— Mississippi Statutes. 

By the statutes of the state of jyjliasissippi, a livill, tp pass title to real estate 
to the devisee, must be made iii writing, and signéd by the testator or tésta- 
trix, br by some other person in ils or her présence, and by his oi her express 
direction, and, if not whoUy written and subsçribed.by the testator or testa- 
, trix, it must be attested by two pr more crédible witnesses, in the présence of 
the testatbr or testatrix. , 

(SylUùms by th» Court.) 

In Eqtîty. On demurrer to bill. 

JPVanfc /oÂnston and Yerger d: Fermer, for cottiplaînants. 

CaUioun tfc Green and McOàbe & Andereon, for défendants. 

HiLL, J. Thia questions now presented for décision àrise upôn the 
démtiri*ër of the défendant to com piaillante' bill, ind, by request df both 
parties, upoii thè sufficiehcy of the proof to establiâh the will upon the ex 
parte evideiice of the subscribing -witnesseë exhibited with the papér writ- 
ing purporting to be the will of the décèdent, exhibited with the bill. 
The bill in substance allèges that M. Everhart dîed in Issaquena county 
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in this state, possessed and flei25ed of the reâl e'state described in the 
bill; that he left suxviving him no wife or childreii or descendants; that 
complainants are his brother and sisters, and heirs at law, and entitled 
to an undivided interest in the lands of which décadent died seized and 
possessed, and for the recovery of which they hâve brought their action 
of ejectment in this court, which is now pending, they being citizens of 
the state of Indiana and the défendant a citizen of this state and division 
of this district, and the value of the land in controversy, of a greater 
sum than $2,000; that the défendant claims title to said lands under a 
pretended last will and testament of said M. Everhart, which paper writ- 
ing claimed to be such last will was presented to the clerk of the chan- 
cery court of said county of Issaquena, and upon the ex parte sworn state- 
ments taken in writing and exhibited with this bill, was admitted to 
probale by said clerk in common forra; that complainants had no no- 
tice actual or constructive, of said proceedings had before said clerk. 
The bill further allèges that said M. Everhart never did sign said paper 
writing, nor did any one else sign it in his présence, and at his spécial 
direction; and further, that he was not at the time said paper writing 
was prepared of Sound and disposiug mind and memory, and capable of 
making a last will and testament; and further avers that said paper 
writing is not the last will and testament of said M. Everhart, and prays 
that the same be so declared by the decree of this court, and that the 
défendant be enjoined from setting the same up as a muniment oT title 
as against the just claims and rights of complainants to their undivided 
interest in the lands described in the bill. The défendant, who is the 
sole legatee and distributee under the will, except the nominal sum of 
dne dollar given to each of the complainants, by his demurrer admits 
the facts stated in the bill as true, but insists that this court has no juris- 
diction to grant the relief prayed for in the bill; that jurisdiction to déter- 
mine wh«ther the paper writing presented to the clerk of the chancery court 
of Issaquena couuty, and so admitted to probate by him in common 
form, is not the will of said M. Everhart, is alone vested in the said 
chancery court, with the right of appeal as in other cases. That the de- 
murrer is not well taken, aside from the jurisdictional question thus 
raised,is admitted, consequenfly the only question that need be consid- 
ered arising upon the demurrer is as to whether or not this court has ju- 
risdiction to détermine whether or not the paper writing so admitted to 
probate by the clerk of said chancery court is the last will and testament 
of said décèdent, and conveys to the défendant the title to the lands de- 
scribed therein as against the title of complainants to an undivided in- 
terest in said lands as the heirs at law of décèdent, and to enjoin défend- 
ant from setting: up said paper writing as a muniment o( title to said 
lands in said ejectment suit, and as against complainants' rights as heirs 
at law of said M. Everhart. The power in the owner of real or perspna,l 
property to dispose of the same bj' last will and testament, and the mode 
in which the same may be done, and the proceedings for the establish- 
ment of such will, is derived wholly from the statu tes of the state. It 
-is well BetUed that the circuit courts of the United States hâve iïo power 



84 FEDERAL REPORTER. 

to take proof and admît wills to probàte, so far as it îs ex parte and merely 
administrative, and, if this bill were filed for that purpose, it is clear 
that this court would be without jurisdiction, and the demurrer sJiould 
be sustained, and the bill dismissed. It is equally clear that any decree 
this court can make can only settle the rights of the parties to the suit, 
and to the property embraced in it. Section 1960, Code 1880, gives to 
the chancery court of the county in which the testator had a mansion 
or résidence at the time of his death the jurisdiction to admit wills to 
probate, and by section 1961 provides that when any last will and testa- 
ment is exhibited to be proved, the court may take the probate thereof, 
but that any person interested may at any time within two years, by pé- 
tition or bill, contest the validily of such will, and an issue shall be made 
up and tried,- as other issues, to détermine whether the writing produced 
be the will of the testator or not; but if no party shall appear within two 
years to contest the will, the probate shall be final, and forever binding, 
save to infants and persons non compas mmtk, who hâve two years to con- 
test the will after the removal. of their respective disabilities. : Section 
1962 prOvides that any one interested in a will may propoûnd it for pro- 
bate, and the clerk may issue summons for the attendance of the wit- 
nesses. Section 1963 provides that the will mustbe proven by one of 
the subscribing witnesses, if alive, and résident in the state, and compé- 
tent lo testify; otherwise the . hand writing of the testator and witnesses 
may oe proven. Section 1964 provides that the affidavits of the sub- 
scribing witnesses may be substituted for the attendance of the witnesses. 
Section 1965 provides that the testimony shall be redue&d to writing, 
when, if it shall appear that the will was duly executed, it shall be ad- 
mitted to probate. Section 1967 provides that any proponent of a will 
for probate may, in the first instance, make ail interested persons parties 
to his application to probate the will, and in such case ail who are made 
parties shall be concluded by the probate of the will, but at the request 
of either party to the proceedings an issue shall be made up, and tried 
by a jury, as to whether the writing propounded be the will of the al- 
leged testator or not. The défendant did not proceed under this last sec- 
tion, and consequently the complainants bave the right to contest the 
will under the provisions of section 1961, and might hâve filed their pé- 
tition or bill to set aside the probate in the chancery court of Issaquena 
county, but, being citizens of another state, bave seen proper to file their 
bill in this court, in aid of their action of ejectment, of which this court 
has undisputed jurisdiction. The provision made in section 1961 is a 
spécial provision made for those desiring to contest a will to probateof 
which they were not made parties, and not to establish a wiU, and pro- 
vides that the same shall be by pétition or bill, — as I understand it, sitting 
as a court of equity proper, and not in the capacity of a probate.: court; 
ând provides that an issue shall be made, and tried by a jury; but the 
jury may be waived, and the question tried by the chancellor. I am of 
opinion that under the rule announced by the suprême court of the 
United States in the case of Gaines v. Faentes, 92 U. S. 18, and Ellis v. 
Davis, lOd U. S. 485, 3 Sup. Ct. Rep. 327, that this court has jurisdic- 
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tioii to try and détermine the question as to whetber or not the paper 
writing propounded as the will of said M. Everhart, and probated in 
common form, is the last will of décèdent or not. It is held in the last- 
named case that jurisdiction of wills, and their probate as such, is nei- 
ther included or excepted out of the grant of judicial power to the courts 
of the United States; so far as it is ex parte and merely administrative it 
is confined, and cannot be exercised by them at ail, until in a case at 
law or in equity its exercise becomes neoessary to settle a controversy of 
whieh a court of the United States may take cognizance by reason of the 
citizenship of the parties. It is also held in the same case that the cir- 
cuit courts of the United States will take jurisdiction of rights created by 
the statute of the state, and spécial remédies given by the statute of the 
State in which circuit court of the United States is held. This rule is 
sustained by numerous décisions of the same court, and is not now an 
open question.- The resuit is that defendant's demurrer must be over- 
ruled, with leave to the défendant to answer within 30 days, and, if an 
issue shall be made, it will be submitted to a jury, as provided in sec- 
tion 1961. 

With the purpose of settling the rights of the parties without further 
litigation, as I suppose, both parties request me to détermine whether 
or not the proof of the subscribing witnesses taken before the clerk of 
■the chaiicery court of Issaquena county, and upon which the paper writ- 
ing was admitted to probate by the clerk in common form, is sufficient 
"to establish the validity of the paper writing as the last will and testa- 
ment of said M. Everhart, so as to vest the title to the lands in contro- 
versy in the défendant. The testimonj' is quite brief, and is in substance 
as follows: That said M. Everhart requested one of the witnesses to write 
his will, which he did, as dictated by said Everhart; that when it Avaa 
written said Everhart attempted to sign it, but from physical debility 
was unable to do so, but in the attempt made a small mark or scratch 
■on the paper, and failed to do more; that he said he made and published 
the paper as his last will and testament. The paper writing shows a 
small mark or scratch on the left-hand corner, but no name attached to 
it. There are also two small marks or dots on another part of the paper, 
very dim, and look as though made with the point of a pencil, and not 
at the usual place for signing such a paper, by the party executing it. 
The name of M. Everhart only appears in the commencement of the pa- 
per, which it is évident was not intended as a signature of the testator. 
The draughtsman vins not requested to sigh the testator's name, and the 
testator's effort to sign the paper bimself shows that he did not recognize 
the signature made in the commencement of the writing by the draughts- 
man as his signature. The place where made, and the character of the 
small marks and dots, fumish no évidence that they were made as a sub- 
stituts for the signature of the testator. It is true that a testator may 
sign his will by making a mark, but he must intend the mark. as a sub-^ 
stitute for his name; and when there is no name written, or anything 
indicating who made the mark, and especially when the mark is made 
Jit an unusuar place for the signature, it ought to require very satisfao^ 
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tory évidence that the mark waa iùtended by the testator as his signa- 
ture, or as a substitule for it. As already stated, to make a will valid 
to pass thé titJe to real estate, nnder the laws of this state, it must be in 
writing and signed by the téstàtor, or by some other person in his prés- 
ence, and by his spécial direction. This paper writing was not signed 
by any other person. I am satisfied that the proof exhibited with the 
paper writing as the proof upon which it was admitted to probate by 
the clerk of the chancery court, fails to show that the testator intended 
the marks made by him to be a substitute for his signature, if indeed 
he knew that he had made them at ail. I am satisfied, looking at th& 
face of the paper propounded as the last will of said M. Bverhart, and 
the proof of the subscribing witnesses exhibited with it, that this pa- 
per cannot be held a valid will, so as to vest the défendant with the title 
to the lands described in the bill. But if the défendant desires so to do, 
he can answer the bill, when an isSue will be made up to be tried by a 
jury upon the évidence produced by both parties; and upon such trial 
what is hère said will hâve no influence with either court or jury, but 
the cause will be determined as though thèse remarks had never been 
made, or evèn conceived. 



United States v. Bateman. 
'■'lOircuit Court, N.B. Çalifornia. March 5, 1888.'» 

1. Oodrts-^PsideSai, — JuBisDictiON— Homicide— WiTHiN Presidio Militart 
Kbsbevation. 

The Presidio military réservation, in the city and county of San Francisco, 
is not a pjace "pnder the exclusive juriBdiction of the United States;" and a 
homicide committed within the réservation is not an ofEense against the 
United Staties, within themeaningof section 5389, Rev. St. 

8. Same. 

A homicide committed withîn said Presidio piilitary réservation is not an 
ofEense oveï whlch the courts of the United States hâve jurisdiction. 

{Syllahus by ihs Court) 

Indictment of Thomas N. Bateman for the murder of Samuel M. So- 
per, firstsergeant of troop A, Second cavalry, U. S. A., stationed at the 
Presidio military réservation. 

/. T. Oarey, U. S. Atty., for. the United States. 

Mfc/ieH <fc i3oTiwe%, for défendant. 

Before Sawyer, Circuit Judge, and Hoffman,! District Judge. 

Sawyer, J., (HoFFMAN, J., coucurring.) The défendant is indicted 
for the murder of Samuel M. Soper, alleged to bave been committed on 
July 5, 1887, within the limits of the military réservation situate within 
the city and county of San Francisco, and known as the "Presidio." 
The indictment is found under section 5339 y Rév. St. , which provides 
for punishing a murder committed "within any fort, arsenal, dock-yard, 
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magazine, or in any other place, or district of country, under the ex- 
clusive jurisdiction of the United States." The défendant pleads that 
the place where the murder is alleged to hâve been committed, is not 
within the exclusive jurisdiction of the United States; or within the juris- 
diction ofthè United States; and that the offense charged is not an of- 
fense against the laws of the United States, within the meaning of the 
statute; or an offense over which the circuit court has jurisdiction. The 
admitted facts upon which the décision must dépend are as folio ws: The 
place where the offense is alleged to hâve been committed, is within the 
limits of a militâry réservation of the United States, situate within the city 
and county of San Francisco, known as the " Presi dio, " as it was at the time 
of the commission of the offense, bounded, surveyed , and established, and 
a^tually ocfeupied, by the United States for militâry purposes, having 
upon it garrisons, officers' and soldiers' quarters, forts, fortifications, etc., 
in actual use and occupation for militâry purposes by othoers and sol- 
diers of the regùlar army of the United States. For 35 years prior to 
the treaty betwéen Mexico and the United States, by which California, 
ineluding the land in question, was ceded to the United States, and 
up to the titoe of their occupation by the United States, the lands within 
this réservation had been occupied by Mexico as d militâry reserve, 
haVing upon it forts, garrisons, and appurtenanoes,' occupied by Mexi- 
can troops for militâry purposes; and, continuously, from the surren- 
der of thèse premises by the Mexican forces to thç United States down 
to the présent time, they hâve in like mannerbeeh oocupied for iike pur- 
poses by the militâry forces of the United States. Thèse lands, with ail 
other lands of the state of California, were ceded to the United States by 
Mexico by the treaty of Guadaloupe Hidalgo, of February 2, 1848. On 
June 23, 1848, prior to the organization bf the state government of Cali- 
fornia, and while under the exclusive sovereignty and jurisdiction of the 
United States, Capt. J. L. Foisom, assistant quartermasterU. S. A., in 
compliance with instructions given by B. Riley, brigadier gênerai U. S. 
A., and militâry governor of California, dated March 29, 1848, estab- 
lis^ied the boundaries of the said militâry réservation, which boundaries 
included the point where the homicide is alleged to hâve been committed . 
Afterwards, on November 30, 1848, on the recommendation of the prés- 
ident, a joint commission of navy and engirteer ofïicers was appointed 
for the pUrpose of examining the coast, with a view to selecting militâry 
réservations. Said commissioners, on March 31, 1850, recommended 
the réservation of the Presidio, with boundaries ineluding the point where 
the homicide is alleged to hâve been committed. Thereafter, on Novem- 
ber 6, 1850, Millard Fillmore, président of the United States, by an ex- 
ecutive order, exempted and reeerved from sale, for public services, the 
lûst^mentioned tract. Afterwards, by an executive order issued by Mil- 
lard Fillmore, président of the United States, dated December 31, 1851, 
which order was confirméd by an act of congress approved May 9, 1876, 
the boundaries of said réservation were somewhat modified, but they 
still, and al ail times, inéluded the point at which said homicide is al- 
leged to havè been committed. On September 9) 1850, California was, 
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bj' act of èongress, admitted as a state into the Union, "on an equal foot- 
ing wlth the original states in ail respects whatever." There was no rés- 
ervation of sovereiguty over any part of the public lands. The only con- 
dition was that there should be no "interférences with the prirnary dis- 
posai of the publiclandswithiniits limits," and that the state "shall pass 
no law and do no act whereby the title of the United States to, and rigtit to 
dispose of, the same shall beiœpâired or questioned; and that they shall 
never lay ftny tax or assessment of any description whatsoever upon the 
public domain of the United States." 9 St. 452. The only act of the 
législature Of California brougnt to the attention of the court, that can 
possibly be regarded asafïeeting the question is the act of April 27 , 1852, 
whicb préivi^àes "that the cotisent Qf the législature of California be and 
the satae is hereby given tothe purchase by the government of the United 
States, or under the authoritypf the same, of any tract, pièce, or parcel 
of land from any individual or individuals, bodies politic or corporate, 
withinthe boundaries or limits of this state, for the purpose of erecting 
thereon armories, arsenals, forts, fortifications, navy^yards, or dock-yards, 
magazines, cjustom-houses, light-houses, and othex needful public build- 
ings or establishments whatsoever; and alldeeds, con voyances, or title pa- 
pers for the sattie shall berecorded as in other cases, upon the land records 
of theoo'unty in which the land so conveyed may lie; and in like manner 
may berecorded a sufficient description, by metes and bounds, coursesand 
distances, of any tract or tracts, légal divisions or subdivisions, of any 
publicland belonging to the United States, which may be set apart by 
the général government, for any or either of the purposesbefore men- 
tioned, by ah. order, patent, or other officiai document or paper so, de- 
scribing such land. The consent herein and hereby given being in ,ac- 
cordance with the seventeenth clause of the eighth section of the first ar- 
ticle of the constitution of the United States, and with the acts of con- 
gress in suchçases made and provided." St. 1852, p. 149. 1 Hitt. Code, 
§ 4215. At the time the homicide is alleged to hâve been committed, 
no description by metes and bounds, or otherwise, had been recorded 
upon the land records of the city and county of San Francisco, as pro- 
vided for in the latter part of thç section quoted. The deceased, Saniuel 
M. Soper, was at the timeof his death, and he had been for someU me 
priorth«reto^ first sergeant of troop A, Second cavalry, U. S. A., stationed 
at the Presidio. The' défendant was at the same time a private in the 
■ same troop,. stationed at the same place. 

Upon the fore^ûing state of facts, is the point where the homicide is 
alleged to hâve been committed "a place * * * under the exclu- 
sive jurasdiction of the United States?" We do not think it is, and not 
being so, the: act is not an offense against the United States, within the 
nieaning of section 5339, Rev. St., or an offense over which the United 
States courts hâve jurisdiction. This point is authoritatively determined 
by the aupreine court of the United States in the late case of RaUroad Co. 
V. Lowe, 114 U. S. 525, 5 Sup, Ct. Rep. 995. In that case the réserva- 
tion at Fort Leavenworth was situate precisely like that at the Presidio, 
at the time of the admission of Kansas into the Union. Says the court; 
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"Theland constitnting the réservation ivas partbfthe territory acquired • 
in 1803 by cession from France, and, until tlie formation of the state of Kan- 
sas, and her admission into the Union, the United States possessed the rights 
of a proprietor, and had political dominion and sovereignty over it. For 
many years before that admission it had been reserved from sale by the proper 
authorities of the United States, for military purposes, and occupied by them 
as a military post. The jurisdiction of the United States over it during this 
time was necessarily paramount. But in 1861 Kansas was admitted into the 
Union upon an equal footing with the original States; that is, witli the same 
rights of political dominion and sovereignty, subject like them only to the 
constitution of the United States. Congress might undoubtedly, upon such 
admission, hâve stipulated for the rétention of the political authority, domin- 
ion, and législative power of the United States over the réservation, so iong 
as it should be used for military purposes by the government; that is,it could 
hâve excepted the place from tlie jurisdiction of Kansas, as one needed for 
the uses of the gênerai government. But from some cause, — inadvertence 
perhaps or over confidence that a recession of such jurisdiction could be had 
whenever desired, — no such stipulation or exception was made. ïhe United 
States therefore retained, after the admission of the state, only the rights of 
an ordinary proprietor." 

Thèse observations are as applicable to the Presidio as to the Fort 
Leavenworth réservation, as will be seen by référence to the act admit- 
ting. Califprnia. The only réservation relating to the public land affected 
the proprietary interest of the United Statçs in the lands. That interest 
was to bé in no way interfered with. There was no réservation whatever 
as to sovereignty; or governmental powers or jurisdiction. There was 
no distinction made in tbe act of admission between thèse lands and 
other lands constituting the public domain in California. There being 
no réservation of governmental powers or jurisdiction over the Presidio 
lands in the act admitting California irito the Union, in the language oF 
the suprême court in the case cited, "the United States, therefbre, re- 
tained, after the admission of the statei, only the rights of an ordinary 
proprietor." And again, says the court: 

"The consent of thestates to the purchaseof lands within them for the spé- 
cial purposes named is, howéver, essential, under the constitution, to the 
transfer to thegeneral government, with the title, of political jurisdiction and 
dominion. Where lands are acquirèd without such consent, tbe possession of 
the United States, unless political jurisdiction be ceded to them in some other 
way, is simply that of an ordinary proprietor." , 

The United States were both proprietors and sovereigns of the Presidio 
lands till the admission of the state of California into the Union. By 
the act of admission, reserving only their proprietary right over thèse 
lands, they relinquished to the state their governmental or local sover- 
eign right, and jurisdiction, and were thenceforth only proprietors in the 
sensé that any natural persou owning land is a proprietor. Having so 
relinquished their sovereign rights, that condition remains to this day, 
unless the state bas in some way, either directly or by implication, re- 
ceded to the United States ils sovereign jurisdiction. This could be done 
by direct cession, or by consenting through its législature to the purchase 
of land for such governmental purposes, and a purchase for such pur- 
poses in pursuance of such consent. Neither bas been done in this in- 
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stance. Thefe is no act directly ceding the jurîsdietion, By the act of 
1852, àis "wé hâve seen, the législature in the proper foi'to conaented that 
the United States might purchasé lands for certain spécifie purposes, in- 
cluding ' military purposes. But thèse lands were not so purchased. 
They teere owned by the XJnitèd States before California became a stalte, 
and by her àdnaission into the Ûn,ioû the sovereignty was relinquished. 
That sovereignty -was not réceded by the consent of the state to the pur- 
chasé of other lands foï similiair purposes. The cession of exclusive ju- 
risdiction ovér thèse lands is nôt within the purview of the act. The 
act, it is true, in another provision, authorizes the recording of a descrip- 
tion by metes and bounds, or other definite description in the land rec- 
ords of the Gounty "of any public lands belonging to the United States, 
whioh may be set apart by the général government, for any or either of 
the purposes before mentioned, by an order, patent, or other oflScial doc- 
ument' oii'' piâpër so describîng such land." But the purpdise or effect of 
such recording is not prescribed. It may hâve been inteiided only for 
the purpose of affording record évidence of title, as in the case of records; 
of title in parties. There is no statement of a purpose, direct or by im- 
plication, to divest the state of its sovereignty bver the lands' so described. 
and récofded by such record. It is doubtful, at least, whether such a 
record under this act would havè that éffect. Such effect should not be 
given thè record, ùnless that be clearly the purpose of the législature. 
But it is-ùhnecéssary to détermine thè effect of such a record riow, aâ 
none whàleyer'h'ad been made at the time of the alleged commission of 
the homicide charged. Npthing ha,d then been donc under any provis- 
ion of this act. ; A subséquent record could not bave the effect to now 
make that act ah offense against the United States which was not an of- 
fense at the time the act was performed. 

We know'of no other act of the state of California, through ita légis- 
lature or otherwise, by which a rétrocession of its sovereigù jurisdictiôii 
over the Presidio military réservation has been made to the United 
States. Thè resuit is, the Presidio réservation is not within the exclu- 
sive jurisdictipn of the United States, and the acts charged do not con-t 
stitute an offense against the United States under section 6339, Bev. St., 
or of which this court has jurisdiction. The indictment must, therefore, 
be quashed on that ground, and it is so ordered. 
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RoLLiNS V. Chaffee County. 

BaENUM V. CUSTER CoUNTY. 

((Mrauit Court, D. Colorado. March 26, 1888.) 

Courts— Fbdekal Jprisdiction— Actions on County "Wahrants. 

Under act Cong. 1887, (34 St. 553,) § 1, providing that the fédéral courts shall 
not hâve jurisdiction oif any action on any promissory note or chose in action, 
exceptonnegotiable securities payable to bearer, and made bya corporation, 
by an assignée, or a subsequentholder, if the instrument be payable to bearer, 
nnless sucû suit mîght hâve been brought in such court if no assignment or 
transfer had been made, the circuit court has no jurisdiction of an action by 
an assignée on a county warrant payable to the order of a person named 
therein, and pasBing only by indorsement, in the absence of averment that the 
assignor was qualifled to sue in this court, buthaa jurisdiction of an action by 
theholder on one payable to bearer, such being a negotiable security made 
by a corporation. 

At Law. On demurrer to complaint. 
Tèller & Orahood, for plaintiffs. 
G. H. Hartinstim, for Gh&See county. 
Hvgh Buûer, for Custer county. 

Hallett, J. a question of jurisdiction under tbe act of 1887 arises 
on demurrer to the complaint in each of thèse actions. The -warrants on 
which plaintiffs seek to recover are in the usual form of such instruments, 
signed by the chairman of the board of commissioners, attested by the 
derk, and directed to the treasurer of the county. In the Chaffee County 
Case they are payable to a person named therein or to his order, and in 
the other case they are payable to a person named or to bearer. The 
names of the payées are not given, nor is anything alleged as to their 
citizenship; and the question is whether the action can be maintained 
without showing that they, as weli as the plaintiffs, were qualified to sue 
ia this court. The meaning of that clause of the first section of the act 
of 1887, (24 St. 553,) which relates tosuits by assignées of promissory 
notes and other choses inaction, is not very clear, but it seems to be well 
stated in Newgass v. City of New Orléans, 33 Fed. Rep. 196. .When it 
came from the house of représentatives the clause referred to was as fol- 
lows: 

"Nor shall any circuit or district court hâve cognizanceof any suit founded 
on contract in favor of an assignée, unless a suit might bave been prosecuted 
in such court to recover thereon if no assignment had been made, ex6ept in 
cases of bills of exchange." 18 Cong. Ilec. 646. 

The senate amendment was probably intended to retain jurisdiction 
over a large class of securities made by corporations, railroad cûmpanies, 
and the lîke, which are sold in open market and negotiable by deliv- 
èry. Cert^inly it was not intended to give jurisdiction in aU actions by 
assignées on promissory notes and other contracts excepting those last 
mentioned, and that seems to be the alternative if we reject thé proposed 
construction. Accordingly, I am constrained to follow the interpréta- 
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tion of the act în the New Orléans Case cited above, and hold jurisdiction 
of actions by assignées, when theassignor was not compétent to sue in 
this court only in cases of foreign bills of exchange and negotiable secu- 
rities payable to bearer, and made by a corporation. In Jérôme v. Cbm- 
missioners, 18 Fed. Rep. 873, county warrants payable to a person 
named, or bearer, were regaMed' as of this class of -securities. That case 
was decided. under the act of 1876, but the opinion is of equal force un- 
der the act of 1887; and it is a full answertothe reraarks of counsel and 
the authorities cited in support of the demurrer in the Custer County Case, 
except oti the point, not before raised in this court, that an action cannot 
be maintained on a county warrant until after such reasonable time from 
its date, as may be évidence of a refusai to pay on the part of the county. 
In support 'QÎ that positioh a récent décision of the suprême court in 
ManufactuHng Co. v. County of Otoe,.8 Sup. Gt. Rep. 582, is cited, from 
which it app^rs that some rule ôf that kind is established in Nèbraska. 
If any such rule obtains in this state, the demurrer in the Custer County 
Case does not call for its application. Some of the warrants are of long 
standing, and the demurrer is directed against them as well as those of 
more récent date. In the Chaffee County Case the warrants being payable 
to the order of a person named tberein, and passing only by indorse- 
ment, in the absence of averment that the assignors were qualified to 
sue in this court we are without jurisdiction, and the demurrer will be 
sustained and the suit dismissed at plaintifPs cost. In the Custer County 
Case the warrants being payable to bearer, and made by a corporation, 
appear to be within the exception of the statute. In that case the de- 
murrer will be overruled, and the défendant will be required to answer. 



Missouri Pao. Ry. Co. p. Texas & P. Ry. Co. (Carter, Intervenor.) 

(Oireuit Court, B. D. Louisiana. February 25, 1888.) 

Carriers— Op Pasbbngers— CoNTKiBtiTORT Négligence.' 

Where in an action for damages by one alleging that he had been jolted off 
a railroad train on which he was a passenger so as to strike a moving freight 
train and be thrown with his fcet under the wheela of the freight train and 
thus récelved the injuries complained of, the évidence shows that claimant 
was injured' in attempting without right to mount the freight train while in 
motion, he is not entitled to recover. 

On Exceptions to Master's Report. 

The intervenor sought to recover damages for injuries received by be- 
ing run over by a freight train operated by the receivers of the défend- 
ant railroad. .The master reported adversely on the claini and inter- 
venor excepted. 

E. D. Graig and B. K. Miller, for intervenor. 

Hotve & Preniiss, for receivers. 
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Paedee, J. The finding of the master is adverse to the intervenor 
in several aspects of his case, and is very elaborate, and seems, as to 
facts, to be supported by the évidence, and, as to law, to be in accord 
with many adjudged cases. I hâve given the évidence careful exam- 
ination and considération, and my conclusion on one of the findings of 
fact of the master renders it unnecessary to review any of the authorities 
cited by the master or by the learned counsel in argument. The master 
finds that the intervenor was not injured in being jerked off the passen- 
ger train on which he was a passenger, but was injured in attempting, 
without right, to mountthe freight train while in motion, and, of course, 
if this be true, intervenor was injured by his own négligence. That the 
intervenor was injured by thefreight train is undispuled. At the time, 
between the passenger train and the freight train, there was an open in- 
terval of at ^east seven feet, and between the tracks on which the respect- 
ive trains stood, the distance was eleven feet. That the intervenor was 
jerked or jolted off from the steps of the passenger car so as to strike the 
freight train with his hands, and be thrown backwards, with his feet on 
the main track under the wheels of the freight train, is sworn to by the 
intervenor only. No one saw it. It is controverted by the distance 
apart of the trains and the tracks rendering it extremeiy improbable, if 
not impossible; by his statements made to the section hands immediately 
after the injury to the effect that he was injured in attempting to climb 
on the freight train; and by the évidence tending to show that the in- 
tervenor went to Winchester to get work with a contracter; that he 
learned before leaving the passenger train that the contracter was not at 
Winchester, but further east; that he then expressed the détermination 
to return to Donaldsonville, and that for the latter purpose, the moving 
freight train offered the convenient transportation. That the intervenor 
was injured while attempting to climb on the moving freight train ig 
in harmony with ail the évidence in the case, excepting only the,in- 
tervenor's own testitimony, and this excepted testimony is so opposçd 
by the circumstances and surroundings of the case, and by the testi- 
mony of other witnesses that it cannot be taken as true. 

The exceptions to the master's report will be overruled, and the said 
report con^rmed. 
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UNltElD' States BuNG Ma:nup'g Co. ■». Abmstrqno. : 
{CvroHit Court, S. D. Ohio, W. D. February 39, 1888.) 

B(iTnTT-rTBQUITABI.B SBT-OPPS-^IïTDEPEIfDEHT DEETS-^Waiv?!!!. 

,, The yoluntary paymei^t by the ipaker of a promissory note, with a full 
' "kno^ledgeof ail thefacts.opèratesasan abandonment and waivérof ail right 
" to iet oH cross-demands or iadependent debts, and a bill disclosing suchfacts 
: preseats 40 cfise for équitable relief by wj»y of équitable Bet-oiil. 

Inlquity. On demurrer to MU. 

Tha United States Bung Manufacturing Company, as maker, paid 
David; Armstrong aa receiver of the Fidelity National Bank a certain 
promissory note, and afterwarda filed their bill in equity to secure right 
ofoiFseti The défendants, demurred to plaintiff's bill. 

ilf. ' S. iftjgians, for complainant. 

E. W. Kiitredge and W. B. Burnet, for respondent. 

jÀCKsoNj J, The demurrer to this bill is well taken, and mnst be 
eustainedi The complainant's right of offset was waived or abandoned 
by its pa,yment of thé note deScribed in the bill. That payaient was 
made voluntarily, with full knowledgè of ail the facts. It was made by 
theniàkerof the note,— the partylegally bound to pay. Such payment 
does fiot operate as an équitable assignment of the coUecting bank's rights 
as against the Fidelity Bank or its receiver. If the complainant had in- 
tehdëd to rely upon its debts against the Fidelity National Bank as a 
set-off= against its note, it shôuld hâve declined payment of the note, 
stood suit thereon, and set up its counter-claim as a set-off. This was 
.not dohe, but it paid its note voluntarily, and now invokes the aid of 
this court to enforce what is caUed its "équitable right of set-off." The 
facts presented by the bill do not raise any such équitable right. 

It is wélï settled that the mère existence of cross-demands or independ- 
ent debts does not create any right to an équitable set*off. There must 
exist a mutual crédit between thé parties, founded at the time upon the 
existence of some debt, due by the crediting party to the other. "By 
mutual crédit," says Story, Bq. Jur. § 1435, "in the sensé in which the 
ternis are hère used, we are to understand a knowledgè on both sides of 
an existing debt due to one party, and a crédit by the other party, 
founded on and trusting to such debt as a means of discharging it." 
Mutual crédit means something différent from mutual debts. Mutual 
crédit, such as will give rise to an équitable set-off, applies only to that 
class of cases where there has been mutual trust or understanding that 
an existing debt should be diseharged by a crédit given upon the ground 
of such debt. The bill présents no such case. It diseloses nothing more 
than the existence of cross-demands or independent debts, which could 
hâve been set off at law, if complainant had asserted its right to do so at 
the proper time, and in the proper mode. Having voluntarily waived 
or abandoned this légal right and remedy by paying the note to avoid 



FAZENDE V. CITY OF HOUSTON. 95 

Ijeing suea thereon,,it présents no case for équitable relief by way of éq- 
uitable setroff under the autborities. 

Tbis demurrer is accordingly sustained, and tbe bill is dismissed with' 
costs. 



Fazende et al. v. City of Hotjston.* 

(Oireuii Court, E. B. Texas. March 1, 1888.) 

. Municipal Corpobations— Bonds— Diversion op Fdnds— Injunction. 

A municipal corporation, under an ordinance authorized by its charter, is- 
Suéd some bonds to provide a f Und for building a markèt-houBe. By the terms 
01 the bonds the revenue of the market was to be devoted to the payment of 
the interest on the bonds and to f orna a sinking f und to redeem them. Af ter 
the issuance of the bonds, the corporation obtained a new charter, authorized 
by which they devôtéd the revenue of the market to other purposes than that 
provided for in tbe ordinance anthorizing the bonds. PlaintiflEs, holders of 
spme of thèse bonds, brought a bill in equity to compel sp'ëciflc performance, 
and asked for an injunction to prevent further diversion of the market-honse 
revenues. Meld, the facts being admitted, that an injunction pendente Uie, as 
prayed for, should issue. 

2. Samb—Obdinanobs— CoNSTiToraoNAL Law—Impaiking Obligations oi"Con- 

TRACTS. 

A municipal corporation, under an ordinance authorized by their charter, 
issued some bonds to provide a f und for building a market-house. By the 
termsof the bonds the revenue pf the market was to be devoted to the pay- 
ment of the interest on the bonds, and to form a sinking fund to redee'm 
thëm. Bèld, that as the ordinance was authorized by the charter, and there- 
forè Vàlid, it constituted a cohtract between the holders of the bonds and the 
City, and that subséquent ordinances of the city making any other disposition 
,p| tib^ mftrket revenue were void, and that so much of a charter granted the 
City' àftér the issue bf the bonds as authorized the city council to divert any 
of such revenue from the spécial fund as contracted in the ordinance under 
■which the bonds were issued was inoperative, as impairing the obligations of 
a contract in violation of Const. U. S. art. 1, § 10.^ 

In Equity. Bill for spécifie performance and injunction. 

The city of Houston, authorized by its charter, passed an ordinance 
prQvi,ding for the issuance of bonds to raise a fund for building a market. 
Under ithe terms of the ordinance the revenue from the market was to 
be devoted to the payment of the interest on the bonds, and to constitute 

>Reported by Chas. B. Staflord, Esq., of the New Orléans bar. 

* By the obligation of a oontraot is meant the means which, at the time of Its création, 
ttoe law afCordB for Its enforcement. Where a oontraot is made upon the faith that 
taxes will be levied, legis).ation repealing or modifying the taxing power of a oorpora- 
tlon so as tô d'eprive the holder of the oontraot of his remedy, is nnoonstitutiond, be- 
canse impairin^the obligation of a contract. State v. Police Jury, 4 Sup. Ct. Bep. 64â. 

Respecting other législation, considered with respect to the constitutional inhibition 
against impairing the obligation of contracts, see Seihert v. U. 'S., 7 Sup. Ct. Rep. 1190; 
"Water Co. v. Borough of Easton, Id. 916; Water-Woriis Co. v. Water- Works Co.. Id. 
405 ; Fisk v. Police Jury, 6 Sup. Ct. Rep. 331, and note : Bridge Co. v. BaUway Co.j '(iPa.) 
8 Atl. Rep. 333; State v. Jersey City, fN. J.) Id. 133; State v. Railroad Co., (N. J.) 7 AU 
Rep. 826, note; Railroad Co. v. City of Savannah, 80 Fed. Rep. 646; WiUis v. MÎUer, 29 
l'éd. Rép/ 288; Gas-Lteht Co. v. City of Saginaw, 28 Fed. Bep. 529, and note; Com v. 
Maury, C^B;) 1 S. E. Bep. 185; Com. v. Weller, Id. 102; Com. v. Jones, Id. 84, ànd 
note ; Bookover v. SHperintendent, (Mo.) S B. W. Rep. 833 ; Tait's Ex'r v. Asylnm, (Và.^ 
4S. JE. Rep. 697. ' :' 
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a sinkiiig fund to cancel them. Subsequently the city obtained a new 
charte;-. Under its authority the revenue of the market was used for 
other purposes than provided for in the bond ordiaance. Plaintiffs, 
holders of thèse bonds to the amount of $78,000, filed a bill in equity 
to prevent further diversion of the market fund, and praying for spécifie 
performance and for a receiver. 

E. H. Farrar, for plaintiffs. 

Brady & Ring, for défendant. 

Pardee, J. There can be no question that the ordinance of the city 
of Houston passed November 13, 1871, authorized the issuance of bonds 
for the purpose of defraying the expenses of improvîng the public mar- 
ket by building a new market-house; nor that, by the same ordinance, 
if words hâve any meaning, the said bonds were agreed to be secured by 
the appropriation setting apart and pledgiug, as a spécial fund, to pay 
the inte-rest and to create a sinkiug fund to pay the principal, of ail the 
money and other revenues accruing after the Ist day of January, 1872, 
in any manner from the public market, market-house, and market-houses, 
by renting, leasing, or otherwise conducting or managing the same. As 
the contemplated bonds were issued and the money raised and expended 
under said ordinance, there can in law be no doubt that the said ordi- 
nance coiistituted a valid, binding contract between the holders of said 
bonds and; the city of Houston, if the mayor, aldermen, and inhabitants 
of the city of Houston had authority ùnder thëir législative charter to 
pass the SAid ordinance and enter into said contract. The charter of the 
city of Houston, in force at the time, was passed by the législature of 
the statè of Texas August 2, 1870. See chapter 88 of the LaWà of 
Texas, 1870, p."68. The twenty-second section of that charter reads as 
follows: 

"Thut the majjor and aldermen of the city of Houston shall bave power to 
appropriate so much; of the revenues of the city, emanating from whatever 
source,' totbe itnprovement pf tlie public market, roads, and bayou, within 
or without the corporation, leàding to the city, as they in their wisdom may 
from time tô time deem expédient; and for the furtherance of thèse objects, 
they shall bave power to boirow naoney upon the crédit of the city, and issue 
the bonds bf the city therefor; but no sum of mpney shall be borrowed at a 
higher rate of interest than 10 per cent. Ali bonds shall specify for what 
purpose they were issued, and shall not be invalid if sold for less than their 
par value; ând when any bonds are issued by the city, a fund shall be pro- 
vided to pay thè interest and Create a sinking fund to redeem the bonds, which 
fund shah not be diverted nor drawn .upon for any other purpose, and the city 
treasprer shall honor no draft drawn on said fund, except to pay interest upon 
or redeem' the bonds for which it was provided." 

And section 39 of said charter reads: 

"That thecity council of Hpuston shall bave power to make contracta with 
any person or corporation for tbe improvement of the streets, bayou, or roads 
léading to thë same, or to leasé the market or other revenues of the city for 
any term df yèars, and to do and perform ail acts that they may deem ad visa- 
ble for the interests of the city." 
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Hère is authority to appropriate the revenues of the city, emanating 
from whatever source, to the iinprovement of the public market, to bor- 
row money upon the crédit of the city therefor, to issue bonds, to pro- 
vide a fund to pay the interest, and create a sinking fund to redeem the 
bonds, and to lease the market or other revenues of the city for any term 
of years. The authority seems full and complète. That some of the 
revenues of the public market are derived from rents and charges in the 
nature of "occupation taxes," and to that extent are within the législative 
control of the city couneil, does not affect the validity of the ordinance 
nor of the législative authority to pass the ordinance. As the ordinance 
was authorized by the charter, and therefore valid, it constitutes a con- 
tract between the holders of the market-house bonds and the city of Hous- 
ton, and it foUows as settled jurisprudence that the ordinances of the 
city of Houston making any other disposition or appropriation of the 
market revenues than as specified in the ordinance under which the bonds 
were issued are void and bave no légal effect, and that so much of the 
présent charter of the city of Houston as authorizes the city couneil of 
the city of Houston to divert any of the market-house rents or revenues 
from the spécial fund, as contracted for in said ordinance under which 
said bonds were issued, is inoperative as impairing the obligations of the 
said ordinance and contract, because in violation of article 1 , § 10, of the 
Constitution of the United States. 

The showing made on this hearing — and the facts are undisputed — is 
that the défendants are not applying the revenues of the market in accord- 
ance with the terms of said ordinance and contract, but bave been and 
are diverting the same to other purposes, such as paving streets, paying 
salaries, insurance, repairs, grocery biUs, interest on other bonds, and 
for other purposes, ail in violation of said contract; that none of said 
revenues hâve been devoted for many years to the payment of the inter- 
est to which they are pledged, save when ordered by judgment of court, 
or when the funds on hand could be used to purchase coupons at a large 
discountj that there is now a fund on hand derived from said revenues 
which the défendants refuse to apply to the payment of interest on said 
market-house bonds, but which is held for other purposes; and thatcom- 
plainants are the holders of a large number of said bonds, amounting in 
principal to the sum of $78j000, on which the interest bas not been paid 
since 1874, although duly demanded and judgments obtained thereon. 
The scope and object of the bill in this cause is to prevent further diver- 
sion of the market-house revenues, and to enforce a spécifie performance 
of the ordinance passed November 13, 1871. The jurisdiction is un- 
disputed, and the occasion for its exercise seems clear. The pending 
application, is for an injunction pendente and a receiver. The appoint- 
ment of a receiver is not at présent insisted on, and may well wait fur- 
ther proceedings in the premises. The injunction on the showing, made 
on the authority of MaenhavA v. New Orléans, 2 Woods, 108, and the ad- 
judicated cases there cited, and on gênerai equity principles, should is- 
sue substantially as moved for, that the fund now in hand and to ac- 
v.34F.no.2 — ^7 
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crue should be preserved until final decree. The foUôwîng order may 
be entéred on the minutes, and process issue accordingly: 

This cause came on to be heard before Don A. Pakdee, Esq., circuit judge 
in chambera, on the motion of the complainants for aninjunctionpendingthe 
suit and for, a receiver, af ter due notice, to the défendants, and was argued by 
E. H.Fajrar, Èsq., for the complainaiits, and by Messrs. Bràdy & Eitig for 
the défendants; when, consiideriDg tbe évidence offeredaud thereasons filed, 
it is ôrdered that an injunctibn pé7ït2i?Wie Ziie issue herein, eommanding and 
enjoîhing the défendants, the mayor, aldermén, and inhabitants of the city of 
Houston, and George R. Bringhùrst, seeretary and treasnrer of said city of 
Houston, and each of them, from diyerting directly or indirectly any portion 
of ,tbe renta, ïevenues, tolls, income>;^nd receipts of the market-house and 
market-houses of the city of Houston f rotn the market-house bond f und, as 
constituted and provided for in the pïdihance passed November 11, 1871, and 
approvéd by the mayor Noveniber 13, ,1871, authoriïing and providing for the 
issue of bonds for impfoving the public market, and from using or setting 
apart said rents and revenues, toUs and income for any other fund or pur- 
pose than the market-houae bond fund as provided in said ordinance, and from 
using prapplying said market-house, l?pud fund accrued and to accrue in any 
other way or inanner than for the paymeht of interest, a,nd. to create a sinking 
fund as provideà in the af oresaid orditiance, any ordiiiapcè ôr oi'dinances of tlie 
city of Houston to the contrary notwithstariding. This iiïjunétion to take the 
place of thè rèSttaining order heretofore issued in this cause. The matter of 
appointing a receiver in this cause is ôontinued indeflnitely. 



YouNa V. Wheei^e et al. , 
{Gircuit Court, H. GolwaÂo. March 16, 1888.) 

1, Fbatjds.Statuti! of— Aobkpmbnts Reiatino to Lanp— Pabtnbbship. 

A bill in equity, by one claiming to be a partner, to obtain a conveyance of 

an interest in lands on the ground that they belonged to a partnership formed 

' for buyîng and selling real estate, which allèges that the partnership was 

formed hoth by means of personal Gonversations and by letters, is demarra- 

ble, as such partnership cannotbe formed by paroi. 

2. PaBTNBESHIP-^Po'WBB OP PABTiTÎÎR TO BiND THE FiBM. 

A bill by oneclaiming to be a partner, to obtain conveyance of an interest 
in land claimed ;to be partnership land, which allèges that the partnership was 
formed fpr;.the purpose of buying. and selling land, does not state a cause of 
action agàlnst a vendee of one of tue alleged partners; since, if the veudor was 
a partner, he had authority to sell the land. 

In Equityi On demurrer.to^biîl. 

F. T). Markham axid L. M. Ouihbert, for complainant. 

Geo. /.'Boai, for défendant Wheeler. 

L. 5. DîiKo», for défendant Company* . 

Haixett, J. Suit was brought by Harvey Young against Jérôme B. 
Wheeler to obtain a conveyance of an interest in certain lands. Plaintifif 
allèges that in the latter part of the year 1882, and the early part of the 
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year 1883, he éntered into an agreeraent with the défendant for a part- 
nership, the object of which was to secure title t(> lands, and to dispose 
of such lands. He states that "your orator is nnable to state the exact 
date of the making of the said agreeraent of partnership, for the reason 
that the subject of said partnership agreeraent was not embodied in any 
formai partnership agreeraent in writing, but was discussed and agreed 
iipon by your orator and the said défendant from time to time during 
said period, both from and by means of personal conversations held be- 
tween your orator, and by letters written and interehanged betweenyour 
orator and the said défendant during said period; but that the terms and 
conditions of said partnership agreement were fully settled and agreed 
«pon by and between your orator and the said défendant from and dur- 
ing said interviews and letters as aforesaid." Prom thia staternent it ap- 
pears that the agreement was formed by a conversation between the par- 
ties, and to some extent by letters passing between them. How much 
of it may be shown in writing, and how much expressed in the àcts and 
words of the parties, without writing, does not appear. After this bill 
was filed, and Mr. Wheeler, the défendant therein, answered, the Grand 
River Coal & Coke Company was brought into the case by suppleraental 
bill, as the grantee of Mr. Wheeler of certain lands, the plaintifF seeking 
the same relief agaiust the company as against Mr. Wheeler. That Com- 
pany has filed a demurrer to the bill, the principal point in which is 
that the agreement, as stated in the bill, is within the statute of frauds, 
as not being in writing; and the fact appears to be as contended by the 
défendant in respect to that matter. 

From the clause which I hâve read from the bill it may be that the 
greater part of the agreement is dépendent upon the paroi understanding 
and agreement of the parties, and very little of it can be shown in the 
letters to which référence is made. If it be taken to be a partnership as 
alleged by the plaintiflf, for buying lands, in which the plaintiff was to 
hâve an interest, although the title thereto should be taken in the name 
of the défendant Wheeler, the agreement would, if shown, tend to estab- 
lish a trust on the part of Wheeler in respect to thèse lands for the plain- 
tiff; and that cannot rest in paroi under the statute. It is unnecessary 
to comment upon the statute or upon the point made in the demurrer at 
any length, because this is a question which is considered in the books, 
in several cases, and in the text-books. Smithw. Burnham, 3 Sum. 435, 
is a leading authority upon the question, and fully in point in respect 
to the agreement hère stated. 

It is to be observed also that if this was, as alleged by the plaintiff, 
a partnership for buying and selling lands, that the sale of thèse lands to 
the Grand River Coal & Cokfe Company' — the défendant making this de- 
murrer — was apparently within the terms of the agreement; and Mr. 
Wheeler having authority to make sale of the lands, and having done so 
to défendant company, the plaintiff would be in no position to demand 
anything from the company itself. Upon the terms of the agreement, if 
it be valid, he may claim an accounting from Mr. Wheeler in respect to 
the proceeds of the land, but for the land itself, if the partnership con- 
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templated a sale of the lands as well as a purchase of them, he could 
make no claim upon the Vendée i 

Upon thèse grounds the demurrer of this défendant to the bill is sus- 
tained. 



Tbn Cases, etc., (Guiet, Claimant,) v. United States. 

(.Circuit Court, 8, D. Nm York. Deoember 29, 1887.) 

Intbbnal Retenue— Seizurb of Land— Writ dp Ereoh— Pbocbduee Above. 
Upon a writ of error to the circuit court from a judgment of the district 
court, dismissing a seizure made upon land for want of prosecution, the cir- 
cuit court, undèr Rev. St. U. S. § 636, has only power to reverse, afflrm, or 
modify the judgment of the district court, and a jndgment by the circuit 
court, aflarming the district court and dismissing the action, will be set aside. 

At Law. Motion to vacate judgment. 

Edward K. Jones, for the motion. 

Abram J. Rose, Asst. U. S. Atty.,opposed. 

Wallace, J. The -«frit of error in this suit was dismissed for want 
of prosecution, and thereupon a judgment of condemnation and forfait- 
ure, afïirming the judgment of the district court, was entered in this 
court. The présent motion to vacate the judgment is made in the in- 
terests of the.suroties of the claimant, and it is insisted that the judg- 
ment is irregular, if not void, because, upon a writ of error in such a 
suit, the record is not removed from the district court, and, upon an af- 
firmance or reversai of the judgment by this court, the proceedings should 
be remitted to the district court, with instructions to render the proper 
judgment. The point is well taken. In seizures made upon land the 
district court proceeds as a court of common law, according to the course 
of the exchequer on information in rem, and the trial of issues of fact is 
to be by jury. In seizures made upon navigable waters the court sits as 
a court of admiralty and the trial is to be by the court. • The Sarah, 8 
Wheat. 391 . While the form of information and of the judgment is the 
same in both classes of cases, the mode of review and the incidents of 
the review are whoUy distinct. In the former the mode of review is by 
writ of error, and the case is presented by bill of exceptions. In the 
latter the mode of review is by appeal. Upon an appeal the decree 
from which the appeal is taken is superseded and vacated, and a new 
trial had in the appellate court; and the res forming the subject-matter 
in dispute, the funds in the court below, and the stipulations of the 
sureties, are transmitted to the appellate court; and the judgment pro- 
nounced by that court is practically an original judgment in which the 
court awards process to exécute its decree. Upon such an appeal, prier 
to the act of 1872, the circuit court had no power to remit its proceed- 
ings to the court below. Since the act of June 1, 1872, (17 St. at 
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Large, 196; Rev. St. § 636,) the circuit court may now affirm, mod- 
ify, or reverse admiralty appeals. Upon reviews by writ of error to the 
district court the circuit court is to re-examine and reverse or affirm the 
judgment, (Rev. St. § 636;) and by section 636 may also modify or di- 
rect such judgment to be rendered by the district court as the justice of 
the case may require. The latter section is not to be construed as in- 
tended to make an unnecessary and inappropriate innovation upon the 
existing practice. 

The présent judgment seems to hâve been entered upon the theory 
that the record has been removed out of the district court, and is now in 
this court. This is a misapprehension. Upon the removal of a cause 
by a writ of error, the record, the fund, the stipulations, and the res re- 
main in the district court, and this court acts upon an authenticated 
transcript of the record, an assignment of errors, and a prayer for re- 
versai, with a citation to the adverse party. Rev. St. § 907. 

The right of the sureties for the claimant to bave a judgment, to which, 
upon payment of their stipulation, they may be entitled to become sub- 
rogated, entered by the proper courts, and in the proper form, is a mat- 
ter of substance. It is by no means clear that the party causing an ex- 
écution to be levied upon the judgment as it now stands would be pro- 
tected. The motion is therefore granted. 



Heney V. Bond. 

(Oirmit Court, S. D. Mississippi, TV. D. January Term, 1888.) 

Masteb akd Servant — Risks ov Employmbnt— Contmeutory Negligbncb. 
Plaintiff had been for tive years fpreman in charge of the switch-engine in 
the yard of the défendant railroad. For two years préviens to the injury com- 
plained of the railroad had used cars with what are called "aprons" on the 
sides and ends of flat or platform cars. Thèse aproa cars hâve a plank of 
some inches wide projecting over the ends and sides so that when the ends 
come together the floors meet. or nearly so, and to enable them to be coupled 
a space is left over the coupling appliance instead of on the sides. The coup- 
ling is not so convenient, and, when done by getting under the cars, is at- 
tended with more risk than in ordinary cars. On the day of the injury com- 
plained of, in obédience to the orders of the yard-master, plaintiff proceeded, 
af ter <lark, to shift the cars. The flrst car approached was one of those apron 
cars. His lantern not giving a good light he did not distinguish this from an 
ordinary flat car, and was standing on the apron of the engine, as he usually 
did in coupling an ordinary flat car, when he was struck by the apron and se- 
verely injured. Jïeld, that it was his duty to use ail necessary caution to as- 
certain the kind of car he was coupling, and, having f ailed to do so, he could 
not recover.* 

At Law. In action for damages. 

Action by appellant, William Henry, employé of Vicksburg & Merid- 
ian Railroad, to recover for injuries received while in the employ of rail- 
road against F. S. Bond, receiver. 

> See note at end of case. 
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; . Wade Se' Young. for petitioner. 
Birchdt and GiUand, fot receiver. 

^ HiLL, J. The questions, now presented for décision arise upon the pé- 
tition of William Henry v. F. S. Èond, Receiver, answer and proof, from 
which the following facts appear: The petitioner was, andhad been for 
five years, the foreman in charge of the switch-engine in the yard of said 
railroad in Vicksburg, in movingcars, making up trains, etc. For two 
years previous to May 13, 1887, said receiver, by his employés, had 
used on said railroad and the railroads connected with it, cars with what 
are called "aprons" on the sides and ends of flat or platform cars, used 
mostly in construction trains, for moving earth and other materials, but 
whennot so used, were used for the transportation oflumber, cotton, and 
other freight transported on the ojdinary flat cars, as the latter cars are 
used. TheSe "apron cars," as they are called, hâve a plank of some 
inches wide projecting over the ends and sides of the car, so that when 
the cars corne together the floors meet, or nearly so, but, to enable them 
to be coupled, a space is left over the coupling appliance, instead of on the 
sides, as in ordinary flat cars. They may also be coupled by getting under 
them; The coupling is not so convenient, and is, when getting under 
the cars, attended by some more risk than in ordinary flat cars. On the 
1 3th of May , 1887 , the freight train was one hour late in arriving in Vicks- 
burg. The yard-master, under whose ordera the petitioner was acting, 
directed the petitioner to shift the cars in the train so as to prépare those 
going over the river to the Vicksburg, Shreveport & Pacific Railroad, to 
move soon in the morning. To perlbrm this service, the petitioner pro- 
ceeded, after dark, to shift the cars in the train, and prôceeded with the 
switch-engine to the train. The first car approached was one of thèse 
apron cars. His lantern not giving a good light, he did not distinguish 
this car from an ordinary flat car, and was standing upon the apron of 
the engine, as he usually does in coupling to an ordinary flat car, when 
he struck the apron or projecting plank, and was severely injured, and 
it is to recover for thèse injuries he filed his pétition, alleging that it was 
through the négligence and wrongful conduct of the défendant and his 
employés Ihat he received thèse injuries. Whether this is so or not, is 
the question to be determined. 

The service in which the petitioner was engaged is recognized as a very ' 
dangerous one, and for which extra compensation is demanded and paid. 
Those who engage in it are presumed to know the risk and to assume it. 
They are also presumed to know that cars of various construction and 
mode of coupling will pass over the road, and be coupled and handled 
by them, and that it will be their duty to understand the risk, and take 
upon themselves the responsibility of performing this service, and taking 
care of themselves in its performance. The petitioner knew that thèse 
cars were being used on thèse trains, and also knew the mode and ap- 
pliances for their being coupled with each other, or with the engine, or 
with other cars. It was his duty to use ail necessary caution to ascer- 
tain the kind of car with which the coupling on this occasion was to be 
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made. This, I am of opinion, the proof shows he failed to do, hence 
the injuries which he received, which are to be regretted; but I cannot find 
from the proof that the receiver or his employés are in any way responsi- 
ble for it. If the petitioner supposed thèse cars were too dangerous to 
be used on thèse trains, he should hâve so notified the receiver, or other 
proper officer of the road, and if they were continued, should hâve left 
the employment; but no such complaint is shown. Even whenthé ma- 
chinery and appliances are defective, if the defect is known to the em- 
ployé, and he continues in the employment, and takes the risk, and es- 
pecially when he makes no complaint, he cannot recover for injuries re- 
ceived in conséquence of such defect; but in this case no defect is shown 
or complained of. 

The decided cases referred to by the learned counsel for the petitioner, 
when examined, are found not to be applicable to the facts in this case. 
The questions hère presented under similar circumstances hâve often been 
before the courts, state and fédéral, and, so far as I am informed, hâve 
been 'decided against the claim of the employé, and was perhàps never 
more exhaustively considered than by Judge Cooley in the case of the 
RaUroad v. Smithson, 45 Mich. 212, 7 N. W. Rep. 791, since considered 
the settled rule on this question. 

The resuit is that the prayer of the petitioner must be denied, and pé- 
tition dismissed. 

NOTE. 

Mabteb and Sbbyant— Rises of Emflotment. As between a railroad oompany and 
its employés, the company is required to exercise only reasouable and ordinary care 
and diligence in the sélection of maohinery and instmmentallties for the opération of 
its railroad. It is not necessarily négligent in the use of defective machinery, which i» 
not obviously defective. RaUroad Co. v. Wagner, (Kan.) 7 Pac. Rep. 204; Railroad 
Co. y. Ledbetter, (San.) 8 Pac. Rep. 411. An employer is not bound to fumlsh the 
safest machineryj nor to provide the safest means for its opération, in order to escape 
Jjability for injuries resulting from its use. If the machinery be of an ordinary char- 
acter, and sucn as, with reasonable care, can be used with no more danger than is rea- 
sonably Incident to the business, it is ail that can be required. Rummell v. Dillworth, 
(Fa.) 2 Atl. Rep. 355, and note. The fact that cars, which a brakeman is required to 
connect, hâve draw-heads différent in make, style, and construction, which fact con- 
tributes to an injury received by the brakeman, is held not to oonstitnte négligence on 
the part of the company. The increased risk arising from the use of cars with draw- 
heads of différent makes is one which the employé assumes on entering the service. 
Woodworth v. Ballway Co., 18 Ped. Rep. 282; KeUy v. Railroad Co., (Wis.) 23 N. W. 
Rep. 890. In gênerai, as to the rules which détermine the risks assumed by a servant 
on entering the service Of his employerj^and what hâve been held to be such risks, see 
Hewitt V. Railroad Co., (Mich.) 34 N. W. Rep. 659, and note; Brown v. Railroad Co., 
aowa,) 21 N. W. Rep. 193; Piquegno v. Railroad Co., (Mloh.) 17 N. W. Rep. 232; Rail- 
road Co. V. Bradford, (TexO 2 S. W. Rep. 595; Scott v. RaUroad Co., (Or.) 13 Pac Rep. 
98; Hickey v. Taaffe, (N. Y.) 12 N. E. Rep. 286; WuotUla v. Lumber Co., (Minn.) 33 N. 
W. Rep. 551. 
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Hall et d. v. Wbavee. 
(.Circuit Oowrt, D. Oregon. February 29, 1888.) 

1. Phincipai. and Sukbtt — SuHETY OR QuABANTOK— Bond to Seourb Adtancbs. 

Aperson who exécutes a bond with another as his surety, conditioned for 
tbe payment of moneys advanced to the principal by the obligée tberein, is a 
surety, and not a mère guarantor, and is not entitled to notice of the accept- 
ance of the bond by the obligée. . 

2. SaMB— AliTEKATION OF InSTBUMENT— PbOCUKINO ATTESTATION TO SiGNATUBB 

OF SUEETY. 

When a person exécutes a bond as surety, and leaves it with his principal 
for delivery to the obligée, and before doing so the former procures a person 
to attest the signature of the sureity, who is not authorized to do so, such at- 
testation is not an altération of the instrument that impairs or affects its value 
as an instrument of évidence in the hands of the obligée, because it was made 
before delivery.i 

(Syllabus by the Court.) 

At Law. On motion for new trial. 
L. B. Oox, for plaintiffs. 
Edward B. Watson, for défendant. 

Deady, J. On Deceraber 23, 1886, the plaintiffs, citizens of the 
state of Illinois, and doing business in Chicago, under the firm name of 
T. W. Hall & Go., commenced this action againstthe défendant, George 
Weaver, a citizen of Oregon, as adrninistrator of Hans Weaver, deceased, 
to recover the sum of $8,503.09, with interest from said date, as and for 
money theretofore advanced to W. F. Owens on the security of the bond 
of said Han? Weaver. 

On the trial it was admitted that since the conaniencement of the ac- 
tion the plaintiffs had received from parties to said bond the sura of 
$3,663.10 on said demand, and the jury found a verdict for the plaintiffs 
for the remainder, $4,839.99, for which sum, with $171.20 costs and 
disbursements, the plaintiffs had judgment. 

The défendant now moves for a new trial, and it will be necessary to 
a proper understanding of the matter to make a brief statement of the 
case. 

It is alleged in the complaint that on January 7, 1886, the plaintiffs 
and W. F. Owens entered into an agreement whereby Owens was to pur- 
chase wool in Oregon, and consign the same to the plaintiffs for sale at 
Chicago, and on the receipt of a consignment of wool or an agreement to 
consign, together with a note equal to 10 cents a pound of said wool, 
the plaintiffs were to advance money to Owens on his drafts, to enable 
him to purchase wool; that in considération of said undertaking on the 
part of the plaintiffs, said Owens as principal, and Robert Phipps, Noah 
Cornutt, and Hans Weaver as sureties, ail of the county of Douglas and 

' On the subject of the altération of written instruments, see Davis v. Eppler, (Kan.) 
16 Pac. Rep. Ï98, and note. 



HALL V. WEAVEE. 105 

Btate of Oregon, on January 7, 1886, executed and delivered to the 
plaintiffs their certain writing obligatory, in and by which they ac- 
knowledge th^rnselves " held and firmly bound unto T. W. Hall & Co. 
in the full sum of $20,000 gold coin of the United States, to be paid to 
said Hall & Co. , their assigna or légal représentatives, for which payment 
well and truly to be made we bind ourselves, our heirs, executors, and 
administrators, jointly and severaUy, firmly by thèse présents;" con- 
ditioned as foUows: "That if the above bounden W. F. Owens shall 
well and truly pay unto the said Hall & Co., upon usual and proper de- 
mand, the sum or sums of money paid by said Hall & Co., or honored, 
so as to be paid on orders, checks, or drafts, overdrafts, notes, and de- 
mands, or any of them whatsoever, by or from said W. P. Owens, prin- 
cipal aforesaid, to the said HaU & Co., in courseof business properly di- 
rected, then, and in that event, this bond shall become null and void, 
and of no effect; otherwise the same shall be, remain, and continue in 
full force, virtue, and effect." 

It is also provided that "this bond shall not be construed so as to re- 
quire the said Hall & Co. to advance any sum or sums of money except 
as they may see fit;" and that "the duration and existence of this bond 
and obligation may be terminated at the wish of the principal or any ob- 
liger," after due notice to Hall & Co. , "and then only after ail obligations 
and légal liabilities thereby assumed or arising therefrom hâve been fully 
and completeiy and in every respect legally discharged." 

The writing purported to be signed and sealed by said Owens, Phipps, 
Cornutt, and Weaver, "in présence of G. M. Stephens and J. G. Sim^- 
mons." Thereafter, on March 2 and April 9, 1886, and on four différ- 
ent days between said dates, the plaintifis advanced Owens on his six 
promissory notes the sum of $8,000, of which only $322.11 was repaid 
by Owens; aiid the balance due thereon, with interest, amounted at the 
commencement of this action to $8,503.09. 

On September 25, 1886, Owens died intestate and insolvent; and the 
claim bas since been presented to the administrator of his estate, and al- 
lowed, but not paid for want of funds. 

On May 26, 1886, Hans Weaver died, leaving a will, and on June 22, 
1886, the défendant was appointed administrator with the will annexed, 
to whom the claim of the plaintiffs was duly presented for allowance, 
and by him rejected. The answer of the défendant consists of déniais 
of any knowledge or information concerning the alleged agreement, bond, 
notes, and advances sufficient to form a belief. 

On the trial the plaintiffs called the subscribing witness, C. M. Ste- 
phens, who testifled that he signed the bond as a witness at the request 
of Owens, but that the other persons whose names appeared signed to 
the bond, as the makers thereof, were not présent, and he did not see 
them or either of them sign the same. The plaintiffs then read in évi- 
dence the return of the marshal on a subpœna commanding him to sum- 
mon J. C. Simmons, the other subscribing witness to the bond, to tes- 
tify in this case, to the effect that said Simmons could not be found in 
fhe state. And thereupon, after the plaintiffs had given évidence tend- 
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îng to prove that the signature of Hang.Weav6r,iappended to the bond, 
was his genuine signature, the same was admitted in évidence. In the 
course of the trial the court ruled: that, (1) the addition of Stephens' 
name to the bond as a subscribing witness, after its exécution by the mak- 
ers thereof, under the eircumstances disclosed in his évidence, did not 
affect it as au instrument of eyidence in the hands of the plaintiff, and 
instructed the jury that if Weaver signed the bondj âs alieged, he was 
bound by it, notwithstanding , the subséquent attestation by Stephens; 
and (2) the writing in question is not a simple guaranty, but a direct 
and absolute undertaking by the naakers thereof, to pay Hall & Go. the 
advances made by them.to Owéns in the course of the btisiness in which 
he was engaged, and instructed the jury it was not necessary that the 
plaintiffs should hâve given Weaver notice of the accep tance of the 
bond. 

The motion for a new trial is baaed on sorae eight grounds, but 
those that were noticed in the argument maybe condensed into two: (1) 
The bond or instrument sued on is a guaranty, and uuless notice oî the 
acceptance thereof by the plaintiffs was given to the obligera or makers, 
they are not liable thereon; (2) the altération of the instrument by the 
addition of the name of a subscribing witness, G. M. Stephens, rendered 
it void. 

In déférence to the strenuous contention of counsel for the motion for 
hew trial I bave re-e^amined the question whether the writing signed by 
Owens and Weaver on January 7, 1886, made the latter a surety for or 
only a guarantor of the fortoer, and I find;,neither reason nor authority 
for holding ;Weaver's undertaking to be anything différent from or less 
than that of a surety. iThe terms "surety" and "guarantor" are often 
used in the books loosely and indiscriminately. They occupy certain 
ground in common, but th«re ig a marked distinction, both in the form 
and effect of the undertakings. 1 

This distinction is nowhere more clearly stated thàn in Brandt on Su- 
retyship and Guaranty. The author says (section 1:) 

"A surety or guarantor is one who beoomea responslble for tiifi debt, de- 
fault, or mls(iarriage of anotàer person. The words 'surety' and 'guarantor' 
are often used Indiscriminately as synonymous terms; but, whlle a surety and 
guarantor hâve this in coimmon, that they are both bound for another person, 
yet there are points o£ différence bietween them which shoiild be carefully 
notèd. A surety is usually bouiià with his principal in the same instrument, 
execùted at the same time, and ontlie same considération. He is an original 
promisor and debtor from the beginriing, and is held, ordlnarily, to know 
every defàult of his principal. Usually he will not beprotected, either by the 
mère indulgence of the creditor to the principaU er by want; of notice of the 
default of the principal, no raatter how mueh he may be injured thereby. Oh 
the pther hand, the contract ol the guarantor is bis own separate undertak- 
ing, in Which the principal does not join. ' It is ùsuaily entered into before br 
after that of the principal, aAd is often founded ona separate considération 
from that supporting the contradt df the principal'.' The original contract of 
the principal is not his contract, and he is not bound to take notice of its non- 
performance. He is often diaeharged by the mère indulgence of the creditor 
to the principal, and is usually not liable unless notified of the^ default of the 
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principal. * * * 'the principal and surety, being directly and eqnally 
bound, may be sued jointly in the sarae suit; while the guarantor, being 
bound by a separate contract, and only collaterally liable, cannot usually be 
joined in the same suit with the principal." 

in Kearnes v. Montgomery, 4 W. Va. 29, it is said: 

"ïhe contract o£ a guarantor is collatéral and secondary. It differs in that 
respect from the contract of a surety, whieh is direct; and in gênerai the guar- 
antor contracts to pay if, by the use of due diligence, the debt cannot be made 
out of the principal debtor; while the surety undertakes directly for the pay- 
ment, and so is responsible at once if the principal debtor malles default." 

In Courlis v. Dennis, 7 Metc. 618, it was said: 

" The terms ' sureties ' and • guarantors ' are often confou nded, from the fact 
that a guarantor is, in common acceptation, a surety for another. The rules, 
however, of the common law as to sureties, are not strictly applied to guar- 
antors, but rather the rules of the law merchant; and the true distinction 
seems to be this: That a surety is in the first instance answerable for thu 
debt for which he makea himself responsible; and his contracts are often 
specialties, while a guarantor is Only liable where default is made by the 
party whose undertaking is guarantied; and his agreement is one of simple 
contract." 

Now, the undertaking of Weaver, within ail thèse définitions and dis- 
tinctions, is that of a surety. He became absolutely bound in the same 
writing and on the same considération with his principal, Owens, to pay 
the plaintiffs whatever sums of money they might advance for him, con- 
cerning which he might make default. In other words, his contract 
and liability are the same as his principal's. He bound himself to do 
exactly what Owens did; and whatever was a brèach of the bond as to 
Owens, was so as to Weaver. His undertaking was an original one, 
joint and several with Owens, and in no sensé collatéral to it. 

On the other hand, this contract difit'ers from that of a guarantor, which 
is separate frôm and collatéral to that of the principal, and founded on 
a distinct considération. 1 

Cox V. Machine Co., 57 Miss. 350, is a case on ail fours with this. ■ 
Gox became bound in the same instrument with Gibson to the sewing- 
machine company, that the latter would pay ail indebtedness that he 
might incur to the company. GibsOn made default, and in an action 
on the bond agaiust Cox he insisted that he was a guarantor, and not a 
surety, and was not liable as such, because he had not received notice 
of the acceptance of the bond. The court held that Cox was liable as a 
surety, and not entitled to notice of acceptance of the bond. In the 
course of his opinion Mr. Chief Justice Georgk cited with approbation 
Mr. Brandt's définition of a surety, and his statement of the différence 
between that and a guarantor. 

The contention of counsel for the motion for new trial is largely based 
on the authority of three cases from the state of Michigan, namely, Bank 
V. Kercheoal, 2 Mich. 508; Locke v. McVmn, 33 Mich. 473, and Jeude- 
vine V. Rose, 36 Mich. 54. In each of thèse cases a bond was signed by 
a person as surety with a principal, conditioned for the due performance 
of some act — as the payment of money — by the latter. In actions 
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brought on thèse several bonds against the sureties thereîn, the court 
held the défendants not liable on grounds which in no way involved the 
question whether the writings were mère guaranties or absolute under- 
takings for the debt or default of the principal. In the course of the 
opinions the terms "surety" and "gûarantor" are used interchangeably 
and indiscriminately, without any référence to the technical distinction 
between them. 

They are ail cases of surety, and not guaranty, and were evidently de- 
cided on that assumption, no question being made as to the character or 
effect of the writings in this respect. 

For instance, in Banh v* Kercheval, supra, the court holds that the 
bond given to the bank to secure future advances, not exceeding $3,000 
at any onetime, is a continuing guaranty, and cites Douglaaa v. Reynolds, 
7 Pët. 113, which was a case of simple guaranty, in support of this con- 
clusion, but refuses to foUow that case so far as to hold that notice of 
the acceptancè of the guaranty must hâve been given to the surety 
therein, because the facts of the two cases in-this respect are not similar, 
and said, "We think no notice of acceptancè other than that which the 
law implies was necessary in the case before us." 

The latest statement of the rule requiring notice of the acceptancè of 
a guaranty is found in Machine Co. v. Richards, 115 U. S. 527, 6 Sup. 
et. Éep. 173, In speaking for the court, Mr. Justice Geay, after re- 
ferring to Z)aTO v. Wdls, 104 U. S. 159, wherein.the cases on the sub- 
ject in that court from Dougkœsv. Reynolds, 7 Pet. 113, to Adams v. Jones, 
12 pet. 213, are reviewed, and, as I think, limited and straightened out, 
sums up the rules there laid down as foUows: 

"A contract of guaranty, like every other contract, can only be made by the 
mutual assent of the parties. If the guaranty is signed by the gûarantor at 
the request of the other party, or if the latter's agreeraent to accept is con- 
temporaneous with the guaranty, or if thereceipt from him of a valuable con- 
sidération, however smaH, is acknowledged in the guaranty, the mutual as- 
sent is proved, and the delivery of the guaranty to him or for his use complètes 
the contract. But, if the guaranty is signed by the gûarantor without any 
previous request of the other party, and in his absence, for no considération 
moying between them exeept future advances to be made to the principal 
debtor, the guaranty is in légal effect an offer or proposai on the part of the 
gûarantor, néeding an acceptancè by the other party to complète the contract." 

It is apparent from this summary of the rules governing the contract 
of guaranty that the contract sued on in this case, by which Weaver un- 
dertook di];ectly, with and as surety for Owens, for the payment of ad- 
vances made by the plaintifFs to the latter, is not suçh a contract. 

As to the second point. The rule of the common law concerning the 
altération or spoliation of writings was very strict. It was indiscrimi- 
nately punitive, and did not attempt to adjust the conséquences of the 
act a,ccording to the justice and prppriety of each particular case. Ac- 
cordihgly, not only a material altération made by a party to the writing 
without the consent of the other, but one made by a stranger without 
the consent of the party in whose control the instrument was, would 
avoid it as to the party making the altération or having the control 
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thereof; and even an immaterial altération by a party without the con- 
sent of the other would hâve the same effect. 

Gradually the rule became relaxed or questioned as to altérations 
made by a stranger without the agency of the party, and even altérations 
made by a party, when immaterial. Adams v. Frye, 3 Metc. 104; 1 
Whart. Ev. § 622 et seq. 

Fiually, a reasonable and comprehensive rule was declared in the New 
York Code of Civil Procédure, (§ 1794,) which is section 778 of the Code 
of Civil Procédure of this state. It provides: 

"ïhe party producing a writing as geiiuine, which bas been altered, or ap- 
pears to hâve been altered, after its exécution or making, in a part material 
to the question in dispute, shali account for the appearance or altération. He 
may show that the altération was made by another without his concurrence, 
or was made with the consent o£ the parties afEected by it, or otherwise prop- 
erly or innocently made, or that the altération did not change the meaning or 
language of the instrument. I£,he do that, he may give the writing in évi- 
dence, but not otherwise. " 

As there is no évidence when or under what circumstances the name 
of J. C. Simmons was signed to the bond as a witness to its exécution, 
the presumption is that it was duly done, and before the delivery of the 
instrument. 1 Whart. Ev. § 629. The effect of Signiug the name of 
Stephens to the instrument as a witness to its exécution is to require thé 
party offering it to call him as à witness thereto, if he be living or within 
the state; otherwise his handwriting, as well as that of the party, must 
be proved. Code Civil Proc. Or. § 751. 

Does it then appear how this alleged altération is material, or is of any 
advantage tb the plaintififs? The party offering the bond with this sig- 
nature upon it is bound to produce the subscribing witness, and examine 
him as to the exécution thereof by Weaver, or account for his absence 
by showing that he is dead or without the state; and even then he must 
prove the handwriting of the absent witness, as well as that of the party 
himself; whereas, if the name of the witness was not on the bond, proof 
of the handwriting of the party would be sufficient. And, as was said 
in the case of a similar altération, (Adams v. Frye, swpra, 105:) 

"Thetermsand stipulations originally contained in the bodyof the bond 
hâve not been altered in substance, nor even in letter. The attestation by one 
or raore witneases of the due exécution of a bond is not requisite to its validity, 
either by common law or by statute. It is a perfect instrument, and may be 
■enforced in a court of law without any such attestation. The change pro- 
duced in the eharacter of the instrument by this altération is not one which 
thus affects in any degree the validity or construction of the contract of the 
parties. At most, it only opérâtes on the coutse of the proceeding in a trial 
at law, as to the nature and kind of évidence required to prove the exécution 
of the instrument." 

It is true that, notwithstanding thèse suggestionSj the court in Adams 
V. Frye held that the prpcurement by the obligée in a bond of the signa- 
ture thereto of a person as a witness, after the delivery of the same, if done 
fraudulently, with a view to gain any improper advantage, would avoid 
the instrument as to such obligée, and that theact of procuring such sig- 
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nature to a bond by a person who was not présent at its exécution nor 
authorized to attest it, ia prima fade évidence of a fraudulent intent; but 
this conclusion was reached undelr the ruie of the oommon law, which 
makes the proof of the handwriting of an absent witness sufficient évi- 
dence of the exécution of the instrument. Valeiitinev. Piper, 22 Pick. 
85; 1 Whart. Ev. §726. 

This is évident from the reasons given by the court for the ruling. 
After stating that by thia altération a material change was made as to the 
nature and kind of évidence which miglit be relied on to prove the plain- 
tiff's case, the court says: 

"Byadding to the bond the nàme of an attesting witness, the obligée be- 
came entitlecl to show the due exécution of the same by proving the handwrit- 
ing of the supposed attesting witness, if the witness was Out of the jurisdiC' 
tion of the court. It is quite obvious, therefore, that a fraudulent party 
toight, by lueans of such an altération of a contract, f urnish the légal proof 
of the due exécution thereof, by hoûest witnesses swearing truly as to the 
genuineness of the handwriting of the supposed attesting witness; and yet 
the attestation might be wboUy unauthorized and fraudulent." 

But under the statute of this state proof of the handwriting of the 
absent witness is not enough. The handwriting of the party must also 
be proved; and the resuit is, the altération would, in case of the absence 
of the witness, cast on the plaintifiPs the burden of proving bis signature^ 
as well as that of Weav'er's. ' 

On the other hand, it may be said that in the case of such an altéra- 
tion with a fraudulent purpose, the party wpuld likely be prepared to 
prove the signature of the conveniently absent witness beyond a perad- 
venture, which cifciimstance might bave weight with a jury, and induce 
them to find, on otherwise light and unsatisfactory évidence, that the 
signature pf the pairty to the instrument is genuine, because it had been 
attested by a subscribing witness. And on this view of the case I am 
inclined, on the whole, to say with the court in Adams v. Frye, supra, 
107: "It seems to us that we ought not to sanction a principle which 
would permit the holder of an obligation thus to tamper with it with 
entire impunity." 

And therefore it may be safer to hold, even under the law of this state, 
that the procurement by the holder bf a writing or an obligée in a bond 
of the signature of a person, as a subscribing witness thereto, who is not 
authorized to attest the same, is prima fade a fraudulent altération thereof , 
and unless shown to be otherwise, will avoid the instrument as to him, 
or prevent bis use of it as évidence in an action thereon. So far I bave 
been considering the case as made in tbe argument of côunsel for the dé- 
fendant, aiid insiated on by them at the trial. , 

But .the real case is à very différent one. No altération of a writing 
before exécution, which includes delivery, afiectsits character or value 
as an instrument of évidence. Altérations before delivery are presumed 
to be made with mutual consent. The very act of delivering and receiv- 
■ ing the writing implies so much. This is the doctrine of the common law. 
"The period after which altérations not mutual are fatal is that of the final 
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delivery o'f the document." 1 Whart. Ev. § 625; and Code Civil Proc. 
(§ 778) says the same: "The party producing a writing as genuine which 
has been altered, or appears to hâve been altered, after its exécution or 
makingj in a part material to the question in dispute, shall account for 
the appearance or altération." 

The attestation of Stephens was made at the request of Owens, and this 
authorized him to attest the same, so far as Owens' signature is concerned. 
But the attestation being unqualified, the reasonable inference is that it 
included the signature of the other obligors, as well as Owens, and so it 
was doubtless intended. 

Weaver and his co-obligors who signed this bond and left it with the 
principal therein to deliver to the plaintiffs, thereby constituted the latter 
their agent for that purpose. BeUoni v. Freebom, 63 N. Y. 389. Before 
the delivery was made this altération took place. It consisted of an at- 
testation which, for aught that appeared, was authorized and genuine. 
So far as the plaintiffs are concerned it was the act of Weaver and his 
co-sureties acting through the agent and co-obligor, Owens, prior to the 
delivery to them of the writing. 

To hold that the value or admissibility of the writing as an item of 
proof or an instrument of évidence is thereby impâired or affected in the 
hands of the plaintiffs, would be simply monstrous. 

The motion for a new trial is denied. 



Hecht et (d. V. Weavbb. 
{CirouU Court, D. Oregon. Pebruary 19, 1888.) 

Peincipaï' AiTD SuRETT— Bond to Sbcubb Adtancbs— Death of Subett. 

The death of asurety in a bond conditioned for the repayment of money 
advanced to the principal within a definite period or before notice to the ob- 
ligée of withdrawai therefrom, does not terminate his liability, and his estate 
in the hands of his àidministrator is liable for advances made after lus decease. 

{Syllabus bff the Court.) 

At Law. On motion for new trial. 
L. B. Gox, for plaintiffs. 
Edioard B. Wat^on, for défendant. 

Dkady, J. a motion for a new trial in this case was argued and sub- 
mitted with the one in the foregoing case. 

The action was commenced by the plaintiffs, who are citizens of Mas- 
sachusetts, against the défendant, as administrator of the estate of Hans 
Weaver, deceased, to recoverthe sum of $4,475.90 on a bond executed 
to the plaintiffs by Philip Peters, Hans Weaver, Robert Phipps, as sure- 
ties, and W. F. Owens, as principal, on October 24, 1884, in the pénal 
sum of $15,000, conditioned that if Owens shaU pay on demand the 
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sums of money advanced to him by the plaintiffs, then tlie oUîgatîon to 
be void, and otherwise to remain in full force. The bond also contains 
a stipulation to the effect that its duration might be terminated on notice 
to theobligee, after ail liabilities thereunder were discharged. The bond 
purported to be signed by the obligors, "in the présence of Lafayette 
Owens and T. G. Stearns;" and the former, when called as a witness by 
the plaintiifs, testified that he signed the bond as a witness at the re- 
ques^t of Owens, but the other parties thereto were not présent, nor did 
he see them sign the same. Stearns was not called. 

Weaver and Owens died, as stated in the foregoing case, and due de- 
mahd was made upon their âdministrators for the balance due the plain- 
tiffs, with similar results. The answer of the défendant was confined to 
a déniai ofany knowledge or information of the niatters, in.controversy. 
On the trial the jury found a verdict for the plaintiffs for the sum of 
$3,975.90, on which they had judgment. 

The motion for a new trial is b^ed on the same grounds as the one in 
the HaM Case, ante, 104, with the addition of the following: 

It appears that some of the advances to Owens were made after th© 
deathbf Weaver, and that no ' notice was given by the admihistrator to 
terminale the undertaking of thedeceased. The court instructed thejury 
that Weaver's estate was liable in the hands of his administrator for thèse 
advances, and this instruction isclaimed to beerroneous, and a new trial 
asked therefor. 

On a careful examination of the authorities I hâve concluded that 
whenever the undertaking of the surety is for a definite period, as for 
the conduct of an ofïicer during his term of office, or for the repayment 
of advances made to the principal in the bond until notice is given the 
obligée that the liability is terminated, thè estate of the surety in the 
hands of his adniinistrator is answerable for any default of the principal 
occurring after his death; and this is especially so where, as in this case, 
the surety bound himself, hia"heirs, executors and âdministrators" for 
the performance of his undertaking. Insurance Co. v. Davies, 40 lowa, 
,469; Grem v. Young, 8 Greenl. 14; Knotts y. Butler, 10 Rich. Eq. 143^ 
Mporev. WaUis, 18 Ala. 458; Bîghtower v. Moore, 46 Ala. 387; Mowbray 
V. State, 88 Ind. 327. The motion is denied. 
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Beall et al. v. City of Leavenworth. 

{Circuit Court, D. Eantas. February 89, 1888.) 

Jtjdgmettt— Actions on — Dbath of Owner— Limitatiu/îs. 

In Kansas a judgment does not become dormant ai: tbe death of the owner, 
and an action brought thereon by his exécuter, more th s.3i one year after his 
death, but within one year after it became dormant, is not bàrred by Code 
Civil Proc. § 440, •which provides that a judgment can only be revived, or 
made the basis of an action, wiihin one year after it becomes dormant. 

At taw. Action on judgment. 
Bossingtan, SmiÛi & Dallas, for plaintiËfs. 
Wm. C. Hook, for défendant. 

FosTEE, J. This is an action brought by John A. Beall and Charles 
W. Sloane, executors of Henry W. Benham's estate, on two judgments 
recovered by their testator in this court against the city of Leavenworth. 
The first judgment was recovered on the Ist.day of December, 1877, for 
$586:20 and costs, which judgment was revived on the 29th day of No- 
vember, 1882. The second judgment was recovered on the 30th day of 
î^ovember, 1880, for $3,159.11 and costs. Benham died about the 9th 
dayjof June, 1884, and shortly thereafter letlers testamentary were is- 
sued to his executors, and they brought this suit on the 18th day of 
December, 1886. Défendant sets up as answer to plaintiffs' daim that 
it is barred by the limitation of the statùte for reviving or instituting suit 
on a judgment. 

At the time of Benham's death, neither judgment had become dormant, 
under section 445 of the Civil Code of Kansas, but it seems the latter 
judgment had become dormant 20 days before this suit was brought, 
unless proceedings in mandamus had the efïect to save it, as would the 
issuing of an exécution. However that is not material. If the testator 
were alive, and had instituted this suit, there could be no question but he 
could maintain it. Bûmes v. Simpson, 9 Kan. 658; Kothman v. Skaggs, 
29 Kan. 6; Baker v. Huimwr, 31 Kan. 325, 2 Pac. Rep. 808. In the 
cases above cited, the suprême court bas repeatedly held that a judgment 
créditer may, if he choose, make his judgment the basis of an action, 
(within the time limited for a reviver of the same,) instead of reviving 
by motion and notice under the Code. It appears from the terms of the 
statute, as well as decided case^, that this can only be donc within a 
year, without the consent of the opposite party. Scroggs v. Tutt, 23 
Kan. 181; AngM v. Martin, 24 Kan. 334. Now, let us see what may 
be donc in case of the death of a party to a judgment. Section 439, 
Civil Code, reads as follows: 

"If either or both parties die after the judgraent and before satisfaction 
thereof , their représentatives, real or personal, or both, as the case may require, 
may be raade parties to the same in the saine manner as prescribed for reviv- 
ing actions before judgment, and such judgment may be rendered and exécu- 
tion awarded, as might or uugbt to be given or awarded against the représent- 
atives, real or personal, or both, of such deceased party." 
v.34F.no.2— 8 ' 
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The judgtnent does not become dormant, within the meaning of sec- 
tion 445, by the death of the judgment creditor. It âoes not cease to 
be a lien on the estate of the judgment debtor. It is not necessary to 
revive it as a dormant judgment under section 440. " It cornes to the 
hands of the executor or administr^tor as an asset of tlie estate; and the 
statute provides that he may be made a party to the same. It cornes to 
hjs h^nds clothed with higher attributes than a mère chose in action, 
like a note or account. He is given a year in which he may apply to 
the court rendering the; judgment and be substitûted or made a party 
plaintiff, in the place and stead of his testa tor or intestate. That being 
done, he may issue exécution; or, if it becomes dormant, he may 
revive it. But if he fails within the year to be made a party to the 
judgment record, he has lost his right in that behalf, and the judgment 
can only be made the bgisis of an ac);ion under the common law, and 
that within the time prescribed by the statute, — the same time within 
which the judgment creditor could havè brought the action . In Burnea v. 
Simjpson^d ICan. 658, it is forcibly impliëd, to say the least, that the sixth 
subdivision of section 18 ôf the Code'\(rouldfix the periodof limitation, 
whiçh w;puld hâve been five years frbm the time the right oî action ac- 
crue4, %. «., frbm the date of the judgment; but in thfe later décisions qf 
the suprême court of Kansas, it bas béen dôcided that thè statute referréd 
to dpes not fix the time within wliich the judgment creditor may brîng 
hié action. He may brihg his suit ât àny time within tfce year iàftér the 
judgment becomes dormant by a feilure to issue exécution. That might 
bé within six years or si'xty years frdm the rendition of the judgment. 
The date of the judgment is imraaterial, but the date of its becoming 
dormant is ail-important. Kothmanv.Skagga, 29 Kàû. 6; Bakerv. Hvm- 

«ler, 31 Kan. 325, 2 Pâc. Rep. 808.V 

It càhnot bé necessiary tô cite àùthOrity to the point that the représent- 
ative of a decèased peïson has the same period in which to bring stiit 
that his téstator or intestate would hâve had. It thexefore riecessarily 
follows tha,t, as the first judgment had liot become dorniant, and the 
second judgpaent had béep dormant but a few days, this suit is not barred, 
and judgmçnt ,must go for plaintiffs. 



Dows V. TowN OF Elmwood. 
{Cir-euit Court, N. D. lUinoîg. February 29, 1888.) 

1. CONBTITDTIONAIi LaW— 'TiTLBS OF LaWS— RaILROAI) COMFAKIES — MuNICIPAIi 

Aid. 

' Adtni. ApTillT, 1869, (3 Priv. Laws 26th Gen. Asseln. 373,)bad for its ob- 
jeot tbe legalization of an élection heldin the town of Blmwood, in Peorla - 
. county,, on March 16, 1869, at which it waa voted to, subscribe for. and take 
$40,000 of tho capital stock ,of,a certain railroad over and above the $35,000 
whiçh was on the same dày subscfibeil for and taken in accordance with the 
provisions of the charter bf the sajd company.. Thèse facts ail appearéd In 
the body of the statuts, but thé iitlé was sim'ply "An act to legalizè a certain 
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élection tiereiii named. " BeW, in tlie absence of any décision by the courts 
of minois to tiie contrary effect, that the act was not in contravention of the 
constitutional provision of 184S, that every local or private law shall embrace 
but one subject, and that subject shall be expressed In the title. 

2. RAIÏ.ROAD CoMPANiES— Municipal Aid — Dukation of Bonds. 

Act 111. March 9, 1869, (3 Priv. Laws, 26th Gen. Assem. 283,) am'ending the 
charter of the Dixon, Peoria & Hannibal Bailroad Company, (3 Priv. Laws 
25th Gen. Assem. 604,) authorized the counties, towns, etc., on the Une of its 
proposed extension, to subscribe for stock in the bonds of such county, to:ïvn, 
etc., said bonds to be payable at any time specifled, "not exceeding 30 years 
f rom date, " virith interest, etc. The bonds issued under this act by the town 
of Elmwood, in Peoria county, bore date April 37, 1869, and were delivered 
on that day; but it was set out on their face that they ran 20 years from July 
1, 1889, and drew interest from that date. Held, that the bonds were not void 
os in excess of the authority conferred by the act of March 9, 1869; the inter- 
val between Açril 27, 1869, and July 1, 1869, being only a reasonable time for 
issuing and delivering the bonds, and putting them on the market. 

8. Same— Unadthokized Issue— Power of Législature to Ratify. 

An issue of municipal bonds in aid of a railroad, not originally authoriised. 
but which the législature of the state might hâve authorized, and did in faci 
subsequentljr ratiftf, willbe held valid in the fédéral courts, upon the well- 
settled doctrine of the Uniied States suprême court as to the power of a state 
législature, in the absence of any constitutional provision to the contrary, to 
ratify acts of a municipal corporation which it might originally hâve author- 
ized, notwitbstanding décisions of the state suprême court adverse to such 
doctrine, rendered after the issue of the bonds and the passage of the cura- 
tive act Following BoUes t. Town of Brimfietd, 120 U. 8. 759, 7 Sup. Ct. Rep. 
786. 

At Law. Action upon coupons of certain bonds issued by the town 
of Elmwood, Peoria county, in aid of the Dixon, Peoria & Hannibal 
Railroad Company. 

Thomas S. McClelland and 0. A. Sanders, for plaintiff. 

Lyman TrumhvM and H. B. Hopkins, for défendant. 

BuNN, J., (prally.) The two objections in this case which seem to hâve 
most substance are — Mrst, that the bonds of the town of Elmwood, is- 
sued to the railroad Company in the nionth of April, 1869, are void for the 
reason that there was a failure to compl)"- with the Illinois constitutional 
;^rovision of 1848, that every local or private law shall embrace but ône 
subject, and that subject shall be expressed in the title; and, second, 
that the bonds issued by the town exceeded the authority contained in 
the law of Illinois under which they were issued, in that they run over 
20 years, which is the limit provided by the law. The court will con- 
sider thèse objections in their order. T?here are other objections made 
and discussed; but I désire only to notice thèse two objections to the va- 
lidity of the bonds. The bonds are légal in form, and recite that they 
are issued in pursuance of certain statutes of the state of Illinois, under 
and by virtue of which the town bonds were voted by the légal electors 
of the town of Elmwood: and there are no questions of fact in the case 
to be submittèd to the jury; and it becomes the duty of the court to dé- 
cide the questions oî law, and direct a verdict in the case, either for the 
plaintiff or défendant. 

Mr^t, in, regard to the objection, which has been strenuously urged 
and ably argued in behalf of the défendant,, that the law of April 17, 
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1869, whîch iegalîzed the town meeting held in the town of Elmwood in 
the month of ilarch preceding, was not legally or constitutionally passed 
by the législature of Illinois, because the provision before referred to of 
the constitution of Illinois was not complied with. The title of the act 
is, "An act to legalize a certain élection therein named," and it is in- 
sisted on the part of the défendant that this is too gênerai and indefinite 
to be a substantial compliance with the constitution. Many cases havo 
been cited upon this subject which seem to be not wholly in point; but 
I am of opinion that the case of Montclair v. Rarnsdell, 107 U. S. 147, 2 
Sup, et. Rep. 391, should rule the case at bar, there being no décision 
of the suprême court of Illiqois : holding the act, or any similaract, in- 
valid for such a reason. In that i case Justice Haelan, delivering the 
opinion of the court, quotes with apprOval the language of the suprême 
court of New Jersey in Staie v. Town of Union, 33 N. J. Law, 350, as 
foUows: 

"The purposè of this constitutional provision was to prevent surprise upon 
legislators by the. passage of bills the object of which is hot indicated by their 
titles, and also to prevent tfae combination of two or jnore distinct and un- 
connected matters in the same biU.*^ 

Further said the court: 

"It is not intended to prohibit the unlting in one bill of any number of 
provisions liaving one gênerai object fairly indicated by its title. ïhe unity 
of the object must be sought in the end which the législative act proposes to 
accomplish. The degree of particularity which must be used In the title of 
an act rests in législative discrétion, and is not deflned by the constitution." 

I think the principle enunciated in that case, which is cited with ap- 
proval by the suprême court of the United States, is applicable to the 
case at bar. The title to the act is, "An act to legalize a certain élec- 
tion named therein." There is but one subject embraced in the act, and 
that subject is expressed in the title. It is true, it is not given with so 
great particularity as was possible. But it is not misleading; the de- 
scription of the subject of the act as stated in the title is apt and accu- 
rate; and the only possible objection is that it is too gênerai, in that it 
does not locate the élection by'designating the time and place, and the 
question is whether this court, in advance of any décision on the subjeçct 
by the Illinois courts, ought to say that the act is unconstitutional and 
void. Now, this court will not undertake to décide that the act of the 
législature of a state is unconstitutional and void, unless it is clearly and 
palpably so. So long as the title of the act states the purpose or sub- 
ject which is embodied in the act itself, although in very gênerai terms, 
I think it is a substtmtial compliance with the provisions of the consti- 
tution. Mr. Justice Harlan, in Montclair v. Bamsddl, supra, in com- 
menting upon this and other cases, says: 

"Upon the authority of thèse décisions, and upon the soundest .principles 
of constitutional construction, we are of opinion that the objection taken to 
the act of April 15, 1868, as being (when constiued as we hâve indicated) in 
conflict with the constitution of New Jersey, cannot bé sustained. The pow- 
ers whiçh the township of Montclait is authorized to exert, however varied or 
extended, constitutej within the meaning of the constitution, one object, which 
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is fairly expressed in a title showing the législative purpose to establish a 
new or independent township. It is not intended by the constitution of 
New Jersey that the title to an act should embody a detailed statement, nor 
be an index or abstract of its contents. The one gênerai object— the création 
of an independent municipality — being expressed in the title, the act in ques- 
tion properly embraced ail the means or instrumentalities to be employed in 
accomplishing that object. As the state constitution has not indicated the 
degree of particularity necessary to express in its title the one object of an 
act, the courts should not embarrass législation by technical interprétations 
based upon mère form or phraseology. The objection should be grave, and 
the conflict botwêen the statute and the constitution palpable, before tbe ju- 
dieiary should disregard a législative enactment upon the sole ground that it 
embraced more than one object, or, if but one object, that it was not suffl- 
ciently expressed by the title." 

I think the case at bar cornes within Ihe reasoning and spirit of this 
case. 

Upon the other point, that the bonds are not in compliance with the 
law in this, that they run longer than 20 years, which was the limit fixed 
by the act of March, 1869, 1 am of opinion upon that question also that 
the objection made by the défendant should be overruled. I think the 
bonds are in substantial compliance with the law, and that this case 
should be ruled by Township oj Rock Oreek v. Strong, 96 U. S. 271. The 
facts in that case were about the same as in this, the only difiference be- 
ing that the suprême court in the former say it does not appear from~ the 
record whether the bonds were issued and delivered on the day of their 
date or not. In the case at bar it appears from the déclaration of the 
plaintiff that thè bonds were dated April 27, 1869, and that they were 
issued and delivered on that day. It also appears in the évidence that 
they ran 20 years from July Ist foUowing, and drew interest from that 
date, so that there was a lapse of about two months between the time of 
the issue and delivery of the bonds, and the time when they went into 
effect so as to draw interest. It is natural enough that a town and rail- 
road company, in a transaction of that kind, should bave a little time 
to get the bonds issued and delivered and put on the market, and the 
transaction perfected for which the vote of the town-meeting was taken, 
before the bonds should begin to draw interest in the hands of the holder; 
and it would not seem that two months was an unreasonable time for 
that purpose. It is true, they might hâve been dated ahead. Suppose 
they had been dated on the Ist of July, instead of the 27 th of April, the 
case would not be différent, in my judgment, from what it is now. They 
did not draw interest until that time, and only ran 20 years from the 
time they commenced to draw interest. I do not think the issuing and 
delivering of the bonds two months previous to the time the 20 years 
began to run, when they began to draw interest, îs a material fact in the 
case. 

In the case referred to in 96 U. S., the bonds were issued and dated 
September 10, 1872, and made payable 30 years from October 15, 
1872, with interest from that time. They were not registered in the 
-office of the auditor of state until October 17, 1872. So in that case 
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there^âs one month and five days between the date of the issue of thé- 
bonds and the time when the 30 years commeûipéd to run, when they 
began to draw iilterest. In this case the interval was a little longer, but 
the cases, it seema tb me, rest upon the same gênerai principles. It i» 
true,the court says it did not appear when they were issued and delivered. 
In this case they were issued on the day of their date; and in the case 
referred to, in the absence of évidence of the time of delivery, the pre- 
sumption would hâve been that they were issued and delivered on the 
day of their date. If that be so, the cases are mainly the same. But 
however that may be, I do not think two months and three days between 
the date of the bonds and the time they commenced to draw interest in 
the hands of the persons purchasing them, is a material fact in the case. 
How it would hâve been if the bonds had been drawn so as to run and 
draw interest for any number of years more than the time specified in 
the act, the court is not called upon to détermine. 

As to the gênerai question of the validity of thèse bonds, I think the 
case is ruled hy BoUea v.Brimfidd^ 120 U. S. 759, 7 Sup. Ct. Rep. 736. 
That is the latest expression of the suprême court upon the question of 
the validity of alaw of lUinôis identical with this; and my judgment is 
it should be décisive of the validity of thèse bonds, and I hâve no doubt 
of the correctness of the principle which the suprême court has adopted 
in that and other cases. It seems to me very clear, on principle as well' 
as upon the authorities, that wherever the législature has power to au- 
thorize the différent municipalities of the state to vote and issue bonds 
under authority of an act of the législature, if the people vote those bonds 
voluntarily, and, the action of the electors is afterwards confirmed and 
approved by the législature, and their acts made binding upon the town 
by an express act ratifying their action, it stands precisely on the same 
footing as though there had been an enabling act in advance. I do not 
see why the vote of the town at a regular meeting, and subséquent rati- 
fication of the législature, does not cover the whole question of power 
just as fully to ail intents and purposes, and in the same manner sub- 
stantially, as though the act had been authorized by the législature in 
the first instance. That is what the suprême court décides in this case 
in 120 U. S. It is trUe, in some other cases the suprême court foUow 
the décisions of the state courts upon those questions, where those courts 
bave held a law unconstitutional before rights hâve become vested; but 
as far as anything appears to the court now, that case is décisive of the 
one at bar, and I think it is the duty of the court to direct the jury to 
find a verdict for the plaintiff ior the araount of the coupons of which he 
was the owner at the time of the commencement of this suit. 
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WiTTERS r. SowLES et cd. 

{(Hrcv-U Court, D. Vefmont. March 1, 1888.) 

Nkgotiablb Instbttments— Assxjmpsit— Common Couhts against Makbb Airo 

InDORSBB— JUDGMBKT— EfFECT. 

Under Rev. Laws Vt. § 938, which provides for a judgment against the de- 
fendants found liable in an action founded on contract, and in favor of those 
who are not liable, a judgment in favor of one of the défendants, upon the 
report of a référée, in an action brought upon the commou counts in assump- 
sU, in which plaintiiï sought to hold the défendants as makers of a company 
note, given to one of the défendants and indorsed to plaintifiE, is not a bar 
to_ a judgment, in the same suit against the indorser, the indorsement being 
within the scope of the cause referred, since a common count may be amended 
8d as to coTer a count upon au indorsement of a note. 

Exceptions to Report of Référée, 
i Cheder W. Witters, pro se. 
Edward A. Sowles, pro se. 

Wheeler, J. Thîs action was brought upon the common couuts in 
asswmpsit. By agreement of the parties it was referred to a référée, who 
has niade report. It has now been heard on exceptions of the défendant 
Sowles to the report. From the report it appears that the Glens Falls 
Shirt Company raade a note payable to défendant Sowles or order, which 
was indorsed by him to the bank of which the plaintiff is receiver. The 
plaintifFclaimed that the défendants were the Glens Falls Shirt Company, 
and that they were liable as makers of the note. The référée has found 
against this claim, and that they were not so liable. On that finding the 
défendant Burton has judgment in his favor. 

The plaintiff claims to hold the défendant Sowles as indorser. The 
défendant Sowles claims that he is not liable as indorser upon the Com- 
mon counts, and that the judgment in favor of the other défendant is a 
bar to any judgment against him in this suit. By the statutes of the 
State provision is made for judgment against the défendants found liable 
in an action founded on contract, and in favor of those who are not. 
R. L. Vt. § 938. The procédure of the state courts is adopted in com- 
mon-law cases in the United States courts. Rev. St. U. S. § 914. There- 
fore that judgment in favor of défendant Burton was proper, and has no 
effect upon the liability of the défendant Sowles. Also, by that pro- 
cédure, when a cause is referred, aU is referred that belongs to it, and 
which might be brought into it by any proper amendment of the plead- 
ings. Eddy v. Sprague, 10 Vt. 216; Granité Co. v. Farrat, 53 Vt. 585. 
The common counts may be so amended as to cover a count upon an 
indorsement of a note. Amtin v. Burlington, 34 Vt. 506. Therefore this 
iiidorseraent was within the Scope of the cause referred to the référée. 
The exceptions to the report merely raise thèse questions. 

Exceptions overruled, and judgment on report for the plaintiff against 
the défendant Sowles, for the amount of the note, $5,736.44, ordered. 
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RosENSTEiN V. Magone, CoUector. 
{OireuU Cowt, 8. B. Nm York. March 3, 1888.) 

CusTOM DuTiBS—CovBKiNGS— Match-Boxes— AcT Cong. Maboh 3, 1883, g 7. 
Boxes containing matches, and being of use in the hona fide transportation 
of the matches to the United States, are free of duty under the se venfh section 
6f the tariff act of March 3, 1888, although the boxes are put to a use other- 
wise thàn in the bonafide transportation. The case of U^-rleuffer v. Bobertson, 
116 U. S. 499, 6 Sup. et. iKep. 4(j3, criticised, but followed. 

At Law. Action to recoverback custom duties. 

This action was brought to recover duties alleged to bave been exacted 
uhlawfully upon boxes containing matches imported from Sweden. The 
matches were of two kinds. Some were known as "safety matches," and 
could be ignited only on a specially prepared surface; and the boxes con- 
taining them had on their edges a pièce of such prepared surface. The 
others were known as "parlor matches," and could be ignited on any 
rough dry surface; and the boxes containing them had on their edges a 
pièce of sand-paper. The boxes of both kinds were taxed at 100 per 
cent, ad vcdorem,, under the proviso to section 7 of the tariff act of March 
3, 1883, whereas the plaintifF claimed that both were properly duty free, 
under section 7 itself. It appeared on the trial that the boxes performed 
a function in the bonafide transportation of the matches into this country, 
though this function was slight, since thèse boxes were themselves packed 
geveral times in stronger packages and boxes. It also appeared that the 
boxes performed a function during the use of the matches in this coun- 
try, and that the matches, would hâve no appréciable commercial value 
in the markets of this country if not contained in such boxes. 

Nelson Smith ^nd H. Applington, for plaintiff. 

Stephen A. Walker, U. S. Atty., and Uacgrane Coxe, Asst. U. S. Atty., 
for défendant. 

Lacombe, J., (ofolly.') This case lies within a narrow compass, both 
as to the law and and as. to the facts. It calls for a construction only 
of section 7 of the act of 1883. The facts are few in number, and there 
is no dispute about them. The method in which thèse matches are 
packêd; the method in which theyare conveyed to this country, and how 
they are used when they are hère; what happens to the boxes during 
use and afterwards,— is ail proved in the case. It is a matter of com- 
mon knowledge, without proof, and it is proved hère, that while there 
may be no use of the box disconnected from the matches, there is a use 
made of the box disconnected from the transportation. Now, section 7, 
iû its latter part, contains a proviso under one branch of which the gov- 
ernment claims that thèse goods come. The proviso isasfoUows: "Pro- 
vided that if any packages, sacks, crates, boxes, or coverings of any kind 
shall be of any material or form designed to évade duties thereon, oï de- 
signed for use otherwise than in ihe hona fide transportation of goods to 
the United States, the same shall be subject to a duty of one hundred 
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per cent, ad valorem, upon the actual value of the same." If there were 
nothing hère but this statute to be interpreted, I should feel no hesitancy 
whatever in holding that this phraseology imports that when thèse boxes or 
coverings are constructed upon a planwhich facilitâtes and contemplâtes 
other use in connection with their contents while such contents are being 
themselves used, they are designed for a use other than in transportation 
to the United States. Under such a construction, if I did not direct a 
verdict for the défendant, he would certainly be entitled to go to the jury 
as to whether they found thèse particular articles fairly within the test of 
a double use. But that is not ail that there is hère. The suprême court, 
upon most elaborate argument, and with great care, hâve considered this 
€ntire subject, and hâve delivered an opinion in Oberteuffer v. Rpbertson, 
116 U. S. 499, 6 Sup. Ct. Rep. 462. They there interpret or paraphrase 
this proviso which I hâve read as foUows: "This," says the court, mean- 
ing the proviso, "implies that if the boxes or coverings of any kind are 
not of a material or form designed to évade duty thereon, and are de- 
signed to be used in the bonafide transportation of the goods to the United 
States, they are not subject to duty " With ail due respect to the learned 
judge who wrote this opinion, I think that bis paraphrase goes beyond the 
text or the intent of the statute; for while the statute provided that if 
there was a use for thèse boxes designed otherwise than for transporta- 
tion, although the use for transportation was also designed, they should 
pay duty, the paraphrase would relieve them from the payment of duty, 
although they might be, and were, generally, put to an incidental u^ in 
■connection with their contents other than that of transportation, provided 
they Were bonafide used for the purpose of transporting goods. StUl, 
that is the opinion of the suprême court, and it is controlling hère, and 
I shall follow it. 

The jury will render a verdict for the plaintiff, pursuant to the direc- 
tion of the court, for $407.27, with interest. 



CoLLiNS V. Whitehead et al. 
{Circuit Court, D. Colorado. March 5, 1888.) 

lilBEL AND SLANDKK — SlANDEB Oï TiTLE — DAMAGES — WbIGHT AND SUFFICIENCT 

or Evidence. 

In an action for defaming one's title to land caused by flling for record a 
claim to hâve it conveyed, évidence ttiat ttie plaintiff was thereby prevented 
from seiling the land, and using the proceeds in his business, is sulBcient to 
support a verdict for substantial damages, without further proof of spécial 



At Law. Motion for new trial ' 

R. D. Thompson, for plaintiff. 
B. F. Montgomery, for défendant. 

Hallett, J. Défendants are real-estate brokers in J)enver. Plaintiff 
résides at Kansas City, in the state of Missouri, and owns a tract of land 
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near Denver, In the early part of last j^ear défendants applied to plain- 
tiffto purchase the land, and negotiations foUowed, which resulted in a 
proposition by the plaintifif to sell the land for $15^000. To complète 
the transaction, plaintiff sent to the, Union Bank of Denver a deed to be 
deliveredto défendants on payment ofthe$l 5,000, provided such pay- 
ment should be made on the 5th day of March, 1887. Défendants 
claimed to hâve disoovered some defect in the title, and did not taketh© 
deed on that day, but applied to plaintiff for further time in which ta 
examine the title, and this request was refused. On the 7th day of. 
March, 1887, défendants filed in the office of the recorder of deeds a pa- 
per which was duly recorded, aa folio ws: 

"Know ail men by thèse présents, that whereas, on or about the 28th day of 
Tebruary, A. D. 1886, Andrew W. Whitehead and Edwin K. Whitehead, con- 
stituting the flrm of Whitehead Brothers, of Arapahoe county, Colorado, bar- 
gained for and bought of Sewell G. Collins the undivided hal'f of the east half 
of the north-east quarter, and the undivided half of the north-west quarter of 
the north-east quarter, ail of section 23, township 4 south, of range 68 west, 
Àrapahoe county, Colorado, for the surh and price of $16,000, which sum and 
price said Sewell G. Collins agreed to accept in payment in f uU for saidabove- 
described land; and to con vey the saine by good and suffleient warranty deed 
to said Whitehead Brothers, or assigns, and whereas said Whitehead Brothers 
are ready and willing to comply with,their part of said contract, and accept 
warranty deed to said land upon the tèrms agreed upon, and pay therefor the 
said sum agreed upon, and bave made tender thereof to said Sewell T. Collins, 
and demandedconveyance of said làrids as aforesaid: Now, therefore, this will 
give noticsé that said Whitehead Brothers claim the right to enforce said con- 
tract to convey sàid lands as afoUesaid, and for damages for failure of said Col- 
lins to carry ont said contract; and this statement of claim is filed for record 
in the ofiBce of the county clerk and recorder of said county to the end that a 
claim and lien may be oreated, and exist upon and against said lands herein- 
before describçd for the enforcement of said contract, or for damages, or for 
both. Andrew Whitehead. [Seal.] 

"Edwin K. Whitehead. [Seal.] 
"Whitehead Brothers. 

"8tate of Colorado, County of Arapahoe — ss. : Personally appeared before 
me this 7th day of March, A. D. 1887, Andrew Whitehead and Edwin K. 
Whitehead, and acknowledge that they executed the foregoing instrument as 
their free act and deed, and as the freé acit and deed of said flrm of Whitehead 
Brothers. 

"Given under my hand and notarial seal this 7th day of March, A. D. 1887. 
[Notarial Seal.] "Elmer W. Merhitt, Notary Public." 

, Upon demand by plaintiff aifterWârds made, défendants refused to re- 
voke or cancei the paper, and plaintiff brought suit in the digtrict court 
of Arapahoe county for such relief. He also brought this suit in the nat- 
ure of an action for defamation of title, to recover damages for putting 
the paper on record. The theory of the case is that the: paper marks a 
doud on plaintiff's title which, untii it was removed by the district court 
of Ai?apahoe county, hindered and prevented plaintiff from selling or oth- 
erwise disposing of the land. 

On the trial plaintiff obtained a verdict for $1,550 damages. Several 
questions were raised at the trial, and now again on motion for new trial, 
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of which we think that but one is worthy of considération. That touches 
the measure of damages, and is beset with difEculties. At thé trial plain- 
tiff sought to show that the land depreciated in value after the paper was 
put on record; and if hehad succeeded in that, his right to recover to 
the extent of the dépréciation would be clear enough. But the évidence 
tended more to prove that the land had risen in value since the piaper 
was filed than to the theory of dépréciation; and so the jury was advised 
not to rely on that ground. It was thought also that malice was not suf- 
ficiently chargôd in the complaint to support a verdict for exeraplary 
damages, although the évidence seemed to prove that the act of filingthe 
paper was willful and without cause. Still the plaintiff was allowed sub- 
stantial damages, without proof of such, except iû so far as they might 
be disclosed in the transaction itself. Evidence was given to the effect 
that pla.intiflf was anxious to sell the property in order to obtain money 
for other enterprises, but not disclosing the nature of such enterprises. 
And the jury was told that every man may dispose of his own as he 
thinks fit; and, by way of illustration, that it often happens that men 
need money in their business affairs, and are compelled to sell property 
which they may wish to keep, in order to obtain it; and that any one 
who shall wrongfuUy interfère with such right of disposai should aiiswer 
in damages as in the judgment of the jury may be reasonable under ail 
the circumstances. If, in the opinion of the jury, putting the paper on 
record hindered or prevented the plaintiff in selling or otherwise dispos- 
ing of his land, the act itself was unlawful, and the jury could retum 
damages as to them seemed just. So understood, the case seems some- 
thing like that in which a défendant failed to pay an incumbrance as he 
had agreed to do, {Loosemore v. Kadford, 9 Mees. & W. 657;)orto satisfy 
a judgment as was his duty, {Allm v. Conrad, 51 Pa. St. 487 ;) or, be- 
ing a banker, to pay a check with funds in hand, {Eolin v. Steward, 
14 C. B. 595,) — in ail which substantial damages were allowed without 
proof of spécial damage. It is not claimed that thèse cases are exactly 
in point, or that others may not be found which appear to be in confiict 
■with them. But the principal on which they rest may be extended to 
the case at bar, and sound reason seems to require it. 

Certainly one who wantonly puts on record such a paper, apparently 
with the intent to compel the owner of the property to come to terms 
with him, ought not to hâve refuge in the technicalities or the weakness 
of thelaw. The injury to plaintiff was real, however difiScult the proof 
of it may be. He was compelled to bring suit to remove the cloud from 
his title, and, for the time, his property was useless to him. It would 
be a reproach to the law to give only nominal damages in such a case, 
and, if anything substantial is tb be allowed, it cannot be claimed that 
the verdict is excessive. The motion for new trial will *be overruled. 

Bebwee, J. I did not sit in the trial of this case, but I heard with 
my brother, Hallett, the argument on the motion for a new trial. And 
■while the question is a doubtful one, yet I think substantial justice bas 
been ■donc, and the verdict ought to stand. 
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Brown V. FiNN. 

( C^euit Court, D. Oolorado. March 6, 1888.) 

Banes and Baneikci — Stockholdehs — Tbaksfek of Stoce to Dikectoh with- 
OUT HI8 Knowledge— Failtjbb to Rbpudiate. 

Where a man, elected a director and vice-président, and assuming the active 
management of a bank, being bound by a statute to own a certain number of 
sliares, and presumed to Isnow the condition of the boolss of the bank, not 
only as to whether the required number of shares are held by him, but whether 
there are the required number of stockholders, and who they are, does not 
return à dividehd paid him by the bank at a timewhen itwas insolvent, upon 
stock transf erred to him without his knowledge prior to his élection as director 
and vice-président, and does not repudiate the transfer, except by a return of 
the dividend to the supposed owner of the shares, he must be held the owner 
of the stock thus transferred to him on the books. 

At Law. On motion for new trial. 

Wokott & Vaih, for plaintiff. 

ParsoTis & I/ylea and Patterson & Thomas, for défendant. 

Hallett, J. Sam Brown against Nicholas Finn is an action upon a 
statute of the United States, to recover a sum due from défendant as 
stockholder in the First National Bank of Leadville, and the question 
which arose upon the trial and upon the motion for a new trial was whether 
Finn was in fact a stockholder in that bank at the time of its failure. 
Upon the facts as disclosed in évidence, the jury found a verdict, by di- 
rection of the court. It appeared in évidence that Mr. De Walt, as prési- 
dent of the bank, had, at some time in the fall of 1883, transferred a 
number of shares to Mr. Finn, and thereupon he became vice-président 
of the bank, and entered into the active management of its affairs. At 
or about that time, Mr. Sauer, who had been cashier of the bank, re- 
signed from that position, and Mr. Finn became acting cashier, although 
not chosen to that position. I believe he became a director at the same 
time, as was perhaps necessary to qualify him as vice-président of the 
institution. Some time later, — a month or two perhaps, — he purchased 
certain shares, 20, 1 think, of Mr. Sauer. His position is, and he offered 
évidence to show that at that time and afterwards until january, 1884, 
he knew nothing of the matter of the transfer of shares to him by De 
Walt previous to his élection as a director and vice-président of the 
bank. In January, 1884, about the first of that month, he became aware 
of the transfer of thèse shares by the circumstance that there was declared 
by the board of directors a dividend of 25 per cent, upon ail of the 
shares, as well .those which were transferred to him by Mr. De Walt as 
the shares which he had purchased from Sauer, and this dividend was 
put to his account. In that way he became apprised of it. He sought 
immediately — within a few days — to repudiate the transfer of thèse 
shares, not by having the transfer enroUed upon the books, but by in- 
forming Mr. De Walt that he did not assent to that transaction, and pay- 
ing to him the amount of the dividend which was attributable to those 



BEOWN V. FINN. 125 

shares. Upon thèse circumstances he insists that he is not to be charged 
in respect of the shares which came from De Walt. Admitting his lia- 
bility as to the others which he obtained from Sauer, he paid to the re- 
ceiver the amount coming against him under the statu te upon those 
shares, but declined to pay the amounts which would arise, being the par 
value upon the shares transferred by De Walt to him; and this suit is for 
the amount upon those shares, and also for the dividend which was paid 
him on the 20 shares. 

Upon thèse facts the question obviously tums upon whether Mr. Finn, 
acting as vice-président and as cashier of the bank, and active in its af- 
fairs during the time when thèse shares transferred to him by De Walt 
stood in his name upon the book, is to be charged; and if not so, whether, 
when he ascertained that the shares were in his name, in the early part 
of January, 1884, he wasbound to do more than he did towards repudi- 
ating the transfer to him. 

Now, upon the first proposition that he is chargeable with notice of 
the transfer of thèse shares to him, although he knew not of it, I think 
the principle is clear enough; and there are several authorities which 
sustain that view, — two in particular I hâve brought hère. 

The first is Ex parte Brovon, 19 Beav. 97. Dr. Brown was a director 
of an insurance company called the "Newcastle-upon-Tyne." He had 
owned some shares in this company, and, as in the case of the Leadville 
bank, a man named William Henry Brockett had assumed chief control 
over the aifairs of the company. In the language of counsel in discussing 
thé case before the court, he had become the company. He was man- 
aging its concerns, and no one else who had been interested in it was giv- 
ing much attention to its affairs. Dr. Brown sold his shares to Brockett, 
and gave him directions in respect to the transfer of them; but thèse di- 
rections were not carried out; and certain rules of the company — certain 
provisions incorporated in the certificate of incorporation — were not fol- 
lowed in respect to the transfer of the shares. In July, 1848, Brockett 
offçred to buy Brown's shares at £1 each. Brown accepted the offer, 
and on the 9th of the same month gave notice, accord ing to the usual 
practice, that he had sold his shares to Brockett, to whom he requested 
thëm to be transferred. On the first of August he received £75 from 
Brockett, and handed him his certificate, and afterwards had nothing to 
do with the company. Brown, in his afiidavit, stated that during ail 
the time he was director he never recoUected any certificate being pro- 
duced at the meeting of directors for the purpose of being canceled, and 
so far as he knewhe had complied with ail the formalities. There was, 
however, no entry in the register book, the old certificates had not been 
canceled, new ones had not been issued, there was no approval of the 
transfer, and, in short, none of the requisite formalities had been com- 
plied with. A clerk, in his affidavit, stated that before 1843 the mode 
of procédure as to transfers was to give notice to the board of the pro- 
pOsed transfer, and of the name of the purchaser, and, on the purchaser 
being approved, his name was entered in the register book, the old cer- 
tificates were canceled, and new ones issued; but after 1843 the proper 
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ntimber of directors never attendêd, àhd the approvâl was by leSs liuïii- 
ber; and in àrid after 1843 Biqc^étt was himself thé entîrè board. 

It i^ cpnténdèd in this case that De Walt was the entire boàrd, and he 
màd^ the dividend, and did $11 things that were donë thére without au- 
th'orilyfrpm any one. ! 

. Ât the time of Brown's tiiânsfer, Brockett, it was alleged, had 100, or 
at least such a nuraber of shares as, together with Brown's, to exceed 
the pr^scribed liniit of 10,0 shares. The significance of that is, by the 
charter, or, some régulation of thé compâny, no one of the membera 
cpuld h'old more thari 100 shares. And that is the matter of which the 
master ,of the rolls talks first in iiis opinion. Afterwards he says: 

"But the circumstance which bas materially influencée! my judgment, and 
to which I principally refer ip. thîs case, is this: Mr. Bro^vyn was one of the 
directors of the corapany ; he thereforé Itnew that by the eighth clause of the 
company's deed no business could be properly transacted unless flve directors 
were présent, and consequently thafc it was not in the power'of the managing 
directoT alone to transact any business of this description for the corapany. 
In a former case (and there are other.authorities establishing the same princi- 
ple) I held that a shareholder of the company is not bound to hâve knowledge 
of what is contained in the books of the company; that he is not bound by 
any acquiesceiice in entries in books, which are raerely produCed at publie meet- 
ings, and which he might, if lie pleased, then look at; but as regards the di- 
rectors of a corapany, the case stands on a totally différent footing. A per- 
son when he becomes adirector accepts a trust which he undertakes to perform 
for the benefit of the company. If, in the due performance of that trust, he 
must necessàrlly hâve acquired certain knowledge, itappèars to me to be but 
fit that he should be charged with the knowledge of those facts which it was 
his duty to hâve become acquainted with. It is merely saying that a person 
shall be held to know that which it was his bounden duty to know. It appears 
to me that Mr. Brown was bound to know what took place at the meetings 
of the board of directors, of which he was a member, and. that when he agreed 
to sell Mr. Brockett seventy-flve shares he knew that Mr. Brockett could only 
hold 100 shares in the company, and that any entry bf more was irregular 
and improper; that it was his duty to know, and that he had the means and 
opportunity of ascertaining, how many shares Brockett then held; and that 
he was not entltled to hold seventy-flve additional shares. I must hold Mr. 
Brown to hâve had knowledge of that which he ought to hâve known, and 
whether he had actual knowledge of it or not, is, in my opinion, immaterial 
for the présent purpose. " 

The other case is from the suprême court of Nebraska.' This was an 
action by the Merchants' Bank against Rudolf and others; and Rudolf, 
one of the défendants, was a director of the bank. Lewis & Marsh, who 
were concerned in the transactions ont of which the liability of the de- 
fendants arose, also had one member of their firm in the bank. Rudolf 
& Co. pleaded, among other things, that thèse défendants were sureties, 
as plaintifF (that is, the bank) well knew; that, after maturity of the 
note, Lewis & Marsh requeste,d. thèse défendants to beoome surety on 
other, paper, which they refused to do unless this note had been paid; 
and, for the purpose of ascertaining this fact in that regard, wentto 
plaintiffs bank, and the cashier there in charge, (stating the purpose of 

1 Merchants' Bank v. Rudolf, 5 Neb. 537. 
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the inquiry,) and inquired in référence to the paymeiit of the note in 
suit, and were by the cashier informed that the note was ail paid ex- 
çept a small balance, against which the bank held ample security; and 
that Eaton, the cashier, at a number of other times when engaged in the 
negotiation of business of the bank, to induce thèse, défendants to be- 
come surety for Lewis & Marsh on other paper, the proceeds of which 
went to the bank on account of Lewis & Marsh, said this note had been 
paid; and that thèse défendants, in faith of thèse représentations, went 
upon the paper of Lewis & Marsh in the sum pf more than $7,692, on 
which they havç since been required to pay, and hâve paid, sums 
amounting to $7,692; that, thèse défendants at the time thèse représen- 
tations were made, and for longafter, were indebted to Lewis & Marsh 
in the sum of $6,223, from which indebtedness, but for the faith and 
crédit given to such statements, thèse défendants could and would 
hâve saved themselves harmless, and hâve paid this note; that this in- 
debtedness thèse défendants paid to Lewis & Marsh long before any no- 
tice that this note was yet unpaid, and Lewis & Marsh, before said no- 
tice had become utterly insolvent, and thèse défendants are remediless, 
that Lewis & Marsh, after maturity of the note, made large deposits of 
money and collections with the plaintiff, and that the plaintiff took and 
held ample collatéral security from Lewis & Marsh for the payment of 
the note, which might hâve been by the plaintiff realized and retained; 
and particularly that, just before the note in» suit was due, Lewis & 
Marsh deiposited with the plaintiff certificates of deposit of the Washing- 
ton Bank of Iowa,in the sum of $4,347.35, directed to be coUected and 
çredited on the note; that plaintiff knew the défendants to be sureties 
only, and that, plaintiff allowed Lewis & Marsh to check out their mon- 
eys, and aJso g,pplied the prpceeds of the Washington Bank certificates ta 
payment of other indebtedness of Lewis & Marsh, without consent or 
knowledge of défendants, and to their préjudice as sureties, depriving 
them of their right of subrogation; that Lewis & Marsh are insolvent, 
and défendants remediless." Now, this défense on the part of strangers 
to the bank obvionsly would be perfectly good, and so the court holds; 
but the défendants were not strangers to the bank, on account of one 
member of the firm being of the board of directors; and as to their stand- 
ing in that respect, how this circiimstance affected them, the court says; 
"But wbile this la conceded to be; the gênerai rule, it is urged on the part 
of the plaintiff that thèse défendants are not in a situation to claim Its pro- 
tection, in conséquence of the relation which Rudolf bore to the bank, and 
also to his co-défendant, Deck. It is insisted that, being the iast président* 
and one of the 'directors of the bank, he was in a situation whiclî required 
hituto knowthe condition of its business, and must be conclusively presumed 
to haye knov^n whether said note had been paid or not. No case directly in 
point has been cited, but we apprehend that the rule contended for is the cor- 
rect one. In Morse on Banks and Banking, it issaid that * the gênerai controî 
and government of ail the aflairs and transactions of the bank rests with the 
board of directors. For such purposes the board constitutes the corporation, 
and uniform usage imposes upon them the gênerai superintendency and act- 
ive management of the corporate concerns. They are bound to know what is 
done beyond the merest matter of daily routine, and they are bound to know 
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the System and rulea arrangea forits doing. "WhateverkHowledge a director 
bas or ought to hâve offlcially, he bas or will be conclusively presumed at law 
to bave, as a private individual. In any transactions withthe bank, eitber on 
bis own separate account or where otbers are so jointly interested v^ith bim 
tbat bis knowledge is tbeir knowledge, be and bis joint contractors will be 
afifected by this knowledge vyhich he bas or wbich be ought, if he bad duly 
performed bis officiai duties, to bave acquired.' " 

Now, it must be assumed that Mr. Finn, when he became a director 
of this bank, and its vice-presidéht, and assumed the duty of active 
management, was advised of the statute whioh required him to be a 
stockholder to a certain extent; that is, as to a certain number of shares. 
It must also be assumed thathe had knowledge, or immediately became 
acquainted with the condition of the books; not only as to whether any 
shares were held by himself, but who were the stockholders in the bank, 
— whether therewas the requisite number of stockholders, and who they 
were. Any investigation upon that subject would hâve led to the dis- 
covery that he was a stockholder to the extent of thèse shares (50.) 
And theréfore, upon the authority of thèse cases, it must be assumed 
that he had the knowledge that the shares were standing in his name; 
and that is a presumption,whetherit stands upon estoppel or otherwise, 
which rests in the gênerai policy in relation to thèse concerns, — the gên- 
erai policy of the law, which muSt hold those whd are active in setting 
up and maintaining a corporation to sorne knowledge of the condition of 
its afifairs. So, also, as to his duty when he became apprised of the 
condition of things early in January. In the condition of the bank, 
with a flagrant and most outrageons act of swindling in declaring a div- 
idend of 25 per cent, in an insolvent concern, upon the record of which 
it must bô presumed he had knowledge, itwas his duty to repudiate thé 
transfer of thèse shares at once; he ■could not a,llow it to remain for a 
day. But hè allowed his naine to stand there, and ail he did was to re- 
turn the money to Mr. De Walt, who he supposed was the ownef of 
thèse shares; he did not return the money to the bank from whence it 
came. 1 do not think the case touches upon the question whether a 
party shall be charged as a stockholder in a bank or other corporation 
without his consent. It is conceded that as a stockholder only one can- 
not be so charged. The authorities are numerous, and stand upon the 
soundest reason, that if oné be put upon the books as a stockholder, 
without his consent, he shall not be held in respect to such stock; but 
when he concerns himself in the management of the corporation he 
vouches for its integrity, stands before the world as indorsing and main- 
taining it, and he must be liable for whatever the books show in respect 
to its condition. 

The motion for a new trial will be overruled, and judgment entered 
on the verdict. 
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United States v. Mason. 
{CireuU Court, K D. Galifomia. March 6, 1888.) 

1. Sbaiibn— Dbsbbtion— Shipping ComiissioiraiHa' Act, § 51, 17 St. 363. 

The provision of section 51 of the act of June 7, 1878, carried into section 
4596, Rev. St., relating to shipping commissioners, making désertion an of- 
fense, since tlie passage of the act of June 9, 1874, (18 St. 64,) lias no applica- 
tion to coasting vessels navigatiug the Pacific océan between the ports of San 
Francisco and San Diego, in the state of California. 

2. Samb— Btatutes— Rbpeal bt Revisep Statutbs. 

The Revised Statutes, though adopted after the passage of the aaid act of 
June 9, 1874, do not repeal the provisions of the latter acU 
(ByUabus by the Court.) 

Information for Désertion against a seaman. 
Geo. W. Towle, for plaintifif. 
H. W, HvMon, for défendant. 

Sawyee, j. This is an information for désertion, against a party who 
shipped as a seaman on the steam-ship Queen of the Pacific, for a voy- 
age from San Francisco to San Diego, in the state of California, and re- 
turn. It is framed under section 51 of the shipping commissioners' act 
of June 7, 1872, (17 St. 262), carried into the Revised Statutes in sec- 
tion 4596. No other provision of the statute has béen called to my at- 
tention, and I am not aware of any, making the acts charged an ofi'ense. 
The act of June 9, 1874, provides that "none of the provisions of an act 
entitled 'An act to authorize the appointment of shipping commissioners 
by the several courts of the United States to superintend the shipping 
and discharge of seamen engagea in the merchant ships belonging to 
the United States, and for the further protection of seamen,' shall ap- 
ply to sail or steam vessels engagea in thé coastwise trade, except the 
coastwise trade between the Atlantic and Pacific coasts, or in the lake- 
going trade, touching at foreign ports, or otherwise, or in the trade be- 
tween the United States and British North American possessions, or in 
any case where the seamen are by custom or agreement entitled to par- 
ticipate in the profits or resuit of a cruise or voyage." 18 St. 64. This 
vessel, going on a voyage from San Francisco to San Diego, in the state 
of California, is not one of the vessels excepted. The language of non- 
application is the broadest possible. It is "none of the provisions" of 
the shipping commissioners' act shall apply to this vessel or voyage, and 
the provision under which the offense is charged is one of the provisions 
of that act, and beyond ail question within the provision of the last act 
quoted. It in effect clearly repeals the prior act with référence to the 
ship and voyage in question. 

The only other possible question is, whether the adoption of the Re- 
vised Statutes, with the provisions of the shipping commissioners' act in- 
corporated in them, on June 22d, a few days after the passage of the 
v.34F.no.2— 9 
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said act of June 9, 1874, repealed the latter; and the Revised Statutes 
expressly answer this question inthe négative. Section 5601, Rev. St., 
is in the following language: 

" The enactment of tbe«aid revision ia not to affect or repeal aiiy act of 
congress passed since the Ist day of December, one thousand eight hundred 
and eigljiby-three, and ail açts passed ,^inc,e that date are to hâve full effect as 
if passed '.alter the enactment pî this revision; £ind so far assuch acta vary in 
fOrm or conflict with any provision contai ned in said revision, they are to hâve 
effect as subséquent statutes, and as repealing any portion of the revision in- 
doiifeistent therewith." 

There can be but one possible construction put upon this provision, 
and; that is, that whatever there is in the revision taken from the ship- 
ping commissibners' actj that is in conflict tyith the said aot of Jane 9, 
1874, is repealed. The Revised Statutes are made to take effect from 
December 31, 1883, and as if passed on that day, "and ail other acts 
passed after that date, althaugh in fact passed. before the Revised Statutes, 
are to be treated and euforced as subséquent statutes, repealing. the Revised 
Statutes, so far as they are inconsistent tberewith." tn f* Fublishing Q>. , 
3 Sawy. 616, 617. I so held, immediately after the passage of the actof 
J^oe^j, 1874,. in the case of ^a seaipau whp was convict^ for a most atro- 
cipusand brutal assault and battery upon the master of a coasting vessel, 
under the sixth clause of section 4596, ,]^ey. St. After conviction, and 
before. sentence, the statute of June 9, 1874, came to hand, and I was 
obliged tp.arrest judgmeht on the ground that the provision had ceased 
to be.^plicable, to that çlass of coasting vessels before the commission of 
thé dâense, Other courts, so far as I am aware, bave uniformly taken 
the same vieyr of the statute. U. S. v. Bain, 5 î*ed. Rep. 192; U. S. v. 
Kvng. 23 Fed. :Çep. 141; Burdett v. Wittiams, 27 Fed. Rep. 117; U. S.\. 
BueÉey, Si Fed. Rep. 805; U. S. v. Tlie Grâce Lothrop, 95 U. S. 532. 

For tl^p reasons given, the act charged does not constitute an offense 
under the statutes of the United States, and the information must be 
quashed, and it is so ordered. 



Mânn's BoopoiB Car Co. v, MoNAKioH Pablor Sleepinq Car C3o. 

(OircmV aj«r<, s. 2). iTew TorA. March 7, 1888.) 

1. Patents t&b. Inventions— Noveltt—Slebping Cabs— Signal Appakattjs. 
The seventh claim of Içtters patent No. 122,623, issued January 9, 1872, to 
Williaia D Mann, for an improvemént in compartment railway cars, describ-; 
ing an; arrangement of wire signal bells or apparatus to extend fromeacK 
compartment to the portor's room, in view of the fact that such signalSiWere 
in common nse in hôtels, on steani-boats, and elsewhere prier to the grant ci 
tté léttefs patent, is Void for want of hoVelty, as thé mère change of location 
is not patentable. 

t: Same— Infbingement— Bleeping Cabs— VBNTiLATrao App abattis— Dtjst-Ab- 

BBBTBBS. 

Patent No. 827,289, granted September 29, 1885, to William D. Mann, for an 
iniprdved System and apparatus for ventilating railway cars, pro viding the car 
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■with an even.supply and qxhaust of fresh waria aiir, fronj which ajl dust and 
impurities jhftve : been removed,, without danger of draft to passen^ers, the 
aeventh clàirn of which describes a combination of a.fresb,-air conduit, adust- 
arréster, a clôset, aùd à flù^runnlngfrom theclosettli'roùglithe caï, thediist- 
arrester consisting of a water-tank, which -catches the large cinders and par- 
ticles of dust, lined with excelaior, which complètes the flltering process, is 
valid, and infringed by a' combination which di&ers only'in uaing a dust-ar- 
rester consisting of a box of wire netting flUed with wet sponges. 

In Equity. On bill for injunction. 

Bill for injunction by Mann's Boudoir Car Company to restraîn the 
Monarch Parlor Sleeping Car Company from infringement of letters pat- 
ent granted William D. Mann for an improvement in compartment cars 
for rail ways, and an improved System and apparatus for ventilating rail- 
way cars. 

Lotm W. Fi-ost and Charles 0, Coe, for complainant. 

John L. S, Roherts, for défendant. 

CoxE, J. The bill allèges the infringement of three letters patent 
granted to William D. Mann, and now owned by the complainant. The 
first of thèse patents, No. 122,622, dated January 9, 1872, is for anim^ 
provement in compartment cars for railways. The drawings and spéci- 
fication describe a car constructed on the Ëuropean model, with isolated 
compartments, side doors, and a running board for attendants extending 
entirely around the car. At the end of the car is Ihe porter's room, 
which is connected with each compartment by speaking-tubes and wire 
signal-bells. A passenger desiring to communicate with the porter pulls 
the bell lever in his compartment and jingles a bell in the porter's com- 
partment. The seventh claim, which alone is involved, is in thèse 
words: 

" (7) The arrangement of the bells or signal apparatus, to extend from each 
of the compartments to the porter's room, substantially as shown and de- 
Bcribed." 

The défenses are non-infringement and lack of patentable novelty. 

The defendant's cars are known as parlor sleeping cars and are built 
upon the American plan, substantially like the well-known Pullman cars. 
An electric push button is placed near each seat, so that the passengers 
can summon the porter by means of a bell and indicator located at the 
end of the car. The complainant admits that, prior to the aUeged inven- 
tion, lever pull-bells, like those shown in the drawings and spécification, 
had been used in private houses and in hôtels. They had also been 
uSed in steam-boats, not only to enable the helmsman to communicate 
with the engineer, but also to enable the passengers to summon the ves- 
sel's attendants, a bell-pull being placed in each state-room for that pur- 
pose. The record further shows that the idea of an electrical apparatus, 
by means of which the passengers in a railway car could signal the train- 
man, was also old, for in the patent granted to Prud'homme in March, 
1871, the inventer says: 

" A button or knob may be put, if desired, in passengers' compartment, in 
order to allow in certain cases the latter to call. * * • A knob or com- 
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municator, placed within a passenger's carriage, and put In communication 
with both wires passing underneath, would alao cause a ringlng at both ends 
of a train, and tbus put the pàssengers of a compartment in communication 
with the attendants of said train." 

The patentée appears to bave been the first to einploy a wîre signal- 
bell to summon a servant in a railway car; but can it be that it required 
an exercise of the inventive faculties to do this, in view of the fact that 
the identical apparatus had previously been used for the identical pur- 
pose in dwelling-houses, hotelSj and steam-boats ? The additional fact 
should also be remembered that sinailar signaling appliances had been 
used in horse cars and in railway cars. The only novel feature that can by 
the most libéral construction be discovered , is the location of the apparatus 
in railway cars. The opération is the same; the resuit is the same. If 
it be invention to place a jiugle bell in a passenger car, then each succes- 
sive applicant who finds a new situation for such a bell is entitled to the 
rewards of an inventor. If this claim is held to be valid, with what côn- 
sistency could a patent be refused to a person who, for the first time, 
ahould connect in a similar manner a row of bath-houses at the sea-side, 
or the boxes in a théâtre, or the tables in a restaurant? To remove a 
bell from the state-room of a passenger steamer, and place it in the state- 
room of a passenger car, requires no more of the inventive faculty than 
to take a steam-whistle from a tug-boat and place it on a woolen mill, 
— no more than to place a doctor's speaking-tube at the front door of a 
lawyer. The suprême court bas over and over again decided that it was 
not invention to find a new place for an old device without change in the 
resuit, or in the manner of opération. See cases cited in Electric Co. v. 
Alarm Cb., 33 Fed. Rep. 254. But even if the foregoing views are in- 
correct, it is quite dear, in view of the state of the art and the minute 
description of the spécification, that the claim must be confined, to some 
extent at least, to the mechanism and arrangement disclosed. It would 
be a most unwarranted expansion of the claim to give it the broad con- 
struction contended for by the complainant, which would bring within 
its scope every mechanical contrivance by which the porter in a railway 
car is summoned by the pàssengers. 

The questions arising under letters patent No. 188,991, granted to 
William D. Mann, January 8, 1878, were, practically, disposed of on 
the argument. The défendant discontinued the use of the réversible flap, 
covered by the claim in question, before thetwo cars, which had the in- 
fringing couches, were placed at the disposai of the public. The only 
serions objection urged by the defendant's counsel againsta decree for an 
injunction being given to the complainant upon the third claim, was 
that it might affect the question of costs. The disposition which is made 
of the other patents will remove this objection. 

The third patent in suit, No. 327,289, was granted to William D. 
Mann September 29, 1885, for an improved System and apparatus for 
ventilating railway cars. The object sought to be accomplished by the 
inventor, so far as this controvers}' is concerned, was to provide the car 
with an even supply and exhaust of fresh warm air, from which ail dust 
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and impurities hâve been removed, without danger of draft to the pas- 
sengers. The combination which is described as producing this resuit 
consists of a fresh-air conduit, a dust-arrester, a doset which reçoives the 
air, a delivery flue running from the closet through the car, a heater 
within the air-closet, and heater pipes extending through the delivery 
flue to warm the air. The seventh is the only claim alleged to be in- 
fringed. It is as foUows: 

" (7) In a railway-car, a f resh-alr conduit, a dust-arrester, a closet, and a flue 
running from the closet through the car, and provided with registers, as de- 
scribed, in combination with a heater located within said closet, and heating- 
pipes located within said flue, ail constructed and arranged as and for tbe pur- 
poses set f orth. " 

The défenses are, as before, lack of invention and non-înfringement. 
None of the piior patents show the combination of this claim. The sep- 
arate éléments were old, but no obo, before Col. Mann, had assembled 
them as in the patent; no one had accomplished a resuit so satisfactory. 
Every doubt should be resolved in favor of the patent, especially when 
it is remembered that the patentée has introduced a valuable and prac- 
tical improvement in car ventilation, as fully demonstrated by the ex- 
periments made in Jnne last in the présence of the board of railroad 
commissioners of this state. 

Does the défendant infringe? That the combination used by the de- 
fendant has ail the éléments of the daim, or équivalents therefor, and 
that they perform substantially the same functions, is sufficiently clear. 
There are différences of construction between this and the complainant's 
apparatus, but they are matters of détail which do not change the essen- 
tial features of the patented combination. For instance, the dust-arrester 
shown in the drawings and spécification consists of a water-tank which 
catches the larger cinders and particles of dust, and a body of wet " ex- 
celsior," or similar material, through which the air is forced to complète 
the filtering process. In the defendant's car the air is forced through a 
box of wire netting filled with moistened sponges. This is the most im- 
portant variation, and though at first sight it may seem substantial, it is 
thought there is great force in the suggestion that the inventer did not 
intend to limit himself, in this claim, to the précise form of dust-arrester 
shown, for the reason that he employs the indefinite article in the ex- 
pression "a dust-arrester," and also for the reason that he is careful to 
specifically cover the "dust-arresting tank" in other daims. The daim 
in controversy is for a combination. The défendant has appropriated 
the combination, except that one dément thereof, the dust-arrester, is 
not made precisely after the pattern of the dust-arrester of the patent. 
But it performs the same functions and, in aU essential particulars, it is 
the same. The différences in the construction of the closet and heater 
are not material. The question of infringement is a perplexing one, and 
the conclusion that the défendant infringes has been reached with consid- 
érable hésitation. The rule which sustains the complainant's position 
is ciearly stated in Machine Go. v. Murphy, 97 U. S. 120, 125, as foUows; 
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" Except where form is of the.esseneeof the invention, it lias but llttle 
weight in the décision of such an içsUe, ithe correct rule being that, in deter- 
mining the question of infringement, tbe court or jury, as the casé may be, 
are not to judge about sitnilafities or différences by the name's of things, but 
are to look àt the machines or théir sevèral àevices or éléments in the light of 
whàt they do, or whàt office or fuactj on they perform, and how they perform 
it; aîid to flnd that one thing ia substantially the same as another, if it per- 
forms substantially the same function in substantially the same way, to ob- 
tain the same resuit, always bearing in mind that devices in a patented ma- 
chine are différent, in the sensé of the, patent law, when they perform différ- 
ent functions or iq a différent way, pr prgducea substantially différent resuit." 

See, klao, GantreUv. WaUick, 117 U. S. 689, 6 Sup. Gt. Rep. 970; 
Loorti Co. V. Higgins, 105 U. S. 580, 598; Winans v. Denmead, 16 How. 
340; Sargent v. Lamed, 2 Curt. 340. 

The complainant is entitled to a decree for ap injunction upon the 
third claim of letters patent No. 1^8,991, and for an injunction and an 
accounting on the seventh çlaim of letters patent Nù. 327,289; but, as 
thé défendant bas been successfvir upon letters patent No. 122,622, the 
decree must be without costs. Trap Co. v. FeliÂousen, 22 Blatchf. 169, 
20Fed. Rep. 633. 



Enterpeise Manuf'g Co. v. Sargent et al. 
, (Circuit Court, D. Connectieut. March 1, 1888.) 

L Patents pou Inventions— Anticipation by Priob Patents — MACHtNEs fob 
MiNciNG Mbat. 

Letters patent No. 271,398, issued January 30, 1883, to John G. Baker, for a 
machine for mincing méat, ■wblch combines a casing corrugated by longitu- 
dinal grooves with retaining shoulders, a perforated plate, a knife, operating 
against the inner face of the plate, and a forcing screw, the thread of which 
extends to and rotâtes Trith the knife, the cutting action being produccd by 
the opération of the knife oUithe perforated plate, are not anticipated by the 
Miles patents of 1861 and ]864i ■which combine a case having spiral grooves 
near the hopper end, then longitudinal grcoves, a rotating shaft witn spiral 
blades, and a perforated plate against which the ends of the spirals revolve, 
iniwhich the principal part of the cutting is done by the revolving spiral blades 
in the body of the machine. 

%. Same— Bt English Patent. 

Letters patent No. 371,898, fora machine for mincing méat, describing a 
combination consisting of a casing corrugated by longitudinal grooves •with 
retaining shoulders, a perforated plate, a knife, operating against the inner 
face of the plate, and a forcing screw, the thread of which extends to and ro- 
tâtes with the knife, the cutting action being produced by the opération of 
the knife on the perforated plate, la not anticipated by the Dollman EngUsh 
patent which combines a case with a séries of horizontal knives at the hopper 
end, with a séries of screw-liké blades on a hoUow shaft passing through them, 
the otherend of the sbaftcarryingan Archimedean screw, the case termina- 
ting with a perforated plate through which a solid shaft passes and carries on 
the outside radial cuttm'g blades working on the perforated plate, the méat 
being eut into small piéées by being carried by the screw-like blades against 
the horizontal knives and thenoé carried by the screw to the end of the case, 
where it is forced through the perforated plate. 

8. Same — Infeingement. 

The flrst, second, and sixth claim of letters patent No. 371,398, issued to 
John G. Baker January 80, 1883, for a machine for mincing méat, which com- 
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/ bîne a casîngcorrugated by longitudinal grooves with rétaîning shoulders. a 
perforated plate, aknife, operating againat the inner face of the plate, and a 
forcing screw, the thread of which extends to and rotâtes with the knife, the 
outtin^ action being produced by the opération of the knife on the perforated 

Êlate, 18 infringed by a machine maijufactured undei the Shaw patent, dated 
[arch 9, 18S6, reissue No. 10,717, dated April 27, 1886, which is substantially 
a copjr of the Baker machine, except that the internai grooves, though lon- 
gitudinal, disscribe à long spiral in a direction contrary to that of the feed- 
screw, but there is no cutting action until the méat reaches the knife. 

4. SaME— EXTBNT OF Cdaim. 

The tenth claim of letters patent. No. 271,398, for a machine for mincing 
méat, describing the combination of the casing and a perforated plate, ad- 
justable therein, with a feed-screw, and with a knife constructed to turn with 
the screw, but otherwise free thereon to accommodate itself to the face of the 
perforated plate, is limited to the combination therein described, and is not 
infringed by the daim of the Shaw patent for a stationary plate and an adjust- 
able knife. 

6. SAMB—PATENTABiiiiTT— Intention. 

The thirteenth claim of letters patent No. 271,398, issued to John G. Baker, 
for a machihe for mincing méat, describing a knife constructed to turn with 
the feed-screw, but riemovable theref rom for the purposes of repair, is void, 
there being nothing akin to invention about it. 

In Equity. On bill for injunction and accounting, 
Charûa ÉowaonmA Chas, È. MitcheU, for plaintifif.' 
John K. Seach and Benj. F. Thurston, for défendants. 

Shipman, J. This is a bill in equity to restrain the défendants from 
the alleged infringeipent of the first, second, sixth, tenth, and thirteenth 
claims of letters patent No. 271, 398, dated Jannary 30, 1883, to John 
G. Baker, for improvements in mechanism for cutting up plastic or yield- 
ing substances. Upon a motion for a preliminary injunction in this case, 
the first and second claims of the patent, the history of the art, so far as 
then disclosed, and the patentability of the invention yfQVQ examined. 
Manufadwiing Co. v. Sargent,2?) Fed. Rep. 185. It is not necessary to 
repeat the facts or the conclusions which were stated in the opinion 
upon that motion. The case has now been prepared with great care and 
has been argued with equal ability. The only important prior patent 
which was not used upon the motion, and which is now in the case, is 
the Miles patent of 1861. In the fact that the principal reliance for the 
cutting of the méat is upon the stationary and moving cutters in the body 
of the machine, before the méat is delivered to the perforated plate, the 
device does not differ from the Miles patent of 1864. The nianner in 
which the cutting is performed in the earlier machine differs from the 
opération of the cutting knives of the la ter patent. The case is smaller 
at the delivery end than at the hopper end, and has inside of it, at the hop- 
per end , spiral grooves which occupy about half th e iength of the case, the 
other half towards the delivery end having longitudinal grooves. The ro- 
tating shaft has spiral blades, the edges of which and the edges of the longi- 
tudinal ribs slide past each other, like the edges of a pair of shears. and the 
two edges constantly eut or shear the méat as it passes from one rib to the 
next. At the extrême end of the machine is a perforated plate against 
which the ends of the spirals move, the openings in the plate being 
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Bharpened on one sîde, and some cntting is accomplished by the blade 
ends of the spiraJs against thèse shàrpened edges, but the principal part 
is done, as in the Miles patent of 1864, by therevolving blades or knives 
in the body of the machine. There is no différence in the principle up- 
on which the two Miles machines opërate, — that of a cutting action upon 
the méat before it reaches the perforated plate. As will be more fuUy 
stated hereafter, the Baker machine abandoned cutting action by the aid 
of cutters around the shaft, and relied upon a rotating knife on the inside 
of the perforated plate; and, while it is true that the blunt ends of the 
Miles spirala of the patent of 1861 moving against the shàrpened edges 
of its perforated plate accomplished some cutting, there is no analogy 
between that sort of cutting action and that produced by a revolving 
knife blade passing over the edges of a perforated plate. The Baker ma- 
chine is notso palpable an improvement over the Miles patent of 1861 
as it is over the Miles patent of 1864, but it is an improvement of the 
same kind, which introduced a new operating principle into the machine, 
and evinced invention. 

As much more time was spent, upon this hearing, in the discussion 
of the Dollman English patent than was given to it upon the hearing of 
the motion, the device of that patent requires especîal mention. The case 
bas a smooth interior, and a séries of horizontal knives at the hopper end, 
•which extend about half the length of the case. At the hopper end of 
the hollow shaft, within the case, is a séries of oblique or screw-like 
blades, which, on the rotation of the shaft, pass betwepn the fixed knivesi 
The other part of the shaft carries an Archimedean screw, having nearly 
the same diameter as the interior of the cylinder. " That end of the case 
in which the Archimedean screw is situated is closed by a plate of hard- 
ened and tempered steel, having in it a séries of eitber circular or oblong 
holes, the sides of which are inclined to eitber; the smaller diameter of 
the holes being on the external side of the plate. The end of the solid 
internai axis (within the hollow shaft) projects through the center of this 
plate, and carries one, two, or more radial, or nearly radial, cutting 
blades, working closely upon the perforated steel plate closing the case." 
The nieat is carried by the rotating blades against the fixed knives,, and 
is eut into siiiall pièces, which are carried by the screw to the end of the. 
case. The intent of the inventor was that thèse pièces should be forced 
through the holes in the plate, and that, as they were forced through, 
the rotating blades passing rapidly over the plate should form cutters 
with the sharp edges of the holes and mince the material. The patent 
also says: "The perforated plate, and cutters working against it, may be 
used alone for efifecting the mincing, instead of in combination with the 
rotating blades and fixed horizontal knives, as described." The patentée 
mounts his rotary knife, which is outside the perforated plate, upon a 
shaft, independent of the feeding screw, in order that the knife may be 
enabled, by suitable gearing, to rotate at a higher rate of speed than that 
at which the feed-screw opérâtes. This characteris-tic is not deviated 
from in the difi'erent forms of machine which he suggests. The défend- 
ant seeka to maintain that if, discarding the independent gearing, the iha* 
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chine is constructed in accordance with the alternative method which is 
suggested in the patent, viz. , by the use of the perforated plate and sut- 
ters alone, it will, although the cutter is on the outside of the plate, be 
such an approximation to the Baker device that the latter possesse,'? no 
patentable novelty. If, having discarded the independent gearing and 
the cutting mechanism inside the casing, the machine is constructed in 
other respects in accordance with the spécification, it is admitted that it 
would be a failure. It requires the présence of ribs upon the inside of 
the case, and of a screw which is adapted to co-act with the case, and is 
therefore a forcing screw, to enable the Dollman machine to operatè 
with alleged success. Upon its success, as thus modified, there is a clear 
divergence of opinion, but I leave that question undecided, for I hâve 
no doubt that the gap between Dollman's patent and success was so great 
that it cbuld flot be bridged except by the aid of invention. The patent 
con tains another alternative suggestion, as folio ws: "A plate with a sé- 
ries of radial slits may be substituted for the perforated plate, represented 
in the drawings, and, in place of the rotating knife or knives, a perfor- 
ated rotating disk may be used." The défendants construe this sugges- 
tion to mean that a sharp stationary four-bladed knife may be substi- 
tuted in the place of the perforated plate, and that a revolving perforated 
plate takes the place of the rotating knife so that the méat is eut by the 
knife against the inner face of a perforated plate, and one of the defeuts 
in Dollman's first alternative suggestion, that of forcing méat which is 
uncut through a séries of small holes, is thus avoided. The suggestion 
which the patentée makes is not olearly enough given to enable any body 
to détermine with accuracy how he meant that the cutting should be ef- 
fected, and one can only admire the ingenuity which evolved the cutter 
of the exhibit out of "the séries of radial slits" of the patent. To make 
this modification work successfully, it is also necessary to use a screw 
which shall co-opërate with the case and force the méat along in its path. 
From this more careful examination of the Dollman patent I do not pet-, 
ceive any reason to change my former opinion that it neither anticipated 
the Baker patent, nor deprived the Baker device of its right to be styledi 
an invention. 

The sixth claim of the Baker patent which, with the first and second 
claims, describes the device as a whole, is as follows: 

" (6) The combination of a casing, E, having internai longitudinal grooves, 
each of which is iuclined on one side, and présents an abrupt retaining shoul- 
der on the otber, with a perforated plate, knife, and feeding screw, as set 
forth," 

The main object of the patentée was to construct a machine which 
should get rid of the supposed necessity of preliminary cutting or chop- 
ping knives, and reJy for its cutting character entirely upon the plate and 
knife at the end of the casing. Thus the patentée said in bis spécifica- 
tion: 

"A perforated plate and a knife hâve been used in a cutting machine, but 
in combinatibh with preiiminary cutting or chopping knives, moving and 
stationary, acting independently of the plate, for mincing méat before it 
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reaches t^e aaid plate in a minced condition, the plat;ç;and ^nife beîng in this 
case for the purpose of pi'eventing the escape of large lîimps ivhich may hâve 
escaped the action of the preliminary choppihg knives. In my invention, re- 
lianCe tôr cutting up thé substance is placed eniii:ely on the plate and knife 
and a device for impartirrg direct pressure to a crude uhout substance against 
the plate without any actionon the substance during its passage to the plate, 
excepting that for efEecting the desired pressure, the aim being to eut up the 
substance to uniform or nearly uniform sizes. a lesult whlch cannot be at- 
tainéd when there are intervening choppers to eut the substance up to différ- 
ent sîzes, large and small.'* 

But itdoea not foUow tbatthe patentée meant, or that bis patent is 
to be fairly construed as meaning, tha,t the méat was to corne to the plate 
in. a condition in which po rubbing or no abrasion or no disintegration 
had tftkftn place. He sipiply meant that, in contrast with the Miles ma- 
chiîi^, there was no cutting action in his device; that no reliance was 
placed, for cutting up the méat, upon any thing else than the plate and the 
knife; and that the mase was forced to the plate without any other dis- 
turbance.of its integrity than was incident to the forcing process. : The 
screw mu$t oo-act with the case, in order to force the méat along, and 
thereforç there is necessarily a rubbing, an abrasion, and a conséquent 
disintegration of the méat. As was said in the former décision, "The 
languag'e.of the patentée was used with référence to the cutting qualities 
of the Miles knives, as compared with the non-cutting qualities of the 
screw," and there was no intention either to, provide against, or to in- 
form th^ public that he had provided against^ abrasion of the méat. The 
preliminary non-cutting ; charaoteristiç of the invention is specifically 
mentïoïied in the first claim, and is to be recognized as existing in the 
construction of the second and sixthclaims. [The first olaim includes 
a nourCutting, forcing device; whether piston or screw, is immaterial. 
The second, clajm confines the non-cutting, forcing device to a forcing 
screwj irrespective of the p^rticular shape of the ribs or of the device 
which enables the scre\? to co-operate with the case. The sixth claim 
compels ,the casing to bave the, described internai longitudinal grooves. 

The question, and the important one in the case, in regard to infringe- 
ment of the first, second, and sixth claims remains to be considered. 
The deifœdants' machine is made in accordance with reissued letters pat- 
ent No. 10,717, dated April 27, 1886; the original having been dated 
March 9, 1886, to John H. Shaw, assigner to the défendant corporation. 
The patftnted portion pf the machine was ils adjustment of the cutters 
with relation to the.perforated plate. With référence to the first, sec- 
ond, and sixth claims, it is substantially a copy of the Baker cutter^ ex- 
cept that while the internai grooves of the Baker casing are straight, the 
internai. grooves or ribs of the défendants' device, t^ough longitudinal, 
describe à) Ipijg spiral ,in a direction contrary t!o that of the feed-screw. 
TJpon th^;hearing ôf ,the motion, the défendants, claimed that their ma- 
chine was adapted to eut, and did eut, the méat, before it reached the 
perforatçd plate, in conséquence of the action upon it qf the spiral ribs 
in conjuçtction with the blades of the screw, and, witliotit committing my- 
self definitely to a conclusion, it seemed to me that tjierc was a shearing 
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action tipon the méat, betweén ttie edges of the spiral ribs attd the ro- 
volving screw-blades, lîke.thât df a pbwerful, duU pair of shears. Con- 
sidérable oral testimony bas been taken upon this question. The silent 
évidence which the Shaw jjateiit furnishes against its owners in this con- 
tention, is noticeable. Théinvention was madeas an improvement upon 
the Baker cutter. The patentée substantially so said in bis spécifica- 
tion, and he says aiso therein that the principal object of the invention 
was to make a ready and easy adjustment of the cutter, with relation to 
the perforated plate. Although he describes the construction of the 
spiral ribs, and says that they run towards the perforated plaie, the in- 
clination of thread being by préférence about 45 degrees, or considerably 
greater thah the inclination df the spiral rib of the screw, he says ûoth- 
ing in the description, or in the claims, abont the cutting action of the 
ribs, but leaves it to be inferred that the cutting is done entirely by the 
cutters; at the plate. The patent was drawn by one of the most accom- 
plished patent solicitors in the country, and it !d impossible that he 
should hâve received any instructions from the patentée in regard to the 
cutting feature of the spiral ribs and screw. It is almost impossible that 
the inventor should hâve supposed that bis device possèssed this import- 
ant différence from the Baker device, and not hâve eommunicated his 
opinion to his solicitor. The Shaw patent signifies that, if the device has 
an intermediate cutting action, such action was discovered by the in- 
ventor after the date of the application for the patent. Contrary to my 
former leaning, I now think that the shearing action does not exist in the 
défendants' machine; certainly not, wh&n it is treated in the usual and 
natural way. There is a shearing action in the Miles machine of 1861, 
which has longitudinal ribs upon the case, and rota tin ~ Jades of very 
long spiral, and in which the edge of one blade passes the edge of the 
other, the two blades forming an acute angle with each other. In the 
défendants and in the Blake machines, the longitudinal ribs are about 
at a right angle to the circumferential spirals of the screw, and when the 
screw turns, the méat is wiped around across the shoulders of the grooves, 
the faces of the blades of the screw sliding upon the faces of the ribs, 
and the object of the shoulders not being to eut, but to prevent, the méat 
from merely turning around in the screw, and to assist it in its forward 
movement. There is the same kind of grinding or disintegrating action 
in the two machines wheh the plastic méat is rubbed against the shoul- 
ders of the corrugations, but there is no shearing or cutting action as the 
méat pursues its path to the cutter. 

The lOth and 13th claims are as follows: 

"(10) The combination of the ca.sing and a perforated plate, adjustable 
therein, with a feed-screw, and with a knife constructed to turn with the 
scrèw, but otherwisp free thereon to accoinmodate itself to the face of the 
perforated plate, substantially as set forth." 

"(13') the Combination o£ the casing, E, closed at one end, and liaving a dé- 
tachable perforated plate at the opposite end, with a feed-screw, and a knife 
constructed to turn with the said screw, but remo i^able therefrom after de- 
tacliiiig the l'hite, as set foitlï." 



140 rsDSBÀit BsseoBxsa, 

Thèse are a portion of the claims of small value, which seem to hâve 
heen inserted foi; the purpose of covering every possible patentable feat- 
ure of the invention. The tenth claim is for the purpose of covering the 
rocking motion of the screw against the perforated plate, by which it 
adapta itself to the face of the plate. In the défendants' machine, this 
rocking motion exists, but their plate îs not adjustable; their knife is ad- 
justable, and the plate is stationary. I think that this claim, which is 
merely for the purpose of protecting one of the miner détails of the 
Baker machine, is to be strictly construed; and, as it requires that the 
plate should be adjustable, and as the défendants' machine has no adjust- 
able plate, the claim is not infringed. I cannot conceive any patentable 
invention in the thirteenth claim, It is said by the plaintiff to relate to 
the mounting of the knife upon the end of the screw in such a manner 
as to be readUy removable and détachable for the purposes of repair upon 
the removal of the perforated plate. I suppose that the plaintifiFg' theory 
of the nature of the claim is a correct one, but I can see nothing which. 
is akin to invention in the manner in which the knife is mounted upon 
the screw. 

Let there be a decree for an accounting and an înjunction against the 
infringemeut of the first, second, and sixth claims. 



Thb Léo. 

Thb Eleanob. 

Thb Léo v. The Elbanob. 

The Eleanob v. The Léo. 

{DUtriet Court, D. South OaroUna. Febraary 6, 1888.) 

Collision— Betwben Sohooner, Whilb "Waitins por Pilot, aud Pilot-Boat. 
After a pilot-boat has put off a pilot in a skiflE for a schooner, it is the duty 
of the scnooner to wait for the skiff, and it is the duty of the pilot-boat to 
keep ont of the way of the schooner. So, where a collision occurs between 
the pilot-boat and the schooner while so waiting, the pilot-boat is in f ault, and 
responsibîe for the damages which may ensue. 

In Admiralty. Libel and cross-libel for damages. 
McCrady, Sons & BcKot, for the Léo. 
. I. N. NalJians, for the Eleanor. 

SiMONTON, J. Thèse are a libel and cross-libel for a collision occur- 
ring off the bar of Port Royal. 

On the morning of Ist December last, the three-mast schooner Elea- 
nor, bourid for Port Royal, was spoken by the pilot-boat Léo. It being 
at that timè of thé morning— 6:30 À. M. — quite dark, the pilot instructed 
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the schooner to lay to until daylight, when he would put a pilot on 
board of her. After speaking the Eleanor the Léo tacked out to sea in 
order to turn and get up to her." On coming back to the place where 
the Eleanor had been, she found that the schooner had gone on, and 
had crossed and was just within the north breaker, still, however, on the 
bar. The master of the Eleanor says that he attempted to lie to; but 
the sea was very high, the wind was blowing a gale from N. N. E., and 
this, with the heavy flood-tide sweeping westward, caused his vessel to 
drift so much that he feared that he would get to leeward of the bar. 
For this reason, after waiting some 20 minutes, he went in. The pilot 
pursued the schooner, and oyertook her within the north breaker. 
Coming in around her stern the Léo lay nearly abreast of the Eleanoç, 
under her lee, quite close, and again hailed her, oflering a pilot. The 
offer was accepted. A skiff was put out from the Léo with a pilot, who 
reached the side of the Eleanor. The sea was very high. Before the 
pilot could get aboard the collision occurred. 

In their effort to explain how it did occur, the crews of the I^eo and 
of the Eleanor give accounts of the occurrence which cannot be recon- 
ciled. The crew of the Eleanor say that when the pilot put off in the 
skiff to corne to her, she was on the starboard taek, forging ahead. 
That the skiff, finding it difficult to catch up with her, her sails were 
hauled, and she was brought nearer to the wind , so as to lessen her speed. 
That the Léo then went out on her starboard tack, then tacked again 
and came on her port tack, eteering as if to pass across the bow of 
the schooner. Fearing a collision if this should be attempted, the mas- 
ter of the Eleanor drew her sails a little more, and brought her nearer 
to the wind, so as to give a chance to the Léo to pass. The Léo 
came down on the Eleanor, and, despite of the eflbrt of the master of 
the Léo to avert a collision by lowering his mainsail, the latter struck the 
former at about a right angle at the mizzen rigging. Ail the crew of the 
schooner and her master swear that, from the time of the approach of 
the Léo up to and including the moment of collision, the schooner was 
on her starboard tack, nioving slowly ahead. On the other hand, ail 
the crew and the pilote of the Léo swear that, after the skiflF had left 
the Léo, and she had gone ofif on the starboard tack, she came upon the 
port tack. As she did so they saw the schooner also on the port tack. 
That the Léo at once followed her for the purpose of picking up the skiff, 
and was astern of her, a little to leeward, about 300 yards. When the 
Léo got about 50 yards from the schooner she found the latter coming 
rapidly astern down on her, and before she could get out of the way , aiid 
in despite of every effort to do so, the schooner came crashing on her, 
They also ail say that the schooner had sternway on her when the skiff 
reached her, and did not go ahead at ail. They explain this by the facfs 
that the wheel of the schooner had been becketed, and had been left 
alone, and by the further fact that the master of the Eleanor had managëd 
his sails unskillfully. 

It is not necessary to attempt to explain this contradiction, nor to 
décide between them which story is most crédible. Àccording to the 
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statéiïiient of tbecrew and pilots of tîie Leoj the ■achoônet was lying to-, 
waitîng fdf d pilot to board'her, as she was bound to do. The Léo, hav- 
ing sent the pilot, could go wbere she pleased. She determined to go 
back tô the schôpner to pick up her skifP. For this purpose she put 
herself on a course foUowing the Eleanor, immediately astern of her. 
She was bound to keep out of the way of the Eleanor. The Eleanor was 
as close to the wind as she côuld get, waiting, and being bound to 
Wait, in respônse to a lawful sutnmons. The pilotrboat was free. The 
rule bf navigation is imperatîve. Applying rules 17 and 22 (Rev. St. 
823) ît was the duty of the^ Léo tô keep out of the way. As the Léo 
failéd tô observe thèse rules, she was in fault, and by her own admission. 
It is ordered Ihat the libel of thé Léo be dismissed, With costs. Let 
it be referred to the clerk Of tbiâ court, as spécial master, to inquira 
and report the items of damage austained by the schooner Eleanor. 



Thb Makgelia Ann. 

Bladbs V. The Mahceua Ann. 

fiOlreuit Court, J)^ Jjfarj/land. November 23, 1887.) 

MARiTiiiB liiENS— Unjdee Statë Statotes— Peiobitiès— Wokk AND Labok— 

SBPAbATB COSTRACT. ' ; ' 

TJnder Code Md. art. 67, giving (section 44) a lien upon certain vessels for 
materialB fûrnished atid wçrk done upon sucli vessels, but providing (sectioa 
48) that thé lien "shall not éntitle the claimant to préférence over creditors or 
claimantS' secured by mortgage' Or bill of sale properly executed and recorded 
before the daim to be secured by such lien shall baye accrued, " where there 
is no entiré contract for: the repairing of a vessel, but the repairs are done 
from day to dfty upoti theordors of tne owner, otJly sueh repairs will hâve 
préférence ovér a mortgage duly executed and recorded as wer.e done prior to. 
the date of the recording of such mortgage. 

In Adnairalty. On appeal from district court. 

Thomas ë. Baër and Wmam, P. Lyons, for appèllant morlgagee. 

Thomas S. Hûdaon, for appellee lienor. 

Bond, J. The facts in this case &te that on the 6th of October, 1886, 
the schooner Marcelia Ann was libeled in the district court for wages. 
By order of thé court under that libel she was sold, and after the pay- 
ment of the seamen's wàges foufad to be due, the ïemaihder of the pro- 
œeds of salé 'were paid into the registry of the éourt for distribution to- 
proper clainiaritSi The schooneï was the property of George S. Hol- 
land. The rënjaining proceeds are how claimed by Sumner W. Dana,, 
by virtue of a lien under a Maryland statute relating to liens for work 
ând k,bor, and by George S; McCfeady, undér àtaortgage from George 
S. HoUand, properly executed and recorded on the I7th of June, 1884. 
The Ôrst iteni in the account for Which a lien is claimed is of June 5,. 
1884, and the lâst is dated Oct. 17, 1884, 
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The statute under which the lien for repairs is claimed is found in 
Eev. Code, art. 67, §§ 44-48, which, after providing for a lien upon 
vessels for materials furnished and work done upon vessels navigating the 
Chesapeake bay and its tributaries, provides that- sych lien ghall not en- 
title the claimant to préférence over creditors secured by mortgage prop- 
erly executed and recorded before the lien claim shall hâve accrued. 
Section 48, art. 67. Section 44 gives to parties furnishing materials or 
labor a lien on the vessel for ail debts due. In this case there was no 
entire contract for the repair of thé vessel. 'Fvoxa. ail that can be gath- 
ered from the record the claimant was to do such repairs upon the 
vessel as from day to day were discovered to be necessary, and which 
he was directed by the owner to make. At the end of the day the 
cost of what was done in the way of furnishing material or labor was 
due and payable. The claimant could hâve stopped work at the end 
of a day or week without any breach of contract, and the owner cpuld 
hâve directed him tocease, without liability for a breach, at any time. 
There appears to hâve been nothing in the contract to make it necessary 
for the claimant to go to the expense of providing before hand material 
for repairs. The labor and materials were furnished die in diem and on 
the 17th of June, when the mortgage was recorded, ail that was due or 
had "accrued" was what had been furnished or wrought up to that time. 
Certainly no action could then hâve been maintained, for anything that 
appears in this record, bjvthe claimant against either the ship, or the 
owner of it, for material or labor furnished after that date. This is not 
a maritime lien. If it were, it might be argued that the repairs done 
after the mortgage were done for the mortgagee's benefit, or that, as hie 
knew of them, and the mortgage gave him title, he could be held as 
owner. But this lien is ^ çta,tutory remedy, and gives to the claimant 
no priority beyond that which its plain language implies; and asit ex- 
pressly provides (section 48) that the lien shall b^ for such claim ohly 
. as had accrued at the time of the recording of the mortgage, courts are 
not at liberty to extend its opération further. 

Ôur attention has been called to the fact that the construction given 
to the mechanics' lien law relating to buildings is that it gives a lien for 
ail debts contracted for work done, notwitbstanding an intermediate 
mortgage after the commencement of the building. But this is by stat- 
ute. Section 15, art. 67, so provides, and the législature havihg sëen 
fit to make this différence bçtween liens upon buildings and those upon 
vessels, we bave no alternative but to carry out its intentions. 

It is therefore determined that the fund in court is liable for ail ma- 
terial and labor furnished up to and including the 17th of June, as ap- 
pears by the account filed, and the remainder, after payment of costs, 
belongs to the mortgagee. And a decree will be passed accordingly. 
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The Malta.* 

The Malta v. Seven Hdndeed Tons of Chalk. 

{BUIriet Court, E. J). Pennsyhania. January 31, 1888.) 

Shutinq — Demokeage — Attachmbnts. 

A claim against the cargo for demurraçe will be allowed for delay caused 
by the issuing of attachments under couflicting claims to it. 

In Admiralty. 

Charles CHbbcms, Jr. , for libelant. 

Adams ic Edmmdp, for respondent. 

BuTLEE, J. There is no disputé about the freîght claîmed. The libel- 
ant is dearly entitled to deinurrage. She is not in any way responsible 
for the delay. She had à lien for the freight and demurrage on the cargo, 
and was not interested in the dispute over it. She had a right to hold 
it ùntil paid. The parties claiiiiing the cargo having chosen to dispute 
about it, and thus create delày, they must bear the conséquence. To 
cast the loss on the libelaiit would be grossly unjust. She was not blâm- 
able for rçfusing to discharge on a filthy wharf at the marshal's request. 
Had she so discharged she would hâve incurred risk of liability for 
damage, as well as risk of losing her proper charges, by injuring the mer- 
chandiseto which she must look for payment. The sum claimed for 
delay, however, is too great, How much should be allowed per day, the 
évidence does not render certain. ' The number of days properly charge- 
able I find to be 16. Starting with October llth, seveh days are aUowéd 
for unloading the chalk, As thé yessel was not docked until after 9 o'clock 
in the morning, a fuU day's work could not be done on that day. The 
intervening Sunday must be thrown out, and one day allowed fôr unload- 
ing the cément. This leaves 16 days for which the respondent is liable — 
the unloading of the entire cargo having been completed by the fourth 
of Novéfmber, inclusive, What rate of compensation per day should be 
aÛowëd must be referred to a commissioner, unless the parties can agrée 
rëspecting it. 

'Reported by 0. Berkeley Taylor, Eaq., ol the Philadelphia bar. 
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Stein V. BiENViiiLE Watee-Supply Co. 
(Oircutt Oourt, 8. B. Alahama. Maxch 7, 1888.) 

L CONSTITUTIONAL LaW— MONOPOLIES AND PRiriLEflEB— WaTEK COMPATTIES. 

The city of Mobile, having acquired by purchase or forfeiture tho fran- 
chises and plants of twowater companies chartered, respect! vely, in 1830 and 
1837, entered into a contract in 1840 with one S.,whereby, in considération of 
certain covenants contained in the agreemeut, he was granted "the sole priv- 
ilège of supplying the city of Mobile with water from the Three-Mile creek for 
twenty yearS " from the date of the contract. He, was also invested with what- 
• ever rights and privilèges the city had derived from the def unct companies. 
The creek referred to was the most accessible source for the city's water sup- 
ply, and the city had, when the contract was made, certain water- works at 
that point, which it had acquired from one of the old corporations. The 
Company bf 1830 was chartered- for 40 years, and for the purpose, clearly ex- 

Sressed in the act, of conducting water " from Three-Mile creek " for use in 
[obile. The company of 1837 was incorporated upon the repeal of the char- 
ter of 1830, and was invested for about 20 years with the exclusive franchises 
conferred by that charter. The city then bought ont the corporation of 
1837, and made the contract with S., which the législature conflrmed in 1841, 
vesting in 8. the privilèges under the acts of 1820 and 1837, so far as consist- 
ent with the contract of 1840. £isM, that the exclusive privilège of supplying 
the city with water was conflned to water taken from the Three-Mile creek, 
and that the grant in 1883 to another corporation of the exclusive right of 
conducting'ànd bringing water into the city from any point other than Three- 
Mile creek did not legally "impair" the obligation of the contract of 1840.1 

2. Bamb— Police Poweks. 

In granting an exclasive franchise to supply water to one of its Cities and 
its inhabitants, the législature of the state does not part with the police 
power and duty of protecting the public health.* 

8. Wateb Companies— Charters and Fkanchises— Construction. 

The preamble of a statute incorporating a water company, recited, among 
other thiogs," that certain individuals hâve agreed to associate themselves to-. 
gether for the purpose of conducting a supply of water from a creek called 
'Three-Mile Creek,' for the lise of « » * the city of Mobile." It then 
provided that the said corporation "shall hâve and enjoy the exclusive right 
and privilège of conducting and bringing water for the supply of said city for 
the space of 40 years, " provided the water was brought from said creek 
within three years from the date of the act, and in the manner therein pre- 
Bcribed. HM, that the exclusive privilège of supplying water to the city was 
conflned to water drawn from the Three-Mile creek. 

4 SaMB— CONBTITUTIONAI, Law— ImPAIRING OBLIGATION OF CONTBACT. 

Where the exclusive right of supplying a city with water is conflned to 
watér drawn from a certain source, the right of using the streets free of 
charge for the purpose of laying pipes, etc., for the conveyance of such 
water, granted in the enabling statute, is not impaircd by a subséquent grant 
of eminent domain to anOther company drawing its supply from a différent 
source. 

6. SamB— DUBATIpN OF FRANCHISE. 

A contract between the city of Mobile and one 8. provided that 8., his ex- 
ecutors or assigns, should bave the exclusive right for 20 years of supplying 
the city with water drawn from a certain source, and, until the city should 
redeem tbe plant, S. should hâve quiet possession of it, without let or hin- 
derance from the city or from any one claiming under it. Held, that the 
franchise did not expire with the 20 years, but that it remained a monopoly 
in the hands of S.'s exécuter, (S. having died.) until the city redeemed the 
plant as provided in the contract 

ISee note at end of case. 
v.34F.no.3— 10 



In Equity. On demurrer to bill. 

This bill was filed April 25, 1^37, seeking to eçtatUsh a monopoly in 
the supplying of water to the city of Mobile, under a contract of De- 
cember 26, 1840, between the city and complainant's testator, con- 
firmed by act of the Alabama législature of January 7, 1841; and, as a 
part of the relief, the bill prayôd an injunction upon the défendant from 
côristfucting its hèw, imprôyéd, and much larçer water-works. An ap- 
plication wasmade for an injunction pendente lite, which was refused by 
Pakdee, J>, June6, 1887, leave being granted, however, to make applica- 
tion anéw theréfqr to HarlaN, J, ! The application to Harlan, J., was 
likewise refused December 2)1887, as heretofore reported in 32 Fed. 
Rep. 876, wheré additional facts bearing on the case are stated. De- 
murrers 6, 7, ànd 8 referred to în. the opinion relate to a grant of mo- 
nopoly affecting ihe public health, and demurrers 9 and 10 assert that 
the remedy âtlaw is adéquate. 

i. JïijPait^, fpjr conjplaiûant. 

P. & Ti A. HamiUon, and OveraQ, & Bestor, for défendant. 

TouLMiN, 3,,(after atatirig ihefafts as aftoue.) This bill of complaint is 
brought by the executor of Albert Stein, deceased; as the proprletor of 
what is jkïipyh as the "Stéih Watér-Works," in Mobile, to enjoin the 
Bien ville Water-Supply Company from lajàng its pipes in or through 
the streets of the city of Mobile for the purpose of furnishii^ water 
through the same to the irihabitants ôf said city, and from cônducting 
water intcSsâid city for the ëUpply pf its ihhabitahts for doméstic and 
municipal, purposes, on the claim of an exclusive right in the complain- 
ant to furnish that supply. The défendant is a corporation of the state 
of Alabama, under an act of incorporation approved February 19, 1883, 
and amëii4e4,.î'?bruary 4, 1885.. By its act of incorporation the de- 
fendant is charged with the duty of introducing into the city of Mobile 
fiuch supply of pure water as, the doméstic, sanitary, and municipal 
wants thei;eoi;may require,. For. this purpose power is given t» it'io ac- 
quire landsj and use the public: roads and streets of the saîd city wherein 
to lay its pipes. It is alsb ' aùthôrized to ma:ke and maintain pf oper 
canals, ditœhes, pipes, and àquédiicts from a,ny point in the county ôf 
Mobile,: within 20 miles of the pity of Mobile, and there is given to it 
the exclusive right of cohdticting and bringing watér into said city from 
any point other thaïi Three-Milië cre^k in said county, for the pèribd of 
20 years from the time when wàter so brought by it is ready for distri- 
bution within the limits of said city. The duty is imposed on. the cor- 
poratipn of beginning the construction of its works, à'nd of hâving thera 
ready for dîstribi;iti6h.of watèt to thecitizens of said çity within a tirae 
limited by the aet of incoi^oration. The claim of corn plainantis that 
he bas the exclusive right to sUpply.the city of Mobile With watèt from 
,^ sourcéis, àûd that any aftémpt -by the défendant to introduoe water 
into said city from any source whateveris an infiringement of his rights, 
which should be enjoined. He asserts that his rights are interfered with 
by the défendant in laying down pipes and mains for the purpose of 
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Gonducting watef into said city. But it is not averred thatthe défend- 
ant proposes to conduct and bring water from the Three-Mile creek. To 
entitle the complainant to the relief prayed for ib the bill he must show 
in himself a clear and indisputable right for the exclusive supply of 
water by him to the city of Mobile and its inhabitants from any aud ail 
sources. His right rests on a contract made by his testator, Albert 
Stein, with the city of Mobile on December 26, 1840, as confirmed by 
the act of the gênerai assembly of Alabama approved January 7, 1841. 
It seems from the législation on the subject that before that time sun- 
dry attempts bad been made to bring water into the city from the Three- 
Mile creek, by means of corporations chartered for that purpose, but it 
does not appear that at the time of the agreement with Stein any of said 
corporations were in existence, or bad been organized. By act bf the 
gênerai assembly of December 24, 1824, the charter of the first "aquéduct 
Company," whichhad been authorized by act of December 20, 1820, 
was deeîared to be null arid void by reason of the corporation not having 
complied with the conditions of its charter, and whatever privilèges it 
had were declared to be vested in the city corporation. The period of 
its privilèges was to be for 40 years, provided that before the expiration 
of three years from the date of its charter it had caused to be conducted 
the water from the said Three-Mile creek to the city of Mobile, in the 
manriér prescribed in the act of incorporation. The act further pro- 
vided that aftei: the expiration of the said term of 40 years the water- 
works of the said "aquéduct company" should become the property of 
the said city for the use of the inhabitants thereof. Thèse 40 years df 
privilège ex pired in December, 1860. It appears that in December, 
1836, the city of Mobile, having become the oWner of the property con- 
nected with the water System, contracted with one Hitchcock tO lease 
the same to him for à term of 20 years, and he was thereafter to supply 
water to the city. By act of December 25, 1837, the contract between 
Hitchcock and the city was confirmed, and another aquéduct company 
was authorized to be organized, and the Hitchcock iuterest merged in it. 
This corporation was to takè Hitchcock's place. It was to hâve the 
rights and privilèges of the former aquéduct company, and to continue 
a corporation àfter its organization with thèse rights until the Ist of 
December, 1856, and until they shall bave been purchased out by the 
city of Mobile, in eonformity to the contract with said Hitchcock of De- 
cember 1, 1836. Whether this company ever organized or not doés not 
appear, but it does appear that the city of Mobile had become the owner 
of the water-works before the contract was made with Stein in 1840. 
Sq it seems that at the time the contract with Stein was made this aqué- 
duct company of 1837 had in some manner been purchased out by the 
city; the charter of the aquéduct company under the act of 1820 had 
been vacated and annulled; that of the original tèrm of privilèges or 
monopoly, (which Was 40 years,) only 20 years Still remained; that the 
privilèges of the charter of 1820 were revived to the aquéduct company 
by the act of 1837 for the term of 20 years, and until they shall hâve 
been purchased out by the city; that when the contract with Stein waa 
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made, the property of the aqueduct company had ail been acquired by 
the city, and that ail the privilèges of tliat company had at that time 
ceased. The, city, then, was in a position to contract with Stein for the 
supply of its inhabitants with water. It had, hfowever, no power to 
contract with him for the exclusive right of supplying the city with 
water without the sovereign authority oi the state. Eailvxiy Go. v. RaU- 
way Co., 79 Ala. 465, and numerous authorities cited therein; Gas-Light 
Co. V. OUy of Saginaw, 28 Fed. Rep. 534. It does not appearthat it had 
such authority. But in December, 1840, the agreement with Stein was 
made, by which was granted to him "the sole privilège of supplying the 
city of Mobile with water from the Three-Mile creek, for twenty years 
from the date of the agreement," and this agreement was fuUy confirmed 
by act of thegeneral assembly of January 7, 1841. 

The claim asserted by complainant, as before said, is that he bas the 
exclusive right to supply the city of Mobile and its inhabitants with 
water from any and ail sources, and he bases this claim on the agreement 
of December 26, 1840, and the act confirma tory thereof of January 7, 
1841. " The principle is that no franchise which is granted by the state 
is ever construed to be exclusive, whetherdt be in tiie nature of a con- 
tract or not, unless it be so declared in clear terms, or be necessarily im- 
plied," or "unless the terms of the grant render such construction im- 
perative," as some writers express it. Raiiway Co. v. RaMway Oo., 79 
Ala. 472; 1 High, Inj. § 902; Cooley, Const. Lim. 489, marg. p. 395. 
"No rule is better settled than that charters of incorporation are to be 
construed strictly against the oorporators. The just presumption in every 
such case is that the state bas granted in express terms ail thatit designed 
to grant at ail. In the construction of a charter, to be in doubt is to be 
resolved, and every resolution which springs from doubt is against the 
corporation." Railroad Co. v. Commissioners, 21 Pa. St. 22; Bridge Go. 
V. Bridge Co., 3 Wall. 51; MUk v. St. Clair Go., 8 How. 569. And this 
rule is not confined to the grant of a corporate franchise, but it extends 
to ail grants of franchises or privilèges by the state to individuals, in the 
benefits of which the people at large cannot participate. Cooley, Const. 
Lim. 490, marg. p. 396. The grant, then, of the Stein Water- Works is 
not only to be construed strictly against the grantee, but it will not be 
held to exclude the grant of a similar and competing privilège to the 
Bienville Water-Supply Company, unless the terms of the grant to Stein 
render such construction imperative. 

Let us now apply thèse rules of construction to the agreement and con^ 
firmatory act under which Stein's claim is asserted. The agreement is 
declared to witness that the mayor, etc. , (the corporate name of the city,) 
in considération of the covenants and agreements therèin contained, etc., 
hâve granted, and by thèse présents do grant, unto Albert Stein, his heirs, 
executors, etc. , the privilège of supplying the city of Mobile with water 
from the Three-Mile creek for 20 years from the date of the agreement, 
as weU as ail the advantages and benefits which accrue to the said mayor, 
etc., from, by, and under "'An act to incorporate an aqueduct company 
in the city of Mobile,' passed December 20, 1820, * * * as well as 
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ail the benefits and advantages which accrue to the said mayor, etc. , by 
or under an act, etc., entitled 'An act to incorporate the Mobile Aque- 
duct Company,' passed December 25, 1837, * * * during and un- 
til the full end and term of twenty years next ensuing." Then cornes the 
covenant on the part of the city that at the expiration of said term of 20 
years it would pay to said Stein, etc. , the actual value of his water-works, 
to be ascertained in a manner pointed out in the agreement. It is con- 
tended by complainant that the contract should be construed to aocom- 
plish the intention of the parties, and to ascertain that intention regard 
must be had to the nature of the instrument itself, and the object which 
they had in view; and if, by a fair construction given to the words used, 
either singly or in connection with the subject-matter, that intention can 
be clearly ascertained, eflfect should be given to it. And the contention 
is that the subject-matter and object of the contract was the supplying 
the city of Mobile with pure, wholesome water, and that the intention 
of the parties to the contract was to grant to Stein the "exclusive privi- 
lège and right" to conduct and bring water to the city of Mobile for the 
supplying of the inhabitants thereof, without restriction as to source. 
In the construction of contracts the cardinal ruie, as has been stated, is 
to effectuate, if possible, the intention of the parties. The différent 
clauses of a written contract should be construed togetber, and the inten- 
tion gathered from the whole instrument, unless it is obvions that the 
parties intended otherwise. "Courts construing contracts look to the lan- 
guage, the subject-matter, and the circumstances, and avail themselves 
of the light the parties had when the contract was made, in order that 
they may view the circumstances as the parties viewed them, and so 
judge of the meaning of words, and their application to things described." 
1 Kinney, (U. S.) Dig. p. 466, § 1, and authoritiescited. The subject- 
matter of the agreement was the supplying of water to the city of Mobile, 
and while it is clear the primary object in view was to secure an adéquate 
supply of pure, wholesome water, it seems to me equally clear from the 
language used in the contract, in view of the circumstances under which 
it was made, that the intention was to grant to Stein the sole privilège 
of supplying the city with water from the Three-Mile creek, and from 
no other source. Throughout the whole agreement the exclusive right 
granted Stein is thus described: "The sole privilège of supplying the 
city of Mobile with water from the Three-Mile creek." -No other source 
seems to hâve been thought of. Certain it is no other stream or creek or 
source of supply is mentioned in the agreement, except that of the "Mo- 
bile City Water- Works," which it appears embraced ground at Spring 
Hill, near the Three-Mile creek, where the fountain was situated. 

Another clause in the agreement is that Stein shall hâve power and àu- 
thority to conduct the water from any part of the Three-Mile creek. 
This creek, as the source of supply, was distinctly agreed on, and specifi- 
cally named. If the intention was to grant the sole privilège of supply- 
ing water from any and ail sources, whj' use the qualifying words "from the . 
Three-Mile creek? " There were several considérations which might bave 
influenced the parties in restricting the grant to the sole privilège of bring- 
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îng the wfliter from the Three-Mile creek, such as the location tmd accessî- 
bility of 'that stream; the quantity and quality of the wator afforded by 
it; and the fact that the city wàs the owner of the "City Water- Works," 
embracing ground at Spring Hill, where the fountain was situated, and 
whencethe city had been endeaworing for years to gét its supply of water. 
Owing to the superior advaritagèdiof the Three-Mile creek as a source 
of water.' Bupply for the' city of Mobile, the parties might reasonably 
hâve suppbsed that no attempt would be made to bring water from any 
other creek or stream to supply said city , at least for a period of 20 years. 
However this may be, by the plain language used in the con tract it seems 
to me it^:meaning is free from arabiguity or doubt. My opinion, there- 
forCj is that Stein's grant under the agreement of Deceniber 26, 1840, ià 
of the sole privil^e of supply ing the city with water from the Three-Mile 
creek, apd from no other source. 

But it is contended by the complainant that the act of January 7, 
1841, do€8 not simply conûrm the before-mentioned agr<?ement, but that 
it grants and vests in Stein ail the rights, powers, privilèges, and immu- 
nities which weregranted to the Mobile Aqueduct Company under the 
acts of the gênerai assembly of the state of Alabama, passed December 
20, 1820, and December 25, 1837. And he contends that under thèse 
acts Stein had; the exclusive right and privilège of conducting and bring- 
ing water for the supply of said city, without restriction as to source. 
And it is claim'ed that if the intention was to restrict the fi'anchise granted 
Stein to the use of water from the Three-Mile crôefc merêly^ there was no 
necessity to vèst in him the rights, privilèges, and immunities graûted 
under the acts of 1820 and 1837. The act of 1841 vested in Stein such 
right, powers, privilège, and immunities as werè granted by the acts 
of 1820 and 1837, so far as they were not inconsistent with the terins of 
the agreeûient of 1840; so far as they were inconsistent theréwith he took 
nothing underthem. If the acts of 1820 and 1887 granted the exclusive 
right and privilège of conducting and bringing water for the supply of 
said city from any and ail sources for 40' years, as is contended by com- 
plainant,; then the rights ahd privilèges granted by said acts were incon- 
sistent with theterms of the agreement, and were not, therefore, granted 
and vested in Stein by the act of 1841, As is said byone of thelearned 
counsel in this case in an able brief submitted by him: 

""Whatever rights are taken under the acts of 1820 aiid 1837 must be con- 
sistent With the grant under the agreement cl 1840. ' If they are inconsîsteht^ 
theycannot stand together. Asole privilège for forty years, from ail sources^ 
is a différent thing from a sole privilège for twenty years from a deflhitely 
expressed source of supply. " 

And we hâve seen that Stein undér the agreement had the exclusive 
or sole privilège to supply water from the Three-Mile creek, only, for a 
period of 20 years. It may be said that thé necessity for vèsting in Stein 
the rights, privilèges, and immunities granted ùnder the acts of 1820 
and 1887 was to protect the property invested in the water-works undet 
the provisions and penalties created Undér thèse acts, and the right tcï 
lay its pipeSj and keep them in rcpair, in or under the public roads bf 
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tlie county and streets of , the city of Mobile, and to provide protection 
against injury and damage to the property, the rights, privilèges, and 
immunities, as provided for by the acts of 1820 and 1837, were very 
necessary for the proper enjoyment of the privilèges granted to Stein uh- 
der the contract. 

But do the acts of 1820 and 1837 grant an exclusive right to supply 
the city of Mobile with water from any and ail sources? The act of 
1837 authorized the formation of a corporation, and clothed it with the 
privilèges conferred by the act of 1820 until the Ist day of December, 
1856, and until they shall hâve been purchased out by the city of Mo- 
bile. It appears to bave been purchased out in some manner prior to 
December, 1840, and it does not appearthat the corporation everdid 
exercise the rights and privilèges conferred on it. The act of 1820, in 
its preamble, recites, among other things, "that certain individuals bave 
agreed to associate themselves together for the purpose of conducting a 
a supply of water from a creek called ' Three-Mile Creek,' for the use of 
the citizens and other personsresiding in the city of Mobile." The first 
section of thè: act authorizes the formation of a corporation; the second 
section,, the digging of canals, ditches, etc., and the third section pro- 
vides that said corporation "shall bave and enjoy the exclusive right and 
privilège of conducting and bringing water for the supplj' of said city for 
the space of forty years: provided, the said corporation shall, beforethe 
expiration of three years from the passage of the act, cause to be con- 
ducted the water from the said creek to the said city of Mobile in the 
tnanner hereinbefore proposed." The preamble of a statute is a key to 
it to open the minds of the makers as to the objects which are to be ac- 
complished by the provisions of the statute. It is an explanation of 
what is to follow. Hence we construe the act in connection with the 
preamble, and, doing so, I can reach no other conclusion than that the 
intention of the législature was to restrict the exclusive privilège of sup- 
plying the water to the Three-Mile creek. The condition or proviso iii 
the third section clearly applies to the manner and time in which the 
water from the said creek should be conduct«d to the city. The state, 
in effect, says in the act: 

"Whereas certain peraons hâve agreed to associate themselves together for 
the purpose of conducting a supply of water from the Ïhree-Mile creek, for 
the use of the citizens of Mobile, therefore they are authorized to form a cor- 
poration for that purpose^ and they shall hâve the exclusive right to conduct 
and bring water for the supply of said citizens for the space of forty years: 
provided, they bring the water from the said creek within three years from 
the date of the act, and in the manner tberein proposed." 

" Nothing is better settled than that statutes creating monopolies, grant- 
ing franchises and charters of incorporation, must be construed liberally 
in favor of the public and strictly against the grantee. Monopolies are 
justly iregarded as encroachments upon the natural rights of the people, 
and are viewed with jealouëy by courts." Sedg. Stat. Law, 339; Gas- 
lÂghi Co. y. Gity of Saginaw, 28 Fed. Rep. 639. And the principle is, 
"thataU rights which are asserted against the state must be clearly de- 



152 FEDERAL EEPORTEB. 

fined. If, on a faîr reading of the instrument, reasonable doubts arise 
as to the proper interprétation to be given to it, those doubts are to be 
solved in favor of the state; and when it is susceptible oftwo meanings, 
the one restricting and the other,extending the powers of the corporation, 
that construction is to be adopted which works the least harm to the 
at&tG." Bridge a>.v. Bridge Co.,& Wall. 51. 

It is further contended by complainant that there was granted by the 
state to Stein: the "exclusive privilège" to use the streets of Mobile for 
the purposft of laying pipes or conduits through which to bring water 
for the snpply of the city, and that the privilège granted by the state to 
the défendant to lay pipes in the streets for the purpose of conveying 
water to said city is plainly in dérogation of the state's graut to Stein ; 
and the case, of Water-Works Co^ v. River», 116 U. S. 682, 6 Sup. Ct. 
Hep. 273, is cited as one vety much like this case; and the court is asked 
to compare the charter of that coùipany with the acts granting Stein'a 
franchise. On such comparison, and on an examination of that case, I 
find a wide distinction between itand this case. The language of the 
New Orléans Water-Works' charter is: "The exclusive privilège of sup- 
plying the city and inhabitants of New Orléans with water from the 
Mississippi river, or any other stream or river, by means of pipes and 
conduits on or over any of the lands or streets of New Orléans." Subse- 
quently, under a législative grant, Rivers proceeded to supply bis prem- 
ises (the St. Charles Hôtel) with water from the Mississippi river, by 
means of pipes and conduits laid through the public streets of New Orléans, 
and the court held, in the case cited, that the grant to Rivers was plainly 
in dérogation of the grant to the New Orléans Water-Works Company. 
There Rivers was proposing to bring the water from the Mississippi river, 
and by mea,n8 of pipes on or through the streets of New Orléans, when 
the New Orléans Water-Works Company had the exclusive privilège to 
bring water from the same source, and by the same means. Hère there 
is no complaint that défendant proposes to bring water from the Three- 
Mile creek, and hère Stein bas no exclusive privilège granted him to use 
the streets for his pipes. He had the exclusive right to bring water from 
the Three-Mile creek, and had the privilège granted him of using the 
streets free of charge for the purpose of laying down pipes for the con- 
veyance of water, The language is: 

"* * * Shall be permitted the useof the streets in the city of Mobile, 
free of charge, for the purpose of laying pipes for the eonveyanee of water, 
* * * and that the canal or ditch shall be conducted along any of tJne 
streets thereof. " 

And it is further claimed that if Stein's privilège onlyextends to sup- 
plying the city with water from the Three-Mile creek, and only through 
the Works erected by him, still the right and privilège was secured to 
him without "let, molestation, or hinderance," and that the grant to the 
defendont is a molestation or hinderance to him in the full enjoyment 
of the privilèges secured by bis contract. The city contracted with Stein 
that he and his èxecutors and assigns should bave and retain quiet pos- 
session of the water-works for the term of 20 years, without let, molesta- 
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tion, or hinderance of the eity or its successors, or any person or perscoa 
claiming by or under them, and should hâve quiet possession of the 
same until the city or its successors shall redeem the said works. It 
does not appear from the record that the state, or the city of Mobile or 
its successors, or any person claiming under them, are now interfering 
with or propose to molest or hinder the complainant in the quiet posses- 
sion of the said water-works. He still has the right to retain such pos- 
session, and to supply water from said works, to the citizens of Mobile, 
and this right will continue until the city of Mobile or its successors shall 
redeem the said works. 

I am of opinion that Stein's exclusive right to supply the city of Mo- 
bile with water from the Three-Mile creek has long since expired, (ex- 
piring in December, 1860;) but the exclusive use of his water-works, and 
the exclusive right to supply water therefrom to the citizens of Mobile, 
remains to him. 

If I am correct in the conclusions already reached in this case ànd 
herein announced, the point raised by the counsel for défendant, that^ 
the contracts under considération are those in which the public health 
ig involved, and may be raodîfied or abrogated at the will of the légis- 
lature, is of no conséquence, and need not now be deeided. I will say, 
bowever, that I am now of the opinion that no question as to the exer- 
cise of the police power of the state arises in this controversy. The 
grant of the charter to the BienvîUe Water-Supply Company is not, as I 
view it, in any sensé an exercise of the police power of the state. See 
Gas-Light Oo. v. Manufacturing Co., 116 U. S. R. 650, 6 Sup. Ct. Rep. 
?52, and authorities there cited* 

My conclusion is that there is no equity in complainant's bill of com- 
plaint, and that ail the demurrers thereto should be sustained «xcept 
the sixth, seventh, eighth, ninth, and tenth, which are overruled. 

NOTE. 

MoNOPOLiBS. A municipal corporation has no authority to create a monopoly unless 
expressly empowered by the législature, Meadville Fuel Gas Co.'s Appeal, (Pa.) 4 AtL 
Rep. 733; Saginaw G. L. Co. v. City of Saginaw, 28 Fed. Kep. 539; Jackson Co. H. R. 
Co. T. Interstate R. T. R. Co.,24 Fed. Rep. 306; New Orléans C. R. Co. v. Crescent City 
R. Co., 12 Fed. Rep. 308, and 5 Fed. Rep. 160; Davenport v. Kleinschmidt, (Mont.) 13 
Pac. Rep. 849; Montjoy v. PiUow, (Miss.) 2 South. Rep. 108; City of Brenham v. Bren- 
ham Water Co., (Tex.) 4 S. W. Rep. 148; but it has been held that a municipality may 
delegate its police powers to persons and corporations, City of LouisviUe v. Weible, 
'^7) 1 S. W. Rep. 605. 

Franchises relating to matters of which the public may^ assume control may be 
granted by the législature, as a means of accomplishing public objects, to whomsoever 
and on what terms it pleases. So held as to the manufacture and distribution of gas, 
Mew Orléans Gas-Light Co. v. Louisiana Ligbt, etc., Co., 6 Sup. Ct. Rep. 252; of the 
privilège of supplying a city with water, New Orléans w ater-Works Co. v. Rivers, 6 
Sup. Ct. Rep. 373. The grant of such exclusive privilèges is a contract, the obligation 
of which cannot be impaired by subséquent législation, éxcept in so far as the protec- 
tion of the public health, morals, or safety may be involved, New Orléans Water- 
Works Co. v. Rivers, supra; St. Tammany Water-Works Co. v. New Orléans Water- 
■Works Ce, 7 Sup. Ct. Rep. 405; Citizens' Water Co. of Bridgeport v. Bridgeport Hy- 
drauHc Ce, (;Conn.) 10 Atl. Rep. 170; People v. Squire, (N. Y.) 14 N. E. Rep. 820; New 
Orléans G. L. Co. v. Louisiana Light, etc., Co., supra; Saginaw G. L. Co. v. City of 
Saginaw, supra; City of Louisville v. Weible, (Ky.) 1 S. W. Rep. 605; as every charter 
granted is such a contract, State v. Morris & B. R. Co., (N. J.) 7 Atl. Rep. 836; Penn- 
svlvania R. Co. v. Duncan, (Pa.) 6 Atl. Rep. 743, and note; Coast Line R. Co. v. City 
of Savannah, 30 Fed. Rep. 646; Tripp v. PontiaC & L. P. R. Co., (Mioh.) 82 N. W. 
ïlep. 907. 
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United StAtês b. Wenz d al. 
• {Oireuit Court, B. Colorado. March 6, 1888.) 

PoBLio IjÀmos— Patents— Actions toBbt Aside— Lapsb o» Time— Innocent 

PoKCHAiSiilS, ■ '■' ' 

Patents to lands, after alapse of ll^lyears, will not be set aside at the in- 
stance pf the govemment, on t;he gco.und of f raud in entering the lands and 
procuring them, in tbe absence Ot'&ùf proof ot a conspiracy. and where it is 
not ^hown that subséquent purcshiasers of the lands had knowledge of such 
fraud. 

In Equity. Bill to cançel patents to land. 

H. W. Hobson, for complaiiiant- ;• ! 

PlaUBog&rs, W. F. Stme, aad Qeo. liogera, for, défendants. 

BbewkR, J» This is a bill; filed b^ the governnient to set aside the pat- 
ents' tQ certain tracts in Boulder eounty, Golorado. , J hâve read the en-/ 
tire testimcfny, and need pnly say that récent rulings of the suprême 
court; leaye -no room for questioo, aod settle this case adversely to the 
government. There is no evidenpe of any conspiracy. The land officera 
are not witoesses. , As to whether the land was agricultural or minerai, 
and as to whether the proper injprovements and résidence were made and 
had, the testimpny is not clear and satigfaetory. The entries were made 
in 1871 j nearly 17 years ago; and, even if wrong were shown on the 
part of the one entering thp land and receiving the patent, there is noth- 
ing to show knowledge thereof on the part of the purchasers and présent 
owners. Let desrse go for defçndants, dismissing the bill. Similar de- 
cree may be ent«red in the other and like cases submitted with this. 



Wheelek v. Sexton. 
\Oiemit Court, D. JSF^aska. March 8, 1888.) 

MOETGAOES— POWBB OF SaLB— VaIjIDITT OF SaLE tJNDBR POWBH. 

Upon the authority of the Nebraska suprême court décisions, a sale of land 
sitiiated In Nebraska, undér a powâr of sale in a mortgage, is invalid, the 
mortgagee being cônâned to an action for the sale of the premises, or to an 
ordinary Bijît aitiaw to recover the debt itself. 

In Equity. Action in ejectipent by John G. Wheeler against Thomas 
Sexton. 
Montgomérjf â; Jeffrey, fOT ■pltAïiiiS. 
W.S..Munger,{oTdQ{QndajxU 

Beewek, J. This is an action in ejectment. The facts are thtde: 
In 1874 Haroni Wheelèr was the owner of tbe land. He resided in Mo- 
line, 111., and, besîdes the tract in controversy, owned several other pièces 
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of property in^ Illinois and Missouri. Certain parties indorsed a note for 
him, aiid to sécure them heexecuted a ùiortgage on thèse several tracts. 
The mortgage contained à power of sale, authorizing the mortgagees, on 
default in payaient of the note, to advertise and seU in the city of Rock 
Island, III. He did default, and the mortgagees advertised àûd sold. 
The single question is as to the validity of that sale. As the land is sit- 
uated in this, state, ît is a question of local law, and in it this court must 
be guided by the décisions of the suprême Court of this state. Burgess 
V. Se%man, 107 U. S. 20, 2 Sup. Ct. Rep. 10; Flash v. Gcmn, 109 U. S. 
371, 3 Sup. et. Rep. 263; Samuel v. HoUaday, 1 Woolw. 406. The va- 
lidity of such a power, and of the sale' made under it, at common law 
may be concedéd; and it is also true that in the Nebraska statutes can 
be found no express prohibition upon such a power; yet it seems to me 
that the suprême court bf Nebraska, by two or three décisions at an in- 
terval of many years, has ruled against thé validity of a sale made under 
such a power, and limited the mortgagees' remédies to proceedings in 
court. The first case referred to is that oï Ky^er v. Ryley, 2 Neb. 22, 
(decided some time prior to 1873.) It is truë, in that case the précise 
question was whether, when a note was barred, the mortgage securing 
it was âlso barred; but the opinion discusses at some length the différent 
status of a mortgage at coinmon law, and that under the statute, and in 
the course of the opinion thîs déclaration is found: "The remedy of the 
mortgagee is confined to an action for the sale of the pledged or mortgaged 
premises to pay the debt secured by the mortgage, or to an ordinary suit 
at law to recover the debt itself." Again, in the cases of Webb v. Hosel- 
tm, 4 Neb. 308, and Hurley v. Estes, 6 Neb. 386, (decided in 1876 and 
1877,) the court ruled that a deed of trust to a third person, as trustée 
for the créditer, is no more than à mortgage, and subject to the same 
rules as to its nature and the method of foreclosure. And finally, in the 
case of Comstock v. Michael, 17 Neb. 298, 22 N. W. Rep. 549, (decided 
in 1885,) thèse facts were presented: A deed of trust had been executed 
containing à power of sale similar to the one at bar. Under that power 
the trustées sold and conveyed. The proceedings were regular. The 
purchaser, who was the original creditor, brought this suit, and in it set 
forth the original trust deed, the proceedings under the sale, and prayed 
a decree quieting the title. He also set forth the debt which was secured 
by the trust deed, and prayed in the alternative that, if the proceedings 
under the sale were not valid, he might hâve a decree of foreclosure. 
The trial court, holding the proceedings invalid, found the amount due 
on the debt, and decreed foreclosure. The debtor took the case to the 
suprême court, and that court held that a foreclosure was proper, but 
reversed the judgment on the ground that the debt had been fixed at too 
large an amount. After holding that a bill stating facts and praying relief 
in the alternative was good under equity practice, it adds thèse words: 

"There can be no doubt but that a deed of trust can be foreclosed the same 
as an ordinary mortgage, and although the plaintiff had at one time adopted 
and sought to pursue au unwarranted and inadmissible remedy, yet it cannot 
be said that he thereby forfeited his right, while yet in looo penitentiœ, to 
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turn back and enter upon the true course. And as to the effect of whatever 
he did while in pursuit of the false method, while we must hold that he gained 
nothing by such proceedings, we must admit that he lost nothlng beyond bis 
time, labor, and expenses." 

Counsel for défendant insista that this expression of opinion is mère 
dktiim, and that therefore the question is still open for considération by 
this court; but I cannot so regard it, even if this case stood by itself. 
Certainly, when, taken in connection with the earlier cases, it would seem 
as though the suprême court had decided the question, so far as this state 
is concerned; for if the proceedings under the power were valid, the plain- 
tiËF had a good title, and should hâve had a decree quieting it. He should 
not hâve been put to the delay and expense of a foreclosure sale, with the 
possibility of finally losing the land. If his titJe were good, the amount 
of the original debt was immaterial. That his bill and prayer were good 
for a decree quieting the title was conceded, and the only question was 
whether there was enough in it to sustain a foreclosure; and yet upon 
such a State of facts the suprême court says that he took nothing by his 
proceedings under the power, and reduced the amount of debt as found 
by the trial cou,rt. So, whatever might be my views upon this question 
as an independent proposition, I think the suprême court of the state 
has decided it, and I must foUow that décision. 

Judgment will be entered for the plaintiff. 



BiscHOFFSHEiM V. Brown d al. 

{OiTCuii Court, 8. D. Nm York. Mareh 19, 1888.) 

Railhoad Companies— Bonds and Moktgases— Tkustebs. 

The complainant's flrm were agents for a railway company to negotiate cer 
tain mortgâge bonds, and account for the proceeds to trustées. They nego- 
tiated the bonds, and became accountable for the price, but subsequently 
bought them back in theiir own interest, and led the company to suppose tbat 
they had hever been negotiated. Subsequently they made a loan to the com- 
pany upon a pledge of the bonds as collatéral security, and by the terms of 
the agreement ofToan the trustées of the company (who had the équitable 
title to the proceeds of çll the bonds pledged) agreed to treat the loan as a 
trust fund, and disburse it for certain specifled objects. In a suit brought by 
the complainant, as aurvivor of the flrm, to enforce the agreement, alleging 
that the trustées had appropriated the money to foreign objects, and seeking 
to compel them to account, it appeared that the loan was made in entire ig- 
norance of the f act tbat the bonds had been negotiated, and that the trustées 
were entitled to a larger sum then in the hands of the complainant's ârm than 
the sum loaned. Heîa, (1) that a court of equity would not, upon such a state 
of facts, assist the complainant, because ne did not come into court with 
clean hands; (3) that the trustées could invoke the principles of équitable set- 
off to defeat the action. 

Bill in Equity. 

Bischoffsheira, survivor of the firm of Bischoffsheim & Goldschmîdt, 
complainant, filed a bill against J. C. Brown and Jesse Seligman, to re- 
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cover certain moneys alleged to hâve been paid to them as trustées for 
complainant's firm, and applied by them contrary to the terms of the 
trust, in the matter of the loan made by them to the New York, Boston 
& Montréal Railway Company. 

Evarts, SoiUhmayd & Choate and B. H. Bristow, for complainant. 

Bangs, Stetson, Tracy & MacVeagh, for J. C. Brown and Jesse SeKg- 
man. 

C. W. Bangs, for J. & W. Seligman & Co. 

Cary & Whitridge, for Brown Bros. & Co. 

Porter, Lowrey, Soren <k Stone, for the New York, Boston & Montréal 
Eailway Company. 

Wallace, j. The complainant is the survivor of the former firm of 
Bischoffsheim & Goldschmidt, of London, and bas filed this bill tO re- 
cover the sum of $917,182, advanced by that firm to the New York, 
Boston & Montréal Railway Company, of which sum $294,444 was ad- 
vanced September 1, 1873; $269,937 was advanced September 15, 1873; 
and the balance was advanced on or about October 3, 1873. The aver- 
ments of the bill are that thèse moneys were received at thèse dates by 
the défendants, John Crosby Brown and Jesse Seligman, as trustées for 
Bischoffsheim & Goldschmidt, to apply the same towards the construc- 
tion and equipment of the unfinished railway of the company ; that they 
applied the fund in great part to foreign purposes; and that before the 
suit was brought the railway enterprise became abortive, and it was im- 
possible to carry out the purposes of the trust. It is further averred by 
the bill that the bankîng firm of Brown Bros. & Co. and J. W. Selig- 
man & Co., the members of which are named as défendants, received 
portions of the fund from the trustées, with notice of the trust and of the 
misapplication of the fund. The bill prays for an accounting, and for 
other relief. 

In the view of the case which bas been reached, the material facts may 
be brieflj' stated. On the 14th day of March, 1873, Bischofisheim & 
Goldschmidt entered into an agreement with the railway company by 
which they undertook to market in London $6,250,000 of an issue of 
$12,250,000 of the first mortgage bonds of the company. The défend- 
ants, John Crosby Brown and Jesse Seligman, were trustées under the 
instrument known as the "Disbursement Trust Agreement," by which 
the proceeds of the whole issue of mortgage bonds were to corne to their 
hands for the purpose of being appropriated and distributed to varions 
beneficiaries and objects, in part for the payment of designated creditors 
and in part for the construction of railway for the company, in the man- 
ner particularly specified by that instrument. By the contract made be- 
tween Bischoffsheim & Goldschmidt and the railway company for mar- 
keting the bonds in London, the former were to negotiate them to the 
public at priées which would produce the company 90 per cent, in cur- 
rency, (except as to $839,000 of the bjonds,) less specified commissions 
and charges; the proceeds were to be at the disposai of the company in 
monthly inistallments, as payable by the terms of the subscription for 
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.thebdnds, and subject tb the order of thé oompany, or the order of the 
disbursement trustées, on the 6th day of • each, month ; and Bischoffsheim 
& Gtoldschmidt were to accouht to the oompany for the proceeds of àll 
the bonds subscribed for by the public,. and allotted by them, less the 
commissions, etc., which tiey were aùthorized to retain. The contract 
alSo provided that Bischoffsheim & Goldsohmidt should hâve a call or 
option to purchase the bonds at 80 per cent, for $839,000, and 90 per 
cent, for the residue, until July 31st next ensuing; should in no event 
be bound to account for any amount beyond that price; and should hâve 
the right to buy flnd selland deal in the bonds fortheir own account and 
benefit, as though they were not the agents of the company to negotiate 
the same. Immediately after the making of this contract, Bischoffsheim 
& Goldschmidt issued a prospectus, offeringi the bonds to the public for 
subscription at £180 for each $1,000 bond, payable £10 on application, 
£20 on allotment, £40 May 2d, £40 Jîune 3d, £40 July Ist, and £30 
August Ist. Applications were receive(J by Bischoffsheim & Goldschmidt 
largely in excess of the bonds ofFered, and within afew days the entire 
$6,250,000 were subscribed for and allotted unconditionally, and the £30 
per bond payable on allotment duly paid by subscribers. The bonds 
were in very great demand; but only asmall part of them, certainly not 
more than about $2,000,000, were allotted to the gênerai public, al- 
though about $10,000)000 were applied for by the public. The greater 
part, viz., $4,166,000 were allotted to a syndicale, known as the "Paris 
Syndicats," friands of Bischoffsheim & Goldschmidt, who were inter- 
ested with Bischoffsheim & Goldschmidt in manipulating the market so 
as to advance the price. March 27 th, Bischoffsheim & Goldschmidt noti- 
iied the company of thèir désire to exercise their option of purchase, 
and called for the delivery of the $839,000 of bonds which they had a 
right to purchase at SOper cent., and $4,166,000 which they had the 
right to purchase at 90 per cent., being $5,000,000 in ail. From that 
time thenceforth Bischoffsheim & Goldschmidt led the company to be- 
lieve that this was the whole amount of bonds actually negotiated by 
them. They never distinctly asserted that no more had been negotiated, 
but insisted that they were accountable for $5,000,000 only, and beyond 
that statement maintained a reserve which was effectuai to lead the offi- 
cers of the company to suppose that no more had been negotiated. The 
latter were also led to that belief by the statement of one McHenry, who 
had been an agent of the company, and was at the time supposed to be 
acting in its interest, but who was in fact in the interest of Bischoffsheim 
& Goldschmidt. This statement was contained in a letter from McHenry 
to the company of the date of March 27, 1873, in which he wrote that 
for some reason a révulsion of feeling had set in against the bonds, "aris- 
ing, perhaps, from so many being disappointed in not receiving allot- 
ments," consequently the wh.ole capital had been on the market, and Bis- 
choffsheim, for the safety of the loan, had been compelled to purchase 
it. Although the statements in this letter were false,- — because over 
$4,000,000 of the bonds had been permanently placed with the Paris 
syndicate, — the officers of the company were not aware of it. Shortly 
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after Ihe call of Bîschoffsheîm & Goldschmidt, the company delivered to 
thém the reinaining 1,250 bonds. Bischoffsheim & Goldschmidt never 
rendered any accourit of thè disposition of thèse bonds. In September, 
1873, the company^ beiûg in urgent need of money, sent its agents to in- 
duce BischoffshèiiU & Goldschmidt to advance what was needed. Bis- 
chofFsheim & Goldschmidt finally consented to advance the sum which 
this suitis-brought to recoVer, and a oontract was entered into by which 
the Company plédged 1,250 of the bonds then in the possession of Bis- 
choffsheim & Goldschmidt as collatéral for the loan. That agreement, 
âmong othér things, recitéd that the money advanced by Bischoffsheim 
& Goldschiùidt was to be paid to John Grosby Brown and Jesse Selig- 
man for the disbursement thereof in completing the railway "under a 
trust for that purpôse àlready in existence." The agreement was for- 
mally reduced tô Writing about two weeks after the time when its terma 
had really been arranged, ànd after theSUm of $294,444, and thefurther 
sum of $269,937, had actnally beôn advanced by Bischoffsheim & Gold- 
schmidt. In the mean time BischoSsheim & Goldschmidt had sent an 
agent— -ôneCassel—^to New York, and the formai agreement was exe- 
cuted there, September 29thj and delivered to him there by the officers 
of the railroad company.: Simultaneously with the delivery of this agree- 
ment, a letter was delivered to Gassel; signed by Brown and Seligman, 
which oontains the alleged trust sought by the bill to be enforced. The 
latterwasaddreSséd to Bischoffsheim & Goldschmidt, bore date Septem- 
ber 30, 1873, aiid aftet acknowledging the receipt through cable trans- 
fers of the two advances already made, read as foUows: 

" We ùnderstànd that thèse sums, with such further sum as you may place 
m our hands on or about October Ist proximo, is so placed as a spécial fund 
to be disbiirsed by us for account of the completion of the construction of the 
New York & Boston Railroad, and the purchase of rolling stock of the New 
York, Boston & Montréal Bailway Company, not exceeding the limit of the 
allotments made in the disbursement trust io thèse two accounts, and bot as 
part Of the proceeds of the flrst mbrtgage bonds coming into our hands under 
the consolidation and disbursement trust agreement; and, so far as we hâve 
any control over the matter, we assent to the arrangement made by your firm 
and the New York, Boston & Montréal Kailway Company, by oontract dated 
September 29, 1873. " 

The questions mainly litigated in the case, and to which the évidence 
is largely addressed, are as to the meaning and effect of the promise con- 
tained in thié letter, and whether moneys advanced were disbursed con- 
formably with its terms by the trustées. Although the bill of cbmplaint 
was filed in 1877, the testimony of the complainant was not taken untU 
the summer of 1881, and hè then testified that his firm never coUected 
or feceived any money as proceeds of the bonds pledged; and it was not 
until the spring of 1887, upon the examination of certain witnesses in 
Lôndbn, that the fact was elieited that March 26, 1873, Bischoffsheim & 
Goldschmidt hlad formaHj' hotified the Stock Exchange of London that 
the wholé $6,250,000 bonds which they had undertaken to negotiatehad 
been unconditionally allotted to the public, and the sums due upon allot- 
ment had bbén paid thereon. Further investigations were instituted by 
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thjB défendants after leaming thîs fact, and they discovered and proved 
that Bischoffsheim & Goldschmidt opened an account with the Impérial 
Bank, Limited, of London, in the name of the railway company, and 
that in this account crédit items were entered for the varions installments 
payable upon a subscription aggregating the subseription price for the 
whole of $6,250,000 of bonds. Thereuppn the défendants gave notice 
that they should apply for leave to amend their answers, so as to allège 
thaï when the moneys in suit were loaned, Bischoffsheim & Goldschmidt 
liad in their hands more than the amount loaned, as the proceeds of the 
negotiation of the bonds, and belonging to the company. This notice 
was given before the complainant's évidence was closed, and when there 
was ample opportunity to meet the new issue. The complainant has 
attempted to meet it; but the only évidence he has produced is bis 
own testimony, vyhich is, in substance, that he bought back the bonds, 
or rather the scrip certificates which were in circulation prior to the dé- 
finitive delivery of the bonds, in order to sustain the market, and kept 
up payments in the account with the bank so that the transaction should 
appear regular , and in order to keep the scrip alive. No attempt was 
made to fortify this testimony by the production of his own books, or by 
any corroborative évidence. It is in conflict with the testimony given 
by him in 1881. Bischoffsheim & Goldschmidt never informed the com- 
pany that such transactions had taken place. Their silence is significant, 
and especially so in view of their enigmatical answer to inquiries by the 
company at the time, which naturally called for an explanation. Aftep 
receiving their letter of M^rch 27th containing the call for $5,000,000 
of the bonds, on April 10, 1873, the président of the company wrote 
them calling, attention to the fact that he was advised by cable of the 
allotment of the whole $6,250,000, and stating that he should forwârd 
that amount in place of the $5,000,000 called for. April 24, 1878, 
Bischoffsheim & Goldschmidt answered that letter as follows: " We beg 
to state that, as stated in our respects of March 27th, only $5,000,000 
of your company 's first mortgage bonds hâve been purchased by us." 
The company knew that Bischoffsheim & Goldschmidt had exercised 
their right to purchase that amount of bonds. No information on that 
point was necessary. It is entirely obvions that this curt communication 
was meant to silence further inquiries, The contract between Bischoff- 
sheim & Goldschmidt and the company gave Bischoffsheim & Gold- 
schmidt no authority to buy back bonds for the company which had 
been actually negotiated, although it did allow them to do so on their 
own account, and for their own benefit; and it is therefore altogether un- 
likely that they would havé assumed to buy back for the company, in 
«rder to sustain the market, without communicating with the company, 
and informing its officers of the necessity for doing so. Certainly, good 
faith, and the duty of full information by an agent to his principal, re^ 
quired them to inform the company whether they were buying them back 
at the company's risk or for their own account. It is incredible, in view 
of the great demand for the bonds al the subscription price, that Bischoff- 
sheim & Goldschmidt were unable ultimately to place a single bond, ex- 
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cept those which they purchased of the company themselves. Under ail 
the circumstances, it seems reasonable to conclude that after the whole 
amount had been allotted, and when the public appetite was fierce and 
unappeased, Bischoffsheim & Goldschmidt commenced to buy the scrip 
on their own account, and for their own benefit, and coutinued to spec- 
ulate in it until définitive bonds were deliverable, and thus had the 
$1,250,000 of bonds on hand at the time of making the loan to the com- 
pany. Upon this state of facts the case is so clear that it can hardly be 
expected that any time tvill be spent in examining the record in order 
to find out whether the moneys loaned by Bischoffsheim & Goldschmidt 
•were disbursed by John Crosby Brown and Jesse Seligman according to 
the alleged trust evidenced by the letter of September 30, 1873. It is 
enough to defeat the complainant that he does not corne into court with 
clean hands. At the time the loan was made, the lenders had in their 
hànds more than the amount loaned, as the proceeds of bonds which they 
had negotiated, which they were bound to account for to the company, 
and pay over to John Crosby Brown and Jesse Seligman as the trustées 
of the disbursement trust agreement. The équitable title to this money 
was in John Crosby Brown and Jesse Seligman, as trustées under that 
instrument, and they not only had the right to receive it from Bischoff- 
sheim & Goldschmidt unconditionally, but it was their duty to disburse 
it, when received, conformably with the trusts of that instrument. If 
they hâve received it, glthough they hâve received it in the form of a 
loan from Bischoffsheim & Goldschmidt, and hâve not disbursed it as 
they were required to, the beneficiaries in the disbursement trust agrée- 
liient can question their acts, and call them to an account; but no one 
else can do so. On the other hand, if the money received by them 
from Bischoffsheim & Goldschmidt was other money, and not the iden- 
tîcal money that Bischoffsheim & Goldschmidt should bave paid over to 
them, Bischoffsheim & Goldschmidt, or the complainant as survivor of 
that firm, cannot be permitted to assert an équitable title to it, so as to 
foUow it into the hands of the trustées, and compel them to refund it, 
without doing equity, and placing the trustées in possession of what be- 
longed to them. It would seem also that, if the trustées bave an équita- 
ble title to a larger sum of money in the hands of the complainant, they 
can invoke the doctrine of équitable set-off to shield themselves against 
a recovery of the money to which the complainant claims an équitable 
title; and the other défendants are not liable unless the trustées are liable, 
because they succeeded to the rights of the trustées when they received 
any part of the money in controversy. Inasmuch as the défendants John 
Crosby Brown and Jesse Seligman bave not filed a cross-bill, they cannot 
hâve any affirmative relief by way of an accounting for the money in the 
hands of Bischoffsheim & Goldschmidt beyond the amount received. 
The decree ordered is therefore a dismissal of the bill. 
v.34F.no.3— 11 
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' Baniqub Franco-Egyptienne et nï. v. Brown et al. 

iOircuit Cmri, B. B. Hfm York. March 19, 1888.) 

' ; - ^ ■'.,■:■■ : .,■:■■■ --r .■ . • ■■ ■ 

1. Bailroad Companies— Bopdb and MoBTGAaBS— Fraudui-ent Prospectus— 

ElGBTS 6f BÔNDHOLDERS. 

Tie oomplainants, acting as a syndicale, purcliased part of an issue of rail- 
wày, moTtgage bonds offered for sale to the public by a prospectus issued by 
: tbe^gÇDts of .the railway, Company, Trustées had been appointed by an 
agreeméut between the several constituent companies composing the railway 
- Company to receive and disburse the proceeds of the bonds for certain specifled 
. objecta, among them the payment oî the debts of the constituent companies. 
In a suit brought by coniplainantsagainst the railway company, the trustées, 
.'and varions défendants to'whomthe truâteeahad paidpart of the proceeds of' 
the bonds, the bill alle^ed that the prospectus contained various untrue aiïd' 
fraqdiilent représentations; that the pomplainants relying thereon .had beeû , 
ipduced to purchase the bonds by f rau^ ; , that the trustées and the other de- 
. fendante Who had rèceivèd part of tliè ptbCeeds were a-ware when they re- 
ceived the: inoney of the false and fraudulent charactei- of the prospectus; 
and ihat the prospectus also contained a promise that the proceeds of the 
bonds slioùld be used to complète the construction of the railway, and not 
for the ëxtiUction of liabilities of the coiistitiient companies; but the proceeds 
were applied in part by the trustées, and were received by the other défend- 
ants in payment of such liabilities, with knowledge of thi? promise. The ob- 
ject of thé bVilt was (1) to rescind thé purchase for fràud, and charge the trus- 
tées andthé récipients Of the nloneys from them as trustées ex rnàlejicio; and (2) 
to enforpe the promise of the prospectus as a promise to the purchasers of 
bonds in tjie nature of a trust, and compel the trustées and the récipients 
from theih to account for the part apprôpriated -contrary to the promise. 
Seld, that oomplainants were merely creditors of the compaùy, and as such, 
even were the issue presented by the bill, could not assail the validity of the 
agreement appointing the trustées, nor question the doings of the trustées as 
such. 

2. SaMB— PleADINGI — MULTIPAMOUSKBSS. 

If the bill presented a case seelîing relief because of the invalidity of the 
trust agreement, or the violation of the provisions of that agreement by the 
trustées, the coûjiinction of such a cause of action with the causes of action 
àrising upôn the prospectus would render the bill mnltifarious; and the join- 
, : der of ppifl^es of action so whoUy disconnected would render the bill so ob- 
noxioûg'that the court sua sponte would refuse to tolerate it. 

5. EqUITT— J'UBISDICTION— RbSOISSION of CONTRACTS— FBAtlD. 

Equity wïll not refuse jurisdiction of a suit to recover moneys obtained by 
frauda wnen the money in part has passed into the hands of several third par- 
ties with ls;nowledge of the fraud, and the object of the suit is to reach what 
teihàins' in ttie hands of the original wrong-doers, and foUow the rest and 
reach itlh'thè bdnds of the othér défendants. In such a case the remedy Is 
more adéquate and complète in equity than at law. 

4. SaME— MlSKEPKESEHTATldlî IN FbOSEBCTUS. 

Misrepre^entation by prospectus, except as between promoters and share- 
' holders; is to bé tried by the ordinary criterion of misrepresentation. But a 
teasohable construction of the languaÇe of a prospectus inay roquire that a' 
: future ténseshould be glvén to words m the past or présent tense. 

6, SaMB. ■.y..:^^: 

A rightof rescission because of misr^presen^tations in a prospectus must rest 
upoh' rdtsir'epresentations concernin^ material facts, and not of mère matterB 
of opinion, and mùst relate to existing facts, and not to'niatters of future c6n- 
duct or expectation. It cannot be founded upon thé breach of pure promis- 
sory statements. 

6. Samb. 

Unless promissory statements are such as imply that a certain condition of 
things, or state of facts, exists at the time to form the basis of the promised 
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future State of things, they do not gîvo biith to a riglit of rescission. ' Fi-aud 
cannot be predicated.of promises. not performed for tlie purpose of avoiding 
a contract . , 

If a prospectus contaihs material false représentations, those who author- 
ize it to be issued cannôt repudiate them'as made wlthout their autbority, 
while retainjng tbe fruits of tbe prospectas. 

8. Samb. 

A statement in a prospectus respeoting tbe uses to whicb tbe moneys to be 
derived from tbe sale of bonds are to applied is to be çonstrued as a repré- 
sentation of intention, or tbe expression of the expectation and purpose of 
tbé.promoters, if the language falls short of a distinct and unequiyocal 
promise. 

V, Samb— FoLLowmo Monbts into Hands of Thikd Peksons. 

: When a prospectus contains a statement wbich may be construed as a 
promise bytbe promotersto the purchasers of bonds thatthe moneys derived 
from the sale o| the bonds will be used for certain specifled objects, and nqt 
otherwJse, and the promoters upon receiving the moneys pay them out to 
creditors of the company, disregarding the promise in the prospectus, tbe 
bondholders, although they relied upon the promise in parting with their 
money, cannot reclaim it upon the theory of a trust, and follow it into the 
banda of those who reoèived it lawfully irom the promoters, although with 
notice of the promise. It is only when money is held in a flduciary character, 
Bo that the équitable title is in the bénéficiai owner, that the latter can f olibw 
it into the hands of a third person. 

Bill in Equity. The Banque Franco-Egyptienne et al. , complainants, 
filed a bill against John Crosby Brown, Jesse Seligman, W. W. Sher- 
man, W. B. Duncan, and the executors of James Brown, deceased, and 
of Treanor W. Park, deceased. 

Evaris, Souihmayd & Choate, for complainants. 

Bangs, Stetson, Tracy <fc MacVeagh, for John Crosby Brown and Jessë 
Seligman, défendants. 

Jennings & RusseU, for McCuUough, administrator, etc. 

Lord, Day & Lord, for executors of James Brown, deceased 

Wam-ace, J. Although the pleadings and proofs in thîs case présent 
a formidable record, the real controversy is a comparatively narrow one 
.when limited, as it must be upon the bill of complaint and by the con- 
trolling facts, to its real proportions. The complainants sue on behalf 
of themselves and of ail other persons similarly situated. They are the 
members of several banking firms, aliens and citizenS of France, who, 
together with other persons not named in the bill, were acting in concert 
in March, 1873, as a syndicale to market $6,250,000 bonds of the New 
York, Boston & Montréal Railway Company, then offered to the public 
for subscription in London, and who became purchasers by subscription 
of two-thiîds of the bonds. The bonds were part of an issue of $12,- 
250,000 first mortgage bonds created by the railway company pursuant 
to a consolidation agreement by which several constituent companies 
were united and merged together as a new corporation under the làws of 
the State of New York. That agreement, among other things, provided 
for the création by the new company of ârst and second mortgage bonds. 
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to be used proportionately and upon trusts enumerated, in part for rail- 
way construction and equipmeht and in part to extinguish existing obli- 
gations of the constituent companies, which bonds were to be delivered 
to and negotiated by "disbursement trustées" to be thereafter nominated 
by'the new corporation, and were to constitute a fund in their hands to 
be distributed and appUed pursuant tp the specified trusts. Before the 
disbursement trustées accepted the trusts, the provisions of the coiisolir 
dation agreement were modified by the concurrence of the immédiate 
parties to it, and a "disbursement trust agreement "wasexecuted, by the 
terms of which the disbursement trustées were relieved of the duty of ne- 
gotiating the bonds, the persons who were to act as such trustées were 
named, and the fund to ariçe from the negotiation of the bonds was to 
be appropriated and applied upon somewhat différent trusts from those 
originally enumerated. The persons named in,thi3 agreement as dis- 
bursetifient trustées formally accepted the trusts created by it. Shortly 
afterwards the bonds purchased by the complainants were offered to the 
public in London by Messrs. Bischoffsheim & Goldschmidt, who had un- 
dertaken with the Consolidated company to market the bonds. The prin- 
cipal défendants in the suit are the trustées named in the disbursement 
trust agreement, to-wit., John Crosby Brown, Jesse Seligman, William 
Watts Sherman, to whose hands came thegreater part of the proceeds of 
the bonds, together with William B. Duncan and the executors of James 
Browri, deceased, and of Treanor W. Pàrk, deceased. The trustées as- 
sumed to distribute the proceeds of the bonds according to the terms of 
the disbursement trust agreement, and Duncan, Brown, and Park were 
beneficiaries under the terms of that agreement, and respectively received 
part of the proceeds. 

The argument has taken a wide range, and it bas been contended for 
the complainants — (1) That the trustées and the other original défend- 
ants were parties to a scheme of deceit and fraud by which unprofitable 
railroad properties were to be merged together and mortgaged, the mort- 
gage securities marketed, and the proceeds captured by the promoters; 
that the complainants were induced by deceit and fraud to purchase the 
bonds, and thus to supply the proceeds which were to be appropriated, 
and were kept, as plunder by the promoters; and that they are entitled 
to resort to a court of equity, charge the défendants as trustées ex makficio', 
and follow the proceeds. (2) That the complainants were induced to 
purchase the bonds, relying upon the truth of certain false and fraudu- 
lent représentations contained in the prospectus issued in behalf of the 
Consolidated corporation when the bonds were offered for sale upon the 
London market; that the défendants knew this M'hen the proceeds came 
to their hands respectively; and, that, having received the proceeds un- 
der such circumstances, the défendants are trustées ex malefido even though 
they were innocent and honest otherwise in their participation in the 
transactions complained of. And (3)- that the proceeds of the bonds were 
a trust fund in the hands of the trustées, impressed, both by express con- 
tract and constructively, with the équitable rights of the complainants to 
hâve them applied for specified purposes; that the trustées hâve disre- 
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garded and subverted thèse equities by applying the proceeds to foreign 
objects; and consequently that they and the récipients from them with 
notice must account. 

The theory of a contract trust rests on the propositions — (1) That the 
complainants were entitled to avail themselves of the trusts created by the 
consolidation agreement; that this agreement was the charter of the Com- 
pany, and could not be materially changed without législative sanction; 
that the trustées and the récipients of the fund arising from the proceeds 
of the bonds were bound to know that any disposition of the fund con- 
trary to the provisions of that agreement was unauthorized; that the dis- 
bursement trust agreement, so far as it permitted a différent disposition, 
was consequently invalid; and that it was the duty of the trustées to re- 
turn the proceeds to the complainants unless they were willing and able 
to conform to the directions of the Consolidated agreement. (2) Thàt 
the prospectus, upon the faith of which the complainants bought the 
bonds, contained an express promise that the proceeds should be applied 
by the trustées in a specified manner, to-wit, should be held and ap- 
plied by them for completing the construction of railroad property, while 
the remaining first and second mortgage bonds should not in the mean 
time be offered for sale, but should be held by them for the extinction 
of aU outstanding bonds and stock of the constituent companies; and 
that, if the trustées were not parties to this promise, so that it is not to 
betreated as a promise by them, nevertheless they knew of it when they 
received the proceeds, — knew that the railroad company had pledged 
itself accordingly, and were bound either to repudiate it and return the 
moneys or apply them conformably to the promise. 

It wiU be found that if the bill of complaint asserts more than two dis- 
tinct causes of action or grounds of recovery against the défendants, there 
are but two which the évidence justifies in any view that can reasona- 
bly be taken of it. The complainants allège in substance in their bill 
that they loaned to the railway company the amount of money advanced 
upon their subscription for the company's bonds; that they subscribed 
for the bonds upon the faith of a prospectus issued to induce the sub- 
scription; that the prospectus contained various représentations concern- 
ing the character and value of the mortgaged property, and the condition 
and circumstances of the enterprise in which their money was to be used; 
that they knew nothing in respect to thèse matters but what they learned 
from the prospectus, except that various of the persons who were named 
in it as connected with the enterprise were regarded as men of wealth 
and high standing; that many of the material représentations contained 
in the prospectus were false and fraudulent, put forth to stimulate a sub- 
scription on the part of persons like the complainants, ignorant of the 
natural features and surroundings of the said railway enterprise; that 
in conséquence they were deluded and beguiled into subscribing for the 
bonds, and the disposai of the bonds to them under the circumstanct^s 
involved a gross fraud and imposition upon them on the part of the rail- 
way company, its officers and agents, and on the part of the said trustées; 
^d that the complainants and other takers of the bonds similarly situ- 
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ated are enlitled to reclaîm the amoûnt which they paid for the same, 
with interest. The bill. also sets forth facts constituting another cause 
of action, which in substance is that the moneysof the complainants, 
- receivéd by the trustées on account of the bonds, were received by them 
to bô disbursed according to the ternis of a promise in the nature of a 
trust contained in the prospectus; that this promise was to the effect that 
$6,OOfO,000 of the first mortgage bonds not then offered for subscription 
would be Beserved by the trustées for the extinction of the liabilities of 
the constituent companies forming the consolidated company, and the 
proceedsof the $6,250,000 then offered would be used and applied by 
thé trustées solely for completing the construction and equipping the 
railways of the company; that the raoneyls were used and applied by the 
trustées in violation of tliis promise; that the trustées attempt to excuse 
themselvea for such misuse aiid misapplication by a claim that they acted 
under the provisions of an instrument called the "disbursement trust 
agreement;" that the complainants did not know anything of that agree- 
ment, or of any of the documents relating to the organization or condition 
of the railway company, when they subscribed for the bonds, but relied 
solely upon the prospectus and the représentations and assurances therein 
contained; that the issuing of the prospectus was in law the act of the 
trustées, and when they received the complainants' money the trustées 
knew its terras and conditions; that the pretended excuse of the trustées 
is untenablè, because, if the said disbursement trust agreement contained 
provisions inconsistent with the terras of the prospectus, it was altérable, 
and was altered by the prospectus, and moreover did not conform to the 
consolidation agreement under which the railway company was forraed; 
that however much the terras of the prospectus may hâve differed from 
those of the consolidation agreement or the disbursement trust agreement, 
yet the trustées had no right to apply the complainants' moneys other- 
wise than conformably to the promise of the prospectus. In order to 
charge the défendants other than the trustées, the bill avers that the trus- 
tées disposed of part of the complainants' moneys to Duncan, Park, and 
Brown; that thèse persons, together with the firm of Seligman & Co., 
were among the promoters of the scheme for organizing the consolidated 
company, and mortgaging its property, and selected the trustées in their 
interest; that they received the moneys pursuant to their original plan 
of gettlng rid of their worthless interêsts in the pre-existing railway com- 
panies, and with full knowledge of ail the facts and circumstances con- 
nected with the negotiatiou of the bonds. The prayer for relief (after an 
offer in the prayer by the complainants to surrender the bonds held by 
them) is that it may be adjudged that the disposai of the bonds to the 
complainants was fraudulent on the part of the company, its officers and 
agents, and of the trustées; that the complainants be repaid the money 
paid for the bonds, with interest, less interest received upon the bonds; 
that the trustées account and pay the same to the complainants, less such 
sums as may bé refunded by the other défendants; and that the other 
défendants, who hâve received portions of the proceeds of the bonds from 
the trustées, account and repay the same to the complainants. The bill 
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prays for discovery, and for other relief to which spécial référence is un- 
necessary. 

Plainly, the àverments of the bill présent two principal grounds of 
complaint against the défendants as the basis of the relief sought: Mr^, 
that the money of the complainants was obtained by deceit, of which the 
prospectus was the vehicle, whereby complainants are entitled to rescind 
their subscriptions and reclaim the money of the défendants who received 
it and participated in the deceit, or were cognizant of the deceit when the 
money came to their hands; second, that the prospectus contained a prom- 
ise, in the nature of a trust to the effect stated, whereby the complainants 
are entitled to reclaim their money of the trustées who received it and 
applied it, disregarding the promise, and of the other défendants who 
received it with knowledge of the facts. There are allégations in the bill 
which may hâve been designed to charge that the trustées, as well as 
Duncan, Park, and Brown, were parties to a scheme of deceit and fraud, 
by which unprôfitable railroad properties were to be merged together and 
mortgaged, the mortgage bonds marketed, and the proceeds captured by 
the promoters; and that the complainants were drawn into this scheme 
and induced to purchase the bonds, and thus supply the plunder which 
was to be and was appropriated by the promoters. Certainly, a consid- 
érable part of the argument for the complainants at the bar bas pro- 
ceeded upon thô theory of such a cause of action, and that the complain- 
ants are entitled upon that theory to reclaim their money in a court of 
equity. But if aay such charge was originally contempla ted by the bill, 
the évidence to support it is not found in the record. Nothing in this 
controversy is better established by the proofs than that ail the défend- 
ants, who were among the promoters of the consolidation scheme, were 
convinced that their enterpriSe offered excellent prospects of success as a 
practical and legitimate undertaking, and believed when the mortgage 
was created that the bonds subsequently bought by the complainants 
were a good spéculative investment, and would ultimately prove a safc 
and profitable orle for the purchasers. 

A narrative of the transactions preoeding the issuing of the prospectus 
and the sale of thé bonds is necessary. 

The consolidation scheme originated in 1871; and negotiations ensued 
in which Messrs. Park, Duncan, and others, represented the Harlem Ex- 
tension Railroad Company, Gen. Schultz (as agent for James Brown) and 
George H. Brown represented the Dutchess & Columbia Railroad Com- 
pany, and Messrs. McKinney and Hoyt represented the New York & 
Boston Railroad Company; and a provisional agreement for a consolida- 
tion was reached in the spring of 1872. The scheme contemplated the 
merger of theâe three railway companies with two other railway compa- 
nies, viz., the Putnam & Dutchess Railroad Company and the Pine Plains 
& Albany Railroad Company, which lattèr companies were to be organ- 
ized to construct and bring into the proposed consolidated line interven- 
ing Unes of railway. The Harlem Extension Railroad Company had been 
created in 1870 by the consolidation of the Beunington & Rutland Rail- 
toad Company Mth the Lebanon Sprîngs Railroad 'Company, and upon 
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the merger of those two companies assumed a mortgage debt of the con- 
stituent companies of $2,500,000. In April, 1870, the Harlem Exten- 
sion Railroad Company had created a mortgage to secure its bonds to the 
amount of $4,000,000, $2,500,000 of whiqh were set apart to retire by 
exchange the mortgage bonds of the two constituent companies. The 
défendants Park and Duncan were large creditors of this company. Ac- 
cording to the answers of thèse défendants, Park was a holder of $900,- 
000 of the bonds of the Harlem Extension Railroad Company, and $300,- 
000 of the bonds of the Lebanon Springs Railroad Company, and Dun- 
can held $75,000 of the bonds of the Harlem Extension Railroad Com- 
pany, and $24,000 of the bonds of the Lebanon Springs Railroad Com- 
pany; and they were the owners of certain rolling stock in use by this 
company. The railway property of the Harlem Extension Railroad Com- 
pany had cost about $4,000,000. Its railroad was about 117 miles in 
length, and was in opération from Rutland, Vt., to Chatham Four Cor- 
ners, and it was the lessee in perpetuity of the Bennington & Glaston- 
berry Railway. Prior to the merger, as is alleged by the answers, the 
two constituent companies had regularly met their obligations, but after 
the merger the Harlem Extension Railroad Company lost business con- 
nections theretofore existing, and had not earned operating expenses 
during the year 1871. 

The Dutchess & Columbia Railroad Company was organized in 1866, 
and at the time of the negotiations had cost, with its equipments, about 
$2,600,000. Its road extended from Fishkill Landing, on the Hudson 
river, to Millerton Station, on the Harlem Railway, near the Connecticut 
line, a distance of about 59 miles. Nearly $1,500,000 had been paid 
in on its capital stock. Its first mortgage bonds ($1,500,000) had been 
sold at from 80 to 85 per cent, of par. It had a second mortgage for 
$600,000, a third for $125,000, and. a fourth for $275,000. At one 
time it had been leased by the Boston, Hartford & Erie Railroad Com- 
pany for an annual rental of $200,000, but this company had defaulted 
in payment of rent, and, upon the termination of the lease, in March, 
1870, the railroad was without equipraeut, and without means. James 
Brown was a large stockholder and créditer of this company, his interest 
àpproximating the sum of $1,000,000. The président of this company 
was his son, the défendant George H. Brown, and the défendant John 
Crosby Brown was the trustée of the several issues of mortgage bonds. 
George H. Brown held $52,000 of its stock, and $6,000 of its first mort- 
gage bonds, and John Crosby Brown held $5,000 of the stock and $74,- 
000 of its first mortgage bonds. After the termination of the lease to 
the Boston, Hartford & Erie Railroad Company, the railroad was with- 
out equipment, and without means to meet the interest on its mortgage 
debt; and thereupon James Brown purchased rolling stock and leased it 
to the company, and made advances to assist the company in carrying 
on its opérations. At the time of the negotiation it was not eaming op- 
erating expenses. 

The New York & Boston Railroad Company was organized in 1869 to 
build a line of railroad from the Harlem river, near New York city, to 
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Brewsters, in the county of Putnam, a distance of about 58 miles, and 
was in progress of construction at the time of the negotiationp. Messrs. 
Hoyt & McKinney had been the principal promoters of this company. 
About $2,000,000 had been expended in construction. It had created 
first mor^age bonds for $2,000,000. Among those who had assisted 
the enterprise financially were the banking firm of Seligman & Co. , of 
which the défendant Jesse Seligman was a member. Prior to 1871 this 
firm had advanced the company over $160,000, and they had continued 
to make advances subsequently. While the consolidation scheme was 
pending they advanced $200,000 on $400,000 of its mortgage bonds, 
and $100,000 on $150,000 of the bonds. 

The two completed railways had experienced the usual vicissitudes of 
young enterprises, and at the time were unprofitable, but there is lio 
reason to suppose that their owners regarded them as likely to be per- 
manently so; the uncompleted one, the New York & Boston Raiiway, 
had been projected by intelligent and enterprising men, who believed 
in its ability to maintain itself when completed. It occurred to those 
interested in the three disconnected railways that by building the nec- 
essary link lines to unité them together, and merging ail under on© 
management, the three concems could be utilized as members of an ex- 
tensive System, and a trunk raiiway line be formed extending from Rùt- 
land, in the state of Vermont, to New York city, having connections âl 
the temiini and at intervening points upon the line with other raiiroads, 
then built and in opération, or projected; and that the new company 
would be able to command a much larger trafEc locally than had inured 
to the disconnected roads, a trafBc that would develop and increasé 
with the increasé of facilities and the growth of Ihe communities along 
the route, and would also command a vaiuable independent trafBc from 
its connections with other raiiroads. This was certainly not an unrea- 
Bonable expectation in view of the results of many previous instances of 
raiiway consolidations, and in view of the ph)'^aical and geographicàl con- 
ditions of the particular enterprise. They proposed to construct a raii- 
way which should be not only a north and south line, terminating at 
Rutland in the north, and on tide water at the Harlem river iiear New 
York city on the south, and be an avenue of traffic reaching into North- 
ern Vermont and Lower Canada, but one which by its connections with 
railways running east and west would dérive a considérable business 
from the commerce between the eastern and western states. As the 
scheme took life and form it grew in dimensions, and the horizon of the 
promoters becanie enlarged, so as to include alliances and combinatiôns 
with other important raiiway corporations to strengthen and fructify the 
new raiiway. Negotiations were commenced with the Erie Raiiway Com- 
pany and with the Central Vermont Raiiway Company looking to such 
an alliance. A charter for an underground raiiway company in New 
York city was secured; and the construction of various branch roads 1o 
serve as tributaries to the main line was included in the program of the 
projectors. Durîng the latter part of 1871 and the early part of 187â 
the scheme gradually assuraed a practical and defined form, and a batià 
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of conspljdatîon was reached satisfactory to the parties haviilg a controî- 
ling interest in tlie three principal raihvay.companies. In the spring of 
1872 the preliminary stçpa for carrying oiat the soheme of consolidation 
were sofar matured tliatthe;two corporations for building the link lines 
were organized, and the provisional agreement of consolidation referred 
tp was formally prepared and approved by the board of directors, re- 
spectiyely, of the five constituent conipanies which were to consolidate, 
viz,. the New York & Boston Kailroad Company, the Putnam & Dutch- 
ess Railroad Company, the Dutehesa &,GolumbiaRailroad Company, the 
Pine P^ins & Albany Railroad Company, and the Harlem Extension 
Railroad Company. This agreement proyided for the exchange of the 
capital stock of the constituent companies for the capital stock of the 
new conipany,, the payment of the mortgage indebtedness of the constit- 
uent companies by the çxcbange or proceeds of mortgage bonds to be 
creàtedby the new,company; .the payment and discharge by the constit- 
uent companies of alltheir outatanding liabilities; and the delivery of 
their respective railways to the new companyj — those of the Harlem 
Exteijision Company apd th© Dutcbess & Columbia Company to be deliv- 
ered in cgmplete condition and good order, and: those of the Pihe Plains 
& Albany Company, the Putnam & Dutchess Company, and the New 
York & Boston Company to be delivered with their tracks fuily laid, 
graded, and bridged, and fenced aecording to law- The agreement fur- 
ther provided for the érection by the new oompany^pf first mortgage 
bonds to the amount of $15,750,000, aod second mortgage bonds to the 
amount pf $5,000,000, which were tO be appropriated to retire by pur- 
chase or e?:change the bonded indebtedness of the divisional companies, 
and payfprthe roEing stock and equipment of the new company, and 
for the appU.cation of the capital stock not exchanged, and of mortgage 
bonds ^ot thus appropriated to the gênerai uses of the company, The 
proofs do not show, satisfactorilywhat was the basis of adjustment be- 
tweeii the several constituent interests, but the provisional agreement 
provid«d tbat the mortgage /trustée^ should set; apart $4,000,000 first 
mortgage -bonds, and $1,000,000 second mortgage bûnds to be Used for 
the expliange or purchase oî the bonded and other indebtedness of the 
Harlem Ejctension Railroad Company apd its constituent companies, the 
Lebanon; Springs Railroad Company and the Bennington & Rutland 
Railroad Company; $1 ,030,000 flrst mortgage bonds for the purchase or 
exchange of the bonded indebtedness of the Pine Plains & Albany Rail- 
road Compajjy; $2,500,000 first mortgage bonds for the exchange or 
purchasp o,f the bonded indebtedness of the Dutchess & Columbia Rail- 
road Company; $1,720,000 first mortgage bonds for the exchange or 
purchase of the Putnam & Dutchess Railroad Company; and $3,000,000 
first mortgage, bonds for, the exchange or purchase of the bonded indebt- 
edness of the New York & Boston Railroad Company. It would seem 
from the évidence that the understanding between the promoters and the 
holders pfthe, underlying indebtedness of the constituent companies was 
that the latterwere to be paid 55 cents in cash and 45 cents in the stock 
of the new company per dollar for their; securities, ând it was doubtless 
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expected by theiprojéctors thata sufficient surplus arising from the sale 
of the first and Second naortgage bonds would remain to construct the 
several branch roads which were intended to be built. Shortlyafter the 
provisionar agreement was thus approved, Messrs. Lowrey and George 
H. Brownwere sentabroad as the agents of the several companies, to en- 
list fi nancial assistance for the enterprise. At that time James McHenry , 
of London, was potent in the aifairs of the Erie Railway Company, 
and Messrs. BischofFsheim & Goldschmidt, of London, were its recog- 
nized financiers; and overtures had been made by the promoters to Mo- 
Henry, who was then in this country, to assist them to obtain a loan. 
When Messrs. Lowrey and Brown arrived in London, BischofFsheim & 
Goldschmidt had already been advised of their mission by McHenry. 
Whilethere, Messrs. Lowrey and Brown prepared a printed report, which 
exhibited in détail ail the physical features and conditions of the pro- 
posed railway, and statislics and estimâtes of the expected sources of 
revenue. They circulated this report extensively among leading bank- 
ers and capitalists. They took this report, together with ail the docu- 
ments necessary to show the previous and présent status of the constit- 
uent companies, and the provisions of the scheme of consolidation, to 
and left them with Mr. Sharp, the solicitor of Bischoffsheim & Gold- 
schmidt, to whom they had been referred by Bischoffsheim & Gold- 
schmidt. Before they fulfilled their errand, McHenry came to London 
and took part in placing the enterprise before Messrs. Bischoffsheim & 
Goldschmidt. It commended itself to the favor of both McHenry and 
Bischoflfsheim & Goldschmidt as one likely to be advantageous to the 
Erie Railway Company. As a resuit of the negotiations thus instituted, 
a tentative arrangement was made between the promoters and Bischoff- 
sheim & Goldschmidt to the efïect that, alter the latter should bring ont 
a new loan for the Erie Railway Company, which they were then about 
to ofTer, they would undertake the financiering of the new company; but 
that the consolidation scheme, which, as then devised, contemplated a 
mortgage of about $45,000 per mile of railway, should be so modified 
that the first mortgage should represent $36,000 per mile, and also that 
a definite arrangement should be made between the promoters and the 
Erie Railway Company for an alliance of interests. Ail the documents, 
statistical and légal, bearing upon the character and merit of the enter- 
prise, were left by the agents of the constituent companies in the cus- 
tody of Bischoffsheim & Goldschmidt, or their solicitor, Mr. Sharp, 
during the pendency of the negotiations, and remained there until the 
présent controversy first arose. 

The réduction of the amount per mile of the proposed first mortgage 
necessitated a readjustment between the promoters of the basis upon 
whi<!h the constituent properties should be provided for, the indebted- 
ness of the company be satisfied, and the proposed enterprise be carried 
through. While negotiations to this end were going on between the pro- 
moters and thevarious parties in interest, negotiations were also com- 
menced with the officers of the Erie Railway Company touching an alli- 
ance and the co^operation of that company in obtaining the necessary fi- 
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nances for thé scheme. About the Ist of September, 1872, a contract 
was executed between the Erie Railroad Company and the five constitu- 
ent companies, which, after reciting the proposed consolidation, a con- 
nection contemplated between the Consolidated road and the Erie Railway 
by an underground railway to be built in the city of New York, and the 
ability of the Erie company, "through its friends and agents, and through 
the money and influence of those interested in its secUrities," to assist in 
the negotiation of the first mortgage bonds proposed to be made by the 
Consolidated corporation, contained the following covenant: 

" That the said party of the first part [the Erie Company] agrées that it will 
aid and assiat the said parties of the second part [the flve companies] to uego- 
tlate the said first mortgage bonds to be issued by such proposed Consolidated 
company to the extent above recited, upon condition that the proceeds of subh 
bonds shall in the first place be used only for the purpose of completing said 
main line from High Bridge to Eutland, and to put the said line in complète 
working order, and for paying such claima as may now exist, and which it is 
necessary should be paid, in aecordance with the terms of such proposed con- 
solidation,' as the same are expressed in the agreement already made relating 
thereto; and said parties of the second part agrée that ail proceeds of such Con- 
solidated bonds, when the same are realized, shall be so used and dispQsed of 
tb the extent aforesaid." 

The contract then defined the terms of the traffic arrangements which 
were thereafter to exist between the Erie Railway Company and the Con- 
solidated company, and closed with a covenant by the parties of the sec- 
ond part that the contract should be fully confirmed and duly executed 
by the Consolidated company as soon as organized, and a covenant by 
both parties that the duration of the contract should be for the term of 
50 years. 

About this time it became necessary for the promoters to assist the 
New York & Boston Railroad Company to raise money so that it might 
consummate on its part the proposed scheme of consolidation. Appli- 
cation was made to Bischoffsheim & Goldschmidt in this behalf, and 
they consented to advance about $400,000 for that purpose. As a con- 
dition of that advance an agreement was entered into between the five 
constituent companies and Bischoffsheim & Goldschmidt, bearing date 
October 31, 1872, reciting the proposed consolidation of the five con- 
stituent companies, and their purpose to create and issue mortgage bonds 
■at the rate of $35,000 par mile upon the Consolidated main line, to be 
negotiated bj"^ Bischoffsheim & Goldschmidt, and providing that the com- 
panies should proceed withodt delay to complète the proposed consoli- 
dation, and create and issue the proposed bonds, and place the same in 
the hands of Bischoffsheim & Goldschmidt for sale upon commission, 
apd that Bischoffsheim & Goldschmidt should bring out, introduce, and 
undertake the sale of the Consolidated bonds, on terms therein specified 
as to commission and brokerage, and should hâve an option to purchase 
the bonds at 90 per cent. , less commission and brokerage. Concurrently 
with the exécution of this contract, a written agreement in the form of a 
letter to Bischoffsheim & Goldschmidt was signed by five of the promot- 
ers personally, which, among other things, contained a promise that 
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the proposed first mortgage should be at the rate of $35,000 per mile, 
instead of $45,000, as originally œntemplated. 

The promoters being now ready to proceed in perfecting the modified 
Bcheme of consolidation, sueh proceedings were taken that the Dutchess 
& Columbia Railroad Company, the Putnam & Dutchess Railroad Com- 
pany, and the New York & Boston Railroad Company Consolidated to- 
gether bj"^ the name of the New York Boston & Northern Railroad Com- 
pany; and the Harlem Extension Railroad Company and the Fine Plains 
& Albany Railroad Company Consolidated together under the name of 
the Harlem Extension Railroad Company; and shortly afterwards, and 
on or about December 19, 1872, the two corapanies Consolidated as the 
New York, Boston & Montréal Railway Company. The agreements for 
consolidation were ratified by the stockholders of the several constituent 
companies, as required by law. The consolidation agreement which 
thns Created the new corporation was executed under authorityderived 
from chapter 917 of the laws of New York of 1869. This statute allows 
directors of companies proposing to consolidate to enter into a joint 
agreement tinderthe corporate seal of each company, prescribing the terms 
and conditions of the consolidation and the mode of carrying the same 
into effect; and requires the agreement, after the same is ratified by the 
stockholders of the respective companies, to be filed in the office of the 
secretary of state. The statute does not impose any restriction upon the 
contracting corporations in respect to the terms of the agreement to con- 
solidate, except that the capital stock shall not exceed the sum of the 
capital stock of the constituent companies, and that no bonds or other 
évidences of debt shall be issued as a considération for consolidation. 
The statute also préserves unimpaired the rights and means of ail credit- 
ors of the constituent corporations, and pro vides that ail the debts and 
liabilities of those corporations, except mortgages, shall attach to the new 
corporation, and be enforced against it. The consolidation agreement 
provided, among other things, that the railway company should exécute 
and deliver to Jesse Seligman, William Watts Sherman, and John Crosby 
Brown, as trustées, a mortgage of ail its property then existing or 
thereafter to be acquired (except certain equipments) to secure its bonds 
to the amount of $12,250,000, to be known as its Consolidated first mort- 
gage, and a second mortgage to the trustées to secure additional bonds 
to the amount of $12,750,000, to be known as ils Consolidated second 
mortgage; and that the said first and second mortgage bonds, when is- 
sued, should be delivered to three persons as "disbursement trustées" to 
be nominated and chosen by the railway company upon specified trusts. 
Thèse trusts were contained in the seventh article of the agreement, and 
were (1) to arrange for the sale of the first mortgage bonds when issued, 
by negotiating in advance of the issue, and publishing a prospectus in 
respect to the proposed issue conformably to the rules of any stock ex- 
change, and to sign the same for the company; (2) to reçoive payments 
on account of the purchase money of the first morl^age bonds; (3) to in- 
vest the proceeds upon interest during such times as they should not be 
required for the purposes of the trust, and apply the interest to the gen- 
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çrâÎKJbjects ôf the tîoist; (4) "to' set fi,part the amounts of first and second 
mortgage bonds mentioned ija the oext three sections of the article for 
thé jjuiiposés, and disposei ôf thejsame in themanner, thereinafter specif- 
ically;d'irected;" and (5) to sell: ând^ dispose of designated amounts of 
first' nlortgage bonds, and apply liie proceeds respeetively to specified 
purpQses. il; -i : , 

, The provisions of the fourth: and fifth trust are more fully set forth as 
foUows:, The fourth trust protides for the extinction of the debts of the 
several companies forming directly or indirectiy the Consolidated Com- 
pany, and to that end déclares that the disbursement trustées shall set 
apart, hold, and dispose of specified amounts of first and second mort- 
gage bonds, and apply the prooeeds to purchase the foUowing debts of 
the original companies at notedcceeding 45 per Cent, in cash, and the 
balance of 55 per cent, in second mortgage bonds: (1) $1,729,000 first 
mortgage bonds and $1,838,000 second; mortgage bonds to the payment 
or discharge of the Dutchess & Cûjumbia mortgage debt, and the Dutch- 
esa & Columbia unsecured debt, and any surplus to the mortgage trus- 
tées; (2) $1^552,000 first mortgage bonds and $1,650,000 of second 
mortgage bonds to the payment or discharge of the New York & Boston 
mortgage debt^ and any surplusitpîthe treasurer of the Consolidated Com- 
pany; (3) $2,903,000 of first i^iortgage bonds and $3,087,000 of second 
mortgage bonds to the payment aud discharge of thè Harlem Extension 
mortgage debt, and the Harlem Extension unsecured debt, and the bal- 
ance to the vendors of the Lebanon Springs Railroad Company and the 
Harlem Extension Railroad Company. The fifth trust déclares that the 
trustées shall sell and dispose, of specified amounts of first mortgage 
bonds, and apply the proçeeda;;aS! follows, viz.: (1) $1,500,000 to the 
purchase of rolling stock and equipment; (2) $230,000 for a payment 
due under the Bennington & Glastonberry Railroad Company leasê; (3) 
$172,000 for à payment due under the Clove Branch Railroad Company 
lease; (4) $897,000 to complète the Putnara & Dutchess Railroad; (5) 
$1,287,000 to complète the Fine Plains & Albany Railroad; (6) $805,- 
000 to complété the New York: &. Boston Railroad ; (7) $1 ,000,000 to the 
payment of interest on the Consolidated first mortgage bond; and (8) the 
balance to the treasurer of the Consolidated Railway Company.; George 
H. Brown wâs seleeted as président of the company , and Park and Dun- 
can were selébted as two of its: directors. John Crosbj' Brown, Jesse 
Seligman, and W. Watts Sberman Wjere selected as trustées under the 
mortgage. ' Other directors were chosen who represented the sevrai cour 
stituent interests. It is to be noticed that by the agreement of consoli- 
dation disbursement trustées were to be selected by the Consolidated 
Company , and sa some time previous to the issuing^of its mortgage bonds 
.were to n^otiate and issue the bonds, and that in order that the bonds 
ehould be applied to the payment:of the outstanding indebtedness of the 
constituent companies, as well as to construction and equipment, thcicn- 
tire issue was to be divided itîto. spécifie amounts applicable to the sevr 
eral objects. -: Shortly after this agreenient was executed, the new com- 
pany found itself in need pffUnds,,and applied through its président to 
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Bischoffshéim & Goldschroidt for a loan. Pebruàry 6, 1873, Bischoff- 
sheim & Goldschmidt made an advance to the new company of $270,687 
upon its note with collatéral, and the président of the company made an 
agreement with Biachoflshéim & Goldschmidt in the form of a letter au- 
thorizing them in substance to exchange the collaterals for the first mort- 
gage bofids of the Consolidated company when placed in their hands for 
sale. Before the bonds were issued, and before the disbursement trus- 
tées nominated by the company agreed to serve as such, the instrument 
known as the "disbursement trust agreement," bearing date February 11, 
1873, was executed. The contracting parties to that agreement were the 
new corporation as party of the first part, and Seligman, Sherman, and 
John Crosby Brown, parties of the second part. ïhe latter, who were 
the mortgage trustées, had likewise in the mean time beeh nominated as 
the disbursement trustées by the rail way company. The instrument, 
after reciting the consolidation of the several railroad companies consti- 
tuting the new corporatiop, the existence of certain speeified indebted- 
ness ôf the several companies, the exécution by the Consolidated com- 
pany of its first and seooùd mortgage bonds, the purpose of that com- 
pany to hâve the proceeds and avails of thèse bonds applied to theex- 
tinguishment of the indebtednessof the several constituent companies, 
and the construction, completion, and equipment of the Unes of railway 
-of the Consolidated company, then recites that, sinoe the agreement of con- 
solidation was made,,negotiations for the sale of the first mortgage bonds 
"hâve resulted in an arrangement by whieh the same are to be sold, is- 
sued, and disposéd of in accordance with the terms and conditions of a 
plan or prospectus for the sale thereof that bas beenor shall be put forth 
in the name of the said company at London, or as the same may be 
modified or altered," and that the avails are to be placed in the hands 
of the disbursement trustées, to be by them appropriated and applied 
solely for the purposes and uses thereinafter partic'ularly designated. 
The agreement then provides that the company shall place in the hands 
of the disbursement trustées the proceeds of the entire issue of its first 
mortgage bonds, and 86,575,000 of its second mortgage bonds; directs 
the trustées to use the same in amounts and upon trusts specifically enu- 
merated, and requires the application of the proceeds to be made pro 
rata upon the différent trusts as avails of the bonds come to their hands. 
The agreement contained this clause: "Whatever proceeds and avails of 
said first mortgage bonds shall be reeeived by the said trustées, they shall 
appropriaite, distribute, and dividetoand among the several applications 
to be made thereof^ as hereinbefore provided, in the proportion that the 
bonds allottedthereto bearto .the whole issue of such bonds." 

The use directed constitutes the trusts of the agreement. The appli- 
cations directed were as follows: (1) $1,729,000 first mortgage bonds 
and $l,S38i000 second morfgage bonds to the payment of the mortgage 
and unsecured debt of the Dutchess & Golumbia Railroad Company, at 
rates nôt exoeeding 45 per cent, of the amount in cash, and the balance 
in second mortgage bonds at par; (2) $1,552,000 first mortgage bonds 
and $1,650,000 second mortgage bonds to the paymentof the New York 
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& Boston Railroad Company mortgage debt, at not exceeding 45 per 
cent, of the amount in cash, and the balance in second mortgage bonds; 
(3) $2,903,000 flrst mortgage bonds and $3,000,000 second mortgage 
bonds to thç payment of the Harlem Extension mortgage and unsecured 
debt, at 46 per cent, of the amount in cash, and the balance in second 
mortgage bonds; (4) $1,500,000 first mortgage bonds to the purchase 
of roïling stock and equipment for the Consolidated railway, including 
the purchase of roUing stock sold to the company by James Brown and 
William Butler Duncan, $200,000 to each, respectively; (5) $230,000 
first mortgage bonds for payment due the Bennington & Glastonberry 
Railroad Company upon a lease; (6) $172,000 first mortgage bonds for 
the payment due the Clove Branoh Railroad Company upon a lease; (7) 
$897,000 to the completion of construction of the Putnam & Dutchess 
Railroad; (8) $1,287,000 to the payment for the construction of the 
New York & Boston Railroad; (9) $805,000 to complète the New York 
& Boston Railroad; (10) $1,000,000 to the payment of interest on the 
Consolidated first mortgage bonds; and (11) the residue of the avails and 
proceeds of ail the bonds to the treâsurerof the Consolidated company. 
It will be seen that the disbursement trnst agreement was intended to 
relieve the disbursement trustées of the diity of issuing and negotiating 
the sale of the mortgage bonds. The récital that an arrangement for the 
negotiation of the bonds had been made by the company after the con- 
solidation agreement was executed was inaccurate, because the arrange- 
ment referred to was the agreement made between the five constituent 
companies and Bischoffsheim & Goldschmidt of the date of October 31, 
1872, already mentioned. There was no occasion for the provision which 
had been incorporated in the consolidation agreement imposing this duty 
upon thé disbursement trustées; and doubtless the insertion of a clause 
to that effect was an oversight, and resulted from copying the language 
of the provisional consolidation agreement in that respect, which had 
been prepared in the spring of 1872 for the approval of the constituent 
companies. The modification of the consolidation agreement introduced 
by the disbursement trust agreement had been considered and deter- 
mined apon some little time préviens to the exécution of the latter in- 
strument. In order to expedite the placing of the first mortgage bonds, 
the company, before the disbursement trust agreement was executed, and 
on February 6th, sent Mr. Sherman abroad with a power of attorney au- 
thorizing him to dispose of the bonds. This instrument gave him ple- 
nary discrétion, and authorized him to substitute agents with like powers; 
but it was undoubtedly intended to permit him to make the formai agree- 
ment with Bischoffsheim & Goldschmidt, in the name of the new com- 
pany, which had in effect been made in its behalf by the five constituent 
companies in October preV/iously. Mr^ Sherman carried with him duly 
authenticated copies of the agreement of consolidation of the first conr 
solidated mortgage of the disbursement trust agreement then unsigned, 
and of other documenta ;Whioh it is not necessary to mention. Pebruàry 
12ththesolicitor8 for the Consolidated company sentby mail toMcHenry 
in London duplicate copies of the same papers accompanied by the nec- 
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essary évidence of the éxecution of the disbursement trust agreement. 
Shortly after Mr. Sherman's arrivai in London, he executed a power of 
attorney to McHenry, substituting the latter as an agent with full au- 
thority to contract for the Consolidated company in the negotiation of the 
bonds. March 14th McHenry executed, on behalf of the company, 
an agreement with Bischoffsheim & Goldschmidt, by which the latter 
were empowered to negotiate the whole issue of fir^t mortgage bonds, — 
$6,250,000 thereof within 14 days, and the-remaining $6,000,000 "at 
such times and in such amounts as they should think fit, and whenever 
the main line of the company 's railway from New York city to Rutland 
should be open to public trafiic," — at a price to produce not less than90 
per cent, of the par value, less commissions and charges. By the con- 
tract, the proceeds were to be paid by Bischoffsheim & Goldschmidt to 
the company by installments as received by them conformably to the 
terms of the prospectus to be issued. A prospectus announcing that 
Bischofisheim & Goldschmidt were authorized to offer the bonds, and 
specifying the price and terms of payment, had been prepared, mainly 
by McHenry, in London», and had been circulated by Bischoffsheim & 
Goldschmidt among some of their friends, before the formai exécution 
of this contract. 

The facts thus summarized, with others of secondary importance, not 
adverted to, in the history of the consolidation scheme to the time the 
bonds were offered for sale, supply the dato for inferences which are quite 
inconsisteut with the existence of any such fraudulent conspiracy on the 
part of the promoters as bas been asserted. It appears that by theschemé, 
as matured, the owners of the Dutchess & Columbia Railroad were to get 
only about $865,000 cash for property upon which about $2,600,000 
had been actually expended for construction; the owners of the Harlem 
Extension RaUroad were tç get only about $1,106,000 for property upon 
which about $4,000,000 had been actually expended for construction; 
and the owners of the New, York & Boston Railroad were to get only 
about $700,000 for property upon which about $2,000,000 had actually 
been expended for construction. Thèse cash payments were very con- 
siderably less than the then value of the properties. Thèse properties 
represented a considérable investment beyond the actual cost of construc- 
tion by those who had contributed the means to the several companies 
to build and operate their roads. As an équivalent for thèse proper- 
ties, and for the moneys invested in them by stockholders, bondholders, 
and creditors, the parties in interest, — mainly the promoters of the con- 
solidation, — were to bave, besides the cash payments mentioned, 55 
per cent, of the outlay in second mortgage bonds; to which extent, of 
course, their reimbursement was contingent upon the ability of the com- 
pany to proyide for the interest and ultimately the principal of the first 
mortgage bonds. It is also manifest that the enterprise hadcomraended 
itself to men of expérience and prominence in railway undertakings, who 
were on the spot, and familiar, not only with the gênerai features, but 
largely with the détails of the scheme, and had no interest as promoters, 
but were consulting their own interests as the owners of adjacent rail- 
y.34F.no.3— 12 
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wàys; and thèse lûeïiiJâdpledgedthemfeelves' to assist in negotîating 
tîiè firati BCiortgage bonds among theit oWn friends and business coadju- 
tors. ' It fartber appears that the promotèrà had disseminated fullinfor- 
nâatibn'bf thë nature of tbeir enterprise among leading financiers and cap- 
italiste in Lôndon early in the summer of 1872, and had endeavored to 
enliâtthe co-operation of bankers, who, through their correspondents and 
branch liouses in New ^York city, had full facilities for discovering a 
fraudaient exploitation; that the promoters had at that time especially 
solicîted thè co-operatioJl' ôf Bischofisheim & Goldschmidt, whose inti- 
mate relations with McHeury and the Erie Railway Company gave them 
direct Sources of authentic and complète information; and that, after do- 
ing this, the promoters léft their enterprise, the subject of investigation 
ând criticisEtii to'sink or swim upon its merits; until the spring of 1873. 
It seemsUttërly improbable that Bischoffshéim & Goldschmidt, after hav- 
ing this long period in which to acquaint themselves, through their coun- 
sél and firiahoiar agents at'New York, and through McHenry and their 
associâtes in thé Erie Railway Company, with everything that was needed 
to be kiioWtiaboùt the merits of the enterprise^ would bave risked their 
finiinciûl rieptlMion, and Committed theriiselves to the responsibility of 
marketing the bonds at 90 per cent, of par without resorting to informa- 
tion whollyiihdepeiidën*tof that commUnicated by the promoters; and 
UnlësS thôywéré' parties *to thé' allèged conspiracyy it inust be' inferred 
that thëy wérfe convinced, after a sufficientinvestigation, that the enter- 
prise wa^'âhhoûest one,and oiiô to wMch thèy could reputably lend the 
sanction 6f their name. It is not claimed that they Were parties to the 
cûngpiraôyv'bUt, on the contrary, this' là dikclaimèd by the counëel for 
' the complàînants. ' ■■■''•■'■' ;'--'■: ■■■■•'.'■'■ „ a,:- 

Thesalî'erit fetete and considérations thus referred to are sufïicient to ré- 
fute the charge ofèuch a coûspiracy oh thepart of the défendants.' But 
it is propertb' tefer toother évidence in their exôhl^ation. The report 
of Mr; BàiriiteS,''an engiUeer, and' ah authority of undoubted qualifica- 
tions, ëxperlëdèé, and réputation uponi railway projects, made in thë 
spring ôf IST^, has bëen produced. This report wafe bot procttred toin- 
fluence the public, but was procured by John Crosby Brown forhis own 
informàti'ôri, ahd at bis own ^expense, in order to ëatisfy himself tha,t the 
enterpriéè #à5 one with which he could properly cônneet bis name; Mr. 
Barnes rtiaSe^careful Personal investigation of' the existing conditions 
ahd the prospective merits of the undertakingi - His report etabodies in 
détail' a full suhimary of thèm ; and his .Opinion wfts that the enterprise 
was a judiciOus one, and that the prôposed Consolidated railway wouW 
be adéquate' security for a larger mortgage than the first mortgagë, which 
T\^as subsequently created. ' The complaihants havè compelled the pro- 
duction by the défendants of the prîvate letters passing betweén variotis 
membèrs df the Brown fàOiily, and the privàte létfers paSsing between 
' the varions Èièmbers of thë Selignian family, dUring the period from the 
inceptîon'bf the scheme to thë timë the bonds were sold in London and 
sUbseqUèntly, and put them in évidence, to reVëalthe secret hîstory of 
thë transactions in suit. Thèse lettérâ demotistrate the confidence of John 
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Crosby Brown anji Jes^e Seligman tbat tbe first mortgage bonds were a 
goodspeculatiy'ftiiivestmejit, and that the consolidatqd property ought 
to earn more th^n eûougli to meet the interest upon them. The letters 
of George H. Brown indicate his conviction that the earnings of the prop- 
erty, in viewof allthe combinations tnade or to bemade, would besuch 
as to make thesecond mortgage bonds as good as the first. The opinion 
of Mr. Dun<;an is manifested by his letter to Mr. Bischoffsheim, written 
when be had no interest to pervert the truth. This frank, unpremedi- 
tated, confidential letter speaks trumpet-tongued in vindication of his 
good faith. No letters indicating the opinion of James Brown or of Mr. 
Park are in évidence. James Brown was a man of advaneed âge when 
the scheme originated, and his, interests were represented by Gen. Schultz, 
vho had no personal motive to engage in a fraud. Mr. Park died before 
his testimony was taken in the cause,. and his motives and views can 
only be cqnjectured. 

It bas seemed necessary to consider the charge of couspiracy made 
against the défendants, irrespective of the; question whether the bill of 
complaint contains any euch charge, because thousands of pages of the 
printed record are occupied by évidence of no pertineney to the contro- 
versy, except as bearingupon such acharge. If tbecharge is unfouuded, 
the défendants arei entitled tothe benefit of a vindicatjon. The conclu- 
sion reached.is ,not only that the charge is unfounded, but also that it 
is without a shadow.of justification. The promoters did not assume to 
be phiianthrOpists, but they were not tricksters,. They were well-known 
men of business, who concerted the consolidation scheme in order to 
make money for themselves. They were anxious to couvert their invest- 
ments in rai]>vfl.ys that were not productive at the time into investments 
that would be productive in the future; they convinced themselves that 
their enterprise had the éléments of legitimate success; they were willing 
to stake a;very considérable part of their investments upon the chances of 
its success; they expected to bave to treat with men of expérience, sagacity, 
and acuteness when they should apply for the necessary pecuniary means 
to float their enterprise and put it on its feet; and, finally, theysought 
for the means required of men who not only had as good an opportunity 
to judge of the merits as they; themselves, but whose judgment was prob- 
ably better, because more disinterested than their own. It would be 
strange if among the many actors in promoting the consolidation,* some 
of whom are not défendants in this suit, there were not those who were 
unscrupulouë, and cared litUe about the outcome so long as it was profit- 
able to themselves. It would be strange if among the concomitants and 
incidents of such a, scheme there were not things donc, and other things 
leftundone, which savor of recklessness, and bring reproach upon their 
authors, and measurably upon ail associated with them. Thèse things, 
however, fall far short of intentional fraud, and are common, if not in- 
évitable, in tbe history of large projects of a spéculative character like 
this one, in whicbi thé, dîversity of motives and interests is as vaxious as 
are the tempéraments land çharacters of those whoiparticipate. 
■ Before çonsidenng the. case with respect to the prospectus, and the 
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rights and liâbilities of the parties growing out of the publication of that 
document, it is désirable to eliminate matters which hâve been argued 
at much length afc the bar as authorizing a decree for the complainants, 
but which hâve no.legitimate place in the real controversy between the 
parties. The substantive averments of the bill, so far as it proceeds upon 
trust, are, in efifect, that the trustées are responsible to the complainants, 
because they undertook a trust relationship and responsibility to the com- 
plainants by the conditions of the prospectus, and cannot justify them- 
selves as against the complainants under any of the documents relating 
to the organization of the railway company, or under the disbursement 
trust agreement, because they were required to conform themselves to the 
trust of the prospectus or return the complainants their money. The 
biU does not attempt to place th e relief sought by the complainants upon 
their right to enforce the provisions of the consolidation agreement, or 
to assail the trusts of the disbursement trust agreement as contravening 
the provisions of the consolidation agreement. If such a case had been 
presented by the bill in conjunction with the causes of action founded 
upon the prospectus, the attempt to join a cause of action to enforce an 
express trust arising upon an instrument executed before the prospectus 
was publiëhed, and wholly inconsistent with the alleged trust contained 
in the prospectus, would hâve rendered the bill multifarious; and the 
joinder of such a controversy with one founded upon a fraud, or a séries 
of frauds, whereby the complainants became entitled to reclaim moneys 
which they were induced to loan the company, would render the bill so 
obnoxious to the recognized rules of pleading that a court of equity, sua 
spmite, would refuse to tolerate it. A suit to enforce the provisions of 
the consolidation agreement upon the theory that trusts, were created by 
that instrument in which the mortgage creditors of the company are bene- 
ficiaries would require the présence of ail the persons and corporations 
to whom distribution of the proceeds of the bonds was to be made, and 
they are not défendants in the présent bill; and would require différent 
évidence, and the decree would proceed on widely différent principles 
from one for the recovery of the money of the complainants that came 
to the hands of the trustées impressed with a différent trust, or which 
they acquired ex delido. In such a suit, the vast mass of évidence which 
appears in this record, and which was introduced to establish fraud, 
would hâve been utterly irrelevant; and the introduction of such an un- 
necessary and foreign issue into the bill would hâve been so inconvénient, 
oppressive, and vexations as to impede and pervert the orderly adminis- 
tration of justice. Irrespective of any question of pleading, there is noth- 
ing in the provisions of the consolidation agreement upon which the com- 
plainants can found any right. That instrument did not create any 
trusts, but was an agreement between the parties who signed it for the 
fttture création of trusts for their own benefit. The trustées never be- 
came parties to it, there never was any perfect institution of the trust 
contemplated by it, and before the trust fund which' the parties to it pro- 
posed to create and distribute was created the contracting parties abro- 
gated the agreement by substituting a new one. Until the persons se- 
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lected to carry oùt the trusts declared in the new agreement became par- 
ties to that agreement and accepted the trusta, the trustées had no offi- 
ciai existence, and assumed no personal responsibility. The only ex- 
press trusts which they hâve ever assumed are those which they accepted 
when they became parties to the disbursement trust agreement. 

It remains to consider the case so far as it proceeds upon the theory 
that the défendants are responsible for the moneys claimed because they 
were obtained by the inducemeut of a prospectus which contained fraud- 
ulent misrepresentations of material facts, and also a promise amounting 
to an équitable obligation to apply the complainant's moneys in a way 
différent from that observed. The officers of the rail way company took 
a very subordinate part in formulating or issuing the prospectus. It 
was their understanding, and also that of ail the promoters, that a pros- 
pectus was-to be issued and published incident to the sale of the bonds. 
Such a document was necessary if the bonds were to be listed with the 
stock exchange. The consolidation agreement contemplated that the trus- 
tées would undertake the office of negotiating the bonds and issuing of 
the prospectus upon which the bonds were to be offered to the public, 
but before they consented to act as trustées the negotiation of the bonds 
had been committed to Bischoffsheim & Goldschmidt by those who con- 
trolled the affairs of the company; and by the terms of the disburse- 
ment trust agreement the trustées were to receive the proceeds for distri- 
bution among the objects and to the beneficiaries of the trust, and were 
relieved of the duty of negotiating the bonds. As bas been stated, the 
agreement between Bischoffsheim & Goldschmidt ofOctober 31, 1872, 
by which they became contraetors for negotiating the bonds of the com- 
pany, was an agreement between them and the constituent companies 
afterwards composing the Consolidated company; and, by force of the 
Btatute authorizing the consolidation, this agreement became obligatory 
upon the Consolidated company as soon as it came into being. This 
agreement was supplemented by the authority given to Bischoffsheim & 
Goldschmidt by the Consolidated company upon the advance made by 
them February 6, 1873; and when Sherman went to London with the 
power of attorney, his mission, so far as it related to the negotiation of 
the bonds, was merely to conclude formally with Bischoffsheim & Gold- 
schmidt a contract in behalf of theconsolidated company embodyingthe 
terms of the previous agreement. Mr. McHenry was the mediary se- 
lected by the officers of the company to conclude the formai contract 
with Bischoffsheim & Goldschmidt; and pursuant to the previous un- 
derstanding between the officers of the company and McHenry, Sher- 
man substituted McHenry as agent for the company, with full powers 
to contract for the negotiation of the bonds, and thereupon McHenry ex- 
■ecuted the contract with Bischoffsheim & Goldschmidt of the date of 
March 14, 1873. Prior to the exécution of this contract, McHenry and 
Bischoffsheim & Goldschmidt had been engaged in the préparation of the 
prospectus, and Bischoffsheim & Goldschmidt had applied to the cpm- 
jjlainants înviting them to assist ip marketing the bonds. So far as ap- 
pears, Sherman took no part in any of the acts of the promoters. He 
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had no inteïest în Ihe enterprise, and knéw nothing about its détails. 
Hé went abroad upon a î)leasure trip, and as soon as he returned home: 
resigned as a- trustée. The prospectus was issued and feears date as of . 
the date of the contract. 

It -was supposed at this tirne by thé offiCefs of the railway company 
that MtoHènry had interested himself for the company because of the al- 
iianbe which existed between it and the Erie Railroad Company, and be- 
cause the Erie Railroad Company was anxious to promote the new enter- 
prise and bring it to a completion; but in fact McHenry was actiug with. 
Bischofifsheini & Goldschmidt, and was a partner with them in the prof- 
its which they were to dérive by commissions and otherwise by negotiat- 
irig the bonds. When the agents for the promoters, whovisited London 
in the^ summer of 1872 to solicit fînancial assistance, returned to this 
country, they left with Mr. Sharp, the solicitor of Bischoffsheim & Gold- 
schmidt, who was also the solicitor of the Erie Railway Company in 
London, the printed report which they had prepared, as well as ail the 
other instruments and papers relating to the several companies and the 
proposed sch^me of the consolidation; and they also left with Bischoff- 
sheim & Goldschmidt a statement embodying ail the conditions and dé- 
tails of the enterprise, which statement had been delivéred by them to 
Bischoffsheim & Goldschmidt as the basis for negotiations. McHenry. 
resortèd to thèse materials for the préparation of the prospectus, and on 
Pebruary 1, 1873, had prepared one, a proof copy of which was on that 
day oiailed by him to the président of the Consolidated company. This 
was received by Brown, the président, February 14th. With a view to 
its prepai-ation, McHenry had cabled Brown, on Jauuary 27th, to send 
a statement of the intended appropriation of the first mortgage bonds 
"that we may state authoritatively that proceeds of said issue will com- 
plété works." Brown cabled him in reply, stating that $6,000,000 first 
mortgage bonds and $6,500,000 second mortgage wereto be appropriated 
to redeém old mortgage indebtedness, $3,400,000 (first mortgage bonds) 
to complète new works, $1,500,000 for equipmônt, and $1,000,000 to 
meet luture interest, "ail in trust for thege spécifie purposes," and also 
that with the $3,000,000 second mortgage bonds and $3,000,000 of un- 
issued stock the company would hâve ample meansto complète the whole 
line according to their programme; that 200 miles of Unes were then in 
opération; that 66 more wére ready for iron, and Would be in opéra- 
tion by June; and that 50 more Would be during the year. The proof 
prospectus forwàrded by McHenry to Brown, February Ist, was pre- 
pared by McHenry in partfrom the information derived from this cable; 
It purpofted to offer for public subscription "$4,90O,OOO, part of $12,- 
250,000 first mortgage bonds." It recited the formation of the railway 
company by thé consolidation of the several constituent companies, and 
gave the riantes, bf the officefs, directors, and mortgage trustées. ' It also 
eontained the following statements: '' ■■ i ' . 

"By the purchase and cbnsolidatioii of the several lines mentioned, and by 
Works in progress, thèse railways wlli fi^rm one main itiié Connecting New 
Yi>ik with Boston and Moritreah The ëntiiè line, including branches, wilJ 
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txj 350 miles in letigth.of wjhich 200 miles are nowifi oijeration, 50 more will 
be completed and in working order by June next, and the whole will be com- 
pleted duri ng the présent year. The route extends f rom the city of New York 
through the populous *nd fertile counties of Westchester, Putnam, Dutchess, 
Ciolumbia, and Rensselaer, in the state of New York, the counties of Rutland, 
Anderson, Prànkîiri, and Chittenden, in the state of Vermont, ànd the manu- 
facturing county of Berkshire, in Massachusetts. Throughout the length of 
the Une the local passenger and freight business promises to be very large, 
■while in the vicinity of Ne\v York city it will only be limited to the capacity 
of the railway. The Erie Railway Company, considering that the control of 
this railway and its connections is of the flrst importance towards securing a 
direct entrance into the city of New York, with açcess to Boston, and the 
chief manufacturing towns of the New England states and to the îJritish 
Provinces, havé entered into working arrangements with the New York, 
Boston & Montréal Kailway Company for a term of flfty years, and, without 
any doser connection at présent, the Unes will practically be worked as pne 
administration. * * * The holders of the flrst mortgage bonds of thé lèv- 
erai Unes included in the consolidation haveagreed toaccept 45 percent, first 
mortgage bonds of the présent issue, and 55 per cent, of the second mprtgage 
bonds . Messrs. Bischoffsheim & Goldsclim idt are authorized to ofEer for public 
Subscriptioh $4,900,000 of the above bonds of the New York, Boston & Mon- 
tréal Railway Company to complète the cohstruction ahd equit)meht of the 
railways of the said company, the balance of $12,250,000 being reserved for 
the conversion of the divisionai mortgage bonds issued by the aeyeral oompa- 
nies nbw constituting the ^ew York, Boston & Montréal Eàilway," 

Upon receiving this copy of the proposed prospectus, the président of 
the compftayhad a consultation with Mr. Badow, who was ftt that time 
the çounsel of , the Erie Railway Company and also the coupsel at New 
York of Bieehoffaheim & Goldschmidt, and as a resuit of the conférence 
they hoth joinçd in a cable, sent February 14th, to McHenry, di^eoting 
him to correct the prospectus so as to ofFer $6,250,000 for subscription, 
and also directiijg, him to arrange for the sale of the. remaining $6,000,000. 
The purpose pftihis 4isp^tch is shown by a letter written the next day 
by Brown to McHenry, inwhich he uses this language: 

"There is one; point upon. which I désire to touch that is very important to 
us. You do hot fàirly understand, I think, that we hâve contracts with the 
bondholders'on the difféi-éiit roads to surrender their bonds and take ih ex- 
change, not flrst mortgàige bonds, but 45 cents in cash and 55 per cent, in 
second mortgage bonds at par. Under the plan of prospectus sent us, if we 
rightly understand it, you propose to negotiate and seU on the London niarket 
only that portion of the bonds that is not to be used for conversion, and, if 
wejudgè righfiy, leave ils tô settle with theold mortgage bondholdersiri flrst 
mortgage bonds, which, not being in accordance with our contract with them, 
would necessitate an advance on our part of the 45 per cent, cash necessary 
to carry out biir agreeraehts with them. This, as you are aware, we are not 
in position to do, and thérêfore we hâte already supposed that we should re- 
ceivp through Messrs. Bischoffsheim & Goldschmidt the proceedsof the whole 
$12,250,000; which proceeds, being placed in the hands of the disbursement 
trustées, woijld be held by them for the retiring under the contract of the old 
bonds. It will hâve a very damaging effect upon our crédit hère unless this 
contract, arranged with so much care and placed in the hands of such trustées 
as William Watts She^man, John Crosby Brown, and Jesse Seligman, can be 
carried out 1^. us. ; We may entirely misunderstand thé terms of the prospectus, 
andby it mày be intended that as soon as the $6,000,0(X) has been actually con- 
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verted, or, in other words, as soon as the trustées hold in their hands the old 
mortgages to cover the $6,000,000, or any part thereof, that then thèse bonds 
becorae available on the London stock exchange, and can be sold llke the flrst 
issue through Messrs. Bischoflsheim & Goldschmidt under the contract." 

A further explanation is found in a letter of tlie same date written by 
Barlow to McHenry as foUows: 

"The #6,000,000 (remainder flrst mOrtgage bonds) are reserved for exehange 
under consolidation agreement for existing prior mortgages on the whole line, 
but I assume that your prospectus is so worded that if the market will take 
the whole issue thèse surplus bonds, after caneellation of old bonds, can be 
sold, Ihisis what the parties désire." 

MoHenry aftswered the cable of Brown aiid Barlow as foUows: 
"Disposai of your bonds absolutely certain, but I must be allowed to man- 

agç in my own time and fashion. Do not make engagements for expenditures 

until ail is ready." 

Febrûary 18th, McHenry mailed to the président of the company 
another copy of the proposed prospectus, and this was rèceived by him 
Febrûary 26th. This prospectus purported to offer $6,250,0Û0, part of 
$12,260,000 firstmortgage bonds for public subscription, and contained 
this statement: 

"The balance, $6,000,000, will be used for the extinction by conversion or 
payment of the diviâional first mortgage bonds issued by the several companies 
no w Consolidated." 

It also contained a statement of the estimated revenue of the railwây 
from varions specified sources. Otherwise it was a substantial duplicate 
of the first pïoof prospectus. In the mean time McHenry and Bischoff- 
eheini & Goldschmidt were engaged in perfecting plans to bring out the 
loan. March lOth McHenry telegraphed to Président Brown as folio ws: 

"Prospectus will be issued Thursday. I engage tlie $6,000,000 firsts wiU 
be reserved ùntil line opened in order to secure syndîcate guarantee, but when 
flrst issue placed advances can be arrangea on second half . " 

Brown' imtnediately cabled to McHenry, (March 10, 1873:) 

"Must not engage reserve without advances on the $6,000,000 at. 87^ cur- 
rency net to us. Must hâve 45 cash on old securities to fulflll engagements 
and complète rpad. For this purpose need proceeds of whole issue." 

McHenry cabled in reply, (March llth:) 

"I hâve placed $5,000,000 with syndicate to guarantee success. Can man- 
age only $6,250,000, and shall manage $6,000,000 as circumstaaces permit." 

What McHenry meant by thiè dispatch is more fully explaîned in his 
letter of the date of March 14th, to Brown. He said: 

"In order to make an absolute success of this flrst issue and a conséquent 
good market for further issue, I hâve arranged with the Paris syndicate and 
' given them a large percentage for the guarantee of the subscription. I hâve 
arranged with Bisehoffsheim & Goldschmidt to place at your disposai $1,000- 
000 monthly, say on the 6th of each month, until the loan is exliausted, par- 
ticulars of which will be settled by cable. In the prospectus you will see that 
we bave beeh compelled to insert a clause postponing the public subscription 
of the second issue until the main line is flnished to Butland. If it is neces- 
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sary for you to hâve money before the second issue, there is nothing in the 
prospectus to prevent a private subscription similar to that now practically 
made for the flrst issue. " 

This was the last copy of the proposed prospectus ever seen by any of 
the officers of the company or any of the défendants until some time after 
the sale of the bonds by Bischoffsheim & Goldschmidt. 

The prospectus which was finally adopted, known as the "final pros- 
pectus, "was prepared by McHenry shortly before March 14th, was issued 
on that day by Bischoffsheim & Goldschmidt, and a copy was sent by 
them to the Banque Franco-Egyptienne which was received by the latter 
at Paris March 15th. It seems to hâve been the thirteenth or fourteenth 
revision of the various prospectuses prepared by McHenry and Bischoff- 
sheim & Goldschmidt between the last of January and March 14th. This 
document, after giving the names of the officers and directors of the com- 
pany, offered the bonds for public subscription in the foUowing language: 

"Issue of $6,250,000, part of $12,250,000, flrst mortgage bonds (the remain- 
ing $6,000,000 being reserved for extinction of existing mortgages, will not 
be offered for subscription until the main line from New York city to Kutland 
is opened for public trafflc) of the New York, Boston & Montréal Railway 
Company." 

It contained this further statement: 

"The proceeds of the présent issue of $6,250,000 flrst mortgage bonds will 
be held by the trustées (Messrs. John Crosby Brown, W. Watts Sherman, 
and Jesse Seligman) for completing tlie construction and for the gênerai pur- 
poses of the Consolidated undertaking. » * * * The documents connected 
with the Company may be seen at the office of H. P. Sharp, Esq., 92 Gresham 
House, Old Broad Street." 

It repeated in substance the statements recited in the two proposed 
prospectuses sent by McHenry to Btown concerning the gênerai nature 
and conditions of the enterprise, and its relations with the Erie Railway 
Company; but it aniplified in somewhat florid language the paragraphs 
which depicted the future prospects and plans of the company. It was 
largely devoted to représentations intended to show the advantages which 
might be expected to inure to the Erie Railway Company by reason of 
the alliance between that company and the Consolidated company, and 
bears évidence upon its face thatthosewho prepared it and put it in cir- 
culation designed to influence the market for Erie securities abroad by 
advertising thèse advantages in glowing terms. There was also prepared 
by McHenry, and put into circulation in some instances by Bischoffsheim 
& Goldschmidt, a printed statement intended to supplément the adver- 
tisement of the enterprise contained in the prospectus. This also was 
largely devoted to showing the benefits expected to accrue to the Erie 
Railway Company from its relations with the Consolidated railway. , Most 
of the statements in this paper like those in the prospectus are promis- 
Bory; and the only material ones not found in the prospectus are that 
^'the corporation will own the Unes from the Battery in New York to Rut- 
land,"and "the promoters propose to complète a first-class line withlow 
grades and easy curves, in order to transport goods at a rate that shall 
defy compétition." Copies of a map which had been prepared by some 
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ôf th'e pïômbtêrs for exhibition in London in the summer of 1882,sliow- 
ing thérdute and plan of tbe proposed railway and its branches and con- 
nections, were also circulated with the prospectus by Bischoffsheim & 
Goldsbhinidt. As there is no satisfactory évidence that any of the com- 
plainaûts or any of the ofïicets of the railway Company or any of the de- 
fendants ever saw the printed statement, and as the map is of trivial 
importance in any aspect of the case, no further référence to either of 
thèse papers is necessary. 

At this timé the complainants had organized themselves as a syndi- 
cate nndèr the management of the Banque Ï'ranco-Egy ptienne which had 
been formed to deal in loans brought out in London by Bischoffsheim 
& Goldschmidt for the Erie Company and its affiliated concems. The 
firm had à house in London and in Paris- Henry L. Bischoffsheim wa» 
the manager of the London hbuee, and his father , Louis R. Bischoffsheim, 
was the head of the Paris house. The firm in each city was composée! 
of the samé pêrsons, except that Mr. Talion, who was a meniber of the 
Paris firm, was not a membet of the London firm. Louis R. Bischoff- 
sheim wâs tbe président oftïie Banque Franco-Egyptienne, and the Paris 
firm of Bischoffsheim & Goldschmidt were members of the syndicate. 
The London firm, as contractors for placing loans brought out by them 
in London, had been assisted by the Paris firm and the Banque Franco- 
Egyptienne in floatiqg the loans. lii çuch opérations it is customary to 
create and maintain a market for the securities until they are ultimately 
absorbed by the public at priées which are sufiÏGiently remunerative to 
the contractors and their coadjatorfi. Thebank had formed a syndicate 
consisting of the same members when the London firm had recently 
marketed large issues of bonds for the Erie Railway Company and the 
Atlantic & Great Western Railway Company, and the syndicate had as- 
sisted in floating thèse loans, not as^ partners with the contractors, but 
as guarantors and subsCribers for the loan updn commissions and op- 
tions. The Paris firm of Bischoffsheim & Goldschmidt and the other 
members of thé syndicate were jointly interested in the profits of thèse 
transactions, and in the subséquent dealings of the syndicate in the 
bonds; and the relations between the syndicate and the London firm 
were such as to imply a mutual co-operation in manipulating the market 
for the profit of ail concerned until the securities might be finally dis- 
posed of to the public. Shortly prior to the making of the contract be- 
tween the railway company and Bischoffsheim & Goldschmidt of London^ 
by which the latter became contractors for bringing out the loan, Henry 
L. Bischoffsheim went to Paris to èbtaiu the co-operation of the syndi- 
cate. A letter of the date of March 4th, writteh to him after his return 
home by Mr. May, manager of the bank, shows the state of the negotia- 
tions at that time; It is as folio ws: 

"Our app^tite is certainly still in existence, andyour proposition is not of 
the nature tq niake it disappear, but before giving oùf décision in the natne 
Of the syndicate it is necessary for us'to know ail the conditions of the busi" 
ness. It is probable that your lettér'of to-day will give us thèse détails, aud 
we will aend you out reply as quickly as possible." 
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Althouglii à considérable part of the private correspondence passing be- 
tween some of the members of the syndicats and Bischoffsheim & Gold- 
schmidt had ' been prbduced in évidence, the complainaats ha,ve not 
produced the letter which was doubtless received by Mr. May or by 
some other member of the syndicate containing the détails which Mr. 
May required and -expected. A paragriaph in the same letter illustrâtes 
the character of the relations between the syndicate and Bischoffsheim 
& Goldschmidt, and is as follows: 

"The very complète information which you give us on the subject of the 
New Tork, West Shore & Chicago Kiiilroad Company is conclusive. It is a 
matter to be left altogether aside." 

In the mean time negotiations were taking place between Louis R. 
Bischoffsheim, representing the syndicate, and Henry L. Bischoffsheim 
:0f London by correspondence which has not been produced, It would 
seem that by March 9th the information desired of "ail the conditions 
of the business" had been obtained by Mr. May, or by Louis R. Bisch- 
offsheim, and laid before the membera of the syndicate. On March 9th 
Mr. May wrote to Henry L. Bischoffsheim as follows: 

"We had a committee meeting this morning to discuss Montréal (New 
York, Boston & Montréal Railway Company) business^ and the following are 
the propositions which your father màde to us: (1) To guaranty the whole 
issue in considération of one-half per cent, commission; (2) power for the 
participants of the syndicate of guaranty personally to subscribe after the 
close of the subscription and after knowledge of the resuit, to the whole es- 
tent of their share in the syndicate of guaranty, with power for you to reduce 
their subscription not exceedingone-third; (3) paymentbyyou to the Banque 
Franeo-Egyptierine Of a commission of one-fourth per cent, on the subscrip- 
tion by the participants, that is on a minimum of tWo-tliirds of the subscrip- 
tion. This mattef is accepted in principle, but as your father will inform 
you, we should prefer to hâve three^fourths per cent, for the guaranty of the 
commission instead of one-half. As soon as you inform your father by tele- 
graph that ail the above conditions are accepted, the matter raay be considered 
as settled, and you will please conflrm the same to us by letter." 

Before tbis letter was written, a copy of a proposed prospectus, the 
eighth revision, had been forwarded to the bank by Bischoffsheim & Gold^ 
schmidt, and been received. March lOth the negotiations between the 
syndicate and the London finn were formally concluded on the part of 
the latter, and a letter embodying the contract was mailed on that day 
by the latter to the bank. In substance, the arrangement was that the 
syndicate were to guaranty that the $6,250,000 bonds about to be offered 
to the public by Bischoffsheim & Goldschmidt should be "placed," and 
any amount not placed should be taken by the syndicate; and in con- 
sidération thereof the syndicate was to bave a commission of one-half 
per cent, upon the amount, and an option of taking not less than two- 
thirds of the issue after the resuit of the public subscription should be 
known. It was stipulated that Bischoffsheim & Goldschmidt should 
not change the ternis of the prospectus as to the price of the bonds and 
the dates of payment upon subscriptions, and it was further understood 
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that the syndicate should be promptly notified of the resuit of the pub- 
lic subscription. 

Itappears that the course of business pursued by the contractors in 
the negotiation of such loans is to notify the public by advertisement, 
and by the circulation of the prospectus, when subscriptions may be 
made. Thèse are generally made upon forms of application sent by the 
contractors, accompanying the prospectus, to bankers. The application 
list remains open for several days, and then the contractors proceed to 
make allotments to the applicants. If the applications are in excess of 
the loan ofîered, the affair is a success, and the contractors exercise their 
own pleasure in selecting the applicants and making allotments, or, 
as was contemplated in the présent instance, décline to make allotments 
to the genëral public, and allot the loan, more or less of it, to themselves 
or their friends. The merabers of the syndicate were not formally noti- 
fied that thèy had been included as participants in the guaranty, or in 
the subscription, until some time after the arrangement had, in the words 
of Mr. May, been "settled in principle;" indeed, some of them were not 
informed that anything of the kind was on foot until some days after the 
subscription had been actually made. The bapk, after Consulting with 
some of the members, assumed the responsibility of representing the rest, 
and on the llth of March ratified the agreeraent embodied in the letter 
of Bischoffsheim & Goldschmidt of March lOth. Thereafter the bank 
addressed circulars to the members of the syndicate, announcing that 
they were respectively included as participants, and allotting them re- 
spect! vëly specified interests in the commission and the option. The 
complainants acquired thé bonds in suit by becoming participants in 
this option. The Paris firm of Bischoffsheim & Goldschmidt, as a par- 
ticipant, became a subscriber for nearly $1,500,000 of the bonds. As 
the prospectus underwent revision by McHenry and Bischoffsheim and 
Goldschmidtj copies of the revision were forwarded by them tothe bank 
for inspection. As bas been stated, a copy of the final prospectus reached 
the bank March 15th. March 18th BischoSsheim & Goldschmidt tele- 
graphed the bank as follows: 

" Whole public subscription above $9,000,000 and below $10,000,000; tele- 
graph instructions for to-morrow." 

It is apparent that before this telegram was sent they had kept the 
bank advised of the extent of the public demand for the bonds and of 
the applications received. On the 17th of March they were notified that 
the syndicate had concluded to exercise its option of subscription; and 
by a letter of the date of March 17th they notified the bank as follows: 

" In accordance with your instruotiona, we hâve subscribed on your account 
$4,166,000 firstmortgage bonds of the New York, Boston & Montréal Kail- 
way, and we débit you with $41,660 in your account." 

By the tèrms of the agreement with the syndicate Bischoffsheim à 
Goldschmidt were entitled, if the syndicate exercised its option for sub- 
scription, to reduce the subscription to one for two-thirds of $6,250,000. 
They did so, and allotted only the two-thirds, doubtless in order that 
the public might hâve the other third. The syndicate which, as origin- 
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ally fonned, was to contunie until August 15, 1873, unless sooner ter- 
minated, was dissolved early in April, 1873, and a new one was formed. 
This appears from notices given by the bank to the participants whioh 
are so instructive, as depicting what the syndicate really was and how 
its opérations were naanagéd, that a copy of one of theni should be given. 
The circular notice dated April 14, 1873, ils as follows: 

" "We hâve the honor to inform you that we hâve sold to a new syndicate, 
formed for the purchase of bonds of American railroads, the $4,166,000 New 
York, Boston & Montréal flrst mortgage bonds subscribed by our syndicate at 
the time of the issue. As the syndicate is by this event dissolved, the partici- 
pants are released from the payments mentioued in our letter of the I2th of 

March, 1873, and not yet made. Your interest in the syndicate being £ ■ — , 

v/e place at your disposai at the office of Messrs. BischoSCsheim & Goldschmidt 

in London £ , forming your proportionate part of the sum above men- 

tioned." 

On the same day the bank sent a circular letter to the participants as 
foUôws: 

" We bave the honor to contirm toyou that you are included for a participation 

of £ , in a syndicate formed with a capital of £3,200,000 to purchase and 

ôeU mortgage bonds of raiiways of the United States of America. This syndicate 
willexist until theSlst day of December, 1873. The syndicate hasalreadyse- 
cured the purchase of $638,000 Atlantic & Great Western flrst mortgage bonds 
at 80; $4,166,000 New York, Boston & Montréal flrst mortgage bonds at 
82; $4,445,000 Erie Company convertible gold bonds at 82; total £1,702,669. 
You will therefore kindly pay to the crédit of the Banque Franco-Egyptienne, 
at the office of Messrs. Bischoffsheim & Goldschmidt in London, 10 per cent. 

on your participation, viz., £ , for your proportional part in the call 

made by the syndicate. " 

The syndicate did not, however, dissolve December 31st. The follow- 
ing extracts from a circular letter sent by the bank to the participants, 
of the dateof December 31stj explain why the syndicate was not dissolved. 

" The duration of the syndicate of whiehyou hâve vested the management in 
us being limited to the 31st of this month, we désire to explain to you the 
course it seems to us désirable to pursue at this moment in our joint interest. 
The Crisis which prevails in America, and which took place so soon after the 
formation of our syndicate, bas led to a certain dépréciation in ail railroad sC- 
curities, and bas restricted thelr sales. Although the securities held by the 
syndicate bave been relatlvely speaking less injured by the crisis, we hâve not 
thought of selling them at priées which seemed to us below their real value. 
So far as concerns the Erie convertible gold bonds, and the small balance of 
Atlantic & Great Western flrst mortgage, we think that it Is necessary to re- 
turn to each the portion represented by bis participation. The market for 
thèse two securities Is sutBciently settled and their value is high enough to 
prevent this division of securities from leadlng to any inconvenience. So far 
as concerns the bonds of the New York, Boston & Montréal Railway, we are 
convinced that it Is extremely important to remain united for some time still, 
as a joint course of action will alone allow us to carry on negotiations to the 
advantage of the participants. We will therefore send you, as soon as theac- 
counts of the syndicate are settled, your share of Atlantic & Great Western 
and of Erie bonds as likewlse the cash balance which may be due to you. You 
will th us remain a participant in the syndicate of $4,166,000 New York, Bos- 
ton & Montréal bonds. " 
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The relations which ex,iited betWeeiâ tiaie syndicate ànd Bischoflàheim 
& Goldschmidt in the transaction of Marketing and -dealing with the 
bonde are aiso characterized by what took place^ between them iij Janù- 
ary a;nd FebTuary of 1874'. In January the rpilway oonàpanyrwas eiur 
barrassed, and the coupons for semi-annaal interest on the bonds werè 
to mature February Ist, ^ Bischoffaheitn & Goldschmidt wroté the bank, 
January ,-23d, as follows:': i • . „ 

" Àfter éonsidèration, we tljînk that it ia against the intërest of ■ the syndi- 
cate toSend' «H 6toc t'o New York so large an amount of coupons * * * 
to be càshed at the office of the New York, Boston & Montréal Company, 
• * * thtis revealing to that Company the ' small quantity of its bonde 
which are in the hands of the publia." 

The syndicate accepted and actedupon the ;Suggestion. About the 
same time the bank and the syndicate acquired information of certain 
"special.advautages" which the London firm had received, in the negpti- 
ation of the bonds for the railway company. To quote the testimony pf 
Mr. May, "they acquired this knowledge at the same time that they 
learned thsit in tlie oth'èr ènterprisès as to which they' had dealings with 
. this Srça it had :taken spécial ad vantages, conceming which it had not 
inîormëd them. It was a conséquence of thèse discoveriea, that the bank 
and syndicate, desiring to. ehforce their ciaim against the house of Bisch- 
ofiFsheim & Goldschmidt, of London, and the estate of Mr. Louis R. 
Bischoffshéim, entered intô an arrangement in FèbrUâry, 1874,whereby 
the bank ât;d the syndicate obtained satisfaction bf their claims." This 
arrangement was an agreeiuent, of the date of February 19, 1874, to 
which ail the members of the syndicate were parties upon one side,, and 
Bischoffshéim & Goldschmidt of London, and the heirs of Louis R. 
Bischoffshéim of Paris, were parties upon the other side. By its terms the 
syndicate wa8 continued until August 1, 1876, and Bischoffshéim & Gold- 
schmidt agreéd to pay the interest upon the bonds at their own risk 
during thecontinuance of the syndicate, and also to account to the syn- 
dicate for àll losses upon the bonds atthe selling price of 70 cents ôhthe 
dollar. They also agreed, to bear jointly with the heirs of IjOUÎs R. 
Bischoffshéim one-half of any further loss to thé syndicate arising by a 
. fall in the price of the bonds below 70 cents per. dollar. Under this ar- 
, rangement the syndicate has received over $1,000,000. 

So faf as the statements of the prospectus require considération as 
misrepresentàtions which were intended to induce persons to buy the 
bonds, they may be divided into three classes — those relating to éxisting 
fapts, those which are hierely matters of opinion, and those of the char- 
acter of promissory représentations. If the complainants are entitled 
to resort to a court of equity to obtain a recission of their purchase of the 
bonds j and to reclaim the money they were induced to advance, be- 
cause of misrepresentàtions in the prospectus, they must rely upon mis- 
representat|6uà conceming materiaîfacts, and pot as tc> mère matters of 
opinion, and which relate to éxisting facts, or be predicated of what was 
untrue at the time, arid not of matters of future conduct or expectation. 
Misrepresentation by prospectus, éxcept as between promoters and share- 
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bolders, is to be tried by the ordinary criterion of misrepresentation. 
What was said by the lord chancellor, in HaUows v. Femie, 3 Ch. App. 
467, of the preliminarycbaracter of a prospectus is peculiarly apposite 
to the document in question: 

"Eveiyone knawsithat it is intended to usher acompany into existence, 
îfo one is surprise<J tO find that a future tense must be given to words in the 
past or présent ten^e. * * * This ought always to be borne in mind 
when a construction isto be put upon the language of a prospectus." 

Almost ail the statements in the prospectus, except those concerning 
the légal organization of the company, the amount of its bonds and stock, 
and the names of its officèrs and directors, are expressions of what is 
proposed to be donc, and relate to the future plans of the promoters of 
the expected results of the enterprise. The only other statements which 
are not of this charaeter, or are not mère expressions of opinion, are 
found in the ; paragraph which States that of the System "200 miles are 
now in opération, 56 miles more will be in working order by June, and 
the) whole ia intended to be oompleted during the présent year,"and the 
paragraph, which, after reciting the advantages which the Erie Railroad 
Company will dérive from the enterprise, refers to the "working arrange- 
ments" entered into between the two companies for the "term of fifty 
years." The only statemsnt. in thèse two paragraphs which was untrue 
was the one in référencé to the number of miles of railway then in op" 
eration. In fact less than 190 miles were then in opération instead of 
200. This misrepresentation doubtless originated in the cable message 
of Brown to McHenry of January 27th, and being accepted as true by 
McHenry, was incorporated by him into the prospectus. It was a state- 
ment madè by Brown upon insuflBcient and erroneous data, put forth care- 
lessly by the impulsive and over sanguine author without any deliberate 
purpose to deceive, in the belief that it was substantially true. The de- 
scription of the proposed railway as one "extending from New York city 
to Rutland" and as one which would aïford the Erie Railway, by junction 
at Fishkill," a direct entrançe into the city of New York, was ïikely ta 
convey a wrong conception of the location of the New York terminus of 
the railway, but was literally correct. The railway, ias located at the 
time, termjnated on tidci water at the Harlem river, the nortberly 
boundary of New York city, whence practical access to the business por- 
tion of the city was only by water communication. This fact had been 
explicitly pdinted out by the promoters to Bischoffsheim & Goldschmidt 
in the communication addressed to them in the summer of 1872, and 
in the "report" circulated by the agents in London at that time, and 
distinctly: appears in the mortgage itself. Inasmuch as the plans of the 
promoters included a connection of the railway with the heart of the 
city.by the underground railway, for which they owned a charter, or by 
arrangements with somOi other, rapid transit System,, and the description 
is to be interpreted as speaking of the, future, the language was not men- 
dacioHs. The vjcje: of the prospectus is found in the highly colored and 
exaggerated estimâtes of the probable sources of revenue of the railway. 
Thèse weref|P;)$rtfully:blended with arguments based upon the revenues 
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and profits of other railways that the présentation of the prospects of 
the enterprise was well calculated to delude and deceive the inexperi- 
enced or eredulous investor. Although no légal responsibility can atr 
tach to the publication of thèse misleadiug matters of opinion, because 
no purchaser of bonds had a right to rdy upon such opinions as an in- 
ducement to his purchase, they deserve severe réprobation, and the au- 
thors must be held morally accountable for a production which no hon- 
€st and intelligent œan shoùld hâve sanctioned. The ardent confidenee 
of promoters in the ultimate vérification of their opinions is no excuse 
for putting forth reckless and fanciful estimâtes and assertions in such a 
circular to beguile the unwary, Primarily, the moral responsibility for 
this prospectus, which was mendacious in spirit if not in intent, resta 
on McHenry, Bischoffsheim & Goldschmidt, and such officers of the 
railway company, including George H. Brown, as saw the copies of the 
propoged prospectus sent to Brown by McHenry. No right of rescission 
can be founded upon the breach of the promissory statements of the 
prospectus. Promissory statements may be made in terms which imply 
that a certain condition of things exist at tlVe time, and form the basis 
of the promised future State of things. When they are of this descrip- 
tion, if they are intentionally false, they are fraudulent, and form the 
basis of a right of rescission; but otherwise fraud cannot be predicated of 
promises not performed for the purpose of avoiding a contract. Like 
untruthful expressions of expectation or opinion, even though when 
made they are made with intent to deceive, they are not fraudulent in 
légal définition, because they are not misrepresentations of existing facts. 
Sawyer V. Prickett, 19 Wall. 146; Fenwwk v. Grimes, 5 Cranch. C. C. 439; 
Jorden v. Money, 6 H. L. Cas. 214; Ficher v. Common Pleas, 18 Wend. 
608; Ex parte BurreU, 1 Ch. Div. 551; Andrew v. Spiorr, 8 Allen, 412. 
The promissory statements of the prospectus, except those which refer 
to the extént of line expeoted to be completed in the foUowing June, and the 
time when the whole line and branches were to be completed, relate wholly 
to the application to be made of the proceeds of the bonds then offered 
to the public, and the purpose of the ofiicers of the railway company 
to apply the bonds not then offered, together with other bonds and cap- 
ital stock of the company, fôr the extinction of pre-existing indebted- 
ness. The statements respecting the application of the proceeds of the 
bonds are to be ascribed in part to the défiant refusai of McHenry and 
Bischoffsheirn &• Goldschmidt to accède to the plans and wishes of the 
officers of the company, and in part to the understanding of the latter that 
the terms of the prospectus would not be such as to cripple the company 
in carrying out the engagenaents contained in the disbursement trust 
agreement. The oflîcers of the company were so far committed to Mc- 
Henry and Bischoff'sheim & Goldschmidt in the negotiation of the bonds 
that they could not then recède without such a delay and rehabilitation 
of their plans for obtaining the necessary finances to carry out the scheme 
of consolidation as would propably hâve been fatal to it. McHenry and 
Bischofisheim & Goldschmidt understood this perfectly well. They also 
knew that the company required the proceeds of the whole issjle of first 
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mortgage bonds, or should hâve understood it, becanse the disbufaement 
trust agreement had previously been placed in their possession and was 
then in their possession, or in that of Mr. Sharp, their soliciter. But it 
suited their purposes to offer only a part of the issue of first mortgage 
bonds at that time, doubtless because they believed that the bonds would 
bring a better price than if the whole issue were offered to the public 
then. With full knowledge of the situation, they insisted upon dictat- 
ing the conduct of the affairs in a manner to suit themselves. The offi- 
cers of the railway company did not see the final prospectus until March 
27th, and at that time regarded the statement respecting the application 
of the proceed^ of the bonds as ji no practical importance in view of the 
représentations of McHenry that there was nothing in the prospectus 
to prevent a private issue of the remaining $6,000,000, and that he had 
arranged with BischofiFsheim & Goldschmidt to advance $1,000,000 
mouthly until the loan was exhausted. But it is quite unnecessary at 
présent to consider who was responsible for thèse statements of the pro- 
spectus, because as promissory représentations merely they are of no con- 
séquence in passing upon this branch of the case. Inasmuch as the rail- 
way company received the proceeds of the bonds through subscriptions 
made by the complainants pursuant to the conditions of the prospectus, 
it must be regarded as the responsible author of the prospectus, and lia- 
ble as a principal for the acts of its agents; and Bischoffsheim & Gold- 
schmidt, who issued the prospectus, as well as McHenry, are to be 
deemed the agents of the company as between it and the public. In this 
view, if the prospectus contained any actionable false représentations, 
the railway company cannot repudiate them while retaining the money; 
and even though they were not designedly false, if they were untrue the 
purchasers of the bonds became entitled to reclaim the moneys if they 
were induced to purchase in reliance upon such statements. The seller 
of property must be presumed to know whether the représentations which 
he makes of it are false or true; and it is immaterial to a purchaser, who 
confides in them, whether the misrepresentations proceeded from fraud 
or mistake. Smith v. Richards, 13 Pet. 26. The misrepresentation of 
the length of railway lines in actual opération at the time the prospectus 
was issued might or might not be important and material to the pur- 
chasers of the bonds. À différence of a dozen miles more or less could 
hardly be considered a serions matter to the purchasers, if the trafiic of 
the railway was as valuable and productive without them as with them; 
or if, as was the case hère, the dozen miles and many more were speedily 
to be included in the security of the mortgage. If the complainants be- 
longed to the classof investors who rely upon the information coramu- 
nicated by advertisements or a prospectus in becoming stockholders or 
creditors of a new company, the effectof this misrepresentation, and per- 
haps of other statements in the prospectus, would need to be considered, 
but it is impossible to believe that they trusted to the prospectus for the 
information which induced them to purchase the bonds. They were a 
body of specuJators who were accustomed to embark with the bank, and 
co-operate through that corporation, with Bischoffsheim & Goldschmidt, 
v.34F,no.3— 13 
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in floating'tlie lèans and trading in' the seciirities of the Erie Railway 
Company and its allied ooncerns, and because the bonds in question weré 
df this class and were brought ont undersuch auspices, the bank as- 
sumed the responsibility of including tbem as members pf the syndicate, 
and committing them, as participants in the présent instance; and thia 
was done when it was understood thatBischoffsheim & Goldschmidt were 
to prépare the prospectus as they pleased except as to the time and terms 
of the payments to be made. The inducement to the définitive sub- 
séription for the bonds was the information from Bischoffsheim & Gold- 
schihidt that the public wanted double the amount offered. It is ut- 
terly improbable that men of the astuteness and expérience of the com- 
piainants were induced to put millions of dollars of money into a spécu- 
lation ;by the confidence reposed in the statements of any prospectus. 
Nône wbuld bave appreciated better than they the unreliability of such 
statements, or understood better the inaccuracies and exaggerations which 
generally oharacterize such ddvértisements. They were less interested in 
informing themselves about the real value of the bonds than ordinary in- 
vestors, because they were not buying for a permanent investment but for 
a temporary one, and intended to sell them again when they were prop- 
erly manipulated to advance the price. Buying the bonds for their spéc- 
ulative merits and not for their intrinsic value, the question with com- 
plainants was not whât the bonds would be ultimately worth, but what 
*hey wouid probably sell for to the public, within a few wesks or months, 
when their price should be established by the dexterous methods of a 
combination of skilled operators. They were interested in the contents 
and form of the prospectus because it was important to them that the 
bonda be properly launched upon the market, and also because the 
document was designed in great part to advertise the benefits which would 
accrue to' the Erie Railway Company from the new railway, with the ob- 
vions motive of enhancing the price of the securities already held bythe 
syndicate. They doubtless scrutinized it for thèse reasons as it passed 
throughthé several revisions; they doubtless assumed that in a gênerai 
way it correctly exhibited the enterprise; but that they relied upon it 
for the information which induced them to buy the bonds is too incred- 
ible for belief. 

Many of the complainants bave testified as witnesses in the cause. 
They state in substance that they relied upon each and ail the représen- 
tations of the prospectus in making subscription for the bonds. It is 
common expérience, now that parties are compétent witnesses, that such 
testimony is always forthcoming. It is not improbable that some of the 
witnesses honestly think that they did rely upon thèse représentations, 
and are convinced that they purchased the bonds oonfiding in their truth. 
But each witness states positively that he had no information at the time 
that there were underlying mortgages on the property of the railway Com- 
pany, and if he had been aware of that fact he would not bave become 
a subscriber. Yet this fact was distinctly stated in the final prospectus, 
and in the whole séries of previous revisions, and appeared conspicuously 
in two places in thedocument. It was natural that the complainants 
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should rely uppn-thè judgment of Bischoffsheim & Goldschrnidt as safei 
than any they obuld. form themselves. without an independent iûvestiga- 
tion too expensive and dilatory to be made for the purposes oï a tempo- 
rary spéculation.! They appreciated the moral responsibility which is 
assumed by suoh a hoase in offering the loan to their friends and to the 
public. They had no reason to doubt the good faith of Bischoffsheim 
& Goldschrnidt, because the Paris firm as a member of the syndicate had 
more than one-third of the whole interest in the venture; and the relations 
of the syndicate with Bischoffsheim & Goldschrnidt, through the Paris 
firm and through the président of the bank, were 30 intiraate and oonfi- 
dential that any departure from the duty of exercising the utmost good 
faith would hâve been rank treachery. No commentary upon the nature 
of thèse relations, and the light in which they were regarded at the time 
by ail concerned, is needed in view of the agreement of February 19, 
1874, by which théy exacted an équivalent for the "spécial advantages" 
enjoyed by Bischoffsheim & Goldschmidt, and the latter acknowledged 
the justice of the claim. So implicit was their confidence in the judg- 
ment and good faith of Bischoffsheim & Goldschmidt that they did not 
care to examine the documents and papers relating to the railway Com- 
pany which they knew were in the hands of Mr. Sharp. It is quite im- 
possible to believe that the syndicate was not put in possession of ail the 
information necessary to induce its members to partieipate in the sub- 
scription, or that "ail the conditions of the business" were not given to 
the syndicate as required by Mr. May. This information may not hâve 
been given to ail the members; but that it was given to the Paris firm, to 
the président of the bank, and to the controlling spirits of the syndicate 
before the subscription was made, can hardly be doubted. It was the 
reliance upon such information and upon the judgment and good faith 
of Bischoffsheim & Goldschmidt, and not upon the statements of the 
prospectus, that led the members of the syndicate to subscribe. The 
conclusion that the complainants were not induced by the statements of 
the prospectus to buy the bonds is fatal to their case, so far as it proceeds 
upon misrepresentation, and dispenses with any investigation of the évi- 
dence with a view to ascertain whether the trustées, or the récipients of 
money from them, believed or had any reason to suppose that the pro- 
spectus contained fraudulent représentations. 

The question remains whether the prospectus contained a promise tor 
a spécifie application of the proceeds of the bonds offered for sale which 
impressed an equity upon the proceeds in favor of the complainants, and 
entitled them upon a misapplication to call the défendants to an account. 
This question may be disposed of briefly. Those who read the pro- 
spectus could fairly gather from its several statements the understanding 
that the railway company proposed to use the proceeds of the bonds then 
ofiered to complète the construction of the railway, and for such other 
gênerai purposes of the undertaking as might be necessary, but not for 
the extinction of underlying mortgages. The statements about the rés- 
ervation of the remaining $6,000,000 of the issue for the extinction of 
the outstanding existing mortgages and stock of the constituent compa- 



196 FEDEBAL BEPORTEB. 

nies are ineonsistent with the idea that any part of the proceeds of the 
other $6,250,000 were to be uséd for that purpose. But no theory of 
trust can be founded upon the effect of thèse statements. They are the 
mère représentations of intention, the expression of the expectation and 
purpose of the railway company, which fall short of a promise, and do 
not partake of the definite and obligatory nature of a contract. Not only 
is there no distinct promise not to use the proceeds for the gênerai pur- 
poses of the undertaking, but the statement is that they will be used for 
thèse purposes; and the intention ôf the company not to use them for one 
of thèse purposes, the extinction of. the underlying liens, is left to infer- 
ence only, and is implied from the statement that other bonds will be so 
used. No purchaser of bonds was justified in assuming that the com- 
pany intended to tie itself rigidly to conditions which in the exigencies 
of the enterprise might become injudicious or impracticable, or in at^ 
tributing such a meaning to the récitals as they would bear if contained 
in a contract. A prospectus is an introductory proposai for a contract 
in which the représentations may or may not form the basis of the con- 
tract actually made. It may contain promises which are to be treated 
as a sort of floating obligation to take effect when appropriated by the 
persons to whom they are addressed, and amount to a contract when as- 
sented to by any person who invests bis money upon the faith of them. 
But if the statements as to what is proposed to be done in the future are 
not distinctiy promissory, are equivocal, and capable of différent mean- 
ings, the inference is reasonable that they are not put forward or acted 
upon ûs essential stipulations. Whether the statements are to be re- 
garded merely as the expressions of intention, or as a contract with the 
purchasers of the bonds that the proceeds should be devoted to the ex- 
clusive purpose of paying for the construction of uncompleted parts of 
the railway, the failure to make such an application of them cannot be 
redressed in the présent action. In the view the most favorable for the 
complainants they loanedtheir money to the railway company upon the 
security of the mortgage accompanying the bonds, and upon the faith 
of a promise by the company to use the money in a particular way for 
their advantage. By this transaction the railway company and the com- 
plainants did not enter into any fiduciary relation, but simply became 
debtor and créditer. While the promoters of a company occupy a fidu- 
ciary relation towards those they induce to become shareholders, and the 
company itself is a trustée for its stockholders, bondholders stand upon 
a différent footing. They are merely lenders upon security, and as cred- 
itors part with their title to the money loaned . Van Weel v. Winskmy 
115 U. S. 228; 6 Sup. Ct. Rep. 22. If a borrower refuses to keep hia 
agreement with the lender to use the money borrowed in a particular 
way, the lender bas bis remedy at law for breach of contract, or in an 
appropriate case may hâve relief in equity and compel spécifie perform- 
ance. But there is no principle of equity which allows him to pursue 
the money as a trust fund when the borrower bas parted with it to an- 
other who bas obtained title to it as between himself and the borrower. 
Even where money bas been obtained by deceit, so that in judgment of 
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law the contract of loan is voidable as between the lender and the bor- 
rowêir, it cannot be followed by the lender into Ihe hands of one who bas 
received it innocently and with a right to retain it as against the bor- 
rower. The law, from considérations of convenience and public policy, 
in order to give security and certainty to business transactions, adjudges 
that the possession of money vests the title in the holder as to ail persons 
who receive it from him innocently upon a valid considération, whether 
upon a new considération or for an existing debt. MUler v. Race, 1 Bur- 
rows, 452; Jxisth v. £ank, 56 N. Y, 478; Stephena v. Board, etc., 79 N. Y. 
183. In Mason v. Waite, 17 Mass. 560, a carrier to whom a sum of 
money had been intrusted lost it to the défendant gaming, and the court 
held it could be reoovered by the owner because the défendant received 
it unlawfully , but declared that had the carrier paid the money to an in- 
nocent person to satisfy a debt of his own, " the case might hâve been 
différent, as it would be mischievous to require persons who receive 
money in the way of business or in payment of debts to look into the 
authority of him from whom they receive it." Although that was an 
action at law, it was one for money had and received, which is of the 
nature of an équitable action. It is only when money is held in a fidu- 
ciary character, so that the équitable title is in the bénéficiai owner, that 
the latter can folio w it into the hands of a third person. In the présent 
case the moment the bonds were sold the équitable title to the money 
vested in the trustées by force of the consolidation agreement as modi- 
fied by the disbursement trust agreement, and as soon as it was received 
they acquired the légal title and the équitable title vested in the benefi- 
ciaries designated by the latter instrument. The trustées were not the 
borrowers, They were agents for the beneficiaries of the disburse- 
ment trust agreement, whose duty it was to see that the proceeds realized 
from the bonds were devoted to the spécifie uses of that trust; and they 
had no other duty or power in the premises. Those who issued the 
prospectus and negotiated the bonds were not their agents, but were the 
agents of the railway company, and the trustées could not be responsible 
officially for their acts. If they had sanctioned the représentations of 
the prospectus, and had accepted the proceeds of the loan upon the ex- 
press or implied undertaking to appropriate them exclusively to pay for 
the construction of uncompleted railway, they might bave rendered 
themselves personally accountable to those for whom they undertook to 
act. They could not bave consented to such an appropriation without 
disloyalty to the trusts of the disbursement trust agreement, and would 
bave been responsible to the beneficiaries under that agreement for any 
disposition of the money not>authorized by the instrument. But if they 
had accepted the complainant's money upon a foreign trust they could 
not be heard to deny their own responsibility for refusing to comply 
with the trust. The case of Wikon v. Church, 13 Ch. Div. 1, cited for 
the eomplainants, is not inconsistent with thèse views. In that case 
money was loaned upon bonds to a company which had issued a pro- 
spectus containing a statement that certain persons named would act as 
trustées for the bondholders and exercise their powers for the protection 
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of the bondholders, and would retain oùt of the proceeds of the bonds 
sufficient to pay for buildiaig a railway which was to be built for the 
Company by another company, arid apply the proceeds as received to 
pay for the work done iipon the railway J The proceeds were delivered 
by the company to thèse persons who accepted them as trustées to make 
the promieed applicatioû for the bondholders. The railway was not 
built, and the enterprise contemplated by the company became imprac- 
ticable, and thereupon the bondholders brought suit to recover the money 
in the hands of the trustées. The company made no claim to the money. 
The case was treatedas one where, in the language of Brett, L. J., 
"the fund contributed by the bondholders was deposited for the trust 
under which it was to be handed over froim time to time in payment 
for work done, and otherwise it was not to be handed over." Upon the 
plainest principles of eqUity the fund was adjudged to be returned to the 
bondholders. They hàd never parted with their équitable title to the 
moneys which were, by contract, to be held and appropriated for their 
protection by their own trustées. 

Not only was there no flduciary relation in the présent case which au- 
thorized the complainants to regard the trustées under the disbursement 
trust agreement as their trustées, bailees, or agents, but the complainants 
were not justified in relying upon any promise contained in the pro- 
spectus as a contract by the officers of the railway company to appropri- 
ate the money in a way not authorized by the disbursement trust agree- 
ment. They were bound to take notice of the limitations upon the power 
of the company to make any disposition of the proceeds of the bonds 
inconsistent with the provisions of the consolidation agreement which 
was the charter of the company. Whenever a corporation goes for bus- 
iness it carries its charter, and ail persons dealing with it must take no- 
tice of the powers and limitations thereby imposed upon its agents. 
Raûway Co. v. Qebhard, 109 U. S. 637, 3 Sup. Ct. Rep. 363; Ernest v. 
Nichdls, 6 H. L. Cas. 418. An inspection of that instrument would not 
hâve informed them of the existence of the disbursement trust agreement, 
but it would hâve informed them that the proceeds of the bonds were 
required to be appropriated to spécifie objecta, and that this was a fund- 
amental feature of the Consolidated scheme. That instrument was suffi- 
cient to put them upon inquiry, and knowledge must be imputed to 
them of ail the facts which a sufficient inquiry would bave disclosed. 
The prospectus itself pointed ont a proper source of inquiry to aU who 
wished to become acquainted with the documents creating the company 
and creating the trust which the trustées were to administer, and inquiry 
at that source would hâve led them to the disbursement trust agreement, 
and informed them that the promise ôf the company, contained in the 
prospectus, was one which it was beyond the power of the company to 
make or fulfill. Consequently if the complainants loaned their money 
to the railway company relying upon that promise, they did so at their 
own péril. Certainly they cannot follow it into the hands of those who 
never consented to receive it upon such ternis, but received it because 
they were entitled to it as trustées of a différent trust. 
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There are interesting questions of lawin the case which hâve not been 
considerëd. It bas been iûsisted for the défendants that upon any view 
of the facts which might hâve been reached the bill ought to be dismissed 
because the controversy is not one of équitable cognizance, and because 
the complainants hâve separate interests and cannot join in the suit. If 
the suit were brought against those défendants only who were the immé- 
diate récipients of the money of the complainants, a court of law would 
be the appropriate and exclusive forum for the controversy, so far as it 
proceeds upon the theory of fraud or deceitj because no relief peculiar 
to a court of equity, such as the cancellation of documents or the award 
of damages unknown to courts of law, would be essential to the adéquate 
protection of the complainants, and the only decree which would be di- 
rected Would be one for the recovery of the money with interest. Bvaard 
v. Houston, 119 U. S. 347,7 Sup. Ct. Rep. 249; Amblerv. Owteau, 107 
U. S. 686, 1 Sup, Ct. Rep, 656. But an action at law would not lie 
against those défendants and the défendants who ît is alleged became 
subséquent récipients of the money with notice of the fraud. It would 
seem, therefore, that the complainants hâve the right to corne into a court 
of equity in order to obtain a rescission of their purchase and a recovery 
of the proceeds from those who committed the fraud and at the same 
time from those who bave received part of the proceeds under circum- 
stances which rènder them trustées «c 'malefido, and thus obtain a remedy 
more adéquate and complète than they could obtain at law. But it is 
unnecessary to décide this question or the question whether the com- 
plainants can sue jointly, or to consider other objections which hâve 
been urged against the complainant's case. The parties who hâve liti- 
gated this cause so many years and at such great expense seem fairly 
entitled to an exposition of the real merits of the controversy as they 
appear to the court, and the case should not be unnecessarily disposed 
of upon any technical grounds. The complainants bave lost theirmoney 
by buying the bonds of a company officered and commended to public 
confidence bjimany of the best-known capitalists of this country. They 
undoubtedly supposed when they saw the names of such men connected 
with the enterprise as promoters or officers of the company that the en- 
terprise had at least a reasonable chance of success; but it coUapsed 
within a few months of the time when it was advertised in such glowing 
terme. They may not hâve been aware when they brought this suit, 
and may not be aware now, that the enterprise never had any chance to 
live after the refusai of Bischoffsheim & Goldschmidt to advance the 
money which the promoters supposed they would advance pending the 
negotiation of the whole issue of first mortgage bonds, and that prima- 
rily Bischoffsheim & Goldschmidt should be considered as responsible for 
its failure. If the officers of the company had received the money which 
they expected, the uncë'nipleted railways could hâve been built, and the 
Consolidated railway equipped, opened for traffic, and put upon the basis 
of a going concern. Whether the expectations of the promoters would 
hâve been realized is a matter of conjecture only, but it is not unreason- 
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able to suppose that the new railway would hâve gradually gathered 
strength and eventually obtained a fàir traffic and become a paying prop- 
erty. The bill is dismissed. 



Camdbn Iron-Works v. ¥ox. 
(dreutt Court, D. New Jersey. December 14, 1887.) 

1. CoNTKACTs—lNTERPRBTATipN— Evidence— Admissibility. 

An order, otherwise complète, to a manufacturer of iron pîpe for a large 
quantity of that material, given and acceçted Auguat 37. 1884, was in writiug, 
and concluded in thèse words: "The entlre delivery to be completed within 

weeks f rom date. We will wire you to-morrow in confirmation of thèse 

deliveries. " Held, in an action by the manufacturer to recover damages for 
refusai of the buyer to accept the pipe when delivered, that a conversation be- 
tween the parties had on August 37th prior to the exécution of the contract, 
and subséquent correspondence by mail and telegraph, were admissible to 
show that the blank was to be lef t until the buyer, who was under a contract 
to furnish the pipe with a per diem penalty, had aacertained what his limit 
was, and that he then was to, and did the next day, wirê what was to go in 
the blank, viz., the Word "nine. " 

2. Same— Perpobmancb— Time of the Essence. 

One who was under a contract with a per diem penaltj to deliver iron pipe 
to a city, gave a written order to a manufacturer, which was accepted the 
same day. The time of delivery was lef t blank, but the understanding of the 
parties was that the buyer was to telegraph the date the next day, which he 
did, âxing the delivery "within nine weeks from date. " The order was then 
entered by the manufacturer. The buyer wrote from time to time urging the 
speedy çrosecution of the work, and flnally, when the period was more than 
up, rescinded the order as to ail pipe not then delivered. Held, in an action 
by the manufacturer for damages for refusai to accept, that time was of the 
essence, and that the manufacturer, having entered the order after the blank 
was flUed, was bound thereby, and could not recover. 

At Law. Trial by the court without a jury. 

S. H. Grey, for plaintiff. a 

fhrûandt Parker and David McOlure, for défendant. 

Wales, J. The plaintiff brought this action to recover damages from 
the défendants in conséquence of their refusai to accept and pay for a 
certain number of cast-iron water-pipes which they had ordered to be 
manufactured and delivered by the plaintiff. The contract between the 
parties was in writing, and in thèse words; 
"Camden Iron-Works, Phila. — Gentlemen: 

"Please enter order for 
800 lengtha 12 in. cast-iron water-pipes 
300 " 6 " " •' " " 
— To conform in ail respects to the speciflcations of the u. e. V7., city of New 
York. 

"Priées, 6 in., $32.22; 12 in., $30.46 per ton of 2,000 Ibs., delivered on dock 
N. Y. city. 

" Delivery. You to commence making the 6-in. pipe Immediately f ollowing 
exécution of order now in your books from N. Y. city, and to commence mak- 



CAMDEN lEON-WOEKS V. FOX. 201 

ing the 12 in, on completion of 12 in. order now in hand from Boston. The 

entire delivery In New York to be completed within weeks from date. 

We will wire you to-morrow in confirmation of thèse deliveries. 

"Trs., Fox & Deummond, 

"Accepted: "Walteb Wood, Prest. Camden Iron- Works. " 

This order and acceptance were written in the office of Camden Iron- 
Works, in Philadelphia, and dated the 27th of August. 1884, and thë 
contract was complète with the exception of fiUing the blank space next 
preceding the word "weeks." Paroi évidence of the conversation had be- 
tween Mr. Wood and Mr. Drummond on the 27 th of August, and prior 
to the signing of the paper of that date, was admitted to explain a latent 
ambiguity, namely, the purpose of the blank space, and the meaning of 
the words, "We will wire you to-morrow in confirmation of thèse deliv- 
eries." Subséquent correspondence by letter between the parties was 
also admitted for the same reason. From this évidence it appeared that 
Mr. Wood and Mr. Drummond, during their interview on the 27th of 
August, and preceding the signing and acceptance of Fox & Drummond's 
order, were unable to agrée on the time within which the pipes should 
be delivered in New York, and this was left open until Mr. Drummond 
could ascertain, on his return to New York, the utmost limit of time 
that could be allowed. Fox & JDrummond were under a contract to fUr- 
nish water- pipes for the New York department of public works within a 
specified time, and were liable to a penalty of $50 for each and every 
day's delay in the fulfillment of that contract. Having discovered fhe 
time when their contract with New York would be up, Fox & Drummond 
sent to the plaintiff a telegram and a letter, of which the foUowing are 
copies: 

(Telegram.) "New Yobk, August 28, 1884. 

"R. D. Wooddk Co., Phila. : We conSrm yesterday's order N. Y, pipe, in- 
serting the word ' nine.' Fox & Drummond." 

(Letter.) "New York, August 28, 1884. 

"R. D. Wood & Co., Phila. — Gentlemen: We wired you conflrming or- 
der given yesterday for the New York pipe. Please insert the word ' nine* 
in the blank space before the word ' weeks.' This will make the letter writer 
gave you complète. Pox & Drummond." 

The défendants again wrote to the plaîntifif, under date of September 
1,1884: 

"Gentlemen: We wrote you on August 28th, conflrming our telegram 
of same date re New York pipe, and présume same duly reached you, and that 
ail is satisfactory. Fox & Drummond." 

The plaintiff replied to this on the next day: 

"Gentlemen: We hâve yours of the nrst instant at hand, and hâve en- 
tered your order for 6 and 12 inch pipe," etc. 

As early as September 20th, Fox & Drummond wrote to plaintiff: 

"Gentlemen: Please advise deflnitely when you will commence on the 
N. Y. pipe. We expected you would commence by this time. The delivery 
must be on time." 
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"To thîs plaintiffreplied, on &é 23di ■ 
" Wé shall turn onto your 12's at Millvilîe on Thursday, September 25th," 

— But without making any référence to the time of delivery. The de- 
fendants wrote again on the. 23d September to plaintiff: 

"Gentlemen: "We arewaitinga replyto the letter of September 20tli, rel- 
ative to theN. Y. pipe. You will oblige ,by wiring \is to-iuorrow on the sub- 
ject in case you hâve not already writteh us. This is i mportaùt. " 

Octoher 8th Fox and Drummond wrote to plaintiff: 
"I£ there is going to be any f urther delay on our order we should know it 
at once, as a matter of justice tb ûs, ànd thus hâve an opportunity of trans- 
ferring some portion bf the order to some foundry that will deliver the pipe 
at once, and so enable us to oariy ont oUr contract with N. Y. city." 

October lOth Fox & Drunimbnd înforriied the plaintiff by letter that 
there was little time then left in which to complète the order, and that 
no extension would be granted; and on October 29th they notified the 
plaintiff that ho pipe wbuld'be accebted by theni after that day, under 
the contraCt of August 27th. Onlylô pièces of 12-inch pipe were deliv- 
ered in New York within the Inihe Wéeks, and thesè were paid for. Ac- 
ceptance of ^l sent after that titiie was refused. The nine weeks ended 
on the 29th' bf October. Tlie jplain'tîff did not enter the order ôf Atigust 
27th until, after the receipt of the telegram and letter from thé défend- 
ants directing the insertion bf thé Word "nine" in the biankspace. It 
was, at tJÈiîCt ihbment, optional wîth the plaintiff to hâve accepted or re- 
fused the ter'rns of delivery, insistèd oh by the défendants. If the plain- 
tiff did not întend to be held |o aii expressly limitèd time for delivery, 
the défendants should hâve been ftdnkly and promptly informed of such 
intention, so that they could bave looked elsewhere for the needed pipés. 
But this wa;s not donc, although on September 2d plaintiff wrote to the 
défendants, -'Hâve entered your order for 6 and 12 inch pipe," and 
thus led the iatter to believe that their instructions had beeri obeyed, 
and that the time for delivery stipulated for by them had been made a 
part of their order. 

In view of thèse facts, th.e cohlit finds that the order of August 27 th 
waa inconiplef e uhtil the blànk ëpace had been filled up accordihg tô the 
meaning of the words, "We will wire you to-morrow in confirmation of 
thèse deliveries;" and that theMegram sent to and received by the plain- 
tiff on the foUowing day, directing how the blank should be fiUed, was 
made a partof the contract j;» that the absence of any objection by the 
plaintiff to the insertion of the word" nine" after the receipt of the tele- 
gram and letter of the 28th of August, was évidence of acquiescence in 
the terms proposed by the défendants; that the plaintiff had no author- 
ity to enter the order of August 27 th without fiUing in the blank as di- 
rected by the défendants, and Was consequently without authority to 
manufacture the pipe and charge the défendants therefor, unless the 
.terms of delivery, as stipulated for by the défendants, were complied 
with. No paroi évidence can be adraitted to vary or explain a written 
contract, except in case of fraud, mistake, or latent ambiguity. Hère 
there was no fraud or mistake in the inception of this order, but there 
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was an obscurity about it, as originaÏÏy written, which requîred to be re- 
moved before the contract between the parties could be rightly inter- 
preted, and for this purpose only was testimony dehors the written agree- 
ment received. Ùnder the opération of this rule, the larger portion of 
plaintiff' s testimony was excluded. 

The plaintiff having failed to deliver the articles contracted for within 
the time limited for their delivery, there can be no recovery in this ac- 
tion, and judgment must be entered for the défendants for costs. 



Babson V. RoBERTSON, Collector. 
{dreuit Court, 8. B. New York. January 25, 1888.) 

CUSTOMB DUTIES— ChABGBS AND COVBRINGS — ACT OF MaRCH 8, 1883— TiMB OT 

Taking Effbct. 

Section 7 of the tarifl act of March 8, 1883, repealing the statutes which pro- 
Tided for duties on charges and coyerings, and prohibitingtbe assessment of 
duties on sucii charges and coverings, did net take ellect until July 1, 1883. 
{SyUabns by the Ooiirt.) 

At Law. Action to recover back custom duties. 

The plaintiff, during tlie period between March 3 and July Ij 1883, 
made various importations of Portland cément, from Germany. The 
goods were invoiced, and entered for consumption as "free ou board," 
and the invpice and entered value included packing and transportation 
charges. The collector assessed a duty of 20 per cent, upon the entered 
value, including charges, and refused to receive or consider newconsular 
invoices in which the charges were sapaïately stated. This action was 
brought to recover the duties assessed upon the charges. At the cloSe 
of plaiiitiâ''s case coùnsel for défendant moved for the direction of a ver- 
dict in favor of the défendant, on the ground that the duties had been 
properly assessed by the collector, and that, at the time the goods were 
entered, charges were dutiable by law,inasmuch as section 7 of the tarifï 
act of March 3, 1883, abolishing duties on charges, did not take effect 
untilJuly 1, 1883. 

Hartley & Coleman, for plaintiff. 

Stephen A. Walker;\J. S. Atty., and W. Wîckliam Smith, Asst. U. S. 
Atty., for défendant. 

Lacombk, J. , (oraUy.) Of course acts take effect from the day of their 
passage, unless the law-makers express the intention that they shall take 
effect at some othertime. This particular act of 1883 provides particu- 
larly, as to différent parts, especial dates upon which those parts shall 
take effect. It is now contended that the use in section 7 of the word 
"hereafter" is conclusive and controlling of the question, and deterrainfis 
that, as to the provisions embodied. in that section, the act was to take 
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effect l^arch 3, 1883, — the day of its passage. In my opinion no such 
single Word in a statute would be sufficient to détermine the question. 
An examination of the whole act in ail its parts should be resorted to be- 
fore we undertake tosay what was the expressed intention of congress as 
to the date when it should take effect. The earlier sections, from 1 to 
5, are mainly concerned with internai revenue matters, and provide for 
the taking effect of the act on différent dates. The provision with re- 
gard to duties upon imports will be found in section 6 and those succeed- 
ing. Section 6 provides that on and after the first day of July, 1883, 
"the following sections shall constitute and be substituted for title 33 of 
the Revised Statutes," and then foUows the enumeration of the various 
dutiable articles, with the rates of duty which they shall respectively 
pay. Then foUows section 7, which is directed to removing the duty 
upon the packages, sàcks, or boxes, or other coverings in which dutiable 
goods may corne. Were there nothing hère save section 6 and section 7, 
while it might seem somewhat remarkable that congress should hâve 
fixed upon différent dates for the taking effect of thèse différent provis- 
ions with regard to imports, there would riot be sufficient to show a clear 
intention on the part of congress that the régulations with regard to cov- 
erings should not go into effect until the Ist of July. In my opinion, 
however, the next section is controUing of the question. Its sole pur- 
pose, when it is examined in connection with the section of which it is 
an amenr^.ment, indicates that it was part of the plan or scheme for re- 
lieving importers from the obligation of paying duties upon the coverings 
in which their goods corne to this country, and that section expressly 
provides that the provisions it contains shall go into effect on and after 
the Ist day of July, 1883. 

I am forced, then, to the conclusion that it was the clear intention of 
congress, and that they hâve expressed that intention with sufficient clear- 
uess to warrant holding, that the provisions in regard to the coverings 
went into effect on the Ist of July, 1883, and I shall therefore direct a 
verdict for the défendant, and give the plaintiff an exception. 



Smith et al. v. Good. 
(Circuit Court, D. Rhode Mand. March 8, 1888.) 

COKSTITUTIONAI, LaW— AmENDMBNT TO StATB CONSTITUTION— RiOHT TO QUES- 
TION IN FEDERAL COURTS. 

Act R. I. March 10, 1886, (Pub. Lawa, c. 650.) pro vides that the question of 
the adoption of article 5 of amendments to the constitution, prohibiting the 
manufacture and sale of intoxicating liqnors to be used as a beverage, shall 
be submitted to the people, the ballots counted by the governor, secretary of 
State, and attorney gênerai, and the result authoritatively announced by the 
governor by proclamation. HeH, in an action on a promissory note, given 
for the purchase price of such liquors, by the iadorsee, who took it with full 
knowledge of the considération, that the circuit court of the United States 
sittiug in Rhode Island had no power to inquire into the question of the légal 
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adoption of the amendment, the political power of the State havfng declared 
that the amendment bad been legally adopted, the amendment baving been 
acquiesced in by the people, and it never having been adjudged illégal by the 
courts of the state, and that judgment shoald be entered for the maker of the 
note. 

At Law. 

Chas. E. Gorman, for plaintiffs. 

WUson à; Senekes, for défendant. 

CoLT, J. This case was heard by the court, jury trial having been 
waived. It is an action upon a promissory note given for the purchase 
of intoxicating liquora. It is admitted that the plaintiffs cannot recover 
if article 5 of amendments to the constitution of Rhode Island, which 
prohibits the manufacture and sale of intoxicating liquors to be used as 
a beverage, bas been legally adopted. 

By the agreed statement of facts it appears that Hanley, Hoye & Co. 
were liquor dealers in the city of Providence, on June 12, 1886; that 
they were duly licensed to seU liquors at wbolesale and retail under the 
law for one year from July 1, 1886, and that they sold to the défendant, 
at Providence, on June 12, 1886, certain intoxicating liquors to beused 
as a beverage, for the sum of S696.50, and in payment thereof took the 
note declared on in this action. The note was afterwards, for value re- 
ceived, indorsed and delivered to the plaintiffs, with fuU knowledge and 
notice that it was given for the purchase of intoxicating liquors to be 
used as a beverage. It is further admitted that the governor of Rhode 
Island issued the proclamation of May 14, 1886, decjarina; article 5 to 
be a part of the constitution of the state. It is also agreed that there 
were no town meetings in certain towns in the state on the first Wednes- 
day of April, 1886, and no ward meetings held in the Ninth and Tenth 
wards of the city of Providence on that date; and that the ballots cast 
for the amendment in the towns of Lincoln, Cumberland, Warwick, and 
East Providence, and in the Ninth and Tenth wards of the city of Prov- 
idence, were given in district meetings, and not in town or ward meet- 
ings. The contention of the plaintifis is that the amendment was not le- 
gally adopted because — Mrst, under article 13 of the constitution of 
Rhode Island a ballot on a proposed amendment can only be given in 
town or ward meetings; second, in the aeveral acts creating districts no 
jurisdiction is conferred upon district meetings to receivé ballots upon a 
constitutional amendment; third, the act of submission of March 10, 
1886, does not submit the proposition of amendment to be voted upon 
in district meetings, but to "meetings of electors," — meaning necessarily 
those established in the constitution; fourth, even if the act can be con- 
etrued as intending to submit the amendment to district meetings, it 
was beyond the power of the législature to submit it to be voted upoû 
at other meetings than those designated in article 13 of the constitution. 

The first question which meets us at the beginning of this case ia 
whether the court has any jurisdiction to détermine the issue which is 
faere raised. When the political power of a state déclares that an amend- 
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merit to the constitotîon has béen daly'adopted, and the amendment 
is acquiesced in by the people, and has never been adjudged illégal by 
the state court, the jurisdiclion of a fédéral court to question the validity 
of such a change in the fundamental law of a state should clearly appear. 
I am referred to no case in which any fédéral court has assumed to ex- 
ercisâ such a power. There are décisions of state courts where the su- 
prême court of the state has passed upôn the regularity of the adoption 
of amendments to their constitution ■where the instrument prescribed the 
mode of amendment. The question is reviewed at great length in the 
récent case of KoeMer v. fZïH, 60 lowa, 543, 14 N. W. Rep. 738, 15 N. 
W. Rep. 609, and themajority of the court there held that a case in- 
volving the regularity of the adoption of an amendment to the constitu- 
tion, not in any manner pertaining to the judicial authority, is subject 
to the jurisdiction of the state court; but in view of the powerful dissent- 
ing opinion of Judge Beck in that case it can hardly be said tliat such 
a rule of decisdoa is fuUy establisbed in the state tribunals. But how- 
ever this may be, I cannot but consider the position of the fédéral courts 
«s différent. I am not satisfied that any such judicial power is conferred 
onder the fédéral constitution upon the courts of the United States. It 
ueems to me contrary to the plan of the fédéral government for its judici- 
ary to thus interfère with what is recognized and accepted as part of the 
constitution of'a state. The very framework of the fédéral government 
présupposes that the states are to be the jùdges of their own laws; and it 
is not for the fédéral courts to interpose,' uûless some provision of the 
fédéral constitution has been violated. It is not pretended in this case 
that any fédéral question is raised. The fédéral courts dérive their pow- 
ers from section' 2 of article 3 of the constitution of the United States, 
and I flnd no such power there enumerated as is hère sought to be in- 
voked . The constitution itself provides when the United States may in- 
terfère in the government of the states. Section 4 of article 4 déclares 
that the United States shall guaranty' to every state in the Union a re- 
publicanform^of government, and shail protect each of them against in- 
vasion; and, on application of the législature or of the executive, (when 
the législature cannot be convened,) against domestic violence. When 
the United States will interfère with the government of a state under thi& 
provision, rests with congress or the executive rather than with the 
courts. 

The assumption of such a power by the fédéral courts as is now con- 
tended for would lead to much confusion, and place the fundamental 
laws of the states on very unstable foundations., The adoption of an 
Amendment may turn upon a question of fact as weU as law, and, if it 
be a question of fact, where is the limit or end of the controversy that 
may be provofced? Suppose one party dénies that the requisite num- 
ber of'quaiifted 'électors voted for the amendment. Might not' the court 
te forCed into the iriquiry as a question of fact of the l^al qualificatioa 
of every 'Vôtér in the state who voted for thé amendment? Where the 
politiotû pmèr oî the state has declared that the fundamental law has 
been Changedj and the législature hâve passed statutes in obédience 
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thereto, and the people hâve accepted such change, it cannot be that 
the State of Rhode Island must wait uhtil the end of protracted proceed- 
ings in a fédéral court to discover whait its fundamental law is, in a case 
where it is not pretended that any question arising under the fédéral 
constitution is involved. Further, questions of fact are tried by jury, 
and a décision only binds the parties to the case; one jury in one case 
might décide that the amendaient was valid, and another jury in another 
case, upon a différent présentation of the facts, might reach the conclu- 
sion that the amendment was invalid. Surely a court should hesitate 
before assuming a jurisdiction which might lead to such results. And 
this is another reason why the clearest authority should beshown before 
a fédéral court should assume to pass upon, and perhaps déclare iUegal, 
the solemn act of a state by which its fundamental law is changea. But 
the fédéral courts hâve refused to interfère in thèse cases. I know that 
the plaintiffs rely on the distinction between the adoption of a new con- 
stitution and an amendment to an existing constitution. It is admitted 
that the first àct is political in its nature, and therefore outside of the 
judicial power. But upon reason it is difficult to see any wide distine- 
tionbetween the two, Both areacts of the same sovereign character on 
the part of the people, and both concern changes in the orgauic law of 
the State. The fédéral courts hâve never recognized this distinction. 
Indeed, the reasons which are urged against the power of a state court 
to adjudicate upon the validity of a new constitution do not apply to the 
fédéral courts, and therefore, if a fédéral court can take jurisdiction in 
the one case, it mayin the other. It is said that a state court is.forbid- 
den frontentering upon: such an inquiry when applied to a new consti- 
tution, and not to an amendment, because the judicial power présup- 
poses an established government, and if the authority of that government 
is annulled and overthrown, thé power of its courts is annulled with it; 
and therefore, if a stale court should enter upon such an inquiry . apd come 
to the conclusion that the- gOvemment under which it acted had been dis- 
placed by an opposing government, it would cease.to be a court, and it 
would be incapable of pronouncing ajudioial décision upon the question 
before it; but, if it décides at ail, it must necessarily affirm the existence 
of the government under whieh it exercises its judicial powers. But it 
is manifest that thèse objections to a state court entering upon such an 
inquiry are inapplicable to a fédéral court, which is independent of the 
state government. The reasoning of the suprême court of the United 
States in Luther v. Borden, 7 How. 1, whére the court was asked to dé- 
cide between two contesting govemments in Ehode Island, — the old 
charter government and the Dôrr government, — is as pertinent, it seems 
to me, to the case of an amendment as to rival constitutions. Indped, 
by the language of the court itself, no distinction is made betwqén a con- 
stitution and an amendment. Mr. Chief Justice Taney, speaking for 
the court, says: 

"In forming the constitù'{;iqiis of the différent states, after the Déclaration 
of Indepéndençe, and in thé yarious changes and altérations which hâvesince 
been made, thé poUtical depàrtment bas always determined whçther thé pro- 
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posed constitution or amendment was ratifled or not by tlie people of the state, 
and the judicial power has followed its décision." 

On the point of the authority in the constitution for the fédéral courts 
te entertain juïisdiction in this class of cases, Mr. Justice Woodbuby, 
yfho agreed with the opinion of the court on this branch of the case, 
says: " Again, the constitution of the United States enumerates specially 
the cases over which its judiciary is to hâve cognizance, but nowhere in- 
cludes controversies between the people of a state as to the formation or 
change of their constitutions." The case of Luther v. Bordm is still the 
law of the fédéral courts, and it has been followed by the suprême court 
wherever similar questions hâve arisen. White v. Hart, 13 Wall. 646; 
Qeorgia v. Stanton, 6 Wall. 50. 

In this case the law of the state has provided (act March 10, 1886, c. 
550, Pub. Laws) that the question of the adoption of this amendment 
should be submitted to the people, that the ballots should be counted 
by the govefnor, secretary of state, and attorney gênerai, and the resuit 
authoritatively announced by the governor by proclamation. So far as 
the ibderal courts are concerned, I think that the détermination made 
by the state ofRoers, acting under and in pursuance of this provision, is 
to be taken as the voice of the people of Rhode Island on the question 
whèthet the amendment bas or bas not been adopted. Further ques- 
tions might arise if the suprême court of the state should at any time dé- 
cide to" the contrary, but with thèse questions we bave nothing to do in 
the présent case. It is sufficient now to say that since the resuit of the 
voté où :this amendment has been ascertained by the authority appointed 
for that purpose by the law of the state, and no other authority or de- 
partment of the state government has spoken to the contrary, it seems 
clear to me that the fédéral government is to take the resuit as announced 
by the governor as a final statement of the fact in the case. I am of 
opinion, both upon reason and authority, that this court has no lawful 
power to in^juire into the validity of article 6 of amendments to the con- 
stitution of Rhode Island, and therefore judgment must be entered for 
the défendant. Judgment for défendant. 



HiLL V. SCOTLAND COTJNTY. 
(Circuit Court, m. D. Mmouri. ir. D. March 6, 1888.) 

1. CotrtlTIBlS— LlABILITIBS AND INDBBTEDNESS— BoNDS— BONA FiDB HOLDBR. 

A pilrchaser of negotiable bonds of a county is not afEected with construot- 
ive notice of the pendency of a suit to test the validity of such bonds. 

3. SamB— P0HCHA8BR OF BONA FTOK HoLDER. 

A purchaser from an innocent holder of negotiable bonds of a county, issued 

under proper authority in subscription for stoclc of a railroad corporation, 

can recbver thereon against the county, eyen though he purchased them with 

notice <ft the pendency_ of a suit to test the validity of such bonds, in which 

; they wei^e adjudged void. 
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At Law. 

F. T. Hughes, for plaîntiff. 

H. A. Cunningham, for défendant. 

Thav^,b, J. This is a suit on 46 coupons clipped from 40 bonds of 
& séries of 200 bonds of the dénomination of $1,000 each, alleged to 
bave been issued by Scotland county to the Missouri, lowa & Nebraska 
Railroad Company in payment for stock of that corporation subscribed 
in 1870. By stipulation of counsel the case was submitted on the tes- 
timony contained in the printed transcript of the record of a case be- 
tween the same parties, which was tried some years since by my prede- 
cessor, Judge Treat, at St. Louis, Mo. , and is now pending on appeal 
from his décision in the suprême court of the United States. The an- 
Bwer in this case, as I take it, admits that ail the coupons sued upon 
and iiled in this case bear the signature of the county cierk of Scotland 
i)0unty, and were detached frôm bonds which were signed by the presid- 
ing justice of the county court of Scotland county, and that his signature 
is duly attested by the signature of the county clerk and seal of the 
county court. There is a plea that the coupons declared upon are not 
the act or deed of Scotland county, but, taken as a whole, it is clear, I 
think, that the answer puts in issue, not the genuineness of signatures 
to the bonds, or the existence of instruments purporting to be bonds of 
Scotland county, such as are described in the pétition, but the powerof 
the varions county officiais to exécute such securities, and thereby bind 
the county. The authority of the county court to issue the bonds in 
question, notwithstanding the consolidation of the Alexandria & Bloom- 
field Railroad with the lowa Southern Railway, thereby forming the 
Missouri, lowa & Nebraska Railroad, and notwithstanding the change 
of the route of the road, is settled, so far as this court is concemed, by 
the décision in Scotland Go. v. Thomas, 94 U. S. 682, where thèse ques- 
tions are fully considered and determined. 

The answer contains a further plea to the effect that the entire issue 
of bonds by Scotland county, including, of course, those from which the 
coupons in suit were detached, hâve been adjudged void by the suprême 
court of the state of Missouri, in the case of Wagner v. Meety, 69 Mo. 150, 
and that the plaintifif stands in privity with the défendants in that suit, 
and is bound by the decree therein, not being himself an innocent pur- 
chaser of the bonds, and not having derived title thereto by, through, or 
under an innocent purchaser thereof. This latter défense was mainly 
relied upon in the case tried before Judge Teeat, and is particularly in- 
voked in the présent suit. In the case of ScoUand Go, v. HiU, 112 U. S. 
185, 5 Sup. et. Rep. 93, also in the case of Warrm Go. v. Marcy, 97 U. 
S, 96, it was held that purchasers of commercial paper like that now in 
suit were not chargeable with constructive notice of the pendency of liti- 
gation affecting the title or validity of such securities; that to bind a 
purchaser of such securities by a decree or judgment in a suit affecting 
the same to which he was not a party, it must appear that he bought 
v.34F.no.3— 14 
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■with actual notice of the pending litigation. Following that rule,' Judge 
Teeat held in the former suit between tbese parties that to preclude 
plaintiff from recovering upon the. coupons then in issue (inasmuch as 
the suprême court of the United States had decided that the county of 
Scotland had authority to issue the bonds* from which the coupons were 
detached) it must be made to appear that every holder of the bonds, 
from the time they left Mety's hands, who, as an agent of the county, 
delivered tkem, down to and including the plaintiff, was affected with 
actual notice of the suit of Wagner against Mety. In other words, it was 
ruled that, if a single holder intermediate between Mety and the plain- 
tiff boughtthe bonds in open market, for value ^ without notice of the 
suit, and prior to, maturity, that such negotiation to an innocent pur- 
chaser created a good title, upon which plaintiff might recover, notwith- 
standing the decree in Wagner v. Meety, and notwithstanding any notice 
which the plaintiff may hâve had of that suit at the date of his purchase. 
The ruliiig of the court on that point is not seriously questioned in the 
présent casé. , Indeed, it is a well-settled rule of commercial law that 
title to a negiotiable instrument created by a sale of the same to an inno- 
cent person, for value, and before maturity, is a title upon which any 
subséquent transférée can recover, notwithstanding he may hâve notice 
of infirmities of title, or of equities or défenses that exist between the 
original parties. Commis^doners v. Qlcark Go., 94 U. S. 278; OromwéU v. 
Sac Go., 96 U. S. 59; Stpry, Prom. Notes, § 191. It is insisted, how- 
ever, that 231 of the bonds involved in the -présent case were not in- 
volved in the former suit; that the title thereto was not traced in the 
former suit;; îthat no negotiation of the same to an innocent purchaser 
was proven; and that, when on the présent trial the record in the suit 
of Wagner v: Meety was offered, the burden devolved upon the plaintiff to 
show that he was himself an innocent purchaser of the 23 bonds in ques- 
tion, or to show a title dei*ived thereto from an innocent purchaser, 
which, as it is claimed, the testimony in the record whoUy fails to es- 
tablish. With référence to this contention I will say that as' the ■ plea 
relied upon is thatof a former adjudication that the bonds were iliegally 
issued, which adjudication is claimed to be binding on the plaintiff 
merely beôause hè dérives title to the bonds under persous who were par- 
ties to that isuit, and With: notice of its pendency, it is doubtful whether 
the production of that record imposed on plaintiff the burden of tracing 
the bonds,' and showing that they had passed through the hands of an 
innocent purchaser. As plaintiff was not a party to the suit oî Wagner 
vw Meety i ànd as the bonds involved were negotiable securities, it woùld 
seem rather that the decree in. that case would not be évidence as àgainst 
thé plaintiff that the bonds were put in cirûulation fràudulently or ilie- 
gally, so as t6 cast the burden of proof upon plaintiff,; until thè défend- 
ant had itself traced the history of the bonds, and given évidence at least 
'tending to show that plaintiff and ail preceding holders bought with' no- 
tice of that suit, and so stood in privity with the défendants therein. 
Défendant seems to invoke the decree in that case as évidence of fraud 
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and illegality in the issi:e of the bonds before laying the necessary foun- 
dation to make the decree évidence as against those who were not parties 
to the suit. 

But, be thia as it may, assuming for the purpose qf this décision that 
the burdèn is on the plaintiff to show that the 23 bonds alluded to that 
were not involved or traced in the former suit hâve passed tbrough the 
hands of an innocent purchaser, the testimony, in my opinion, fairly 
shows such fact. The évidence contained in the printed record upon 
which this case was submitted, shows that the Missouri, lowa & Ne- 
braska Railroad Company transferred the entire issue of bonds for value 
and before maturity to the lowa Kailroad Contracting Company; that 
the latter company bought without notice of the suit ôf Wagner v. Meely, 
and without notice of any infirmity of title, and that it subsequently 
sold the whole issue in open market at about 80 cents on the dollar to 
varions purchasers. Without any référence, therefore, to thè question 
whether the testimony also shows that plaintiff bought with notice of 
the pending suit, or with notice that a part Of the bonds had been put in 
circulation in violation of an injunction of the state court, it appears to 
me that the évidence establishes the fact without contradiction that be- 
fore the bonds reached his (plaintiif s) hands, they had passed tbrough 
the hands of an innocent purchaser, and that he is not precluded from 
recovering in this case by reason of any notice or information which he 
may bave had at the date of his purchase. The resuit is, in my opinion, 
that judgment should be entered as prayed for by the plaintifif; and it is 
accordingly go ordered. 



McKiNisTBY V. United States. 
(Ctreuit Court, B. D. Alabama. March 9, 1888.) 

1. Unitesd! States Commissioners— Fbeb — Comflaint in Criminai, Cash. 

A United iStates commissioner is not entitled to a fee for drawing a com- 

glaint in acriminal prosecution, but, such complaint being sworn to and flled, 
e is entitled to the fee, viz., 10 cents, prescribed (Rev. 8t. U. 8. g 847, par. 1) 
for administering an oath, and to that, viz., 10 cents, for filing a paper in a 
cause (Rev. St. IL S. § 847, par. 7, and § 838, par. 3.) 

2. Samb— Reducing Testimoht to Writinq. 

Code Ala. §§ 4256, 4357, provides that in the preliminary examination of a 
. criminal the magistrate shall reduce to writing the testimony of the complain- 
ant and of such witnesses as he may offer in support of the charge, and styles 
such testimony a déposition; but the testimony of each witness need only be 
"8igned"by him, and is notrequiredtobe certifled and flled, norarethe same 
formalities observed in the pi-oceeding as are prescribed (Id. §§ 3807, 3808) in 
the taking of dépositions. Beld, that such an examination in the case of one 
charged with an offense against the United States, rèduced to writinç by a 
United States commissioner in Alabama, was not a "déposition" within the 
meaning^ of Rev. St. U.> 8. S 847, car. 6. prescribing a fee of 20 cents a folio 
"for taking and certif ying déposition s to file. " 
8. Samb — Warrants and Summons. 

Under Rev. St. U. S. § 847, par. 7, and § 828, par. 1-8, a commissioner is en- 
titled to a fee of one dollar for issuing. and 10 cents for filing, a warrant, and 
35 cents for issuing a summons, and 10 cents for hling it when returned 
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4 Samb— Enteristo Retubnb. 

The entering by a commissioner of a return of a warrant or subpœna issned 
hy_ him, is not a like service as performed by clerks of the TJnited States courts, 
within the meaning of Rev. St. U. S. § 847, par. 7; and he is not entitled to 
the compensation (15, cents per folio) provided for those oflScers by section 
828, par. 8; the commissioner not being required by law or order of court to 
enter such returns, and he having no record on which to make such entries. 

5. SaME— CONTINUANCB — Peb DiBM. 

When, by request of the accused, on the day of hearing, a continuance un- 
til the next day is granted, without other proceedings, the commissioner ia 
not entitled to the per diem of five dollars, prescribed by Rev. St. U. S. § 847, 
par. 8, for the day of hearing. 

6. Same— Bail-Bonds. 

He is entitled under Rev. St. U. S. § 847, par. 7, and § 838, par. 8, to compen- 
sation for drawing bail-bonds at the rate of 15 cents for each folio, but not to 
. a fee for flling such bonds; section 1014 requiring the bonds to be returned to 
• thecourt before whlch the accused is bound over to appear. 

7. Samb— ACKNOWLEDGMENT. 

The provision in Rev. St. TJ. S. § 847, par. 3, allowing commissioners 35 
cents fpr "taking an acknowledgment" does not apply to acknowledgmonts 
taken by such offlcers to bail-bonds. 

8. Same— ,Oath to SuebtieSu 

The law of Àlabama requiring the magistrate conducting a preliminary ex- 
aminatioh to justify persons offered as bail, a commissioner in that state, 
when admitting a person charged with an offense against the United States to 
bail, is entitlea to a fee of 10 cents for each surety to whom he administers an 
oath. Rev. St. U. S. § 847, par. 1. 

9. Same— WiTNBssES. 

He is entitled to compensation for administering oaths to witnesses as to 
their mileage and attendance at the rate of 10 cents for each witness, (Rev. 
St. tJ, 8. § 847, par. 1,) and for each certiflcate or order issued to a witness for 
his pay at the rate of 15 cents a folio, (Rev. St. U. S. § 847, par. 7, and § 828, 
par. 8.) 

10. Same— DooKET Entries. 

Rev. St. U. S. § 838, par. 8, provides compensation for clerks "for entering 
any return, rule, order, continuance, judgment, decree, or recognizance, 
» « * fQj. each folio, 15 cents. " Section Hit, aftér specifying certain fées 
to be paid commissioners for particular services therein meutioned, provides 
(paragraph 7) that "for any other service, such compensation as is allowed to 
clerks for like services. " Seld, that "any other service" meant "service" re- 
quired of commissioners by law or by order of court, and that, commissioners 
not being required by law or order of court to enter on their dockets any of 
the items speciflcally meutioned in paragraph 8, § 828, they were not entitled 
to compensation for such entries. 

11. Same— Transcript; 

Where the order of court requires commissioners to forward to the clerk a 
transcript of the proceedings in each case examined by them, they are enti- 
tled to be paid for a copy of the proceedings as entered on their docket at the 
rate of 10 cents a folio, and for the certiflcate annexed thereto at the rate of 
15 cents a folio. Rev. St. U. S. § 847, par. 7, and § 838, pars. 8, 9. 

13. Same- MoNTELT Report. 

They are entitled under the same sections, and order of court, to compen- 
sation for a monthly report in duplicate of ail cases instituted or examined 
before them, at the rate of 15 cents a folio. 

13. Same— Copies op Process. 

They are entitled to 10 cents a folio for copies of the "process" returned by 
them into the clerk' s office of the court, as required by Rev. St. § 1014, pro- 
viding for the arrest and removal for trial of offenders against the United 
States; "process, " however, signifyingonly the warrant or writ by which tho 
accused was brought to answer the charge preferred against him. Rev. St. S 
847, par. 7, and § 838, par. 9. 
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At Law. Action by William D. McKinistry, a United States com- 
missioner, for fées disallowed by the first comptroller of the treasury de- 
partment. 

G. L. & H. T. Smith, for plaiutifif. 

J. D. Bumett, Dist. Atty., for the United States. 

TouLMiN, J. The plaintiff is a United States commissîoner for the 
Southern district of AÏabama, and brings this suit to recover a balance 
claimed to be due him on acîount of services rendered by him as such 
commissîoner for arid on behalf of the United States. The accounts sued 
on run from February 10, 1887, to September 30, 1887, inclusive, and 
originally amounted to $1,823.45. They were sworn to, duly presented 
to and approved by the proper court, and transmitted to the first comp- 
troller of the treasury department for payment. The sum of $666.46 
was allowed and paid on thèse accounts, but the balance claimed was 
disallowed and payment thereof refused. The entire account is before 
the court, and the complaint allèges that the services therein charged for 
were actually and necessarily rendered, and the charges made therefor 
are just and according to law. The United States, by the district at- 
torney, interposes a gênerai déniai of the allégations of the complaint. 
The plaintiff submits as évidence in support of his complaint bis own 
testimony; ail the papers in the several cases specifically menti oned in 
the pétition, and in vvhich the services charged for are claimed to hâve 
been rendered; his accouûts as set out in the pétition, and the orders of 
court allowing them; the order of the court requiriug dockets to be kept, 
and his doçket. 

Officers who are entitled to receive fées for their services can receive 
only such fées as are specificaUy prescribed by law. The statutes of thé 
United States prescribe the services for which commissioners are entitled 
to receive fées, and prescribe the fées that shall be charged. Kev. St. 
§§ 823, 828, 847, 1764, 1765. Unless we find in the statutes authority 
for the fées charged in the accounts sued on, they cannot be allowed. 
Ja-man v. Stewart, 12 Fed. Rep. 271, 275; Rev. St. §§ 823, 1764, 1765. 
There is no authority found in the statutes for the charge for a complaint. 
Neither section 828 nor section 847 prescribe a fee for drawing a com- 
plaint in a criminal prosecution, nor for any like service. But, as a 
complaint is sworn to and filed, I think the petitioner is entitled to the 
fee prescribed for administering an oath, and for filing a paper in a 
cause. 

While it was admitted in the argument by plaintifPs counsel that there 
is no fee allowed for the complaint eo nomine, it was urged that he should 
be allowed compensation for taking dépositions at the rate of 20 cents a 
folio, under section 847, Rev. St., inasmuch as he is required, in the 
preliminary examination of a criminal charge to reduce to writing the 
testimony of the complainant, and of such witnesses as he may pro- 
pose in support of his complaint. The Criminal Code of this State 
requires this, and calls such testimony "déposition." Code of Ala. 
vol. 2, §§ 4256, 4257. But it does not require such testimony to be 
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certified and filed by the magistrate. Nor dbes it require such testiraony 
to be taken with the same fonnalities as is required by the statute in the 
taking of dépositions. 1 Code Ala. §§ 2807, 2808. The Criminal Code 
only requires that the testimony shall be signed by the witness. 2 Code 
Ala. §§ 4256, 4286. That such examination, reduced to writing by the 
commissioner, is not a déposition in contemplation of section 847 , Rev. 
St. U. S., which prescribes-a fee for taking, and certifying dépositions 
to file.iBee Nail Factory v. Corning, 7 Blatchf. 16; and also opinion in 
the, case; of Strong v. U. S., in the district court for the Southern district 
of Alabama, filed February 21, 1888, (see ante, 17.)' But I find as 
a matter of fact iû this case that the testimony of the witnessea exam- 
ined on the preliminary hearing in the caSes mentioned in the pétition 
wqs not certified by the plaintiflf as commissioner, and was not formally 
filèd by him, and there is in fact no charge for taking and certifying dépo- 
sitions in the accounts sued on. 

The plaintiff is entitled to a fee for issuing and filing a warrant, 
and for issuing and filing a Subpœna, when duly returned. He is 
not entitled to a fee for entering returnof warrant or subpœna. Sec- 
tion 847 does not pro vide for any such fee. He is not required by law 
or by the order of this court to enter such return, and he has in fact no 
record on which to enter it. So he cannot claim compensation for it 
on theground of a like service perfonned by clerks of the United States 
courts. Section 828, Rev.St., provides compensation for clerks for en- 
tering return. They hâve records on which to rtake such entry, and it 
is their duty to make it. The petitioner did, as a gênerai thing, enter on 
his docket the return of the warrants and subpœnas in the cases exam- 
ined ;by him. But the order of the court, which requires commissioners 
to keep a docket, does not prescribe among the entries required by it to 
be triade on the docket the entry of retum of warrants and subpœnas. 
It does require specifically certain entries to be made, bnt.omits the re- 
turn of ivarrants and subpœnas. There being, then, no law or order of 
court requiring such service, and no fee provided for a service not nec- 
essary or required to be performed, the charge hère made cannot be 
sustained. : . ; 

No per diem fee is chargeable for a day when there is neither hearing 
nor deciding on a criminar charge, as wheri by request of the défendant 
a oontinuance is granted withoutother f)roceedings. Rev. St. § 847. In 
the case of Thomas H. Boyles (being the second case mentioned in the 
account sued on) there is a per diem charge of $10. I find from the évi- 
dence that there was but on« day employed in hearing and deciding the 
charge. On the first day there was a oontinuance tnerely by request of 
the défendant. The petitioner is entitled to but one per diem fee in 
that case. 

Petitioner, as -the proof shows, is entitled to fées for only 324 oaths 
to witnesses examined on the^ hearing. Bût this i$ irrespective of oaths 
administered to witnesses as to their mileage and attendance. 

The petitioner is entitled to compénsatioa for drawing bonds at the 
rate of 15 cents a folio. The bonds submitted in évidence contain four 
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folios each. There is no oath to them, and none îs required by law, and 
they are not required to be filed by the commissioner; but the Jaw re- 
quires that they shall be returned to the court before which the défend- 
ant is bound to appear. 2 Code Ala. § 4426; Rev. St. § 1014. Peti- 
tioner is therefore not entitled to a fee for oath to and filing of bonds. 

The charge for acknowledgmentto bonds isunauthorizedby law. There 
is no such thing as taking an acknowledgment to a bond required by 
law , and the proof fails to show that there were any légal ackno wledgments 
taken to the bonds in évidence. Section 847, Rev. St., pro vides a fee 
for taking acknowledgments, but in my opinion this has no référence to 
a bail-bond, and applies only to an act having référence to convey- 
ancing. See opinion in Strong v. U. S. , supra, and authorities therein 
cited. The statute of this state authorizes the magistrate to justify or 
qualify the persons offered as bail. In such case an oath is required, 
and for administering each oath the petitioner is entitled to a fee of 10 
cents. 

I find from the évidence that petitioner is entitled to compensation for 
administering oaths to 195 witnesses as to their mileage and attendance 
at 10 cents each, and for as many certificates or orders issued to said 
witnesses for their pay at 15 cents a folio. The ceftificate or order which 
is desigoated "pay-roÙ" for each witness by the cotnmissionercontaihs less 
than two folios. The petitioner is not entitled to the docket fées chargea. 
24 U. S. St. at Large, 274; opinion in Strong v, U. S., supra. 

There is no law which allbws fées for docket entries. Section 828, 
Rev. St. , provides compensation for çlerks "for entering any return, rule, 
order, continuance, judgment, decree^ or recognizance, * * * for 
each folio fifteen cents." And section 847, after specifying certain 
fées to be paid commissioners for particular services therein mentioned, 
provides that "for any other service, such compensation as.is allowed to 
cierks for like services." This of course means "for any other service" 
required of commissioners by law dr by the order of court. Aijd they 
are not: required by law or by the order of court to enter on their dockets 
any of the items speciôcally mentioned in that clause of section 828 above 
quoted. I hâve always considered that compensation for such docket 
entries as were required to be made was covered by the docket fee for- 
merly allowed commissioners. Ab they are not now entitled to docket 
fées, there is no compensation provided for docket entries. 

Since the order of the court requireg commissioners to forward to tbe 
clerk of the court a transcript of the proceedings in each case examiued 
by them, I think they are entitled to be paid for a copy of the proceed- 
ings as entered on their docket at the rate of 10 cents a folio, and for the 
certificate annexed thereto 15 cents a folio. Rev. St. §§ 828, 847. Pe- 
titioneiiis allowed this compensation, but in four cases set out in the pé- 
tition there are no certificates to the copy of proceedings. In thèse cases 
he cannot recover compensation for certificate. 

I hold that he is entitled to compensation for a monthly report in du- 
plicate of ail cases instituted or examined before bim during the month 
at 15. cents a folio. Id. He is required by order of the court to make 
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this report in duplicate. Bat he is not entitled to be paid the fées 
charged for report in internai revenue cases, because no such cases were 
instituted or examined to be reported as required by said order. 

I also find that petitioner is entitled to the fées for copies of the pro- 
cess returned by him into the clerk's office of the court, as required by 
section 1014 Rev. St. The charges for copies of process are allowed only 
as to copies of the warrants so returned. Process signifies warrant, or 
the writ by which the défendant- is brought to answer the charge pre- 
ferred agaînst him. No charge for copies of other papers is allowed. 

Judgndelit will be entered for the plaintiff for $226.59. 



Sbibert Cylinder Oil-Cup Co. v. Détroit Lubeicator Co. 

{Circuit Court, E. D. Miehigan. February 14, 1888.) 

1. Patents roB Inventions— Who abe Infbingebs— Licensees. 

A contract whereby complainant agrées not to sue défendant for anjr future 
infrinKementB of its patent, in considération of- défendant' s accounting for 
machines manufactured and paying a royalty tliereon, is in substance and ei- 
f ect a license, and compldinant cannot treat défendant as an infringer by rea- 
son of its refusai to account and pay royalties. 
S. Same— LioBNSE— Bebach of Contract— Injunotion. 

Whçre complainant bad cbnsented that a third party should enter upon the 
manufacture of its machines, in compétition with its own licensee, to whom 
■ it had givën certain exclusive rights, and such compétition had resulted in a. 
large réduction in the price of the machine, held, that whether such a consent 
was a tecbnical.yiolation of its contract with the licensee or not, complainant 
was not ebtitled to a preliminary injunction. 
(Syllabus by the Court.) 

In Equity; Gn motion for a preliminary injunction. 

This was a bill to recover damages for an infringement of letters pat- 
ent No. 138,243, issued April 29, 1873, to John Gates, for an improve- 
ment in lubricators. The bill contained the usual allégations of the is- 
suance of the patent, its assignment to plaintiff, proceedings in varioua 
suits, in which the validity of the patent was several times adjudicated, 
and the infringement by the défendant, against which an injunction was. 
prayed. The biU then proceeded to set forth (paragraph 9) that the de- 
fendant wrongfuUy pretended that it had a right to make, use, and seU th& 
said inveïition by reason of a contract between the plaintiff and défendant, 
made on the Ist of December, 1883, in which it was agreed that neither 
party should sue the other under any of the patents now or hereafter 
owned by them; but in answer to this it was averred that this agree- 
ment bad been rescinded, and that such rescission was caused by the 
wrongful act and default of the défendant in failing to make certain re- 
turns and pay certain royalties stipulated therein, and for such neglect 
and refusai, and because of the répudiation by the défendant of the agree- 
ment, the plaintiff had elected to rescind it, and that the infringement 
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complained of was committed subséquent to such rescission. It was 
further averred that even if said agreement had not been rescinded, the 
covenant not to sue was no bar to this suit, because the défendant had 
not observed and performed the co venants contained in such agreement 
in refusing to make the returns and pay the royalties stipulated therein. 
The answer admitted the use of the Gates patent by the défendant, and 
relied upon the agreement mentioned in the bill, which was claimed to 
be still in force. A copy of the agreement was annexed to the answer. 
After reciting in substance that the plaintiff was the owner of certain 
patents granted to Gates, among them the one in suit, for sight-feed lu- 
bricators, and that the défendant was the owner of certain other patents 
to Charles H. Parshall and George H. Flowers for rival inventions, and 
that contentions had arisen between the parties, growing out of infringe- 
ments by each of the patents belonging to the other, and the pendency 
of a suit in the United States circuit court at Boston, wherein the Seibert 
Company was plaintiflf, and one Burlingame, an alleged agent of the Dé- 
troit Company, was défendant, and also a certain other suit in the United 
States court at Détroit, wherein the Détroit Company was plaintiff, and 
certain vendees of the Seibert Company were défendants, it was agreed 
that judgment should be entered for the plaintiff in each of such suits, 
and that full satisfaction of each of said judgments should be dulj' en- 
tered of record in each case. It was further agreed that neither party 
should inake use of the agreement by advertising or otherwise making 
the same public, so as to injure the business of the other, and that if any 
part was made public, the whole should be made public; that the agree- 
ment should not be exhibited, or a copy be furnished to any one. Fol- 
io wing this was the folio wing covenant: 

"And* 80 long as the eo venants and agreements to be observed and performed 
by the parties respeetively are observed and performed, each party agrées not 
to sue or dh-ectly or indirectiy authorize to be sued the other party, its agents 
or vendees, under any of the letters patent now or to be hereafter owned by 
it. * * * And it is further agreed that neither party shall imitate the 
styles or shapes of the lubricators made by the other party." 

FoUowing this was a récital that the Seibert Company was the owner 
of a number of letters patent granted to Nicholas Seibert, which it was 
claimed the défendant was infringing, which charge of infringement the 
Détroit Company disputed; and after reciting that it was expédient to 
settle said disagreement "in considération thereof, and of a full release 
by said Seibert Co. from ail alleged future infringements of said patents 
by said Détroit Co., its agents or vendees outside of the New England 
states, the said Détroit Co. agrées, so long as the covenants and agree- 
ments to be performed by said Seibert Co. are performed by it, and so 
long as this agreement remains in force, to report to the treasurer of the 
Seibert Co." every month the number of lubricators made and sold by it, 
and within 10 days thereafter remit a royalty for each lubricator made 
and sold during the preceding month; "and in considération thereof, 
said Seibert Co. agrées not to molest by suit or otherwise said Détroit 
■Co., its agents or vendees, for any alleged infringement of said Nicholaa 
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Seibert patente." FoUowiug thia -yvere a number of agreements and cov- 
enants, noheof which were material except those numbered 17 and 19, 
in the copy of the agreement annexèd to the answer, which were as ibl- 
lows: "(17) And said Seibert Co. agrées not to authorize the use of said 
Nicholas Seibert patenta outside of the New England states, except a» 
above." "(19) Thisagreementshallbe bindingupon the parties hereto, 
their respective successors and assigns, and shall continue in force during 
the terma^ respectively, for which said Seibert patents were granted." 
The answer further claimed a breach of this agreement in the fact that 
plaintiff had, contrary to its stipulation not to authorize the use of said 
Seibert patents outside the New England states, oontracted with a New 
York corporation, known as the "Nathan Manufacturing Company," 
which had made constant use of the sight-feed, and had entered into a 
sharp compétition with the défendant in selling railroad lubricators ali 
over the United States, and that in conséquence the défendant had been 
obliged to reduco its priées to meet the réduction in the price of com^ 
plainant; that its sales had been much diminished from what they other- 
wise would hâve been; and that in conséquence it had suflfered œany 
thousand dollars damages, which défendant claimed to recoup against 
the plaintifPs claims for the royalties. The contract with the Nathan 
Company, which was made Pebruary 3, 1885, was substantially as fol- 
lows: The Seibert Company, for the purpose of extending the manu- 
facture and sale of lubricators outside the New England states, appointed 
the Nathan Company its manufacturing and selling agent, subject toand 
in conformity with any existing contracts for the introduction and sale 
of lubricators to railroads ônly in the United States, other than the New 
England states, now binding on the party of the first part, which con- 
tracts the party of the second part has examined and understands; the 
Seibert Company not to be prevented thereby from making and selling, 
and the Nathan Company agreeing to manufacture and sell locomotives 
and air-brake lubricators as such agents; the agency to be revocable at 
any time by 12 months' notice; the Nathan Company to solicit aud fill 
orders, to assume the entire expeûse, to collect the bills, and to account 
from time to time, retaining a commission according to ascale provided; 
and the Nathan Company is tobe and shall represent itself as manu- 
facturing and selling agent of the Seibert Company for the said lubri- 
cator business to railroada. 

G. J. Hunt, J. H. Raym/ohd, and Edmund Wetmore, for plaintiff. 

A. P. Hodgeamd OharlesA, Kent, ior dsiendant. 

Brown, j., (^afier stating Ihe fauAs as above.') This case turns largely 
upon the construction to be given the agreement between the plaintiff 
aind défendant, and upon the further question whether, regarding the re- 
flisal of the défendant to make returns and pay royalties upon the Sei- 
bert: patents as unlawful, the plaintiff . was authoiized to treat the contract 
as rescinded, and sue for an infringment of its patent. Upon a careful 
reading of this contract, it is quite évident that its purpose was to adjust 
two coiitroversies between the parties. 
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Thcj^raJ, contaiiied in paragrapbs 1 to 7, inclusive, relates to two suits 
between the parties at Boston and De'roit, witli respect to the Gates and 
Flowers and Parshuil patents, and the ternis upon which each party 
should be permitted to use the patents of the otber. As bearing upon 
thèse the Contaract provided: (1) ïhat judgments and\satisfaction of the 
same should be entered in both suits; (2) thatthe agreement should not 
be used by either party, by advertising or otherwise making the same 
public, so as to injure the business of the other party; (3) that the agree- 
ment should not be exhibited, or a copy fumished to any person; (4) 
that neither party should imitate the styles or shapes of the lubricators 
made by the other party. It was further provided in paragraph 6, that 
"so long fts thè covenants and agreements to be observed and performed 
by the pg.rties respectivdy are observçd and performed, each party agrées 
not to sué, or directly or indirectly authorize to be sued, the other party, 
its agents or vendees, under any letters patent now or hereafter to be 
owned by it." 

The second controversy relates to the alleged infringement by the de- 
fendant of the Seibert patents, and this part of the agreement was in- 
tended to settle the terms upon which the défendant should be per- 
mitted to make and sell thèse in the future. Thèse terms were that, so 
long as the covenants and agreements to be performed by the said Sei- 
bert Company were performed by it, the défendant should repoi-t monthly 
the number of lubricators manufactured and sold, and should pay a roy- 
alty thereon. The contract contained a number of other covenants, 
(paragraphs 12 to 20,) most if not ail of which refer to the Seibert pat- 
ents alone, though it is possible that Nos. 12, 19, and 20 might be con- 
strued as referriug to both séries of patents. 

There is evidontly nothing in the two judgments which would bar a 
subséquent suit by the plaintiff against the défendant, for an infringe- 
ment of the Gates patent. The suit against Burlingame, of which the 
défendant had assumed the défense, bad passed to a judgment in favor 
of the plaintiff. This established the validity of the Gates patent as 
against the défendant, and in the absence of the covenant contained in par- 
agraph 6, we see nothing to prevent the plaintiff from suing for any subsé- 
quent infringement of this patent. The judgment in the suit against Met- 
calf, at Détroit, of which suit plaintiflf had assumed the défense, established 
the validity of the Flowers and Farshall patents as against the plaintiff, 
but the validity of thèse patents was not necessarily inconsistent with 
that of the Gates patent; in fact, the Flowers patent is now admitted to 
be an improvement upon the Gates. Paragraph 6, however, interposes 
an obstacle to the prosecution of any suit so long as each party respect- 
ively observed its own covenants a,nd agreements. We were at tirst in- 
clined to the opinion that this paragraph referred only, — so far as re- 
spects the plaintiflP, — to the Gates patent; but the covenant being not to 
sue "under any of the letters patent now or hereafter to be owned by 
it," the inference is strong that ail of the patents named in the agree- 
ment were intended to be included. In this case the covenants and 
agreements mentioned in the paragraph must be given an equally broad 
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interprétation, and held to include not merely those which preceded and 
were included in paragraph 6, but also those contained in the pani- 
graphs reJating more particularly to the Seibert patents. At the sauiy 
time it seems very singular that while the parties apparently intend ed 
to relinquish ail remedy for non-payment of royalty on the Seibert pat- 
ents, by suit upon those patents, they should reserve the right, if such 
royalties were not paid, to bring suit upon the original Gates patent. 
For a non-payment of the royalty upon the Seibert patent, it would 
hâve been much more natural to reserve the right to sue upon those pat- 
ents, rather than upon the Gates patent, and the inference is very 
strong that it was intended, by the entry of mutual judgments upon the 
Gates and Flowers and Parshall patents, to give each party the right to 
deal with thèse patents as if they belonged to it. Had paragraph 6 ter- 
minated with the words, "under any of the said letters patent," the in- 
ference would be irrésistible that it was intended to apply only to those 
which had been previously mentioned. Notwithstanding the broad 
language, "under any letters patent now or hereafter owned by it," we 
still entertain a grave doubt, arising from the connection in which thèse 
words are used, whether the refusai to pay royalties upon the Seibert 
patents was ever intended to authorize a suit upon the Gates patent. 
Indeed, the proper construction of this contract is enshrouded with dif- 
ficulties. One thing, however, is entirely clear. It was never intended 
to authorize a suit upon either the Gates or Seibert patents, so long as 
monthly statements were made, and the royalty upon the Seibert pat- 
ents promptly paid. Conceding that the covenant not to sue, contained 
in paragraph 6, foUowing the description of the Gates patent, is dis- 
charged by the refusai of the défendant to pay royalties upon the Sei- 
bert patents, if thèse covenants amount to a license to use the Seibert 
patents upon those terms, it is impossible to distinguish this case from 
that of HarteU v. TUghman, 99 U. S. 547, in which it was held by a ma- 
jority of the suprême court that a patentée bas no right to treat a license 
as a nullity, and charge the défendant as an infringer. This was also a 
suit in equity for the infringement of a patent. The bill set out, not a 
license in terms, but a contract with the défendant for the use by the 
latter of plaintiff's invention. It charged that défendants paid him a 
considérable sum for the machines necessary in the use of the invention, 
and also paid the royalty for several months for thé process secured by 
the patent. It further alleged that after défendants refused to do certain 
other things charged to bave been a part of the contract, plaintiff for- 
bade them further to use his patent process, and sought to charge them 
as infringers, As in this case, the défendants admitted the validity of 
the plaintiff's patent, their use of it, and their liability to him for it» 
use under the cohtract. They set out in a plea the contract as they un- 
derstood it, and the tender of ail that was due to the plaintiff under it, 
and their readiness to perform it. Although a license was tendered, 
none was ever signed. The court held that the suit was not one arising 
under the patent laws, and that plaintiff's only remedy was to sue for 
his royalty as ofteu as the same became due, bring a suit in equity for 
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a spécifie performance, or seek to hâve the contract annuUed and set 
aside. It was held, however, that plaintiff had no right in himself to 
abandon the contract, to treat it as a nuUity, and to charge the défend- 
ants as infringers. "We do not agrée," says the court, "that either party 
can of his own volition déclare the contract rescinded, and proceed pre- 
cisely as if nothing had been done under it. If it is to be rescinded, it 
can be done only by a mutual agreement, or by the decree of a court of 
justice. If either party disregards it, it can be specifically enforced 
against him, or damages can be recovered for its violation. But until 
so rescinded or set aside, it is a subsisting agreement which, whatever 
it is or may be shown to be, must govern the rights of the parties in the 
use of complainant's process, and must be the foundation of any relief 
given by a court of equity." The case holds in substance that the con- 
tract between the plaintiffs and défendants amounted to a license, which 
neither party could revoke at pleasure; and that plaintiff had no right 
to treat the défendants as infringers simply by reason of their refusai to 
pay the stipulated royalties. It must be regarded as practically over- 
ruling Brooks v. StoUey, 3 McLean, 523, and Cohn v. Rubber Go., 3 Ban. 
& A. 672. 

Now, if a covenant not to sue for future infringements in considération 
either that the covenantee shall permit the covenantor to make use of his 
patent, or that the covenantee shall make returns and pay royalties upon 
patents owned by the covenantor, be not a license, it is difficult to char- 
aeterize it. No particular form of words is necessary to constitute a 
license. Anything which confers upon another the right to do an act, 
which without such act would be illégal, is sufficient for that purpose. 
It may be given in express terms, or iinpiied from the conduct of another 
without the use of any words at ail. Mr. Walker, in his work upon Pat- 
ents, defines a license to be a conveyance of a right untier a patent, which 
does not amount to an assignment or a grant. Section 296. Indeed, 
mère acquiescence, if founded upon a valuable considération, is sufficient 
of itself to amount to a license. It is well settled that a covenant not 
to sue a dèbtor opérâtes as a release of the debt, and I see no reason to 
doubt that a gênerai covenant not to sue for future infringements is as 
complète a license as if permission were formaUy given by a written in- 
strument to that effect. That a bill wiU not lie to annul a license where 
the only material allégation is that the licensee failed to make a report 
of his manufactures and sales and pay royalty, was decided in Densmore 
V. Tanite Co,, 32 Fed. Rep. 544, and that plaintiif cannot in such case 
sue for an infringement was also held in Purifier Go. v. WolJ, 28 Fed. Rep. 
814, 

As the circuit court has jurisdiction of this case by reason of the diverse 
citizenship of the parties, we do not undertake to say that we might not 
entertain jurisdiction of a suit to annul and cancel the agreement, as in- 
dicated in Hartell v. Tilghman. 

But again, irrespective of the question of a final recovery under this 
bill, we thihk the plaintiff has not made such a case as entitles it to a 
nreliminary injunction. By the seventeenth paragraph of the agreement 
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ît covenànts not to authorize the usé of tlie 'Seibert'iJatents outside of tbe 
New Eiîgland States. Whettiér in violation of this covenant or not, it 
entered into another contràot with the Nathan Company, under which 
the la;tter bas erribâtked in tbé manufacture and sale of lubricators, and, 
aa clearly Sbown by the affidavits, the rivalry between the parties bas be- 
bome so fieïce thàt the price has been reduced from $50 to $60 a set to 
$20 or $23. In other words, the value of defendant's monopoly (and it 
was evidéntly intended by thb oontract to give it a monopoly outside of 
the New England states) has been practically destroyed by the act or 
connivance of the plaintiff. Under thèse circumstances, as there is no 
question made with regard to the defendant's responsibility, we think 
the court cannot properly be called upon to enjoin in a summary way 
the furtheï continuance of defendant's business. 



The Wasp.» 

HuDSON et o2. V. The Wasp. 

{IHatrict Court, É. ît. New York. March 8, 1888.) 

SalVaob— What Constitutes— Pebïï,. 

The barge Wasp, while being towed up the Atlantic coast by the tug Amer- 
ica, encounterèd a gale, and was ancbored inside the Delaware breaKwater, 
the America anchoring about half a mile distant. Thé water becoming rougher, 
the Wasp, desirous of changing ber position, signaled to the America. Her 
signal was answered by the tug McGaulley, which went to her, and was in- 
formed,— according to the McCaulley's story, — that she had 18 inches of wa- 
ter in her hold. The McCaulley thereupon notiâed the America, and was tbld, 
— as the McCaulley's witnesses testifled,— that the America would not go to the 
assistance of the barge, whereupon the McCaulley returned, and towed her to 
a place of eafety. On thèse facts the McCaulley claimed to hâve performed 
a saWage service, asserting that the refusai of tne America to go to the Wasp 
put the latter in great péril, and that without the aid of some tijg the barge 
^ would hâve sunk at her anchor. The Wasp asserted that she had no water 
in her of any conséquence, and that the McCaulley was not told that she had 
18 inches; while the America swore that she had never refused to go tô the 
aid of the Wasp, but had told the McCaulley that she would go as soon as she 
could get np her anchors. Eeld, on the évidence, that the America had not re- 
fused to ço to the barge, and, as she was bound by her towing contract to 
render this service, the Wasp was at no time in péril; that the McCaulley's 
service was therefore not a salvage service, and thelibel should be dismissed. 

In Admiralty. 

Goodrich, Deadyét Goodrich, for li bêlants. 

Samuel Park and Butler, Siillman & Hvhhard, for claîmants. 

Benedict, J. This is an action against the barge Wasp, to recover 
fora salvage Service claimed to bave been rendered that barge in Decem- 
ber, 1885, by the tug McCaulley. It appears thâtin December, 1885, 
the tug America, while engaged in towing the barge Wasp and the barge 

Reported by Edward G. Benedict, Esq., of the New York bar. 
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Hornet from Norfolk, Va., to New LorwîoQ, Conn., met vyith heavy 
weather, which caused her to take her tow into the Delaware breakwater 
for sàféty, where she anchored the Wasp about half a mile from the 
breakwater, A gale from the north-east came on, and afterwards, on the 
morning of thé 27th of December, the wind shifted to the north-west, 
blowing heavily, and raising a rough sea at the place where the Wasp 
was anchored. The barge labôred in the sea, and one or two of her 
hatches were stove in, wherôby some water passed into her hold. She 
had on board a compétent crewj was not leaking, and her pumps kept 
the water nnder control. Her master, however, determined that it wa3 
Wise to hâve her moved to a safer location near the ice-breaker, and at 
about 8 or 9 o'clock on the morning of the 27th set a signal in his rig- 
ging to call the tug America to him for the purpose of being moved by 
her. At this time the America was at anchor about a half a mile away, 
with sufficient steam up to enable her to navigate. There was also about 
the same distance away another tug, called the McCaulley. This latter 
tugi on seeing the signal on board the Wasp, proceeded to her, and ten- 
dered her services. According to the testimony of those on board the 
Wasp, ber Services were declined, but she was requested to go to the 
America, and inform her that the Wasp desired to be towed up to the 
ice-breaker before the tide changed. After having spoken the Wasp, the 
McCaùiley proceeded to the America, and there had a conversation with 
the master of the America about which there is a confiict of testimony. 
It resulted, however, in the McCaulley 's returning to the Wasp, taking 
a hawser from her, and holding her up to her anchors until one of her 
anchors was secured, and then towing her, with one anchor down, to a 
place near the ice-breaker, where she was sheltered from the wind and 
waves. This service occupied from one to three hours, according to the 
estimâtes. It involved no extraordinary péril to the McCaulley, and 
was of benefit to the Wasp. The peculiarity of the case consists in this. 
According to the testimony of the captain of the McCaulley, when he 
spoke the Wasp the master of the Wasp informed him that she had 18 
inches of wàter in her, and requested him to iuform the master of the 
America of that fact. When he reached the America he did report that 
fact to the captain of the America, and thereupon the master of the 
America refused to go to the Wasp, but told the McCaulley to go to her, 
and do what he could. Accordingly the libelant contends that the re- 
fusai of the America to go to the Wasp placed the Wasp in great péril, 
because without the aid of some tug the Wasp would bave sunk at her 
anchor; that the McCaulley was the only tug able to relieve her, and, 
having done so, is entitled to salvage reward. On the part of the Wasp 
the évidence is that she had no water iu her of any conséquence; that 
the captain of the McCaulley was not told that she had 18 inches of 
water in her; that the services of the McCaulley were declined in the 
first instance, and only accepted in the end because of the further state- 
ment of the master of the McCaulley that. the captain of the America 
had dirécted him to take the Wasp to the ice-breaker. There is also a 
sharp confiict as to what passed between the McCauUey and the captain 
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of the America at the time the MçCaulley went to the America. The 
màster of the America swears that he never refused to go to the Wasp, 
but, on the contrary, asserts that when the McCaulley came to him he 
informed the captain of the McCaulley that he would go to the Wasp as 
soon as he could get up his anchors; and upon the représentation of the 
master of the McCaulley that the Wasp had already 18 inehes of water 
in her, and was in a sinking condition, he directed him to return to the 
Wasp, and hold her up to her anchors until the America should come. 
If the statements of the master of the America be true, there was no péril 
in the situation of the Wasp, because there was time enough to enable 
the America to remove her to the ice-breaker before the tide changed, 
and the America was bound to render this service by reason of her con- 
tract of towage. 

In determining this issue of fact, some things bearing upon the cred- 
ibility of witnesses are to be noticed. For instance, the master of the 
McCaulley states that the master of the America gave as his reason for 
refusing to go to the Wasp that he had as much as he could do to take 
care of himself. Such a statement would be palpably false when made, 
for the America was in no danger, and able to take care of herself with- 
out difficulty. It does not seem probable that a statement so evidently 
false would hâve been made. The master of the McCaulley also says 
that the master of the America assigned as a reason for sending the Mc- 
Caulley to the Wasp that the Waap would sink before the America could 
get to her anchors. Such an impression had no foundation in fact, and 
if formed by the master of the America must hâve been created by state- 
ments made by the captain of the McCaulley tending to give an exagger- 
ated account of the condition of the Wasp. Taking thèse features into 
considération, in connection with the other statements of the witnesses, 
I hâve arrived at the conclusion that the America did not refuse to go to 
the Wasp, as asserted by the McCaulley, but, on the contrary, was will- 
ing to go to her, and would bave gone to her and moved her as the Mc- 
Caulley did, before the tide changed. This conclusion is décisive of the 
case, for if the America was willing to go to the Wasp, and able to re- 
move her before the tide changed, being bound by her towing contract 
to render this service, the Wasp was in no péril ; and the service rendered 
by the McCaulley was not a salvage service. If the case of the McCaulley 
were otherwise free from objection, it might be proper to allow her tow- 
age compensation for the time employèd, notwithstanding the fact that 
the only claim set forth in the libel is for salvage. But the claim for sal- 
vage is made by the libel to dépend upon the fact of a refusai by the 
America to do her duty to the Wasp; and when an assertion like thatis 
found to be contrary to the fact, I do not think it prop'a- *^^ sjjnw her 
towage even. I hâve not passed without notice the paper sigtfeu ùj me 
master of the Wasp the next morning. That paper, however, was signed 
under the impression that the America had refused to go to the Wasp, 
and had sent the MoCauUey. It bas no tendency to confirm the asser- 
tion made by the master of the McCaulley that the America had refused 
to go to the Wasp. The libel must be disraissed, but without costs. 
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Shobt V. Chicago, M. & St. P. Ey. Co. 

(Oireuit Court, D. Minnesota. March 18, 1888.) 

1. BBMOVAii OF Causes— LocAi, Préjudice. 

Where the plaintiS is a citizen of Minnesota, and tbe défendant is a corpo- 
ration 6î Wisconsin, doing business in Minnesota, the circuit court for the 
district of Minnesota hag, under the act of congress of March 3, 1887, amend- 
ing the "removal act" of 1875, original jurisdiction of the controversy, when 
that question dépends solely on the fact of the diverse citizenship of the par- 
ties, and the défendant may remove the case on the ground of local préjudice. 
Pollowing Fales v. Railway Co., 83 Fed. Rep. 673, and overruling County of 
Tuba-v. Mining Co., Id. 188. 
à. Samb— Peacticb— Act of Mabch 8, 1887. 

Under thè act of congress or March 8. î887, it is for the circuit court to de- 
■ terniihe whether or not the préjudice or local influence, for which a removal 
is sought, actually ezists; and until that fact is made t6 appear no removal caia 
be ordered. Overruling Fisk v. Henarie, 32 Fed. Rep. 417. 
S. Saiœ-^Affidavit foe RemoVaS— BuffioiéNct. 

The défendant, a corporation of Wisconsin, doing. business in Minnesota, 
having been suedin the local courts of Minnespta by a citizen of that state, 
fllèd through its proper officer an affldavit for removal in the form prescrlbed 
by the act of congress of 1867, viz., that he had reason to belle ve, and did be- 
lieve, that by reason of préjudice and local influence he would not be able to 
btain justice in that forum. Meld, on motion to remand, that the affldavit 
was insnfflcient; the inability to obtain justice in the state tribunal for the 
peasons set out not being "made to appear to the circuit court," as required 
by the act of, congress of March 3, 1887. 
4. Same-Filing Affidavit pî State Coubt. 

' Where a removal is sought uhder the act of congress of March 8, 1887, on 
the ground of préjudice or local influence, the affldavit may be flled in th« 
Btate court, and a certifled copy of it in the circuit court 

On Motion to Remand. 

WUsan & Bowers, for the motion. 

W. H. Norrk and Fkmdrau, Squires & Quiàmm, contra. 

Bekweb, J. This is a motion to remand. . This action was bivnght 
by a citizen of Minnesota against this raib-oad corporation, which is a 
citizen of the state of Wisconsin. It is an attempt at removal under the 
act of ,i887, on the ground of local préjudice, it being too late for a re^ 
moyal on the ground of différence ofcitizenship. 
. One ground of the motion to remand is that this court cannot take 
original jurisdiction of an action by a citizen of this state against a citi- 
zen of another state, and therefore, if it cannot take original jurisdiction 
of such an action, it cannot by removal acquire jurisdiction. I had oc- 
casion to examine that question in the state of Nebraska, and I there 
came to the conclusion that that proposition cannot be sustained. I 
think an action can be maintained in this court against a citizen of an- 
other state. I am aware that there is a décision in the circuit court oî 
Oalifornia to the contrary. Field, Sawyer, and Sabin, JJ., County of 
Yvi>a V. Mining Co., 32 Fed. Rep. 183. I shall' not discuss that ques- 
tion at length, from the fact that my brother Shikas, in the Northern 
4iptrict of lowa, bas written an opinion upon thia point, which will be 
v.34P.no.4 — 15 
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published, no doubt; and I will say that his opinion expresses my ideas 
with respect to thàt niatt». 'Fafes V. JiaU-my Cb.,;32 Fed. Rep. 673. 

The other question is this: An affidavit is filed for removal, in which 
the aflSant states that he. bas reasOn to believe, and does 'believe, that by 
reason of préjudice and local influence he will not be able to obtain jus- 
tice in that forum. Jn other words, an affidavit is made by the propef 
bfficeré Bf iUiei corporation iô the form presçribed by the act of 1867. 
That aet reads thus: ; 

".Wliëna suit is betweea a citizen of the state in M'hich it is brought and a 
citizen of another state, itinay be so iemoved on the pétition of the latter, 
whetherhô bé plaintifE or défendant, flléd at any time before the trial or final 
hearing of the suit, if, before or at the tinje of th,e flling sald pétition, he makes 
and files in said court an affldavit.stating.that he bas reasoil to believe, and 
ioeà believe,' th^t frôm ptèjiidice or Idcali influence he WÎU ijot be able tç ob- 
<|iin Juatîçe ^li said state coiirt." 

By that act the removal iBvas gtanted upon the filing of the affidavit^ 
if in the foith prescribefî. ! TheTômdval wâs absolute, and the aetual ex- 
istence dfj^j/èjudicç.^f'locial^ not a màtter for inquiry. 
in other Vords, congress casi the burden .upon the conscience of the party , 
and said- that; if he was willing to inake an affidavit that he believed and 
had reasôti to believe th^t ff(;>m pi'ejudice or local influence he could not 
obtain justice in the state court, then he should hâve a removal to the 
fédéral court. Nowhere was it left to be determined as to whether or not 
such préjudice or influence did exist. But whénever âpy party litigant 
in the staté court, with the proper citizenship existing, felt that he could 
not obtain justice in the staté court, and was willing to express that fact in 
an affidavit, the right of removal went beyond the power of challenge. 
The act of 1887 is a complète reversai of that theory. I am aware |;hat 
Judge Deady, of Oregon, in the case of Mak V. Hmarie, 32 Fed. Rep. 417, 
has held that this portion of tihe act with respect to the filing of the affi- 
davit is still in force, but I think he is mistaken. The thought which 
underliès- the matter of préjudice and local influence to-day , and that un- 
derlying the act of 1867, are entirély différent. WMle this act of 1867 
ig not in tenps repealed, yet it is familiar law that whièh a later act cov- 
ers the saméground, and is obviously intended by the législature to be ita 
expressed wiU upon the whole Subject-matter involved thërein, then, àl- 
thoUgh theremay be no ternis éffepeal, and although there may Tae 
some provisions' in the èarlier not ftbsolutely inconsistent with those bf 
the later a«tv yet the whole bf thé earlier act is repealed. To my mihd" 
it is obvions that the législation ôf 1887, with respect to préjudice and 
local influence, was intended tosupêrsede entirély the act of 1867, and 
tï> plant the ûiatter upon a new bàsis, ahd, plainting it upon a new basis, 
to let the act of : 1887 take thé placé of that of 1867. Let us see wha!t* 
the act of 1887 says upon that subject: '„ 

"Wherè à' suit la now pending, or mfiy be heréafter brpught, in any stat© 
court, iii; which there is a controversybetween a citizen bf the state in which 
the suitis brought and a citizen bf another state, any défendant, being:8Ùoh 
citizeùofiianother state, may remove SQÇh sait into the circuit court of thë 
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United Sfates ftsrthepro^t district, a« «{ly* (âye fièfOré tÈé'triâitWèreb'f^'Wliêri 
ItBtiall t)e niade tQ app^ar tosàidjcironit codrt.that from prejutiie^'ot^Iocaï 
influence lie will not be able to obtain justice in such state court." ; ■ ; 

In other words, before a rçmoval can be had on the ground of préju- 
dice or local influence there must be shovm to the circuit court of the 
United States the existence of such préjudice or local influence. It is 
not given to the party tipott his^ conscience to s!ay he believes, or has 
reason to believe, that çucb préjudice exists, and thereby, become enti- 
tled to a removal; but therè is a question of fàct which the circuit court 
must détermine, and it cannot- order the removal until it appears'tbat 
Buéh préjudice or local influence exists. Now, how can that fact be made 
to âppéar? How can àny' fact be ma^e to àppear, either by oral testi- 
mppy oraffidavits? The affidavits in tljis case do not allège the fact. 
Gounsel for plaintiff insista that an affldavit in form simply saying that 
tjiçrè doejs exist préjudice or local infljjence so as to preyent a fair trial, 
is not sùïBcient; that that is a fact ■w'hich cannot be testified to in a 
gênerai way; that the affidavits must show a séries of isolated and spp- 
arate facts, from which, taken together, the court can see that such local 
préjudice does exist. Upon that propositibn I am inclined to hold ag^inst 
him so far as the first showing is made. It is not, however, necessary 
to positively décide that question now. _ If the question were presejated 
ï should be inclined to hold that an affldavit allegiiîg in plain and une- 
quivocal terœs that such local 'préjudice does exist, and that a fâir triai 
cannot be had, would entitlff the partyitô a removal. I think, however, 
that that fact, like any other fact, may be challenged. After the affl- 
davit bas biéén presented, arid a removal ordered, the party opposing it 
may come in and traverse that allégation of préjudice the same as any 
other avérment of fact; and this need not be done by a plea of abaté- 
ment. No particular form of procédure is prescribed. The rule has ob- 
tained, as is proper, that where a pétition for removal is filed on the 
ground ofcitizenship, the truth of its allégations shotild be challenged 
by a plea in abatement. But under the local préjudice cause no péti- 
tion need be filed; sill that is required is that it shall be made to appear 
to the circuit court that from préjudice of local influence the party mU 
not be able to obtain justice in such state court; and this showing may 
be made by affldavit, and if this contains a spécifie avérment, while it 
may not be GOnclusive, it is prima fade évidence of the fact, and throws 
the case into this court, leaVing the other party to challenge its truth. 
There being no form, no procédure, prescribed, I think the court in ariy 
particular case may prescribe a mode of procédure, or might lay down a 
gênerai rille applicable to ail cases. Such being the conclusion to whiCh 

I bave cotne, both from the argument hère and those had elsewhere, it 
must be held that this affldavit is insufficient. It is no affldavit at ail, 

II is a forai of aflSdavit that might be used for the vérification of a pleadi 
ing or other purposes when authorized by statute, bût as évidence it is 
noth'ingi I shall bave to stistain thé motion to remand, on the grotihd 
that there is no évidence bèforé me froni trhich to findttie, existence 
of any préjudice or local influence. As a question of pràctice, and oiit 
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of respçjçt to the state court, I think that the affidavit of prqudîce or 16* 
cal influeQCe may be âled in that court, and then a certiôed copy filed ià 
this. 



ViNAL V. Continental Const. & Imp. Ce; 

{Oireuit Court, ir. D. îfew York. March 19, 1888.) 

RehotaIi. 07 Causes— SdPÀBÀBLE: Contbovbhsy— Act dp MaBCH 8, 1887. 

A bill of complaint. filed in a state court of New York by a citizen of Mas^ 
sàchùsetts, against a corpbratlon of Connecticut and a corporation of New 
York, averréd a c'ausé bf aiction, and prayed for damages and an accounting 
as against the Connecticut corporation alone, for failure t6 perform a con- 
tract. Held. ih&t the Connecticut corporation was entitled to a removal un- 
der the act of congress bf March 3, 1887; the plaintifiE and the removing de- 
fendant havinç a separable controversy ; they being citizens of différent states, 
and the remoTing défendant net having been sued in his own state. 

On Motion to Remand. 
Matthew Haie, foT the motion. 
Thomas H. Hubbard, contra. 

Wallace, J. This suit was brought in the state court by a citizen 
of Massachusetts against a corporatiou of Connecticut and a corporation 
of this state. It was renioved upon the pétition of the défendant, the 
Connecticut corporation, and the plaintifif has moved to remand. 

Althougl? the suit présents a controversy to which upon ? very prepos- 
tèrous thëory of légal right the corporation of this state is a necessary 
party as weÛ as the removing défendant, it also présents a separable con- 
troversy between the plaintiff and the removing défendant, because the 
bill of complaint avers a çau^e of action, and prays for daniages and an 
accounting as against that défendant alone, for failure to perform a con- 
tract. In this respect it is like the case of, Boyd v. OUI, 21 Blatchf. 543, 
19 Fed, Rep. 145. According to.tba act of March 3, 1887, inasmuch 
as the plaintiff and the removing défendant hâve a separable controversy, 
are citizens of différent states, and the removing défendant was not sued 
in his own state, the casées removaUe under the act of March 3, 1887. 
Under the second section ôf that act any suit of a civil nature is remova- 
ble by the défendant of which the circuit courts are given jurisdiction 
by the first section, and by the first section the circuit courts are given 
jurisdiction of controversies between citizens of différent states in which 
the mattér in dispute is of the requisite sum or value. The act is a slov- 
enly pièce of, patch-work put upon the act of March 3, 1875; but, reading 
the original and araendatoijy acts side by side to disçover what has been 
inserted in and what left out of the original act, the meaning of the changes 
and their effect seem tolerably plain. The first section of the amenda^ 
tory act, like the first section of the original act, relates exclusively to 
the original jurisdiction of the circuit court; and the second section of 
the amendatory act, like thçs second section of the original act, relates ex- 



VINAL P. OONTINENTAI. CONST. i IMP. CO. 229 

clusîvely to the jurisdiction whîch may be resorted to by removai. It 
would seem to be the reasonable . meaning of the second section in the 
amendatory act, like the second section of the original act, to peripait a 
défendant to litigate in' the circuit court by a removai, any suit which he 
could litigate there if it was originally commenced in a circuit court. 
The first section of the original act is a comprehensive grant of original 
jurisdiction to fhe circuit courts, and defines (1) the nature and scope 
of the jurisdiction over the subject-matter of suits; (2) the limitations of 
the jurisdiction over the person of défendant; and (3) therule of décision 
by which to ascertain when an assignée occupies a différent position, as 
respects diversity of citizenship, from his assignor. The second section 
of that act authorizes a removai by either party of any suit brought in a 
state court which could hâve been tried in a circuit court if it had been 
brought there originally because of the subject-matter involved. The 
first section of the amendatory act changes the first section of the original 
act, so that (1) the sum or value of the matter in dispute requisite to ju- 
risdiction of the subject-matter must now be $2,000, exclusive of inler- 
est, instead of $500, not exclusive of interest, and does not otherwise 
change it in respect of jurisdiction of subject>matter; (2) restricts the ju- 
risdiction over the person of défendants, so that a défendant can no longer 
be served, with original process wherever he may be found, and must be 
served in the district of which he is an inhabitant, unless the suit is one 
where the jurisdiction of the subject-matter is founded only upon diver- 
sity of citizenship, in which case he may be served either in bis own' 
district or in the district of the plaintiff, if he can be' found there, and 
does not otherwise change it in respect to the jurisdiction of the person 
of défendants; and (3) changes the rule of décision for ascertainingwhen 
an assignée occupies a différent position, as respects diversity of citizen- 
ship, from his assigner. The second section of the amendatory act re- 
stricts the right of removai so as to confine its exercise to a défendant 
who is, a non-resident of the state in which he is sued in a state court, 
and makes no other change in the second section of the original act. 
Ambiguity bas been introduced into the second section of the amenda- 
tory act.by limiting the right of removai to suits "of which circuit ^iourte 
are given jurisdiction by the preceding section." It has been thought 
by somethat this phrase restricts the right of removai to suits in which 
the particular circuit court to which a défendant seeks to resort has not 
only jurisdiction of the subject-matter but also jurisdiction over the per- 
son of the défendant. This is not a necessary, and does not seem to be a 
sensible, construction of the section. That phrase was apparently usèd 
to dispense with a recapitulation of the several conditions which déter- 
mine the jurisdiction of the subject-matter in the first section. The 
word "jurisdiction" refers to jurisdiction over the subject-matter, to the 
gênerai jurisdiction of circuit courts, and means a jurisdiction whidh 
would enable any circuit court to entertain and détermine the controvérsy 
if the partie? were before it. It will serve no useful purpose to state at 
length the reasons which hâve led to this conclusion, as the récent reports 
abound iii opinions in exposition of the act. 
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;', {Vireuit Court, W^ Bj Michigan, B. D. Marcli; 19; 1888.) 

I RBMpvAii oîf Cad8J!S — CrrizBZjisHiP o^' Pabtibs — Rbmqval BY ITott-Resident 
DbpbndaST. 
tfnder act OoDg.March 8; 1887, dèflning thé jurisdictton ôf fédéral courts, 

i ': 'wWcli ptovidestnat whpré jurisdictiOn isfounded on the fact thàt the action 
is between. citizens of differiant states, suit shall be brought only in the dis- 
trict wliere either'the plàîûtiff or défendant résides, an action bya citizen 
of Michigan, brouglit in the State court of plaintifl's district against à non- 

, résident défendant, may be fremoved to the fédéral court by the défendant. 

Motion to Reraand to State Court. - 

McAlvoy. & Grant, {Edgar Terhwne, of counsel,) for plaintiff. 
; Ranisddl <fc Benedict, for défendant. 

Severens, J. This case being brought on for trial, a question arîses 
upon the jurisdiction of the: court, — the défendant being a citizen of an- 
pther state. The facts appearing upon the record are that the suit Was 
originally brought in the circuit court of the state for the county of Man- 
istee, by the plaintiff, who is a citizen of Michigan, against the défend- 
ant, who is a citizen of Illinois; and that the défendant, upon a pétition 
showing this divèrsity of eitizenship, and the additional requisite condi- 
tions, togetherwith the giving of the proper bond, procured theremoval 
of the cause into this court. The pétition wôs filed, and the renioval had, 
since the enactment of thelaw of Marcb 3, 1887, defining the jurisdic- 
tion of this court in original and removed causes. The same question was 
presented in the case of Manley v. Obiey, 32 Fed. Rep. 708, the facts 
being the same; but as thecase was remanded upon another ground, it 
waa not necessary to pass on this point. As is known to the profession, 
the décisions upon it are not harmonious. Upon a careful study, after 
.the law of 1887 was passed; entered upon with a purpose of ascertaining 
what, upon comparison and reconcilenient of its varions provisions, the 
law had effected relative to the jurisdiction of the circuit courts, my im- 
pression of it was that where jurisdiction was vested in the court upon 
the ground of the différent eitizenship of the plaintiff and défendant, suit 
might be brought in the district of either of the parties. The construc- 
tion given tO'the act by the circuit court in the Ninth circuit was, how- 
ever, to the contrary. Cotmtyqf Yuba v. Mining Go., 32 Fed. Rep. 183. 
'. It was there held that the act only authorized cognizance of the case when 
it was brought in the district where the défendant resided; and, as the 
law only permits removal when the case is one in whioh the suit might 
hâve been brought originally in the fédéral court, it would foUow that, 
;Wlien the défendant. in the state court was a non-resident, the casé could 
not be removed. «That case: was decided by a very able court, and the 
décision being concurred in by a justice of the suprême court and the 
circuit and district judges,i3 entitledto the highest respect. The con- 
struction there given to the act was a very rigid one, and, it is obvious. 
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would curtail the jurisdiction of the circuit court in a very serious man- 
ner. The iJourts of the United States in the Second , Seventh, and Eighth 
circuits hâve not acquiesced in that construction, but hâve held notwith- 
standing it, that in such cases the suit may be brought in either the plain- 
tifPs or defendant's district. RaUroad Co. v. BaUroad Go., 33 Fed. Rep. . 
386; Mining Co. v. MarM, Id. 386; Loomia v. Coal Ck)., Id. 353; Paies 
V. Railway Co., 32 Fed. Rep. 673; TdegraphGo. v. Brmm, Id. 337; &w- 
vin y. Vance, 33 Fed. Rep. 84; Skort v. RaUvoay Cb., Id. 114. So fer as 
I am aware the point has not been ruled in this circuit, and it is open. 
The subjebt has been so much discussed that I do not think it desira;ble 
to go into it at length. The pith of the inquiry is whether the déclara- 
tion in the first section of the aet that "no civil suit shall be brought be- 
fore éither ofsaid courts against any person by any original process or 
proceeding in any other district than that whereof he is an inhabitant, " 
is not to be construed as modifled by the language immediately follow- 
ing: '*But where the jurisdiction is founded only on the fact that the 
action is between citizenâ of different states, suit shall be brought only 'jn 
the district of the résidence of either the plaintiff or the défendant." 
The circuit court in California held in the Yuba Go. Case, that the former 
clause furnished the limitation, and that the latter clause did not enlargeit. , 
The court say that the last-quoted language is prohibitory in form, and 
does not cbnfer jurisdiction in a case otherwise expressly prohibited. Page 
185. This construction renders this whole clause practically nugatory, : 
and seems to me to violate the familiar and always recognized rule of con- 
struction which requires us to give effect, where possible, to every part 
of the statute. The application of this rule requires that we should re- 
strain what is gênerai to give efièct to provisions about particulars. If 
this clause is listened to at ail, it seems clearly to furnish the rule of ju- 
risdiction in the particular class of cases mentioned in it. It seems im- 
possible to resist the conclusion that the court in the Yuba Go. Oase gave 
too rigid 'an effect to the gênerai language of the act, and needlessly si- 
lenced a dear exception. With great déférence, therefore, it must be 
held that when, as in this case, the suit is between citizens of différent 
states, it may be brought in the district of either of the parties; and when 
it is brought in the district of the plaintiff, the défendant may remove it 
into the fédéral court,' — th^ other conditions, of course, existing. When 
this question was pending before, I felt it prudent to confer with the cir- 
cuit judge upon it. The communication then received authorizes me' 
noisv to say that Judge Jackson concurs with me in the construction of 
the statute indicated in this opinion. 
It is held that the court has jurisdiction, and the case will proceed. 
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Edison Electric Light Co. v. Westinghouse et al, 
(Circuit Court, D. New Jersey. January 10, 1888.) 

COKPOBATIONS— OONSOLIDATIOK— ACTiOKS— AbaTEMBNT AKD ReVIVAL. 

Act N. Y. May 22, 1884, (La^vs 1884; ci 867, p. 448,) autboriziiig the "consol- 
Idatipu qf manufacturing oorporations, "provides that no actjpa to which the 
qld corporation was a party, shall be abated by reason of such consolidation 
pending suit, but that the causé shall proceed as if the consolidation had not 
, tSikea pace, or.that the nêw corporation shall be substituted by order of court. 
, jffisH, on motion to dismiss a bill flled by a corporation subsequently Consoli- 
dated on the ground that plaintifiE's corporate existence was terminated by the 
consolidation, and that a bill of review was necessair uiider equity ruie 58, 
hnd on counter-motion to substitute the Consolidated corporation: that the 
, ,. suit did not abate, the provisions of the New York statute beiug binding upon 
,,' the fédéral courts, and that thè latter motion should prevail. 

In Equity. On motion to tlismiss bill. 

R. JV. Di/er, J, G. Trnnlinsori, aûd Q. A. Seward, for complainant. 

i. E. Ourtis, S. A. Duncan and W. Bakewdl, for respondents. 

Walbs, J. The bill in thia cause waa flled on the 22d day of Decem- 
ber, 1886, and contains the uetial allégations of ihfringement by the dé- 
fendants. On the 4th of April, Î887, the défendants filed a plea and 
aiiswer, Èeïting up varions defeflses, but not denying infringement. A 
replicatiôfl was duly filed, and upôn the record thus far the défendants 
are cbncëdM infringers. The défendants no w move " that the bill of com- 
plaint herein be dismissed, for the reason that the corporate existence ot 
the corporation complainant hereiti terminated on or about the 31st day 
of Decéinlîer, 1886, by a consolidation and merger of the said complain- 
ant withi the Edison Company for Isolated Lighting, by virtue of certain 
proceédings had under thé laws of the state of New York." The laws 
cited are contained in the statute of New York of the 22d of May, 1884, 
khown as chapter 867 of the laws of that year. The défendants insist 
that by the act of consolidation the complainant company ceased to exist, 
and that, therefore, as in thé case of the death of a natural person, pen- 
dmté lile, the suit abated, and it is necessary that the proper parties, 
whoéyer they may be, should be substituted to carry on the suit, under 
the provisions of equity rule 56 of the suprême court. 

Under the New York atatiite it appears that there is no termînation of 
the existence, or a dissolution of the complainant in relation to actions, in 
which it 'was a party, pending at the time of thé consolidation. The 
provision relating to this matter is in thèse words: 

"And no sùch action orotHer proceeding then pending before any court or 
tribunal In which any corporation that may beso Consolidated Isa party * * * 
shall be deemed to hâve abated or been discontinued by reason of any such 
consolidation, but the same may be prosecuted to final judgment in the same 
manner as if the said corporation had not entered into the said agreement of 
consolidation ; or the said new corporation may be substituted as a party in the 
place of any corporation so Consolidated, as aforesaid, with any other corpo- 
ration or corporations, and forming such new corporation by order of the court 
in which such action, suit, or proceeding may be pending." 



EVANS *. LA WTON. 233 

The défendants, however, interpose the objection that the provision 
just cited is for the government of the New York courts alone, and can 
hâve no control over the equity practice in the fédéral courts. On such 
examination as we hâve given to the matter and to the authorities cited 
in the briefs of counsel, we cannot assent to this view. No good reason 
has been assigned, nor does there appear to be any, why this court should 
not recognize the statu tory provision of New York, and apply it to the 
pending suit between thèse parties. The question would seem to involve 
something more than a mère rule of practice; it embraces the légal and 
équitable rights of the plaintiff under the laws of the state which created 
it, and. prespribed the terms and conditions on which it might be con- 
solidfited with one or more corporations of the sarae sta:te. In Banking 
Cà. V, Georgia, 92 U. S. 665,. it was held that the consolidation of two 
companieg does not reasonably work a dissolution of both, and the créa- 
tion of a new corporation. *Whether such be its effect dépends upon the 
législative, intent manifested in the statute under which the consolidation 
t£fkes place; And so, in Bank v. Colby, 21 Wall, 614, the suprême court 
of the United States recognizes thé doctrine that thé existence of a cor- 
poration, whose chàrtéred life had corne to an end by forfeitureof char- 
ter, or lapse of time, may be prolonged by statute for the purpose of con- 
ducting pending suits to judgment; nor was the idea anywhere enter- 
tained in that case, as intimated by defendant's counsel, that it, would 
make any différence whether the corporation had been created by anact 
of congress or by the law of a state législature. If the statute of New York 
was in contrayention of any l^w or policy of the United States, there 
wbuld theh be'substa,ntial grounds for allowing this motion; but it bas 
not been, shown, nor does it appear to be, objectionable in this respect. 

The, motion to dismiss the bill is therefore ref'ised; and the motion 
on behalf of the complainant, founded on the défendants' papers, to 
substitute the Consolidated company as complainant, is grauted, althpiigh 
there would seem tobenovalid objection toprosecuting the suit ^sit 
now stands of record, as the act authorizing the consolidation permits 
either course to be taken. 



Evans et al. v. Lawton d al. 
{Ovreuit Court, E. D. Missouri, N. D. March 6, 1888.) 

1. PbINCIPAL Ato ASBNT^OOItTRACT OF AgBNCY— ALTEKATIOII— KiGHTS OP 

Abbnt'b Guarantob. : - 

A contract of agency in writing provided that the agent was to conduçt ^ 
lumber-yard for the principals, they to supply him with stock, which he was 
to sell; sales, howeyer, for "cash in ail cises." K. ihdorsed this agreemént, 
guarantjjng the "due performance" by the agent "ofhis obligations jn the 
abôve contract. " Shortly after the yard was opened, the agent began selling 
on crédit, and contiuued to do Sd for several yéars, when he defaulted. 'The 
principals not only knew of thèse sales, but they warned the agent *' to be cau- 
tions in giving crédit," and told him "to watch his book-accounts, afld teep 
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them clpsely collected. " , Thjey also made him 8hijpment9ui)4^rJ;h0cop.tract, 
Which thoy authorîzed hlin in express terms to seU on crédit. Èeld, iliàt the 
' cobtract of employmetïtUad bèen màteWally altered, and thàt the guai'antor 
w^idispharaed.' s M : ; i . 

S. SamB— LlABILITY OF GlJAIfANI'QIl— COJÏÎSTRÙCTION 01' CONTBACT., ; < . 

• ' Whefe the contràct oi ïigency makes it the duty oî thè ageiit to pày ôver 
whàtever money was received in the'course oî the àgency, a guairànty of the 
agent, in which the guairantor agrées generally thatfthe, agent will duly per- 
forija ail the obligations iqtppsed up6n hiija by the contract of employment, 
is not to bè'construed as ah assumption by the guàràntor of ft peïsonal liabil- 

, ityiinîany event for ail money received by the agent, and not accbùnted tôt, 
simply because such aceounting is " particularly " ,mentiQued in the instrument 
out of abundant caution. 
8. 8ame— LiAteiLiTT op Agent to Pbincipal— Accountïng. 

Undcr a contract of aji^ency it was provided that the agent wàs to open a 
yard for the purpose of s^lMng the prjncipals' lumber,i which they undertook 
to supply him, and which be was to sell for cash in ail cases. " The ag^nt 
was to acCôunt for the whtj'esale price of thelumber, fbrhis services, and for 
ail expe&ses of running the yard, including frelght, and ho was to receire 
whatevef the lumber soldforiit excess of thi wholesale price at which itwàs 
1)illed to him, Shortly aïter the business was opened. the agent, w;ith the 
knowlèd^é Hhd subsegueiit ratiflcation of the principals, màdè sales on crédit. 
SeH, on an aceounting, thàt tiA:e agent was eatitledto crédit f orthe wholesale 
price of ail lumber cov^red by outstanding bills as to which he had exercised 
dite care in gitihg tlme, but not for mbuey laid ont by him for taxes and in- 

■ isuranc»/'-' ■" 

InEquity. ; < 

J^arii Ss^emtan, for complainantSi ■' 

■ Smoof <fe i^etiiinjreW, fot respôndents. 

Thayeb, 5: This is a biïï for ah aceounting, fe'rought by complairi- 
ants against défendant Lawtbn, who at one time àctéd as their agent in 
aeQliûg Itimbér, and also against défendant Kellogg, 'who assamed the 
liabilityof a guàràntor fpr'tho performance by Lawtou pf hîié duties as 
agent. The àèréfement ntider which Lawton aôtëd.as agent, wïîa èhtereà 
'mia Décernbér 3, 1880. 'By thè terms of the a^rèétaônt Évàns & Ëhép- 
pard appôinted LaWtori their àgeftt àt Meniphis, Mo. , to conduct a luih- 
ber-yard. They aggreed to supply the yard with llimber, laths, shingles, 
doors, etc., which Lawton was to sell for accoulit of Evans and Sheppard 
on the foUowing terms, to-wit, sales were to be made for cash in ail 
cases. Lawton was to render fuU and true accounts of ail sales made, 
and of ail moneys received, and on the 15th and 30th days of each month 
he was to remit to Evans & Sheppard whatevey moneys were in his 
hands received from the sale of lumber, etc. Lawton was to account to 
his principals for the wholesale price pf the lumber shipped to him, and 
for his services, and for ail expenses of running the lumber-yard, includ- 
ing freight, he was to receiy^,yyhateyer the lumber aold for in excess of the 
wholesale price at which it was billed to him . On the back of the agency 
contract was indorsed thé fbllpwingguaranty: 

"In considération of Evans & Sheppard now entering into the above con- 
tract, and in further considération of one dollar to ttté'paid by said Evans & 
Sheppard, thereceipt whereof is hereby aoknowledged, I do hereby guaranty 

*8ee note at ead of caao. : : ; 
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the due performance on the part of iàid George JÉjLawtôn, Senior, ofhis ob-' 
ligations in the above contraet, and partie ularlythat he shall duly account 
for and pay over to said Evans & Sheppard ail moneys which shall be receivedi 
by bï paîd lo said George H. Lawton, Senior, for lumber and other raerchan-i 
dise hereafter f urnished by Evans & Sheppard and sold and disposed of by 
said Lawton, Senior. Signed at thesame tioie as the above contraet, to which 
this guaranty i^efers, as witness my hand. 

rSigned] "A. A. Kellogg. 

[Signed] ^ "L. Mott." 

The principal question for détermination is whether Kellogg has beeii' 
dîschfCrged from ail liability by reason of a change in the terms oftbé, 
agreement between Evans & Sheppard and the tbeir agent, made with- 
out his (Kellogg's) consent. The agreement required sales to be màde 
for "cash in ail cases." Défendant Kellogg insists that the agreement 
was subsequently môdified without his knowledge or consent, so as to 
permit Lawton to sell on crédit, and that he did so sell to a large exteht.' 
On this ground he founds his claim to be discharged f^om ail liability.' 

Preliminary to a discussion of the main issue it is necessary to dis- 
pose of some incidental questions. It is suggested by complainants' 
counsel that Kellogg has not pleaded his right to a discharge ou the 
ground above stated, This point, I think, is not well taken. AU the 
facts on which the défense dépend are clearly stated, and in view of such" 
facts, and other matters also alleged, défendant Kellogg asks to be dis-' 
oharged without day. This is sufBcient to render the défense availa- 
ble. Furthermore, it is said that "the guaranty was twofold," and that 
Kellogg "absolutely bound himself to pay ail money recel ved by Làwr 
toUj" and thei case o{ Benjamin v. Hilliard, 23 How. 149, is cited in sup-' 
port of the position. This statement is rather mystifying, and is not 
elaborated. The case cited does not explain what is meant. In that' 
case a guaranty was given which counsel insisted should be read in the 
alternative as reqUiring the guarantor to stand rèsponsible for the doihg 
of one of two things. The court, however, construed it, not in the al- 
ternative, butas requiring the performance of both obligations. I fail 
to see that the case referred to has any application to the case at bar. 
The guaranty in vol ved in this case is one by which Kellogg agrées gen- 
erally that Lawton will duly perform ail the obligations imposed upon 
him by the contraet créa ting the agency, and particularly that he will 
account for and pay over ail money received for lumber, etc. The last 
clause with référence to accounting for and paying over money did riot 
impose any obligation in addition to that imposed by the first clause of 
the guaranty. As the agency contraet made it the dnty of Lawton to 
pay over whatever money was- received from the sale of lumber, (or 
rather to pay over the wholesale price,) the first clause of the guaranty 
was as effectuai as the last to secùre the perfonnance of that duty. The 
last clause of the guaranty was really uunecessary, and was probablyin- 
serted, not as impôsing an additioual obligation, but merely out of abun- 
dftnt caution. It will be observed from the form of the guaranty that 
the guarantor did not bind himself with Lawton to discharge ail or ajy 
of the duties imposed by the agency contraet. He guarantied tha.t Law- 
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ton wouldduly perform ail ofthç obligations assumed. Kellogg's un- 
dertaking was purely collatéral, He was not a joint promisor; and it 
goes without saying that he was only bound for the due performance by 
Lawton of the précise con tract to which the guaranty rtferred; and if 
that has been changed or modified to any extent without Kellogg's con- 
sent, he îs dischaiged. Permission given by the complainants to their 
agent to seJl lumber on crédit to any extent, instead of for "cash in ail 
cases," as the contract originally required, would clearly discharge the 
guarantor. The authorities on this point are, of course, numerous. I 
only mention MiUer v. Stewaii, 9 Wheat. 680; Grant y. Smith, 46 N. Y, 
93; Baylies, Sur. 260, and cases cited. 

This brings me to the main controversy, — whether the agency contract 
was modified by the parties thereto without the guarantor's consent. It 
appears frbm the.testimony, without contradiction, that à large quantity 
of lumber was sold by Lawton on crédit. Such sales began shortly after 
the jagen<jy was established, and.continued for a period of several years, 
and until the agency was terminated.- puring aîmost the en tire period 
complainants, had knowledge that he was selling lumber on crédit. That 
they had sucb information appears from their correspondence at anearly 
period of the agency, and the fact is otherwise expressly admitted by 
them.. THere is a further admission by the complainants that in some 
few instances they expressly authorized sales to be made on crédit. It 
is also admitte,d by one of the complainants that. in conversation with 
Lawton be told him that "he must be cautions in the manner in which 
he gave crédit," and that "he must watch bis book-accounts, and keep 
them closely collected." Complainant's counsel contends, however, that 
mère knowledge of the fact that sales were being made on crédit is some- 
thing entirely différent from a formai consent given that sales might be 
so made, and does not prove an altération of the contract. In this he 
is right. The obligation to sell for "cash in aU cases" was an obligation 
assumed by Lawton. If he violated that undertaking in some instances, 
ajad complainants were aware of the fact, they were not bound to termi- 
nate the agency on that account, orto sue him for a breach of the con- 
tract. Thçy had a right tO overlook occasional violations of the contract 
of that nature, and to continue further business relations under the con- 
tract, and by so doing the contract was not altered, or the guarantor dis- 
charged. So much may be conceded. Kirby v. SUidebaker, 15 ind. 45. 
But in, this case the évidence shows something more than knowledge on 
the part of complainants that their agent was selling lumber on crédit. 
In thé light of thç testimpny it will not do to say that they were merely 
passive, obsgrvers of occasional or repeated violations of the contract, which 
they were privileged to overlook without impairing their right to hold 
the guarantor. ^ Lawton, as before; stated, made, a practice for several 
years of selling on crédit; and such practice was not only known to the 
complainants, but on certain occasions they warned him " to be cautious 
in giving crédit," and "to watch bis book-accounts, and keep them closely 
collected.", Only one inference, as it appears to me, can be drawn from 
such a oourse of dealing, and from such Janguage, and that is that they 
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were wiljing to, allow him to sell on crédit if he exercised caution, and 
8old to trustworthy persons, and was vigilant in making collections. To 
this extent, in my judgment, the évidence shows that the contract was 
modified by consent of the parties thereto. Then, again, the plaintiffs 
admit that on several occasions they in express terms authorized lumber 
to be sold on crédit, which appears to hâve been consigned to Lawton to 
be sold and accounted for under the terms of the agency contract; that 
is to say, he was to hâve ail that was realized over and above the whole- 
sale price at which the lumber was charged to him by complainaDts. 
This, as it appears to me, was also a departure by consent from one of 
the provisions of the contract, which required sales to be made for "casli 
in ail cases." Upon the whole, and especially in view of the gênerai per- 
mission which seems to hâve bèen given to sell to trustworthy persons on 
short crédit, I conclude that Kellogg cannot be held under hisguaranty. 
It is not a quesl^ibù whether he was prejudiced by the manner bf makihg 
sales, but whether there was in point of fact such change assented to by 
the complàinants, and not assented to by Kellogg. Of this J entertain 
no doubt, and accordingly dismiss the bill as to the guarantor. 

From what bas been said it follows that in statittg the accouht betw'éen 
complàinants and Lawton the latter should be given crédit to the amount 
of the whoIèsale price of ail lumber covered by bills now outstanding as 
to which it appears that Lawton exercised due care in extending crédit. 
He is not entiÙed to any crédit on account of overcharges on lumber con- 
signed to him by the plaintiiïs, as there is no évidence of any such over- 
charges. He is not entitled to crédit on account of taxes and insurance, 
as those were expenses of the business which he assumed to pay out of 
his profits. With respect to the additional crédit of $100, claimed for 
the two lots of land, it is sufficient to say that the évidence will not war- 
rant a finding that they were worth more than $400, the sum already 
credited on that account. 

A final decree may be drawn in aceordance with thèse views, and sub- 
mitted for approval; or, if the parties fail to agrée in stating the account, 
a référence will be ordered to a master to state the same as herein indi- 
cated. 

NOTE." 

Wbitten Instbcments — Altekation. a material altération of a contract Of gnar- 
anty will releasé the Burety. Osborne v. Van Houten, (Mioh.) 8 N. W; Rép. 77. Ma- 
terial altération made by one of the parties withont knowlèdge or consent of the othér, 
after signing, but before delivery, is fatal. Pew v. Laughlin, 8 Ped. Rep. SU.- No re- 
covery can be had on a promissory note that bas been materially altered. Bank v. Clark, 
<Iowa,) 1 N. W. Rep. 491, even though innocently done, Davis v. Eppler, (Kan.) 16 
Pao. Rep. 793. But where the altérations hâve been erased before transfer, a bona 
flde holder may recover thereon. Shephard v. Whetstone, (lowa,) 1 N. W. Rep. 753. 
Writing changing indorser into guarantor is material altération. Belden v. Hann, 
(lowa,) 15 N. W. Rep. 591. Adding seal to name of maker is material where It afEeots 
nature of contract, or the running of statute of limitations. Rawson v. Davidson, (Mich.) 
14 N. W. Rep. 565. Adding figure "7" to indicate rate of interest, when note was not 
to bear interest, is material, Davis v. Henry, (Neb. ) 14 N. W. Rep. 533 ; or adding, "after 
maturity shall draw teu per cent, interest, " Wyerhauser v. Dun, (N. Y.) 2 N. E. Rep. 
274; or erasing "order"and inserting "bearer" after exécution, Needles v. Shafler, 
(lowa,) 14 N. W. Rep. 129. Altération of note by being signed by one as joint maker, 
after exécution by the original maker, is material, and will def eat the instrument. Sul- 
livan V. Rudisill, (lowa,) 18 N. W. Rep. 856. Altération by writing in place of pay- 
aient, is material, Charlton v. Beed, (lowa,) 16 N. W. Rep. 64; Townseud v. Wagon 
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C!o,. (Npl>*> rT-N. ;W., B,ep. 374 ; or any; alteïatipn ol thp contract of the Indorser in a pari; 
'#JiM^ûIàjtotoyëtentVe6oiiiè.iîi'at%'l£^,ist&ial.' Id. Whèréaooiltraotwhiohiswrit^ 
<t<ëu oit cibâitpàtiâarmodlfyiiïg the' inoielBdetaoiiéd, and tliei note transferred, this U ai 
;jnaterial;aJAej:atipm, and there oan be,no reçoyery. Davis y. Henry, (Neb.) 14 N. TV.. 
Kép. 533. 'Wnetè a matèrlàl àlterationi la apparèïlt on the face of a prômissory note, of i 
fôred in &vlâieÀce,>the guestiod as to WHetnier such altération was made before or after 
the exécution, ^iio-delivery Is for the j^ry; 3ank v. Morrisonj (Neb.) 23 N. W. Rep. 783. 
Wherôthe Bàyeë Of à note alteredthe saiiie and transferred Ifbefbre due to a bonafiâJe 
piurbhâ;âer,ltJ#ab: held that such altération vitiated the noté, and there oould be no re- 
coverytl^ereon. B^inJc y. S.hafEer, (Neb,) IN. W. Rep. 980; Btom v.Bank, (Kan.) 4Pao, 
Rep. 1023.' Addini; the name of another màker to a note, without thé consent of those 
ïdxeBdyl»und,l8'amàterialaltei!alaoai. Singletonv. MoQueny, (Ky.)8 S.TC.Rep. 652. 
Where no explanation is given of » material erasure of a note for the payment Of money 
there cah be ûO reooVery theréon. Eood's Appeal, (Pa.) 7 Atl. Rep. 137. See, also, as; 
to whatiB a mâterial altération, Coleav. Yorks, (Minn.) 10 N. W, Rep. 775; Osgoodv.' 
Steyenson, (Mass.) 9, N. B. fllep. 6S5,; Crawford v. Ban}ç, (N. Y.) 2 N. E. Rep. 881; John- 
Bou V, Môôre, (Kan.) 6 Pàc. Rep. 400 ; jStepheins v. Davis, (Tenn.) 3 S. W. Rep. 883. Where 
a promi^ory note hàs beau reuderecLvoid by a material altération, made without f raud- 
uLeàt intenK tb^'payee may recover upon the original considération, and may establish 
tne IhdebtéâneM a^ thbugh nO nlote had beôn eieouted theréfôr, by anyevidencè he may 
hâve, elther' written «ir oral, which has not been vitiated; by the altération. Gordon t.. 
Robertson, (Wi?.) 4 N. W. Rep. 579; Morrison v. Huggins, (lowa,) Id. 854; Sullivan v. 
Ri^dlsill, (10vr&,) 18 N. W. Rep. 856. Immaterial altérations, as fiUlng blanks in a contract 
with the name of the party tnereto, will not avoid the contract,: not: changing ita le^ 
eftect. Briscoe y; Reynolds, (lowa,) 2N.W. Rep, 539; Rowley v-Jewett, (lowa,) 9N. W. 
Rep. 858; 'Cânbii ^^, Grigsby, (111.) 6. N.,E. Rep. 862; Bank v. Carson, (Mioh.) 27 N. W; 
Rep. 689. An 'Intarliiieation maoe bv a stranger, of the words "or bearer" after the 
name of tl^ei payée, in a not@, has no eSect upon the rights or liabUities of the par- 
ties. Andrëîjys V. Çalloway, (Ark.)7 S. W. Rep. 449. Figures in margin of promis- 
Bow noi» ariel nd part of It, and altariatlon does not vitiate, Harvestor Co. v. McLean, 
CWia.) 15 N. W. Rep. 177 ; and it hai* bee^ held that obtaining the signing of another 
name, as co^$urety is' not matertal altération^ and will not rèlieve the nrst surety. 
Ward: V. Hacdiett, :(Minn.) 14 N. W. Rep; 579. It has beén held that where a.mortgage 
waa executed hy husband and wife of her land for the accommodation of a partner- 
shipoî Which thé. husband is a niember, and as éecurity for the payment of a nego- 
tiable promissory note made by the husband to his partner, and indorsed by the part- 
ner for the sajne purpose, and to which note the partner, before negotiating it, adds 
the wiîe's "name as a nlaker Without thé consent or knoWiedge of herself or husband, 
such note is not thereby avoided as against one who, in ignorance of the note having 
,been so altered, lends money to the ps^rtnership upon the security of the note and 
mortgage. ^tersmàn v. Wergës, 5 Sup. Ct. Rep. 65. If an altération of a promissory 
note is not .material, it matters not wlth what intent it was niade, for under no cir- 
cumstances oan it in any way afEect!the liahilities of the parties. Fuller v. Green, 
(Wîs.) 84 N. W. Rëp. 907. The extension by altération of the tîme of payment of a 
promissory note is not such an altération of the note as will avoid it, the maker being 
îree to pay the note on or before such day, and the payée being restrained f rom oom- 
pelling payùent before that Urne. Dreiler v. Smith, 30 Fed. Rep. 754. Theburdenof 
proof as to an; altération is upon the party asserting it. ûdellv. G«Uup, (lowa,) 17 N. 
W. Rep. 602: r Gordon v. Robertson, (Wig,)4 N. W. Rep. 579; Cox v. Pahiier,3 Fed. Rep. 
16.' In a civil action'a prépondérance of évidence is ail thaiîs necèssary to establish ii 
fraudulent altération. Coit v. ChurchUl, (lowa,) 16 N. W. Rep. 147. See, also, on the 
gênerai subjeot of the altération of wWttèn instruments, Sawyer v. Perry, (lowa,) 17 
N. W. Rep. 497; 'Woodworth v. Andersen, (Id*a,) 19 N. W. Rep. 296; Scofield v. Ford, 
(lowa,) 91^..W, R^piSOg; Martin v. Insurance Co., (N. T,),6 N.E. Rep. 338; Churchv. 
FoWle,(Ma8a.)6N,B.,Rep. 764; Martin v. Insurance Co.'.fN. Y.) 5 N.B. Rep. 838; Mar- 
tin V. Mining Co,, (Uev.) 8 Pao. Rep. 488; Arguello v; Bouts, (Cal.) 8 Pao. Rep. 49;. 
Pereau V. Prederiok, (Neb.) 22 N. W. Rep. 285. 
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Zerinshe î?. Texas & P. R. Go. 
{_Oireuit Oowrt, E. D. Louisiana. March 10, 1888.) 

1. Specifio Puhformance— Stipulations Oxjtside of Contbact. 

Theo^ynerof some land, expropriated for a railroad sold by notarial act 
the iand to the company, after judgment, for the amount specifled in the cpn- 
deàmatibn, thé railroad undertaking aâ a, f urther considération to do and bot 
to do certain thingg for the beneflt of the rest of vendor's land. Vendofflled 
a bill for spécifie performance and damages on tUe ground that thé railroad 
had failed to carry out the agreement, The bill also alleged neglect of pther 
considérations assured vendor and not cpntained in the decree of cOndemhà- 
tion or act of sale. HM, that the Contract between vendor and the railroad 
was to be found either in the decree or the' act of sfje, and that ail the alléga- 
tions hot 80 embodied should be eliminated from considération, and that a 
ihotion to suppress évidence in relation to thèse allégations should be granted. 

A Samb—Bequisites OF Contbact.— DefinItbnbss. 

In a deed; pf sale and compromise '^aa the stipulation that the vendiee pr 
bis assigns "shall build and lieep in repair such bridges as may he necessarj 
ovër the lands herein acqiiirèd. " Heîd, that this stipulation was top indèfl- 
nite to be the subject of a' bill and decree for speciâc performance, bec&use 
there was np sufflciently defined agreen^ent to enforce.i 

8. Samb—Pbaoticb— Damages— DisMissAi of Bill. 

Where a bill in the fédéral court for spécifie performance of stâpulatiotas 
in a contract fails to mske out a case for such relief; but only a case for dam- 
ages for breach of such stipulation, the bill will not be retamed in equity to 
award such damages, but will be dismissed without préjudice to an'action at 
la*^ on the saihe causé of action. 

Bill in. equity for spécifie performance and damages. 

On the 19tH of March, 1870, CamiUe Zeringue, by public act, .do- 
nated to the New Orleansf, Mobile & Chattanooga Railroad Company the 
rightofway and passage <>ver and through his plantation lying in Jef- 
ferson parisb, and said company thereupon enterpdupon the lands, 
and constrHcted thereon the road, etc. On the 3d of May, 1870, the 
railroad company inati tu tçd proceedings to expropriate a certain portion 
of said plantation, aggregating 192,10 acres. A decree was rendered ex- 
propriating said , land for the use çf the said company, oondemning 
the said company to pay therefor the sum of $45,000, and also to build 
boundaryfences.; place boundary postsor stones; to drain said lands for 
the use and benefit of the remaining lands of Zeringue; to bpild and 
i^ep jn repair bridges across the drainage canals; and to main tain a 
roadway pver and through the lands expropriated of a width of 25 feet, 
free acc.^a to and use of same being reiserved to said Zeringue, his heirs 
fl.nd assigns. Thip judgment was reveraed by the suprême court and 
«ase remapded fora new trial. On the 19th of March, 1872, a second 
had in the pieanvvhile died, in order to avoid further litigation, and to 
decree ;Hra8 rendered in said proceedings expropriating said land, con- 

' Equitv wili not speoiflcally enforce a contract wantlng in deflniteness or mutuality. 
Bonrget V. MPiirèe, (Mich.) 25 N. W. Rep. 514; Hall v. Loomis, (Mich.) 80 N. W. Rep. 
•HT'ti Moses V. MoClain, (Ala.) 2 South. Rep. 741; Recknagle v. Sohmalz, (lowa,) 83 N. 
W. itep. .S65; Durkee v. Cota, (Cal.) 16 Pac. Kep. 5; Fogg v. Price, (Mass.) X4 N. E. 
Rep. 741; Appeal of Holthouse, (Pa.) 12 Atl. Rep. 840; Magee v. MoMànus, (CaL) 12 
Vm- Rep. 45l!rJoh^ston v. Trippe, 83 Fed. Rep. 530; Stembridge v. Stembridge, (Ky.) 
Y S. W. Rep. éU; Gallagher v. GaUagher, (W. Va.) 5 S. E. Rep. 897; Angel v. Simpson, 
<iaa.) 8 Sôftthi Rep. 7B8; Dnit V. Hopkins, 88 Fed. Rep. 599. 
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demning the Company to pay therefor the sum of $29,000, and to do 
and permit certain thinga. Thereupon the heirs of C. Zeringue, who 
settle the matter at issue, entered into an agreement with said company 
evidenced by à notarial act passed May 25, 1872, by which they ceded, 
transferred, and assigned to said company, on the terms and conditions 
set forth in sâid judgment, said land so sought to be expropriated for the 
considération of $29,000, and the further considération that the said 
company would erect boundary posts or stones at least lOO yards apart 
on the division or boundary lines of said land expropriated; a boundary 
fehce àlong the whole of the boundary, from the river-bank to the inter- 
section of the said boundary with the drainage canaJs on said planta- 
tion; and that the said heirs and their assigns should hâve free ingress 
and egrëss, to be îorever maihtairied to and from the said plantation and 
the Mississippi river, and the usufruct of the said lands, so that the 
drainage canals on said plantation running from said plantation through 
the cohveyed lands should'in no manner be everobstruCted; and a road- 
way of at least 25 feet along the canals and across said lands so con- 
veyed should be fôrever resé^rved; and th^t said conipany would build 
and keep in repair bridges ovef and across the drainage canals, — ail of 
which is expressly set forth; in said act. Further, the said heirs were 
particularly iiiduced totnWte said agreement by the statemehts publicly 
màdé by the said company, and specially made to the said heirs by the 
said company, that the lands sought to be expropriated were designed 
for and would be used for the terminus of said company, and that the 
company would ihimediately erect thereon work-shops, màchine-shops, 
wàrehouses, storehouses, dépôts, whàrves, etc. , necessary for eonductiiig 
the business bf the cOmpaûy at ëuch terminus; which would hâve the 
effect of greatly énhancing the value bf the remainiiig lands of said heirs. 
Tli© value of the lands cotiveyed at date of conveyance was $60,000. 
As $29,000 was the amoûnt paid in cash, it foUows that the varions 
considérations for which the conveyance was made were estimated to be 
equal to $31,000. On the exécution of the said deed said company en- 
tered into possession of said land, and through the said company the 
Texas & Pacific Railroâd Company no w hold, ànd for mariy years hâve 
held, the same, subject to ail the obligations origihally assumed by and 
binding on the sâid New Orléans, Mobile & Chattanooga Railroâd Com- 
|)any. Thèse obligations hâve never been complied with. They hâve 
bèefe entirely disre'garded; ho boundary posts or stones hâve been 
Wrected; an insufficient ïfencë Was Coristrueted, but it was destroyed by 
'Btèïà-nûmberof years sincèi;' no roadway bas been laid dut; no bridges 
built, so as to enablethe owners of the plantation to hâve free ingress 
and egress; no drains or Waterways hâve been constructed, and, on the 
contrary, the drains and canals which were on said plantation and ex- 
tei)déd through said land expropriated to the swamp, bave been ob- 
structed; and, as a resuit 'of thèse acts of nonfeasance and malfeasance, 
great damage has fesultèd 1;o the owners of the plantation, to the extent 
of at least $2,000 peranniim,-^this damage resulting principally from, 
Wàht ôf dfàinage. The nature and extent of this datmage i^ shown hy 
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testimony of J. F. Zeringue, Robert Sharp, J. P. Thompson, and M. .J 
Ferguson. One witness says that the damages caused by the want of 
drainage is the total ruin of the plantation, and that the damage so 
caused in a single year amounted to $10,000. Indeed, it is known of 
ail men that a plantation on the lower Mississippi is utterly valueless 
unless it is properly drained. The défendants introduced aa their wit- 
ness H. W. B. Smith, an engineer in their employ. He says the open- 
îng in the road "struck hini " as being sufficient to carry off an ordinary 
rain-fall; that with a drainage machine in the rear of the place powerful 
enough to draw the water oflf the swamp side of the place, the water 
•which stood on the river side of the track would flow through the open- 
ings under the track, and also go back to the rear. Of course it would, 
if there were any openings at ail,— even a few feét wide and a few in- 
ches deep; but aU the samethe plantation could not be thereby drained 
so as to be cultivated. The raikoad runs through this land expropri- 
ated in a général way parallel to the river; the road-bed is raised, there 
are no culverts at ail alongthe entire Une, — some 5,950 feet,^-and only 
onebridgej—T-No. 1,185,— the ditch which it crosses being about 18 feet 
wide. There is another bridge, — No. 1 , 184, — but this is a bridge in the 
swamp and in the woodsj it is not in the cleared plantation at aJl. The 
counsel for the défendants asked witness about bridge 1 , 183 . The witness 
replied that 1,183 was a small bridge about 10 feet long; but he does not 
say that this lOpening has any effect whatever in draining the plantation. 
Mr. Smith bas calculated that thèse openings are sutficient,with the aid 
of a draining machine, to drain the water resulting from an ordinary 
rain-fall. His calculations may or may not be theoretically correct, but 
the positive fact remains that the plantation is not and bas not for many 
y ears been drained, and in conséquence of defective drainage cannot be 
cultivated. The positive fact remains that the drainage power of the 
three canals which draifled this land at the time the railroad company 
acquired this land bas been diminished at least 50 per cent. Thèse 
canals are obstructed with pilings, etc., necessary in the construction of 
railroad bridges, and choked up with dirt and aand, so as to destroy the 
drainage* (Testimony of Zeringue, Sharp, and Thompson.) Repeated 
demanda were made on the i railroad company to comply with its obli- 
gations, without effect. Aâ tothe loss resulting to the complainants in 
conséquence of the failure of the défendant to make its terminus on the 
land expropriated, and there construct its dépôts, store-houses, ware- 
houses, machine-shops, etc., it is difficult to fix the amount accurately. 
If the agreement had been carried out, it is elear that the value Of the 
plaintiflfs lands would hâve been greaily enhanced. It is shown beyond 
doubt, by the testimony of Zeringue and Ilisley, that this agreement 
was entered into, and constituted a portion of the considération for 
which the said lands were originally conveyed;, and it also appears from 
the pétition of the railroad company for the expropriation. The land 
was worth $60j000 at the date of the original conveyance, and, only 
$29,000 being paid in cash, it must hâve beèn considered that the en- 
hancement would amount to at least $31,000. 
v.34F.no.4 — 16 
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-. Lébrimd, Marks (ScBrumn, foi pliiîntifiF. . i. ' 

i- ifoMe <fr Prerttiss, for defeniaBt. i 

EATîDEEf J^ The foregbiiftg ifethe statement of faèts as made and 
claiified by the counsel for jjlamtiff, and, althou^h incorrect in sevetàl 
points, for thepurposea of this présent case, and ithis case only, may be 
takçn as correct in every particlilar. It is well settled that ail reps- 
reseniations, deoJaratiotiS) and considérations passingbetween the parties 
prior to the réduction of a contmct to writing are, in the absence of 
frauds, merged in the written çontract or deed of the parties; and to the 
written coiiltract alone can we look in order to find what the parties hâve 
obligated thernselves to do or not tô do. The contract, then, in this case 
is to befound either in the Consent judgment and deoreeentered intoand 
rendered in the Second judicial district court of Jefferson parish, or in 
the notarial abt paasëd before Gcyal, notary , in pnrfenance of said judg- 
ment, or in both. This eliojinates from this caseï ail considération of 
that part of the bill relatingtoirëpresentatiôns and considérations that 
the lands sold;and conveyed weire to be usedas a terminus of the rail- 
road, and thS' location of shops and warehouses, ànd a town or city,'— 
ail to the enhancement in value of the other lands of the plaintiffs; Aûd 
the motion tosùppt'eBs the évidence in relation to this sùbjeict shôuld be 
granted. -'li --^ •■■ ■■'■ ■■■.■'■ 

An exàmination of both of the afofesaid contracts shows that thè ob- 
ligations assuined by the New-Orieans, Mobile & Chattanooga Railroad 
Company were as foUows: (1) To p&y theprice; (2) to cause boundary 
posts orstonçB to be placed dt a distance oilOO yards between the prop- 
erty acquired «nd :the remainder of the Zeringue plantation; (3) to cause 
to be^ erectedalbng the boundary line, from> the river to the intersection 
with the draining canal, a division fence; (4) to build and kèep in^ re-* 
pair suoh bridges; as may be necessary over the lands thus acquired'; (5) 
to paîy a. propoTtion of the taxes, and ail costfi of court. The' vendors 
(présent plaintiffs) reeerved in favor of the rehiaining Zeringue planta- 
tion certain rights and privilèges in the nature bf servitudes oa the lands 
conveyed, to-wit, free ingress and égress to the-river over the batbure&nâ 
wharves of said company; the free use and ustffruct of the lands, So that 
the draining canal ruiining through thesaid /lands should in nowise be 
obstruoted; and a road at least;i25 feet wîde along the said draining 
canal, There is no question' that the price, taxes, and oosts 6f' court 
were paid as agreed. The contract prôvides, as to the boundary stones 
and division fence,! nothing as tb maintaining them, but that, if the 
Vendée failed to erect the stones- of fence withih the delay stipulated, 
then that the vendbrs were aitfchorized to bave the same done at thé ex- 
pense of the vendee, who should; be bound to pay the same. The serv- 
itude rese^ved in favor of the Zeringue plantation allowing free ingress 
and egrœs to the river front over the batture and wharves of the railroad 
compàny, bas not been denied tb-the plaintiffs, and there is no com- 
plaint on this point. The provision in the, deed and compromise judg- 
ment reserving a servitude in favbr of drainage is, in terms, as foUows; 



ZEniHÇiUE î). TEXA^jA.P- R. co. 243 

"That the said plantation of.the.vend^r^f halj., hâve forever the:free uso 
and usufruct of the lands tbussold and ; conveyed tp the said company, 
sotbattbedraining canal ofthe said vendors running through Àe said 
lands shall in nowise beobstructed." By this stipulation the vendee did 
not uudertake or agrée to construct nor to keep open any drainage canal, 
but did agrée to permit the vendors,. and their succesBors in the ownej"- 
sbip of the Zeringue plantation, to keep open and unobstructed the said 
drainage canal. Neither the biH nor the évidence shows that this right 
to open and keep unobstructed the said drainage canal bas ever been 
hindered or denied by the défendants or by their grantors, and the same 
œay be said as to réservation of a road along the canal. It remains, 
then, that the only stipulation in the said deed and compromise judg- 
ment that the vendee or bis assigns sbould perform any act or thing re- 
mainihg tinperformed, is the stipulation that they "sb'all build and keep 
in repair sucb bridges as may be hecessary over the lands berein ao- 
quired." This stipulation is too indefinite to be the subject of a bill 
and decree for spécifie performance, for there is no sufïiciently defined 
agreemént to enforce. The bridges tô be built and kept in repair, as to 
size, capacity, construction, and place are ail to be determined by neces- 
sity, and the necessity of one time may not be the necessity of another. 
For the text-book law on this subject see Pom. Spec. Perf. §§ 6, 6. 

There ^çems to be no case bere for a, spécifie perfùrrnance, and it séems 
to be also no case for équitable relief. The learned counsel for plain- 
tifife, howevéï, contend that âlthough no spécifie performance can be de- 
crèèd on the case made, yet the case is one of équitable cognizance, and 
that the court can and sbould awardfull compensation in damages. 
Counsel rely on 6 Wait; Act. & Def. p. 831, § 3, Where it is gaid: 

"It is now well settled that where a court o£ equity clearly has jurisdiction 
of the siibject of controversy, jurisdiction for compensation or damages will 
alwaysattâch where it is ancillary to the relief prayed for. Thus, whén the 
court has jurisdiction of the case, and it ^s a case proper for spécifie perform- 
ance, it iaay« as ancillary to spécifie performance, decree compensation or 
damages. * * * CompensKtion is to be awarded when it appears from a 
View of ail the circumstances of the particular case it will subserve the ends 
of justice." 

This autbority does not sustain the claim for damages in this cause, 
because, as I bave shown, it is not à case proper for spécifie perform- 
ance, and more particularly because this court, as a court of equity, does 
not hâve clear jurisdiction. Section 723, Rev. St. U. S. provides' that 
"suits in equity shall not be sustained in either of the courts of the 
United States in any case where à plain, adéquate, and complète rera- 
edy may be Jîad at law." Under no head of chancery jurisdiction can a 
court of fthe tlnited States sustain a bill in equity to obtain only a decree 
for the payment of money by way of damages when the like amount can 
be recovered at laW. See Pàrketsburg v. Brown, 106 U. S. 500, 1 Sup. 
et. Rep. 442; Ainhïer v. Ckdeau, 107 U. S. 586, 1 Sup. Ct. Eep. 556; 
LUchfiddv.EaUou, 114 U. S. 190, 5 Sup. Ct. Rep, 820; Bumrd v. Hmis- 
Um, 119' U. "S. 35â, 7 Sup, Ct, Rep. 249. The coroplainants' whole case 
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under the bîU and évidence looks to a money decree as the only adé- 
quate Mief attainable, for it is made up almost entirely ôf injuries sùf- 
fefed, and damages therefrom. A court of law can, as well as, if net 
better thah, a court of equity, assess any and ail damages the plaintifFs 
are entitled to recover in the premiSes; and a jùdgment for damages in 
money furuishes to the plaintiffs a plain, adéquate, and complète rem- 
edy. 

A decree will be entered diSmissing complainanta' bill with costs, but 
without préjudice to the right to proceed at law on the same grounds of 
action. 



Beers et aï. », Wabash, St. L. & P. Ry. Co. (Chicago, B. & Q. Ry. 

Co., Intervenor.) 

(.Circuit Court, If. D. Illinois. 'M.a.Tch. U, 1888.) 

t. Casribrs — CoMMOK Gabrierb of Qoods— Rbokivers— 'Dtjtibs-t-Botcotts 

AND StRIKKS. ; 

The pétition of the Chicago, Burlington & Qûincy Railway Company, inter- 
venor in the- WabasA Case, represehted that the recèiver appctinted by tne court 
had iBSued an order in yiolation of his djities as a commpn carrier, and of a 
custpmpreyailing between the two roads, instructing his agents and subordi- 
nates to reCeive no more through freight çafs of the pètitioUer, and that, in 
pursuànîee of such order, freight of thàtcharacter offered by the petitioner 
had been refused, although the proper and usual tender of expense bills had 
been made with the offer. It also alleged that the Brotherhood of Locomotive 
Enginéers had commanded a strike on petitioner's road, and, in order to boy- 
cott it, had issued instructions to its members on the Wabash and other Con- 
necting Systems not to handle any of petitioner's freight. . The prayer was 
for a peremptory order on the recèiver to compel him to iake such freight, 
for" an injunction on the Brotherhood to prevent it from interfering with the 
Wabash enginéers, and for a rule on the ptBcers of the Brotlierhood to show 
cause why they should not be punished f<5r contempt. The answer of the 
receivèr admittéd the issuance of the order complained of, but set out that it 
was intended to be temporary only, and was, as a matter of f àct, rescinded tWô 
days after the. pétition was flied, and another order made establishing inter- 
course on the old basis, and that this order was meant to bé permanent. It 
was denied that the recèiver or any of his enginéers had been mterfered with 
in any manner by the Brotherhood, or that the flrst order was promulgated 
under moral duress of that association. Held, that the objectionable order 
having been permanently rescinded, iand no interférence by the Brotherhood 
having boÊu proven. néithér the peremptory order, noi- the injunction, nor 
the rule asked for should issue, but that the pétition should remain on flle 
for fur.ther action should any occasion therefor arise. ; 
2. Same. 

The fact that a railroadis in the custody of the court does not render the 
recèiver appointed bythecourt any the less a comuion carrier, and he cannot', 
as such carrier, refuse to rèceive from and delivertq a,CQnnecting rOad loaded 
or empty freight cars of that conipany because, by doing so, his own road 
may become.involved in a strike of locomotive enginéers, whose associâtes 
hâve "gone'Out" on' such ^cbnnectiig road, and who are attemptiiig to boyi- 
co.tt it. ' ■ , 
8, Same— Empijotes op Rboeiver-^Rigets AND LiABiLiTiBS, ,, 

While the locomotive enginéers of à railroad in the hands of a rèceiver caii- 
not be compelled b^ the court having the road in ciistody tô remain in the 
service of the recèiver, neitber tttey, nor the "Brotherhood" towhich they 
.belong, will be permitted to interfère with or distuy*' *hp rfifaivej or his subor- 
dinates in the possession and opération of the property. 
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In Equity. In re pétition of the Chicago, Burlington & Quincy Bail- 
road Company, 

Wirt Dexter and Henry Cravjford, for intervenor. 

Isham, Lincoln & Beale, and George W. Smith, for receiver. 

Gresham, J. The Chicago, Burlington & Quincy Raiiroad Company, 
with leave of the court, filed its pétition in this suit, charging that until 
a récent date the receiver of the Wabash property freely interchanged 
cars with the petitioner, and ail other companies having linea of road 
entering the city of Chicago; that on the 6th of March the petitioner 
tèndered to the receiver's usual agent, at the usual place of delivery at 
Chicago, eight cars loaded with grain, the same being destined for de- 
livery at points on, or to be shipped over the lines in the receiver's cus- 
tody; that some of thèse cars belonged to the petitioner, some to other 
compaûies, and one to the receiver, and ail were loaded for continuons 
passage, either at points in Illinois, and destined to points outside of that 
state, or loaded at points outside of the state of Illinois, and destined for 
continuous passage to points within the state, the proper expense bills 
being tèndered to the receiver's agent, who, acting under express orders 
of the receiver, refused to receive, transport, or deliver such cars, or any 
others; that this action of the receiver's agent was in obédience to instruc-. 
tiens from the receiver directing his agents and employés to receive no 
loaded cars from, and to deliver no loaded cars to, the petitioner, and 
to cease ail traffic relations with it; and that the receiver's agents at other 
points ofjunction of the railways under his charge and those of petitioner, 
when applied to, informed the agents of the petitioner that they were 
under spécifie orders to neither deliver to nor receive from the petitioner 
cars loaded with freight. The pétition further charges that the receiver's 
agents and employés gave as the sole reason for refusing to so interchange 
freight that the receiver's switching and other engineers had notifled him 
that they would handle no freight cars coming from or going to the lines 
of the petitioner; that such engineers belonged to the Brotherhood of Lo- 
comotive Engineers, whose grand chief engineer, or Committee of Griev- 
ance, had notified aJl engineers belonging to such Brotherhood to refuse 
to handle cars coming from or going to the petitioner, and that in com- 
pliance with this action of such engineers the receiver had issued the 
instructions already named; that the Brotherhood of Locomotive Engi- 
neers hâve secretly resolved that a boycott shall be put into effective force 
against the petitioner pver ail its System, and ail intercourse or exchange 
of cars between it and other Connecting railroads, including the lines in 
the custody of this court; that P. M. Arthur, as the chief executive piîi- 
-cer of the Brotherhood, has been in Chicago for 10 days, giving aid and 
direction to the members of the Brotherhood; and for the purpose ofàn- 
juring the petitioner's business, and rendering it impossible for it to dis- 
charge its duties as a carrier, he has issued iiidtructions to the members 
of the Brotherhood employed by the receiver not to allow their enginès 
to be used in hauling cars going to ôr coming from- the petitioner''s line 
■of ràilroad; and that the action of the receiver and his subordinates, in 
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rèfaKi^fi((o„ex<!hange loade(J' freijghl cars with the petitioner, waS the 
resuit of moral duress thus created by the Brotherhood, includiûg the 
engineerg in the receiver's service. : The prayér of the pétition is that a 
peremptory ordeirheissued directing and requiring'the receiver and his 
subordinates to interchange business with the petitioner accordiug to 
usage; ianS ta.abstàin from the dedàtedipolicy of nwi-intercourse with 
the petitioner; also that the Brotherhood, of Locomotive, Engineers^ its 
officers, agents, and committees, bè ètljoihed from issuing any orders or 
instructions to any.of the engineers in the service of the receiver as to 
what càrs;they shallhaul over the Wabash tracks, and thàt such associ- 
ation and its officers, and especially Pi M.. Arthur, be required to show 
cause why.they should not be punished forcontempt jn interfering with 
the property in the custody of the court. - 

The receiver's answer admits the existence of the usage of interchang- 
ing loaded cars between himself and the petitioner, but avers that such 
interchangfr bas been small; the • receiver's receiptà . therefroin duriug 
the month of January being less than $500. The answer avers that 
the petitioner owns and opérâtes a System of railways occupying much 
of the territQry tributary to the Unes of the Wabash Company, and that 
the two Systems are directly compétitive at many important points. The 
answer admita that the receiver's agents decliried to receiveand haulthe 
eight cars tend ered as stated in the pétition; but avers that àt the time 
of such teridèr and refusai the receiver had issued no orders, and given 
no instructions ; whatever to his agents or employés, with respect to the 
interchànge of business with. the petitioner^ .but admits that on the day 
following such itender and refusai the receiver issued instructions to his 
agents toi;eceiVe no cars of the petitioner for the présent, but to transfer 
from the cars of the petitioner ail freight tendered to the Wabash, and 
to takeno freight originating on the petitdoner's system, except as local 
freight. :These instructions were issued. the answer avers, beca use there 
was danger that a continuance of interchànge of business would cause the 
Wabash engineers to leave the receiver's employment, and thus inflict 
great injury tpon the property in his custody; that the instructions were 
for only a temporary suspension of interchange of dars; bètween the re- 
ceiver and the petitioner, and that the receiver never announced any ab- 
soluté and permanent policy of non-intercourse; that on the lOth of 
March (two days after the pétition was'filed) the receiver. promulgated to* 
the officers and employés in his charge the following order: 

" Ail orders and directions heretofore given by me, or, By any offlcer or agent 
of tliis rûad, whlch hâve been understood as hmiting the interchange ol' car» 
or trafic with the Chicago, Burlington & Quincy Riiilioad, or any of the roads 
in that systein, ai'e hereby rescinded. The business of receiving and exchang- 
ingicars and trafijc by this-roàd with the C.B. & Q. E^ilroad Company, and 
ali pf the roads of that system, willgo on.upon the same terms and conditions 
as .those upon whicli similar business is clone by this road with other Connect- 
ing railrbads. " ' , 

ItisaverWd in the answer, and by the receiver and his counsel in 
open coorti that this order will be enforoed in the future. It is turther 
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averred that the receiver consmited no one except hisi subordinates as to 
the propriety of issuing iand enforcing the rescinded instructions; and, 
that he has had no communication or conversation with P. M. Arthur, 
or any one representing him, respecting the opération of the Wabash Rail- 
way; and it is denied that the receiver has acted under moral duress ex- 
ercised by P. M. Arthur, or anybody representing or connected with 
him, or that Arthur has ever in any manner obstructed the management 
or opération ofthe property in oustody of the court. The answer con- 
dudes with the statement that the receiver believes this proceeding was 
originated, not so much froro a désire to procure a resumption of the un- 
important traffic of the petitioner with the respondent, as in the hope that 
fihe filing of the pétition, and action thereon, would render the receiver 
incapable of managing the Wabash property, and that a large amount 
of the business now done by it; would go to the petitioner as a cômpet- 
itpr". ,'■ 

Although the property ofi^é Wabash Company is in the custody of 
the court, it is operated by the receiver as a common carrier. Hisrights 
and duties are those of a carrier. He is bound to afford to ail railroad 
companies whdse lïhes connect with his equàl facilities for the exchànge 
of traflBc. It is his duty to receive from and deliver to pther Connecting 
roads both loaded and empty cars. He cannot discriminate against bne 
road by maintaining a policy of non-intercourse With it. More need npt be 
said on this question, as the receiver has wisely rescinded the instructibns 
which-discripiinated agai^ttl^^ petitioner, and déclares he has no purpose 
or désire to dehy to thé petiiiôher any of its légal rights. AlthbUgh the 
petitioner ha^ accomplished its chief purpose in irivokihg the àid of the 
court^ it is urgecl by its counsël that persons bèlohging to the Brother- 
lioodpf .Locomotive Engineèrsj and especially P. M. Arthur, whbiathe 
chi^f officer of that organization, hâve interfered with the receiver and his 
suborditifiites in the manageni^nt df the Wabash property, and that they 
sjhould be.puniçhed for'thpit illégal and contùmaciousconduct. The re- 
ceiver and his counsel rùake no such com plaint. On the contrary, the 
receiver déclares that tiiere has been no such interférence with him. 
While the àffidavits submitted in support of the pétition show that Mx. 
Arthur sent a télégraphie, message to the engineers of the Union* Pacific 
Railroad Company at Omàha, directing them to haul no cars oflhe peti- 
tioner, it,does hoifairly àppearfrom the évidence that the engineeifs in 
the service of the receiver ireceived such orders by telegraph orotherwise. 
For the présent it is sufficieni; to say that the court will protect the prop- 
erty ofthe Wabash Company in ils custody. The employés of thô re- 
ceiver cannot bé obliged to remain in his service against their will, but 
neither they nor others will be pennitted to interfère with or disturb the 
receiver or his subordinates ih the possession and opération df thé prop- 
erty in his custody. Lawless ititerference with the receiver and his em- 
ployés in the discharge of thelr du'ty will not be tolerated. It is proper 
to State, howqver, in justice to the Wabash engineers, that they do not 
désire to main tain ah attitude df défiance to the îaw, and that they are 
now willing to aid the receiver in the lawful and successful administra- 
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tiôn 'ofhiis trust. The receiver's answer renders it unnecèssary for fhe 
court tO do toore thau direct thatthe pétition remain ou file for future 
action éhoëld there be occasion for it. 



HOFFMAN »i BULLOCK et oL 

: (tKnvli Court, s, D. JffeUi Tork. M&Toh ii, 1988.) 

OoiUPOBATIONS— OPFtCERS AHD, AOBNTS — FKAUDDLBNT COMBINATIOyS — TÎTGHT» 
DP ThIBD P4,KTIES. 

Au assignée for a valuable considération of ail tlie Clainis and rights of ac- 
-tibn àt làw or ïû- equity of a corporatioll'ag'aiûst its former directors and trus- 
tées, who, by a fraudiilent combination with outsiders, succeeded in wreck- 
ing tbe concern, and appropriatin^ ijis property to tbemselves, and who, by 
, ççllusion àndi malpractiee, securéd the diâmissal of bimafiUe suits instituted by 
tbe' corporation against tbèm'selVés to reëoveirthe property, bas no standing 
in a court of equity as against Suph trustées, in the absence of allégation and 
proof that he is a creditoror stçokholder of the corporation. 

In Equity^ ! Op.demurrer to "b^ll. . 

B, C C^^ooc?, for complainaht'. 
d^rfes iSA<?^oo^, for respondents. 

Lacoîîbe, J. Tbe complàinant avers that the défendants, heretofore- 
directors and , tii^stees of the -^tiia, Axle & Spring Company, a Connect- 
icut corporation, did, by a fraudulent and corrupt coinbination with 
outside parties,, jcarry out a secret conspiracy to wreck the Company; 
that they npi^appropriated its funds and property to their own use, and 
defraudediand despoiled its creditors and stookholders, realizing by their 
misappropria,^ioh upwards of $176,000 of the assets of said company; 
that the Company bas attempted, in gpod faith^ to recover the moneys. 
thus misapprppriated, by causing actions' for thè same or some part 
therepf to be hropght in it^ behalf against somô of the défendants; but 
"by collusion and malpractiee said suits bave been dismissed, discon- 
tinued, or otheryyisp corruptly disposed of to the great injury of thé com- 
pany, its creditors, and stockholders." The bill theri avers that com- 
plàinant is ,'f assignée for a valuable considération * * * of ail and 
^ngular its claims, demands, and rights of action, * * * either 
in law or in equity, against the défendants." By such an assignment 
complàinant iohtained no proper title to institute such a suit as this. 
Qi'aham y. RaUrmd Co., 102 U. S. 148. It was claimed on the argu- 
ment that he is a. creditor and a stockholder of the Company. There is no 
such averment in the bill. If he bas rights in that chàracter he may no- 
doubt avail of them, but he has not set out any such cause of action in. 
thjsbill. ■'; ;, ' : 

The demurrer is sustained, with leave to amend the bill. 
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CooK à (d. V. CooK d ci. 
{Circuit Court, S. D. New York. March 17, 1888.) 

EZBOUTOBS AND AdMINISTKATOBS— InTESTMENTS— IS BOIfDS OF POBETGN COB- 
POBATION. 

An invéstment of trust funds by a New York àdministrator with the will an- 
nexed,'in mortgage bonds of a Pennsylvania corporation, made wîthout order 
of court, is net good as against the New York baneflciaries; and if such bonda 
prove to be worthless, the àdministrator, or, he being dead, his estate in the 
bands of his sole legatee and devisee, is liable for the loss. 

8amb — Waste— LiABiLiTT of Exbcdtor's Estatk— Measukb of Recovert. 
Abill bythelife-tenant and remainder-men in fee of a sum of money, tosub- 
ject the estate of the àdministrator in the banda of his sole legatee and dpvisee 
to the payment of a deoasteîjâ wrought by him, set ont the loss at$8,000.' The 
answ^r of the àdministrator' s executor, and of his co-administrator, admitted 
that that was the amount received, but the answer of the legatee-devisee put 
itafaboat $7,000." The cWpw»of the fund was $7,073.03, and there waS no 
positive proof that thé àdministrator in fault had received more than that 
Bum. It was in évidence that the last payment of intere9t to the life- tenant 
was made in 1884. Hdd, that the measure of recovery against the estate in 
the hànds of the legatee and devisee was the original corpus, viz., $7.073i03, 
with lawful jnterest thereon for 1884 and eacb yesr thereafter, compounded 
annually. 

Bamb—MabshaiiING Assbts. 

Where the sole legatee and devisee of a defaulting àdministrator bas dis- 
posed of ail the real estate gotten under his will, and the personal estate re- 
maining in ber bands is sufflcient to make good the devastavit, a decree will 
not go against tbe real estate, and this is especially so where the grantee of 
such reàl estate is not a party to the bill. 

SaMB— RiGHTS OF Co-AdminisTratob. 

A decree in favor of the life^tenant and his children, remainder-men in feç 
of a sum of money, went against the estate of the àdministrator with the will 
annexed for a decastavit wrought by him. To this bill a co-administrator was 
a party. but there was nothingbeyond his refusai to proceed against the estate 
to show that he was not a proper person toreceive the money awardedby the 
decree. In addition, the trust fund was to go over upon the déath of the life- 
tenant without children. Held, in New York, — where the appointmeùt and 
removal of such administrators, and the proper management of the funds in 
their bands, are for the surrogate's court, — that the fédéral circuit court would 
not take the matter out of the surviving administrator's hands in adyance of 
any action by the surrogate, but that the money should be paid to him, 

Dbscent and DisthibutioJî— Liabilities of Hbirs and Deviskbs— BqTTiTr 
Practicb in Fedbral ComiTS— Pollowinq Statb Laws. 

Under Code Civil Proc. N. Y. §1841, for a creditor of the estate to rècôvèr 
against a legatee it is ônly necessary to show that no assets hâve been deliv- 
ered to a surviving consort or next of kin, and under sections 1844, 1848, 1849, 
to recover against a devisee it must be sliown that three years bave elapsed 
without grant of letters, or after such grant, before suit, and that the débt 
cannot be collected of any heit, or in the surrogate's court, against the exec- 
utor or against any other distributee, with any degree of diligence. Meld, 
that thèse provisions did not, except so far as the rights of the parties arising 
therefrom were concerned, govern the practice in equity in such cases <Jf the 
fédéral courts sitting in that state. 

Same— Action against Solb Legatee— Plbading. 

A biU by the life-tenant and remainder-men in fee of a sum of money alleged 
that the will creating the trust fund had directed that it be invested; that H., 
who, with C, was àdministrator with the will annexed, had put the monëy in 
United, States bonds, which he snbsequently sold ahd then reinvested the pro- 
ceeds in mortgage bonds of a f oreign corporation, and that thèse bonds turned 
out tobé worthless; that H. had died testate, one N. being his sole legatee 
nnd devisee, and that his estate ih«d been wound up and turned ovei to sàld 



N., leaving the debt to the trust fund unpaid, and that C, the surviving ad- 
ministrator, had refusçd to proeeed. To this bill, which was brought more 
than threeyears af ter -tUie graiit or letterâ ùpoû H.'s estate, C.,N., and the ex- 
écuter of H. were ail made parties. There was no demurrer, and the answer 
admittèd th^allegatloQS of. the billt S^ld, that the estiite in the hands of N. 
was liable and that tne bill was sùMcient, under the laws of New York, to sup- 
. rpoxt,a^ecree,aga)nBt her; it„b£in£ apparent that no assets had gone to a^ife 
" oi- iiext'of kln that ôught to tiB reached before the ioterést of K, and that'the 
debt çp^Jd not be collected of any hçir or in the surrogate's court against the 
, $x^ç{^6fr pf H., or against any otner disttibutee, witbiaày degree of diligence. 



ïri Ëquitjfi Bill for the appoîntment of a receîver or trustée. 
iv4. i^Wfer, for complainant, W. 0!. ,H 
Gto. fi jBitcitey, for défendant George I. Cooki 
/6Ar)[ jP^ncent, for defendatit Deborah C. Newton. 

^i^B, J. <■ The plèadïngs 4iï<^rp^^^ show that the défendant 
George I.fGoois and John Gi iMewïÉt- were administrators with the will 
anne'Xèfî'Jof Màfjr Cook, Whô had dièrf at New York.ànd in her will had 
direpted, that one-third of J^Wiest^té, ifound to be $7,0^2.02, be invested, 
and' theinteresl of it paid annaaliy tO the orator dmring his life, and the 
principal to his children, if any, at his deeease; that it was invested iq 
TJnitçd States b)QpdSrWhiçh,,werein,,tbe hands of Hewitt, and which hè 
convertedinto monej'j and invested the money in eight mortgage bonds of 
the Kerb^Içt Coal & Iroi;i Cpmjiany, à corporation of thé state of Pennsyl- 
vania, of $1,000' éach, purporting to, béar intçrest at 7 per cent.; that he 
paid the interest of thèse bonds to theorator while he lived; that he died 
on the 17^; dày of Deceiûber j 1882i îèaving a will' of real and personal 
estate dèy3§4S:hiï.bequeathe<isQlély'io the défendant Deborah C. New- 
ton, his Bister,: and niakihg, the défendant Wight executor; that Wight 
bëcàïn,ë,(ïaali8ed as execlitOr; an!d took possession of the estate, includ- 
ipg thèse bcwnds, on Januàry 20, 1883, and paid the interest froni them 
of that year<to 'theorator, and offeredthem to him as belonging to the 
Jtriist, aiid théiy;were refused; thàt ;they were worthlesis, and no interest 
was paid on ihem in 1884, and they were delivered to the officers of the 
Company to be used in reorganization; that the défendant Newtori r* 
ceived aa legatee of Hewitt in mc^liey $3,782. 15j' in other personal prop- 
erty, $4,93Sf ànali of personalty, I8»717.15; and as devises a houseand 
lot, No. 136 West Twenty^Third street, which she has sold and conveyed 
jfpr |i^9,5<)0;, 'ttjat this was àll' thàt rônj.ained of thé. estate after paypent 
of other debts.àndexpensesjandithat the orator requested the défend- 
ant: Cook to proeeed as surviviilg adnlinistralof to recbver this fund of 
tiié'jçstateçjf.ïIèWtr which, under theadvi'ce of counsel, he refuséd to 
do. This suit was brought April il, 1887, to compel the défendant 
Newton to refund or pay thiB amoutitj with arïears of interest, and 1îé> 
"âlïiarge itûppï^ ;%é, real estate, a^^ the appointaient of a receiver or 

(trnsteeto carry outthe bequest. , 

,* Counsel 'btfbéhâlf of the deféndaht'Nëv^toh insist that none of the trust 
property has Çoiné to her hands; that the bill does not allège any misap- 
l)lication of the fund, and that, therefore, no relief can be granted upoa 
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that ground; that thelîaHlity of legateos and devisees for debts or' obli- 
gations ofthe testaitoris whoUy statutory, and thatthe requirements of 
the statutes SiTe not foUo^Yed in this case. The case does nôt show that 
she bas received any spécifie tniat property; therefore, she is not chiaf^- 
able on tjift ground. . r, , 

The bijl. aileges that Hewitti had the fund, and inVested it in bonds 
of the Upited States; that the bonds were paid to him, or he sold théiû, 
whereby hcfrèceived $8,00Q; that the avails of them T*ent to Wight ias 
executor; àpd that the est^té of Hewitt went to Newton as devisee and 
legatee- lîelief must be.gran.ted, as is argued, upon thèse allégations, 
if atall. If the bill is dpfectjye, or is not sustained by the answers or 
proof to the extent necesg^ry for afiFordirig relief, it nlust fail. This is 
elementary. The investment in i»onds of the United States was a proper 
one. A bill which alleged that Hewitt sold or collected the bonds, and 
then resigned, or was remoyed, and refused to pay ovèr the proceeds to 
the remaining administrator, would hâve been goojl. This bill allèges 
the samç, except that it allèges that he died, and thereby the trust as to 
him was terminated, instead of by either of the other modes, and that the 
executor refuses to pay oyejr the fund, but lets it go to the legatèe. This 
would be a gpod bill against the estate if it remained in the hands^of the 
executor, if maintained by answer or proof. The investment in thé bonds 
of the foreign corporation is.not claimed to be good so as to bînd the 
ceduis que trust to it. As to them, it was the same as no investment, àhd 
left him chargeable with t^e fpnd. The bill allèges what he did accord- 
ing to its légal effect; and properly enough omits what he did that was 
of no effect., The bill chî^rges the money into his hands, and the ansWers 
admit this, without setting up anything that exonérâtes him or his estate. 
This part of the bill is therefpre good, and is well maintained; and thèse 
facts make this administrator individually liable., 2 Story, E(5[. Jur. § 
1280; 1 Perry, Trusts, § 417; 4 Bac. Abr. "Executors," D; Brazer v. 
Olark, 5 Pick. 96; Peter v. Beverly ^ 10 Pet. 532. His estate in thé hands 
of his executor would likewise bave been liable. 

At common law, from the earliest times, legatees hâve been liable to 
refund such part of their legacies as should be hecessary to meet debts 
and obligations of the testatpr. Bract. bk. 2, c 26, fol. 61 ; 2 Bl. Comm. 
c. 32; 6 Bac. Abr. "Legacies," H; 2 Redf. Wills, § 56. The testator had 
no right to dispose of, and the legatee acquired no right to bave, what 
was necessary for the payment of debts. Heiirs and devisees were not 
liable for debts of the ancestor or testator on account of lands unless 
named in the obligation. This is changed by statutein England, and in 
this country lands appear always to bave been holdeh for the debts of the 
ancestor or testator. 1 Washb. Real Prop. c. 3, § 73; Watkinsv. Holman, 
16 Pet. 26. Thèse lia bilities appear to be recognized and enforced by 
Btatute in New Yprk; as to legatees and distributees by section 1837, and 
as to heirs and devisees by section 1843, ofthe Code of Civil Procédure. 
The neglect to présent the ciaim to the administrator or executor does 
not impair the right (section. 1837) to recover against a legatee; it is orily 
necessary to show that no assets bave been deliveredto a surviving hus^ 
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band or wifè ornext of kin, (section 1841.) To recover against heirs or 
devisees it appears to be necessary that three years elapse without grant 
qf letters, or.after such grant, before suit, (section 1844;) that there is a 
de^ciency of assets, (section 1848;) and that the plaintiffcannot with due 
diligence collect his debt in the surrogate's court against the exécuter or 
adjflinwtrator and distributees; and against devisees that the debt cannot 
be çpllected of the heir, (section 1849 ;) and when the same person is liable 
successively, only one suit need be broùght, (section 1860;) and when 
the land has been conveyed there may be a personal judgmént, (section 
1854.) The bill does not allégé that three years had elapsed without 
grant or after grant of letters, before suit; but it does allège the time of 
grant, and more tJian thrée years frdm that. time had èlàpsed before the 
suit wae brought. This appéàrs to beà fitatute of limitation on the right 
to commence suit, not affecting the 'bringing of the suit when the timia 
for it arrives. It is not necessary to allège in any suit that it is brought 
within a statute of limitations. 

The bill allèges that the défendant Newton is sole legatee and devisee, 
that estate real and' personal hàs been received by her, and that there is 
not remaining in the hands of the executor any greater sum than $500. 
The, proof, shows that she has received the whole estate, and that there 
is nothipgi remaining in his hands. This shows clearly énough that no 
aseets hâve gone to a wife or next of kin that ought to be reached before 
this legacy, anid fixes her liability as legatee. It alsb shows that the 
debt cannot be collected of ànyheir, or in the surrogate's court against 
the executor,'Or against any other distributee with any degree of dili- 
gence. The Gode of Procédure -of the state does not govern at ail as to 
practice in, cases in equity in the courts of the United States. Rev. St. 
U. S.. § ;918.ri jThe proceedings in such cases are the same in ail the 
States, whatever the procédure of the courts of the state may be. Bople 
V. Zgfiha'nei]& Pet. 648; Oainea v. Eelf, 15 Pet. 9. But ail the rights of 
the parties, arising out of any lodal làw must be observed, Insurance Go. 
V. Omhman, 108 U. S. 51, 2 Sup. Ct. Hep. 236; General allégations in 
.bills in equity in thèse courts are ordinarily sufficiëntv St. Louis v. Knaxrp 
,Cp., 104 U,jS.;668. There was no •demurrer to this bill pointing out 
any allégations of the bill as defecstivé; but it wâs ànswered, and it ap- 
pears now to b© sufficient as a basisfor a decree. 

The case is nôt'very clear in respect to the amount for which Hewitt 
was liable. The bill allèges that he received $8,000 for the govemment 
bonds. The answer of Cook admits this on belief. The answer of Wight 
admitsthat thêrewere $8,000 of the corporation bonds; and the answer 
of Newton admits that he received about $7,000 for the government 
bonds. The answer of Cook is not évidence against her; and there is nO 
testimony on the subject. Her answer must govern, and it is taken to 
mean by. abôut $7,000, the amount of the fund, which is about that 
sum. There js no showing as to the exact time to which interest was 
paid to the orator. Her answer shows nothing further than that the in- 
terest was paid to the orator during the life of Hewitt by him, and by 
his executor afterwards as received frûin the bonds; and the testimony 
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shows that payment of înterest on the bonds ceased in 1884. On the 
whole the orator appeara to be entitled to hâve the fund restored to the 
estate of Mary Cook, and to interest on the fund at the lawful rate for the 
year 1884, and each year after, with interest on each year's interest from 
the end of that year. No earlier day can be fixed upon from anything 
in the case. The orator has prayed that a receiver or trustée be appointed 
in place of Cook. But this fund still belongs to the estate of Mary Cook. 
The orator's right to the interest is established, but where it may go at 
his decease cannot now be determined. If he leaves children, — ^lawful 
issue,— itis to go to them; if not, it is to gô somewhere else, acCording 
to her wîlï; or, if not disposed of by that, it is to be distributed to whom- 
soever may under the law be entitled to it. It is necessary, therefore, 
thatitbein the hands of an administrator with the will annexed. The 
appointaient and removal of such administrator, and the keeping of the 
estate in his hands securely, properly appertains to the surrogate's, or 
other probate court of the state. If there was just ground to suppose 
that it would not be safe in the hands of Cook as such administrator 
until proper action could be taken there, a receiver might be appointed; 
but np such ground appears. He would not proceed to recover the estate, 
but left the orator to do so. That does not appear to be sufficient ground 
for taking the matter out of his hands in advance of proceedings in the 
surrogate's or other proper court. 

The orator appears to be entitled to a decree against the défendant 
Newton, for the payment of the amounts of the annual interest, with in- 
terest thereon, directly to himself; and for the payment of the amount 
of the fund, $7,072.02, to the défendant Cook, as administrator of Mary 
Cook with the will annexed, and for bis costs, This amount will not go 
muçh, if ahy, beyond the persopal assets, and, if not, no decree against 
the real estate would appear to be proper. Besides this, the grantee of 
that is not a, party before the court, and a decree charging it with pay- 
ment would Dot be in order, without that party. 

Let there be a decree for the payment by the défendant Newton to the 
défendant Cook, as administrator, of the sum of $7,072.02, and for the 
payment by her to the orator of the interest on that sum from the begin- 
ning of the year 1884 until it is paid, with interest on the interest from 
the end of each year, with costs to the orator; and dismissing the bill as 
to defendapt Wight, without costs. 
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(ÎBirtïiAl, 'tfttjsT Cd. ofe^ ^JSTkw YoEK'e* rt?:'4/WABÂsïîv9tV't/&'Pilt*. 
' ' ' :j' '; ^C6. «i ai:, (St; Lbtois, k! <fe îf , WV Ry. Gd., lùt^rvenors.)'" ' ' 

■ .{Circuit Coiir% M 'É/Mm0ik,E.D. Maroh 19; 1888.) 

OONTBAGTfr^tBfTŒlRPBBIÇAfHON— A.CÏB Ôî ÎÎAI|:tIBS. , ii , , ; 

Where.a coptraet between twp railway epmpaniQS, operaJ.lng a joint line 

does not expr'ês&ly provide how cars sHall be obiained or supplied for the use 

^ of the linseyitbe fact t&at onè bompany for several yearS after the contract was 

V , entered into paid.the otherforthe use pf, it^ cars will b? ponsidered as a con- 

' Btruciion placed on tbe contract by ttie parties, and the coujrts will enforcè 

suchpàymént as a part of the contract. ' .•..-.' ■ ■ 

ïn Eqïlîtrf.' On exceptions tomaster's te|)oft. Jrt re iritèrvenihg pfeJ- 
titîon ôf St: Louis, Eeokuk & Northwestern Ràilroad Company, 
if. ff/rnm6fe and Pafonèr 2Km6fe, for petitioneh' ' 
iT. S. Priesi, for receivers. 

THAi^K, J. The question wKicïi arises on thé intervetiihg claitn Of 
the StJ' Louis, Keokuk & Northwestern Eailroad againstthe rëceiversof 
the Wabash feailway Ooirtpany hiust be determined with refetençe to the 
provisions of a eontfaèt entered ihto bn'Febtuary 4, 1879, between the 
St. Louis, Kansas City & Northern Railroâd as party of the firSt part, 
aiid thé intervénor as party of the second part.' That contract recited 
"that theintervenor desired to coniplete its.line of railway from Clarks- 
vîlle, Missouri, to a connection with the railway of the first party at or 
near Dardennë, now St. Peters, and form a joint line between the rail- 
roâd cothpanies from St. Louis oVer the railroâd of the first pàrty to thé 
proposéd Connection, and from thence over the railrbàd of- said second 
party to Keokuk, lowa, for the purpose ôf transporting p'aisengers, freight, 
mail, àrid express cars on'terms mutually advantageous to both parties. 
In considération of the preinises, and the undertaking otl tbë part of the 
second party tô construct and complète its road, and make such connec- 
tion and providè the necessary facilities for such joint business at said 
connection j the first party agreed with the second parly to form such 
joint line of railway from St. Louis, Missouri, to Keokuk, lowa, forpas- 
sengèr, freigM, mail, and express business, the arrangement to commerice 
as soon as the second partj' had complèted its tracks from'Glarkesvillè to 
the connection aforesaid, and to continue for 50 years. The party of 
the first part agreed to furnish ail dépôt and terminal facilities at St. 
Louis for the joint-line business; also ail the motive power to haul the 
trains of such joint-line business between St. Louis and the junction 
aforesaid at or near St. Peters, pay ail bridge toUs over the St. Charles 
bridge on the trains and business of the joint Une, and give the business 
of the joint line the same care, attention, and facilities that it gave its 
own. It was also mutually agreed between the parties that for the serv- 
ices, facilities, motive power, and bridge toUs aforesaid, including station 
work at the city of St. Louis for such jointline, the said first party should 
receive thirty-five hundredths of ail the earnings of the joint line, and the 
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second party sho;uld reeeive sixty-five htindi^dtlis thereof. It wais m^V- 
ually agreed :th;at, as. far as practicablé, time^cards should be arranged 
80 that the traipsof the second party might be hauled to and from St. 
Louis with the trains pf tbefirst >party, but when not practicable, the 
first party was to furnisb motive power, and haul the trains of the sec- 
ond party on the time of the; second party. It was furthennore agreed 
that settlements should, be made montbly between the parties on or be- 
fore the 15th day of each month, and that ail minor détails not men- 
tioned in 4he Çontraot shonld be arrangea between the parties in aspirit 
of equityi and fairness, and with a due regard to economy." Such were 
the material provisions of the contract. Aftér intervenor's railroad was 
completed to St. Peters, opérations begaiiuuder the contract, and hâve 
been cpatinued to the présent time bytheSt. LoUisj Kansas City & Northf 
em\]^ilroad and.its successors, to-wit, the Wabashj St. Louis & Pacific 
Baiiroad, and the receivers of the last-named corporation. From the 
commencement of traffic over the joint line until June 1, 1885j the Kan- 
sas Gity & JNorthen Railroad, and each of its successors, allowed and paid 
thp.interv;enor mileage on ail itsfreight, baggage^ and passenger cars em- 
ployedin the business of the joint line, between St. Peters andSt. Louis. 
ThemileagesO'allowed thefiatervenor was the usual mEeage paid by ail 
lailroads on jfôreign cars which pass over their roads when they bave an 
interestin the earnings of the forelgn ! cars, and are not simply paid a 
certain sum for hauling them. In June, 1886, a year after the receivers 
pf ithe Wabash, St, Louis & Pacific Railroad were âppointed, they rê- 
solved to pay no moremileage on the intervenor's passenger and baggage 
cars, claiming that the contract under which the joint line wasoperated 
did not pbligate them to pay such mileage. They continued, however, 
to pay mileage on freight cars the same as before, and continued to do so 
up, to the time pf the hearing. The présent claim is fpr mileage on pas- 
senger and baggage cars, belonging to the intervenor that passed over the 
joint line between St. Peters and St. Louis from June 1, 1885, to April 
1, 1886. The sum claimed is $3,544.80, and the same was allowed by 
the master.. ■ The receivers hâve excepted to the allowance. 

: The façt that the St. Louis, Kansas City & Northern Railroad and its 
successore, while acting under the contract, paid mileage on aU the in- 
tervejior's freight, baggage, and passenger cars until June, 1885^ and 
that mileage was thereafter paid by the receivers on freight cars, créâtes 
astrong presumption that the payment of such mileage was wit^in the 
contemplation of the parties who made the contract, and that, as they 
■ cpnstrued it, the contract required the payment of such mileage, either 
by reason pf some provision of the.agreeraent, or because of some usage 
applicable to the subject-matter pf the: contract, in the light pf which they 
suppc^d that the cpntraet pught tp beiand would be, interpreted. The 
agreemeût heing executofy, the praotical construction adopted by the 
partiesitheretOi and by their successors, during a period of severalyears, 
is entitif di %? great, if not epntrolling, linfluencé in determining what is 
the propftr interprétation of; the same, as was held in Toplîffv. Tapliff, 
,122 a 9. 4?i, 7 Sup. Ct.jÇep.; 1057, and Chicago v. Sheldon,2Wjaîl. 
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54j ; Itîswell understood tbat the practical constructîbft ôf ft cdntract 
adppted by the parties thereto will not oontrol or ovërride language' thât 
is So plain as to admitof no controversy as to its meaning. ' Iri ail such 
cases the intent of the parties must be determined by the language em- 
ployed rather than^ by their aets, but if the language temployed ia of 
doubtful import, or if the contract contains no provisions on a given 
point, or if it fails to deflne with oertainty the duties of the parties with 
respect <to a particular matter or in a giVen emergency, then beyond ail 
question itis proper to consider howthe parties hâve construed the in- 
strument with respect to such debatable points< If both parties to an 
agreément for a considérable period, and while free to ftct, treat a con- 
tract as iniposing certain duties or obligations, such oônduct ought to 
settle the construction of the instrument if its provisions with référence 
to such matters are to any extent uncertain, obscure, o>r incomplète. 
"A construction of a contract adopted and acted upon by both parties 
will be regarded as wôrked into the contract," says Dr. Wharton in bis 
workon Contracts, vol. Ij § 206, if such construction does not oonflict 
with its express provisions. Themanner in which a construction of a 
contract adopted and acted upon by both parties may, so to speak, bé 
worked'into a contract, is well illustrated in' Topliff v. T(^Kff, above cited, 
and also in the case ofRobimon v.U. S.,1S Wall. 363i Ih'thëlatter case 
Robinson ;had contracted to deliver a certain quantity of bàrlèy, but 
whether the delivery should be made in bulk or in sackS Was notspeci- 
fied . For a period of six months the barl'ey was delivéred in sacTîs. The 
cour,t refer tothis fact as a proper reason for construing thô contract as re- 
quiring a delivery in sacks, rather than inbulk. It will taïely be found, 
we apprehènd, that a court will go far astray in arriving at the actual in- 
tent of the parties to a contract (which, after ail, is the purpose of ail 
rules of construction) by adopting thàt interprétation which the parties, 
without compulsion, bave themselves adopted and acted upon. None 
of the foregoing propositions are directly contre vefted by the receivers' 
counsel. The contention on their part seems to be that it matters not 
how the parties bave construed the contract now in question, because its 
provisions, as they claiin, are too plain to admit of any référence to the 
mannér in which they may hâve interpreted it. Their view seems to be 
that in the matter of paying mileage the St. Louis, Kansas City & North- 
ern Railroad and its successors not only made payments by way of gratu- 
ity, which the contract elearly did not require them to make, but that 
they bave actually paid mileage on cars between St. Pèters and St. Louis 
which the contract obligàted the intervenor to furnish free of charge. We ' 
remark, in the first place,, that it is at least singular that 'such payments 
should hâve been mad& for several years if the contract oh its face really 
bears such unmistakable évidence thàt the payment of ïriileage on inter- 
venor 's cars was not contemplated when the cohtriact was made. It is 
urged, howevôr, that such payments were made without any référence to 
the contract, and through oversight; but even if that be so, it is oertainly 
the duty of any person, who at this late dày con tests intervenor's right 
to mileage under the terms of the contracta to point out some provisioh 
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br provisions which in clear and unmîstakable language show that such 
payments werô not contetaplated. We think that the receivers' counsel 
hâve signally failed to make such showihg. Instead of pointing us to 
any provision of the contract which clearly made it the duty of the in- 
tervenor to furnish freight, baggage, and passenger càrâ free of charge for 
the business of the joint line between St. Peters and St. Louis, we are far 
vored with an elaborate argument, the purpose of which is to show that 
by reason of the situation of the parties at the time the contract was made, 
and in view of certain provisions of the contract, we ought to infer (al- 
though it is not directly expressed) that in point of fact it was the inten" 
tion of the parties that no compensation should be paid for the use of in- 
tervenor's cars betvveen the points last named. Possibly, we mightao in- 
fer, and adopt that as the correct exposition of the contract, if the parties 
themselves (who certainly ought to know what they did intend) had not 
adopted a différent construction of the agreement, and acted upon it con- 
sistently for a séries of years, The fact is that the contract under con- 
sidération, while it is explicit iii somè of its provisions, and while it 
provides clearly what contributions shall be made by the respective par- 
ties to establish the joint line, and in what way the earnings of the joint 
line shall be divided, wholly fails to provide who shall siipply cars 
ovei? thè éntire joint line, or any part of it for any class of business trans- 
acted by such line. Obviously, the line could not be operated wîthout 
carsi The parties must hâve had some intention with respect to the sup- 
ply of roUing stock. But for some reason the contract does not in terms 
proyide who shall furnish it. This matter was left open by the explicit 
provisions of the agreement, àndisto be deterrained, if at ail, by impli- 
cation. On the one hand, as has been before remarkedi it is contended 
that it ought to be ini'erred from what is expressed that it was interve- 
nor's duty to supply roUing stock between St. Peters and St. Louis free 
of mileage charges. On the other hand it is argued with much plausi- 
bility and force that nb such' inferencê can properly be draWn. It is 
urged that the parties intentionally omîtted to bînd either party to sup- 
ply ail or any specified number of cars for use on the joint line in vieW 
of the inhérent difficulty of carrying oût any such provision, if madfe; 
It is furthermore urged that the parties tô the contract in tended toleavei 
the mattèr of car supply to be regulated by the exigencies of business, and 
that, having left the matter to be so regulated, they also intended to al^ 
low mileage charges on ail of intervenor's cars that werë used on the joint 
line between St. Peters and St. Louis, according to a custom that then 
prevailed among railroads. The conduct Of the parties accords with the 
îatter view. We refer to the contre versy between counsel as to the proper 
interprétation of the contract, not with a view of deciding which inter- 
prétation ought to prevail if the question was rea intégra, but as évidence 
of the fact that the contract considered by itself is fairly susceptible of 
différent interprétations, because it does not in terms provide how cars 
shall be obtained or supplied for the use of the joint line. Such being 
the casCj and a controversy having now aiisen as to the construction of 
the agreement, we bave no doubt that we are authorized to settle the con- 
v.34F.no.4 — 17 



ÎÎ3S .00 .Y:.î /; ;?. .a ■', FEDERAL ;EE]ÇOB,TEK. 



r/t:i'^ 



WsefSiSJfîbyadopting t^at copstructioi); wbich the parties havejth.emsel,ve^ 
âdopted and acted upôn in^ariiably for a* séries of yea,rs. , Weàq not hol^ 
ttiatthefeonductof tbe St. LpuiB, Kansas City & Northero Railroad and 
its sucçessors in paying njileage createst an estoppel againgtit and its suc- 
cessors, but we do hold tha.t the interprétation se put uppn the agree- 
ment should détermine ifs ti:ue construction, unless it is at variance with 
the express provisions of the instrument, which in this instance does not 
appear tous to be the casiB. ; 

; In onr opinion, the finding of the master was for the right partj, and 
we açcprdin^y pverruletbe exceptions,; md confirm the report. 

Bbw/j^,}^; concurs. 
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BQtriTT— PKÀCrtCB— DeCRBB— MODiFIOATibN. 

Wheroadecreefinds aicoQtj^act riegairding various loansmAde by défendait. 
a&d.dirQCta &p accouotîng tbereof , a motion to modify the decree so as to ex- 
cept certaM of the loanb ^ill be denied, althongh an appeal has been allowed, 
since the decree, if iilterlocutory, can be corrected ou the comingin of thé 
mast^r'B report, andi if final, by the suprême court. 

On Motion to Modify a Dçcree., The original opinion is reported in 
33 Fed. Rep. a32. ' ; ri 

. 7. P. ifrocfepaj/, for complVinanta. , 

Fbfcott ;<fcjFaiJé, for défendant. 

BBEwjâB, J- On the J3th pf January, 1888, a dçcree was signed and 
entered, and now a motion bas been made for a modiôcatipn of that de- 
<aee. Notiçp was giyen to complainants, who, however, failed to appear, 
presentingby mail severai, objection^ jSuch as insufficiçnoy of notice, 
irregularity pf mpdifying a dfcree.uppii niotion, as wçll as that the facts 
did not justify any such ^lodifi,catiQ^, ;The defendatit wishes the decree 
modified in two respects: ,(!ine, by the insertion of a clause excluding the 
privatedebtsof the corap^ainants IJenryand the Colorado Loan & Trust 
Company; iand thesecoind,' by exclndingtwo loans, — one of March 10, 
1884, for. 160,000, an4 çne of April 1, 1884, for $20,000, secured by 
deeds of trust upon some farm iands belpnging to two of the diteh cpm- 
panies. So fai aa the ftrstmatter isconcerned, it is cleasly juanecessary. 
The.decree doeg not include the private debts referred to,- and wbe,n tbe 
decr$e was being pr;epar0d the langu^ge pf the draft as presented to rne 
was cbanged purposely, and with i^ejJknowledge of counsel, so as not ta 
inciudç snoh debts. The opinion whiçh X filed indicated that they wcire 
notiincJuded, and their omission from tiie decree is fuUy as potent as a 
spécial; clajise excluding them. The pisoyision in the decree for a state- 
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jnent by .the fluaster of ttJ^çiftcçpuntbetween coinplainaBte and défendant 
was made undier the belief that when the wholeaccount was stated, ifeany 
single itpm wàs challengéd by éitber pàrty as iinptoJ)êl'ly pJaced, eîther 
among Mr. Henry's prjyate âebtp pr apiong thpse qf tfie ditch compatiies, 
the matter could be separately inquired into by thie court, and the error, 
if any there was, corrected withput a further référence to the master. 

With regard to the other maitter I àm not 80 oléar*,' and cannot pbsi- 
tivéïy iletennine without i-e-exàmining at some length the volumes of 
•testimoiiy. I do not feel that it is incumbent on me to make that ex^- 
amination, for I think the rights of both parties catti be preserved without 
âny présent modification of that decree. I regard thè decree as an ifiîter- 
îocutory one. True, on the application of the défendant, I allowed àh 
appeal as though it were a final déoree, for the question whether itis final 
or intèrlodutory is one which th€ àppellate court miist finally décidé. I 
feel in duty bound to render every assistance to a party against whom I 
ruie to enable him to présent that adverse ruling, to the suprême court 
in such manner as he deems best. Of course, if it is to be a finaldecree, 
and there was error in finding, as I did, the existence of a contract, the 
suprême court will reverse the decree in toto. If, on thè other haiid, they 
sustain my finding as to the existence of the conttact, but hpld thàt it 
did not include thèse farm niortgages, then the decree will be reversed 
protanto, So, if it should be àdjudged, as I think it will, that this is a 
mère interlpcutory decree, then, on the coming in pf the report Pf the 
mastter, the matter now presentéd in this application for a modification 
càil bè fijUy considered, and a final decree entered according as thé facts 
reqùire; for it is abundantly settled that up to the time of the fibàl decrçe 
the basé is within the control of the court, and an error or mistake in 
anj' interlocutory matter or decree can be then corrected. So, without 
attemptih^ now to décide whether thèse farm mortgages were included 
within' thé terms of the contract, the application wifi be overruled. 



Çemtral Trust Co. et al. v. Wabash, St. L. & P. Ry. Co. et al. (Gil- 
MAN et ai., Intervenors.) 

(Circuit Court, £!. D. Missouri, E. S. March 19, 1888.) 

LRailboad Companies— Insolvbnct awd Recbivbks— Leased Lines— Claims 
FOR Rbht— Peiokities. 

The property of défendant raîlway company was made up of the consol- 
idation of a number of lines/some of which were taken by purchase, and some 
by lea^e. .Nearly allof thèse lines were subject to prior mortgases, and there 
was also two gênerai mortgages on the Consolidated System. Défendant flled 
' "ft 4!ill tonfessing insolvency, and asking the appoiiitment of receiverà tb ad- 
minister its assets among Its creditors. The lessor companies were màdede* 
fendants, and au order was made appoiuting receivers to operate -the eatire 
System. It was also provided that any lessor might at any time assert hi^i 
right to possession of lineé' leased by him for unpaid rent. ITeld, thàt the 
taking possession of leased lines by thereceivers did not make tfaem assignées 
: of theleases, so as to make the rentals due uuder such leases prier to the 
Baoft^agés. 
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2. Sams. 

On ihe pétition of thé receivers'of an insolvent railway systen, ishowîiig 
tbat one branch of the System had earned more than operatibg ezpenses, ivu 
order was made that out of the profits of that branch the rental thereon be 
paid, until othèrwise directed. Eeld, that the lessor had' a right to rely on 
thià' order, and the receivers would be required to pay the rental from tbe 
time specifled. r,. 

In Eqijity.' On exception:^ tpipaster's report. . 

In re interyening pétitions of Théodore Gilman and Charles H. Bull, 
trustées; Quipcy, Missourià Pacifie Raiîway Conipany; George I. Seney,. 
trustée, and St. Joseph & St. Louis Eailroad Company. 

Hough, OveraU & Judsrni, for Gilman & Bull, trustées, and the Quincy, 
Missouri & Pacific Railway Conipany. 

Théodore ,^h4d(m^ for George I. Seney. 

PaMîson & Grane, for St. Joseph & St. Louis Railroad Company. 

WeBs H. Bbdgett, H. S. friest, and Cfeo. S. Grover, for receivers. 

Before BKewer and Thayeb, JJ. 

Breweb, J. Thèse are thrçe intervening pétitions, in each of wtich 
is presented the question of liability for rentals during the receivership. 
The master denied the petitipns, exceptions were duly taken, and the 
question is now beforei us on thèse exceptions. The first two cases are 
so nearly alike that the statement pf the facts in one will biing the ques- 
tion clearly before us. In August, 1879, the Quincy, Missouri & Pacific 
Railroad Company leased its road to the Wabash Railroad Company for 
a period of. 99 years. By subséquent consolidations the Wabash Railway 
Company becanae merged intq the Wabash, St. Louis & Pacific Railway 
Company. The latter company, of course, sucçeeded to ail the obligar 
tions of the former. The coiiditions of the îease material to this inquiry 
were substantially that the lessee would pay taxes, and keep the road in 
repair, and ailso pay as rental a given percenlage of the gross earnings, 
guarantying that such percentage should at ail tiraes be equal to the in- 
terest at 6 per cent, on the bonds of the lessor company issued at the rate 
of $9,000 per mile. At the lieginning of the receivership the outstanding 
bonds of the lessor amounted to $1,204,000. Gilman and BuU were the 
ttusteeSiÙ'théée bonds, and the' intervening pétition was filed by them 
as well as by the Quincy Railway Company. On the 29th of May, 1884, 
the Wabash, St. Louis & Pacific R,ailway Company filed its bill in this 
court confessing its insolvency, and praying the appointment of receivers. 
This bill showed that the complainant's property was a System madé up 
by the consqlid?.tion of varions independent Unes, some of which were 
taken in by Iease and some by purchase; that nearly ail of thèse inde- 
pendent lineg were subjectto undetlying and prior separate mortgages. 
It also showed the two generaV mortgages, — ^one on the systeœ. as Con- 
solidated, and the other on terminal facilities, and certain other prop- 
erties. It avêrïed that the value of thèse properties consisted largely in 
the préservation of the System intact, and that to permit the breaking up 
of the System by separate foreeJosures of thèse underlying mortgages would 
largely impait the value 6f the properties. It made the lessor compahies 
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party défendant. It prayed, among other things, "that after paying such 
claims as were required to be paid in ordef to prevent a forfaiture of ora- 
tor's rights and interest in ail roUing stock and equipments, the residue 
or surplus of ail incomes, revenues, and eamings of said railroads, and 
ail other assets coming into their hands as such receivers, be appUed to 
the discharge of ail debts, obligations, and liabilities of orator, according 
to the rights and légal and équitable priorities of aU concerned as cred- 
itors or otherwise, under the direction of the court." The order appoint- 
ing the receivers directed them to take possession of ail thèse Unes of road 
merged in this one System, and also as foUows: 

"It is further ordered that the said receivers, eut of the income that shall 
come into their hands from the opération of said railroad, or otherwise, pro- 
ceed tô pay ail balances due or to become due to other railroads or transporta- 
tion companies on balances growing eut of the exchange of traiHc, accruing 
during six months prier thereto. That said receivers also in like manner pay 
ail rentals accrued, or whieh may hereaf ter accrue, upon ail leased lines of said 
complainant, and for the use of ail terminais or track facilities, and ail such 
rentals or installments as may fall due from said complainant for the use of 
any portion of road or roads or terminal facilities of any other Company or 
companies, and also for ail rentals due or to become due upon rolling stock 
heretofore sold to complainant and partially paid for. That said receivers also 
pay In like manner out of any incomes or other available revenues which may 
come into their hands, ail just claims and accounts for labor, supplies, pro- 
fessional services, salaries of officers and employés, that had been earned or 
hâve matured within six months before the making of this order. It is fur- 
ther ordered that said receivers pay ail current expenses in the operatio» of 
said road, coUect ail the revenues thereof, and ail choses in action, accounts, 
and creditsdue and to become due to the company. That such receivers keep 
such accounts as may be necessary to show the source from whicb ail such 
income shallbe derived, with référence to the interest of ail parties herein and 
the expenditures by them made. " 

In pursuànce of this order the receivers took possession of the Quincy 
road with the other properties. On the 26th of June, 1884, the receivers 
filed their pétition in the court asking its instructions as to how they 
should dispose of the earnings of certain lines, among them the Quincy 
road, which, lines they believed did not earn enough to pay operating 
expenses and the rental; and on the 28th of June an order was etatered 
as follbws: 

" Third. It is further ordered that the receivers herein, until Otherwise 
directed, keep the accounts of ail the earnings and incomes from, as well 
as the accounts of ail the operating expenses, costs of maintenance, and 
taxes upon the foUowing lines or divisions of said property, separately, 
to-wit. " 

On the 15th of October, 1884, upon the report of the master recom- 
mending that the receivers be directed to pay interest on a certain divis- 
ion, the court, in granting the order, made this announcement: 

"The Court. I hâve stated at an early day, and Judge Beewee has gone 
over that niatter, (and we are in accord with regard to it,) that I am not going 
to take the tooney that belongs to the underlying mortgages to pay interest 
on non-earning branches. If they hâve got to fall, they must fall. I will 
protect the underlying mortgages especially, and they havn't got enough hère 
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iltotlpiti Mr- Smith. Thenl asl^ithat the matler be referijçd 1;p thi^injaster, 
. and'iiye jWill introduce testimony showing thc! actual earni^gs otthe rôad in 
t}iç pas'ti tiirçQiaonths. Th^ Ooiiri. That is the importairit élément. If this 
bianc'ïi is earning enoùgh to pay itso'Wàiiitefest, that l8 ailQt'hçrinquiry; but 
cèçtaitily I am not goirig to slt hère and order that the earnings that beloiig 
' toiotlïer Ibranohes in this Consolidated Syâtetn shall be taken to pay concerna 
that do not pay earning expensésL Let them coUapse." 

Ari^ pn 4pril 16, 1$85, after receiving the reports of the receivers in 
respect, tp severàl Unes, the Quincy rpad among them, and after notice 
to the varions parties în .interest, an order was entered to this efFect: 

"First. That , the subdivisional acQOunts raust be kept separately. «That 
was ain ordsr,' paid the court, ' passed by Brother Treat at the very outset 
o£ this receiver»hip, in order that the particular equities of each one of theae 
divisions, Jisbetween themselveo.might be^certained.' IS^çnd. Whereany 
subdivision eaiins a surplus over expansés, the rental, or aubdivisional inter- 
est, will be paid to the extent of the surplus, and only tp tjie extent of the 
surplus. Tfi/ird. Where a subdivision çarns no surpluai—rSimply pays opér- 
ât! ng«xpenses,— no rent or subdivisional interest will be paid. |f the lessor 
or the subdivisional mortgagee desires possession or fpreclosur*, he may pro- 
ceed àt once to assert hig rights. While the court will continue to operate 
such subdivision until some application be made, yet the right of a lessor or 
mortgagee, whose rent or interest is unpaid, tp insist upon possession or fore- 
closure, will bçi proraptly recognized. Fourth. Where a subdivision not only 
earns no surplus,, but f ails to pay operating expenses, as in the St. Joseph & 
St. Louis bfanch, the opération of the subdivision will becoptinued; but the 
extent of the opération will be reduced with an unsparing though a discrim- 
inating hand. " 

And on July 15, 1885, the court, on the application of the trustées, 
Gilraan & Bull, made an order directing the receivers to surrender the 
Quincy road to them, which was done. As a matter of fact the earn- 
ings of the Quincy road du ring the time it was in the hands of the re- 
ceivers were insufficient to pay the operating expenses; and at the tiine 
the receivers took possession of the property, there was due by the Com- 
pany, of floating debts, (which, by the rulings of the suprême court, 
were preferentîal debts, and entitled tp payment, prior tp the mortgages,) 
over $3,000,000. The gross receipts of the entire System during the re- 
ceivership were insufficient to pay the operating expenses, and discharge 
ail of this floating and preferential indebtedness; ^ud the pnrchasers, in 
addition tô the sum bid by theni, hâve, as required, by the orders of 
this court, paid the balance of said preferential and floating indebted- 
ness. The purchasers bave taken possession of the pçoperty within the 
jurisdictioh of this court, though it is true the court, in the order aur- 
rendering possession, reserved the right to retake.it, if the purchasers 
failed to pay aUclaims and demands which should be adjudged prior in 
lien to the mortgages. The intervenors' claim, of course, is that the 
rentals due them are preferential debts, and should be paid prior to the 
mortgages, : .Ibelieve thèse facts présent the question fuUy. 

We start.Tjvith this fact, that prior to the appointment of the receivers, 
intervenois'tolaim was subordinate to that of the mortgagees. It was a 
claim, of course, good against the income, but not against the m-pus; &t 
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least not good against the corpus until after the payment of the mort- 
gages; apdtHefirst question is whether the action of the receivers in tak- 
ing possession, or of the court in ordering possession, changed the stahis, 
andgives to intervenors' daini a higher position than it theretofore had. 
It is strenuously insisted by intervenors that it did; and they say that 
by taking possession of this leased property the reeeivers becanie virtu- 
ally thé assignées of the lease, ând therefore bound by its terms, and 
bound to an ëxtent which binds the property in préférence to the lien of 
the mortgagees, A multitude of citations are made from the text-books 
and decided cases, to the effect that where a mortgagee institutes fore- 
closure proceédings, and upon his application a receiver is appointed, 
and such reCeiver takes possession of property leased by the mor^agor, 
such taking pf possession ié an acceptance of the lease, and binds the re- 
ceiver as aâsîgnee, and binds so aa to concède a préférence to thé lessor 
in respect to his rental. Ip other words: If A., a mortgagee, com- 
mences foreclosure proceédings against B., a mortgagor, and a receiver, 
appointed at his instance, iakës possession of the property of G., leased 
by B, , such possession of the leased property is an acceptance by the re- 
ceiver of the leaseî makes hiih an assignée of the lessee, and binds both 
him and A., the mortgagee, to the full amount of the lïiortgaged prop- 
erty, to the payment of the rents. High thus statès the rule: 

"As a rule, receivers are not liàble upon the eovenants of the persona over 
whose effects they are appointed, but become liable solely by reaaon of their 
own acts; and receivers who hâve been appointed over a corporation, apd 
who hâve accepted the trust and taken possession of the assets, do not thereby 
become liable for the rent of the premises held by the.compauy under a lease; 
nor can they be held liable until they èlect to take possession of the préniises, 
or until the doing of some àct whlch would in law be équivalent to such an 
élection. But wheii a receiver enters upon and occupies premises which had 
been leased to a corporation over whlch he ia appointed, he thereby becomes 
liable for the rent due underthe lease; the liabilityin such cases being the 
common-law liabllity of an assignée of a lease, and not for the debt due from 
the corporation. And in such, case, the facts being undisputed, it is propér 
for the court to direct the receiver to make payment to the lessor wlthput à 
référence to détermine the mattér. " High, Eec. (2d Ed.) § 273. 

■_ This proposition, fortified as it is by ample citations, is conceded; but 
is it applicable? This receivership was upon the application of the 
mortgagor, — a party in possession of varions properties, — some owried, 
some leased, and ail subject to varions obligations. Could the action of 
the mortgagor, or the décision of the court upon his application, change 
the relative rights of the mortgagee and the lessor? Was it in thé povver 
pfthecotirt upon the application of the mortgagor alone to chairge the 
mortgagee with obligations to which he never assented? That this bill 
was filed by the mortgagor is, of course, conceded; and that its thedry 
was not the préservation of any single creditpr's rights, but thàt pi' ail 
its creditors, secured aud unsecured, is évident from thèse extr^Ct^ from 
the bill: 

"That ail, or nearly ail, of said mortgages embraced ail rolllng stock to bé 
tbçreafter acquired by the companies executing such inortgages; but that, as 
such original contipànies and' those lines of railroad hâve been gradualty ab- 
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sorbed in orator's vast System, the roUing stock of said entire System has be- 
comè so intermingled as to be incapable of division according to the original 
ownership of the said several Unes of road according to said several nort- 
gages. And any attempt to control or dispose of portions of such rolling stock 
by any court or courts not having jurisdietion of the whole, and not compé- 
tent to deal with orator's entire property as a unit, would : produce gieat con- 
fusion and unçertainty, and would resuit to great loss to ail persoiis interested 
in aaid rqlling stock, or in orator's property or securities. * * * And or- 
atpr, avers that theinterest of the orator in said road, and of ail its creditors 
and holders of the bOnds aforesaid, are greatly iraperiied by the existing pros- 
pect of the disrnptioh of said road on the happening of the default impen'ding 
as aforesaid, and the interests of ail parties can only be protected by the in- 
terposition of a court of chancery. That if said lines of railroad.are broken , 
up, as aforesaid, and the fragments thereof placed in the hands of varions re- 
ceivers, and the rolling stock, materials, and supplies seized and scattered 
abroad in the.manher above indicuted, the resuit wîU produce irréparable in- 
jury and damage, not merely to orator, but to ail persons having any interest 
in said lihès of road, and the securities thereof; " ' • 

Theidea whiçh underlies this bill is that which .underlies the action 
of a voluntary ihankrupt under the bankrupt.iaw. Finding himself in- 
solvent, he sarrenders his property to the court, to be disposed of for the 
benefit of his varions creditoi'6!- Such action in no nianner changes the 
relative rightâ pf his various creditors. They stand subséquent to this 
action as they did before, and : their various rights and equities are de- 
termined, not by his action in surrendering his property to the custody 
of the court, but by the terms and obligations «f the contraets thereto-' 
fore entered intô. Narrow the question in this way: Suppose A. is the 
owner of a miU and the lessëe of an adjsioent farrii. Having niortgaged 
both his œill.and his leaseho^d interest, and finding himself insolvent,' 
he appliea tothe court by bUl for the appointmeiit bf a receiver tb take 
possession of his property and dispose of it for the benefit of his credit- 
ors, can it be that his action iii filing the bill, or the action of the court 
in appointing a receiver, màkes the clairn for rental an 'unsecured obliga- 
tion, paramount to the secured lien of the mortgage? The proposition 
will be startling, if true, It would put it in the power of a mortgagor 
to dispossess the vested lien of the mortgagee, and render such lien sub- 
ordinate to unsecured claims. It is true that after the appointment of a 
receiver the mortgagee came in vCith an application for a foreclosure; but 
the assertion of his rights to a foreclosure was not différent from that of 
the assertion of the lessor to his claim for rent. Each took what rights 
were given him by his prior contract, and neither by his action waived 
any of his rights or consented to a subordination of his priority. It is 
true, also, that the holder of the gênerai mortgage prayed the court to 
extend the receivership over a part of the property to it as a mortgagee. 
Perhaps if that application had been granted, some différent question 
niight now arise; but the court expressly decided agaiust the application, 
leaving the receivership to stand as it was in the first instance,-H)ne 
granted on the application of the mortgagor, and one whose appointment 
it was believed would in no manner change the relative rights of any 
creditor. It aiay be said that the theory of the bill was novel; that sel- 
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dom it îs that the mortgagor, the debtor, ap plies for a receivership. 
This may be true, though this is not the first instance in the judicial 
history of this country that such an application bas been made and sus- 
tained. The New York & New England road was upon a like applica- 
tion placed by the circuit court of Connecticut in the hands of a receiver; 
and in bankrupt cases, though that was specially authorized by statute, 
such a proceeding was common. But the question is not now upon the 
propriety of the action of the court in appointing a receiver on the ap- 
plication of the mortgagor, but upon the effect of such action. The pro- 
priety of this proceeding was long since ehallenged in this court, and its 
opinion, with the concurrence of both judges, was in favor of its propri- 
ety and validity. That question being settled, it would seem to be log- 
ical and necessary that no action of the court at the instance of the mort- 
gagor, no action of the receivers in direct obédience to the orders of the 
court, could change the relative righta of the creditors inter sese. 

Agàin, if the action of the court in making the appointment, and of 
the receivers in taking possession, did not oi itself create a new and légal 
obligation against the mortgagees, are there any équitable reasons why 
the clâim of the lessor should be given priority to that of the mortgagee? 
The léssôrwas défendant aiswell as the mortgagee; each knew his rights; 
each sùmmoned into court was at liberty to assert his rights; neither 
was told directly or by implication that he would gain aUght by the ac- 
tion of the court in making the appointment. As the mol-tgagee might 
coçie in, and did corne in, asking foreclosure of his mortgage, so the 
lessor might corne in, and many did, demanding the surrender of the 
leased property for non-paj'ment of rent. Thèse very intervenors aftei- 
the lapse of some months came in and asked possession of their property, 
which was promptly surrendered. Why should the mortgagee be com- 
pelled to pay the lessor any more than the lessor be compeUed to pay the 
mortgagee? Each was sùmmoned into court, each was called upon to 
make à showing of its claim, and each did so in time and manner tliàt 
suited it. Because there were varions properties covered by separatê 
mortgages ail merged in one System, and as such covered by one subor- 
dinate mortgage, is there any équitable reason why the court, seizing 
upon ail of the properties at the instance of the common debtor, can be 
said to hâve created any new and différent equities betïveen thèse various 
creditors? Did not each stand upon his l^al rights, — rights as they ex^ 
isted before the receivership, and rights which could be asserted at any 
time, and were in fact asserted as soon as each party saw fit? There 
was certainly nothing in the action of the court or the various orders 
made by it which gave to any party the right to expect other than his 
legai claims. Of course, the order in the first instance was to pay rentàls 
out of the incomè, and that income, as we hâve seen, is ail exhausted 
in preferéntialdebts and ôperating expenses. Early in the history of 
receivership the order of the court was to keep separatê accounts of the 
earnings ot the différent Unes, and the clear intimation of ail the orders 
and opinions, as well as the express langiiage of many^ was that the in- 
come froin any property, part of the gênerai System j would be appropri- 
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ated ;to,-tbe spécifie claims, upon tbat, property. Jt is; undpubtedly true 
in railroad: foreclosures that, by the décisions of the suprême court, cer- 
tain çjairas baye beea a,djudged preferential and supei^ior to ,inortgage 
and .secured liens. So fardas thèse rulings bave been made this court 
bas unhesitatingly foUowed theni; but i;t cannotbe, tbat the securityof a 
mortgage deed, even if it be a railroad mortgage, is pp^n to displacement 
by every unsecured creditor. Only the cogent public reasons, wbich 
hîive been so çarefuUy cona.dered andi well stated by the. suprême court, 
jusjtiiy any postponement of the priO;rity of a mortgage debt. So far as 
I ara, individually concerned I am unîyilling to go astep beyond the 
matte^s and rules laid down by the suprême court. As to ail outside of 
those matters I believe the sacredness of mortgagei obligations should be 
obseryed, and tbat secured debts should be given the priority which the 
contraeting parties awarded to them. In that view;thè claims of the in- 
tervenors in respect to the Quincy road and the St. Joseph & St. Louis 
road are without foundatipn, and ^he exceptions to the master's reporta 
wiH be overruled. 

, ;With respect jtQ the, claim of George I. Seney, the trustée in the mort- 
gage upoD thC) CJlariiida Branch, a< somewhat différent state of facts ex- 
istedy :!0n,Jïjne:28, 1884, upon the pétition of the receivers and the 
représentations by them tbat, the Clarinda; Branch was important to the 
systetp^and had earned more than operating.expenseis, the master recom- 
njended an ©r^Çr, which was duly entejred by the court, as foUows: 
•,"Itl8 prderediithat, until ptherwise directeij, the receivera herein, from thp 
ineopiing' rents ^nd profits of said property, after meeting such other obliga- 
tions as they hâve been directed to discharge by the foiteèr orders of thïs court, 
pay as the aame shnll from time to time mature, from whatever balance may 
reniaiVi W theîr hands, * "C * on the flrst days of February and August 
(01* as so(te theireafter us pràcticuble) the semi-annual interast atsix per cent, 
pétànnum, then due on two hundred and sixly-four (264) bonds of.one thou- 
a^nd (lollars each, issued in July, 1879, ?tnd secured by mprtgage on the Clar- 
iodfi ând St. Lopis Eailroad, (otherwise known as the Clarinda Branch,) 
amounting to $7,920." 

The interyepor, though made a party défendant, entered bis appear- 
anee, and first beeaïiie a party to the procgeding on January 4, 1885. 
He.wasj notified by the receivers of an. application for a new order in re- 
spect to the Clarinda Branch, which.was entered upon Àpril 16th. The 
rental was in fact paid tp August 1, 1.884. Now, the rental from August 
1, 1884, to April 16, 1885, stands, we think, upon a différent footing. 
There wag au express order of the court in référence tp that branch, and 
couchediiQ:6Uch language that the intervenor had a right to rely upon it, 
and expeotjjLhepayment of his rent, uptil some other order was made. 
Wherevej-ja spécifie order is entered after shovv'ing and pétition by the re- 
ceivers, itVpuld çeem aS;though the party stood upon a différent footing, 
and was^otîcalled upon to assert his rights as lessor to the surrender of 
the leaawl, property. Whatever might bave been the reasons, and how- 
ever muoh mistaken the receivers may baye been, they acted upon their 
best Judgment, and the court seems by that order to bave given express 
assurance JjO' the intervenor th*t thç interest of thesysteni required the 
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paymeat ôf that rental, abd tljepresiervationnf .that propéïty.iiï:thè.syë!- 
tem; ,80 that tbe order. will'.be tÊat the exceptions. to thp répoj-t of the 
master.iwill be partially sustained, ànd the receivers directed to pay thb 
rental for the time specified with inte.rest. So far as the subséquent 
rental i§ concerned there is nothiug to distinguish this case frqm thé 
other two heretofore eonaidered, and the report of ihe master will be sus- 
tained. It is unnecessary to add more. We hâve had thèse matters 
under considération for some months, and hâve given to them the most 
careful considération. The arguments and briefs of counsel hâve been 
most fuU and elaborate, and the questions presented not easy of solution* 
The araounts in each case are so large that if our conclusion is erronéouS, 
a raview may be had by the suprême court. 

Thayeb, J. , , I ghall only add a few words to what bas already been 
said. We are asked by the intervenors to make an order in this matter 
the practical efFect of which will be togive an unsecured claim priority 
over a mortgage debt. As there are no funds at our disposai derived 
from the income of the property lately in the hands of the redeivers, if 
we allow the claims in the desired form we must enforce payment oUt of 
the mortgaged property by retaking it, unless the purchasers under the 
mortgage see fit to discharge the lien which we impose. It isproper» 
therefore, that we should rànsider caréfully both the légal and équitable 
grounds upon which such action can be predicated and, justified. No 
lawyer would, fora moment, doubt that an assignée in bankruptcy would 
be liable for reht if he took possession of leasehold premises heW by the 
bankrupt, and used them for the purpôse of administering on the assets in 
his hands. In that event the assignée would be,come personallybound 
by the cpvenants of the lease, so long as he remained in possession^ and 
the court would bebound to proteot him against thelcovenant to pay rent, 
by allowing him for aU rent, disbursements as an expenseof administra- 
tion. In re Merrifidd, 3 N. B. R. 98, and PeopU v. Insurance Co.ySO 
Hun. . 142. The same princjple holds good, of course, in its application 
to public liquidators under the English Winding Up Acts, and' receivers 
of copartnership estâtes and the like. In re Chlliery Go., 21, Ch. Div. 
330; In re Granité Go., L. R. 6 Ch. 462; and Gom. v. Insurance Cb*, 115 
Mass. 278. If such oflScers use property held under lease for the pur- 
pose of advantageously administering on property committed to their 
charge, they must pay rent as stipulated in the lease, and thç amount 
paid is an éxpense of administration, and is chargeable against the fund 
undergoing admioistratioji. The rule as applied in such cases bas never 
operatedjhowever, sofar aswe can find, todisturb the priority of claims, 
-r-that is to say, so as to give an unsecured debt a préférence over one 
that is secured. It is also well settled that if mortgagees, in a proceed- 
ing to foreclose a mortgage, procure the appointment of receivers, and 
cause them to take possession of property held under lease by the mortr 
gagor, to which their mortgage does not extend, they thereby.bind the 
mortgi^ed property for the payment of rent that accrues > so long as the^ 
reeeiver reiftains in possession. Such was the ruleapplied: intjae case of 
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Woodruff V. Mailway Gb., 93 N. Y. QOQ; MiUmbergee v. RaUimy Go., 
106 U. S. 286, 1 Sup. et. Rep. 140. The principle which tinderlies ail of 
the cases citedappears to be substantially the same; that is to say, if an as- 
signée in bankruptcy, public liquidators, receivers of insolvent corpora- 
tions, or receiversappointed underproceedings to foreclose mortgages, take 
possession of the property of a third party , heldunder a lease, and use it os- 
tensibly for the purpose of administering advantageously on the assets in 
their hands, or at the instance of, and for the benefit of, mortgagees, full 
rent must'be paid for the use of such property, out of any funds within 
the coûtrol of the court, and that without référence to the question 
whether the use of the leased premises proves to be bénéficiai or other- 
wise. Tbere is, in fact, no difficulty in deciding what the law is. The 
difficulty lies in making a correct application of it to the particular case 
undér considération; or rather it lies in deterraining whether the présent 
proceeding was of such an exceptional character thftt the principle invoked 
to establish the liability in question is applicable. 
'■ Attention has already been called to the fact that the bill in this case 
was filôd by thè riiortgagor, against ail persons and corporations, includ- 
ing the'lessors,; who were interested in the various roads forming the 
cohiplainant's railroad System. As I understand; the bill of complaint, 
the complairiant professed to be acting, not alone in the interestof mort- 
gagees, but irt theinterest of ail the corporations, whose roads had be- 
come an intégrai part of the system, whether by lease, consolidation, or 
otherwîse. It was substantially represeûted by the bill that the affairs 
of the complainant had becomeso complicated, by the various mortgages 
that had been executed, the consolidations that had taken place, and the 
leases made or assumed, and by the admixture of rolling stock, that the 
best interests of ail parties concerned demanded the appointment of re- 
ceivers over the whole system, as the only feasible method of working 
out the equities appertaining to each. It was on account of such repré- 
sentations that the receivers were appointed and ordered to take posses- 
sion of the whole system. In other words the receivership was not cre- 
ated for the benefit or protection of any one interest, or class of interests, 
but for the benefit of ail parties to the suit who were in anywise inter- 
ested in the system. The lessor compariies, whose roads went into pos- 
session of the receiver, were advised of such facts by the form of the bill, 
and by the prayer for relief. : They were at liberty, at any time after it 
wasfiled, tb show that the extension of the receivership over the leased 
lines waâ not necessary to the protection of any interests of the lessor 
Companies, or that it was detrimental to sûch interests. If such show- 
ing had been made, (and it appears to me that the lessor companies were 
cited into coûtât to confess or deny the averments of the bill in that be- 
hàlf,) the leased lines would unquestionably hâve been réleaSed at any 
stage of the proceeding. Intimations to that effect, and of the theory on 
which the court was proceeding, appear to hâve been given during the 
progress of the case from time to time; But so long as the lessor feom- 
pahies acqiiiesced in the averments contained in thé bill, ahd on the 
faith of which receivers were appointed, it appears to me that the ïe- 
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ceivership continued to staûd for thèîr protection, ànd for the protection 
of the interests of ail persons and corporations who were parties to the 
proceeding; and that, so lOtig as that state of affairs existed, the relative 
rights of the parties were not changed, and that thé mère possession by 
the receivers of the leased lines did not hâve the effect of making the 
tentais a charge on the body of the mortgaged property, superior in rank 
to the mortgage debt. The case, as I conceive, béars some analogy to 
the case of the Bridge Water Engineering COé, 12 Ch. Div. 181, where, 
inasmiich as a public liquidator had retained possession of rented prena* 
ises for the mixed accommodation or benefit of the landlord and the 
liquidator, the chancellor refused to allow the rents as a part of the cost 
of administration. The question before us should not be determinedj 
in my opinion, with any référence to the question whether it was in fact 
necessary for the protection of the interests of the lessorcompanies to ex-i 
tend the receivership over the leased lines, although, if we were at lib- 
erty tO consider that matter, it seemâ probable, in view of the condition 
of one of the leased roads, that if it had not been taken in hand by the 
receivers it would hâve suspended opérations, for a time at least, ând 
put the public to great loss and inconveniende, even if it had not incurred 
a forfeituré of ifs franchises. Butj bè this as it may, the question is not 
to be determîiied by considering whether the représentations of the bill 
were erroneous in so far as the leased^ linês were concerned, We must 
consider what the bill did in fact allège; upon what theory it was drawn; 
and for what purpose the court appointed receivers, and for whose ben- 
efit; and whether, in the light of such facts, and the subséquent acqui- 
escence of the lessor companies, they can now legally or equitably insist 
that, because the receivers took posseggion of their road under an order of 
court, the rentals which accrued during the period of such possession must 
perforée take precedence over the mortgage debts, although such leased 
lines during the period in question did not pay operating expenses. In 
my opinion, this question must be answered in the négative. The case 
is so exceptional in its character that the principle invoked to establish 
the liability in question, in my judgment, is not applicable. 

In the course of the argument something was said about the receivers 
hâving exercised an élection to take possession of the leased lines. Oïi 
the one hand it was argued that, a^ they elected to take possession, they 
beeame persqnaUy bound as assighees of the lease by ail its eovenants. 
0n the othier hand it was argued that they acted uMer the ordëW Of the 
court, and exercised no élection or d^cretion. It appears tp me, that 
the receivers did not elect to take the leased linee in the sensé in which 
ïh&t term is used in the books, but at thesame titjie I do not régatâ the 
question as to. whether their action waa voluntary or,,enforced\as;,a| ail 
inaterial. Thej'- had possession of the leased lines, and operatedthem. 
If the court ordered them to take possession of the gatne foi- 'the benefit 
of any particular interest or class pf interests involved, and without any 
référence to the protection of thte riights of tHëMèbr eOmpanies thém- 
selves, then those interests for whose advànt«ge thé leased lihes w^ere 
taken and operated by the receivers slhotild' staûd: the expenle Of'^he 



reûtàl,(and.(he Co'urt •wpqjd be bouiid -to soorder.; ;^ft,pqii(rt,'liasji9 
morej riglit rthan an itjdiyidual to use pne person'a i prpperty; for thç «x- 
çlûsiVe bebçût of anotberwithwtpayingior Us use. ;But;from the recy 
ord aiwl.prooeedings in;tl]iis,case;it does ;QQt appeajr to pie that any propr 
erty waSiSO tak^ and Used,,, Thç entire System was takén in hand at 
tbe insïanCe oftbe gênerai owner to protect the interests of ail partie^ 
conceinedt The court, througli its receivers,/at aU. tinies adoptpd that 
line of poJiCy whiçh seemfd to be condlicive to the best interests of ail 
parties ias'tben foreseen. lAroong other^ thiflgs done for th^. protection pf 
allparties toi'the litigation,: at an early;day it made an order to prevent 
the earninga of the numerouB roadg composjng the eystem from becom- 
•ing confusëd. It appeara to me tiiat such order, so far as it related to 
the leased liiies, wasa most explicitavowal that the court did not regard 
the reniais that from timeto time accru.^d as an expense of administra- 
tion, and that, it did not fe^rd the reçeivership as having beencreated 
for the benefit of the mortgageéa, or any particular class of creditors, but 
for the itiutiial fldvantage of ail parties çoncerned, the lessor compapie^ 
included. ; 

In conclusion I wiU add that in any light in which I hâve beep able 
to view the question, it appearg to me that the report of the master 
should; be conSrmed in the respects indicated in the main décision, and 
I accordingly concur in the ordet already annqunced. 
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,.: XÇîreuit Court, 8. J}. New York. March 87, 1888.) 

1; E(iuiTT-rPBA.C'n;cBrt-B!EgEAB;^Na. 

An application for a-relieai'ing mtist be denied wh'èré it ie based solely ott 
évidence alrèadytoforèthe^tourt, ànd pasSed upon adversely to appUciint ôit 
réhearing befote anbtbei: judge,: and no manifest error is showu. 
2. Patents; m)R Ihtehî^io?!— tPbacticb— Findinqs of Mastbr— Sufficiehcy oit 
Evjpçy'cE. , .■[•'.>''■ 

In a i?'éf erence tb'flnd âild^Tèpàrt'tbé nùiaaber bf cahs made by défendants 

undera çatènt on wiiiehi royalties should b« paid^ the decree directed tbe 

master to.take an {içcoQn| of ail cans tnade and soldby défendants si^ceJan- 

uary 1, 1883, (to wbidb date royalties hàd béen paid,) "which embody or mâké 

use bf the imprbveménts 'pdtènted. " ■Themaster càlled for an accotint bî ail 

canB:inad0 and soldiby détendants sipce .Tanuary l, ;i8S3,whiçh purporttp use 

^e letters patent. , JQefendants furnished suah account,, stating that tbe cans 

iricltided tberèiii'wèW airsîmilàr to thosè made by thpm under théirliceilise, 

■ «ràd on VrBich thôy hàd' paid roya;ltieS down to Januàry 1, 1883. Hetâ,tàt&\ 

. : therewAStSufilcieçt e^idietice qu wbicb to base the n^a,8ter'8 report as to tb» 

-:■, amouujt.of royalties unpa,ia.. . . : . 

On Riabearing* See 3Q Fed. Bep. 5^^ 
inGeo., Ç?i Jîkij/j for; complaisant, r ; ,,; / — 

.,;;«7û(», 4f!.,i^Ww6y> fp>!!def9ndw(ts.,^,,,-.i.v. r. „ ..: .. j.::;,;'-.,,- j. :•.■,':-> '^i 
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Lacombe, J. The elaborate and exhaustive argument of défendants' 
counsel may be grouped- ûnder two hèads. He first seeks to secure a 
rehearing of the case, and a détermination thereon différent from Ihat 
rendered on final hearing; With the exception, h6weveï,;of testimony 
touching the kind of oil-can manufactured sinee January 27, 1885, no 
new facts were proved before the master. The évidence as to what kind 
of cans were made subséquent to Jatiùaty 27, 1885, is, however, imma- 
terial, as the complainant abandoned ail claimfor royalties thereon, and 
the master has not included them in his report. The facts upon which 
a rehearing is asked were fully set fprth before Judgè/WnEELEB, (see his 
opinion, March 28, 1887, 30 Fed< Rep. 525,) and were again consid- 
ered by him upon a motioix for reargtiment April 9, 1887, (Id. 531.) 
Subsequently another motion for rehearing was made before the same 
judge, who, in September, 1887, denied the motion, with the stateiiient 
thàt thé Whole subject had beeh fully considered. The présent applica- 
tion bëing based solely upon évidence already before the court, and thrèe 
limes pasBèd upon adversely to the défendants, must bé denied; no such 
maûiifrat error being shown as would warrant the distùrbance of the judg- 
mehtat final hearing, which must thèrefoifè be taken as settling the iaw 
of the case. 

In thé second place, défendants attack the master's report as to the 
numbér df càns on which royalties sh'ould be paid, claiming that no man- 
ufactutë or sale by défendants oif daiiis such as are éontemplated by the 
order or decree is shown. Thedecïôé directed the master to take the 
"ttceoutit of ail încased glass vessels manufàetured and sold by the de^ 
féndarlts from the Ist day of January, 1883, (downto which dateroyal- 
tiëè had been paid,) whichembody or niake use of the improvemeats 
patentëd," ertc. The master called upon the défendants to produce an 
accbuûtdf ail glass vessels manufactured' and «old by them from January 
1, 1883, to the date of the decree, which purport to use the letters pat- 
ent. The defendiantsfumished sOûh an account, and upon the statemenls 
of qùantity therein containèd the niaster's report is based. As to the 
Mtid of dans côvered by this account thé défendants therein stated that 
they were "ail similar to défendants' Exhibit No. 1." This exhibit was 
before the ohUrton final hearing, atid testified to as a sample of the cans 
maàé by défendants under their license, and upon wbidh they paid roy- 
alties ddlyn to January 1, 1883. Inàsmuch as the decree under which 
ithe master acted was directed to ascertaining what license fées were un- 
paid, there was certainly before him, by défendants' own concession, suf- 
ficiéstfàots on which to base his report. 

The exceptions are overruled, thô toâster's report confirmed, and judg- 
Tûent direioted for complainant for amouiit found due. 
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CoUSINKRY V. SCHELL. 
{Gireuit Court, 8. B. New Torh. December SI, 1887.) 



CustOMS DuTiES— Actions to Rbjcovbb Patmekt — Valuattons m Defbe- 
ciATBD CUBKBNCY— Failtjbb TO Show Peoduction op Consulab Certifi- 
Catb. 

' In an action to recovér an excess of duty paid on an importation valued in 
depreciated foreign currencyj wherçit appears that a bond was given by the 
importer under authority of the treasury régulations of February 1, 1857, § 236. 
for the production of the consular certificate of its valuation in Spanish or 
United States silverdollars, the plaintifif caùnot recover if be fails to show 
. 'tlia.tB!ach certificate was produced within the time prescribed in said bond. 

At Law. Action to recover back customs duties. 

The plaintiff's firm Qf F. Cousinery & Co. , on March 27, 1860, by the 
ship'Pàce, and on April 11, 1860, by the shi p, Union, imported intothe 
port Qf New York from Trieste, Austria, certain merchandise. This 
merohandise was subject to an ad vaJwewt 4.\xiy , and was invoiced in de- 
preciated Austrian: paper florins, whiçh were issued and circulated un- 
der the authority of the Austrian government, and whose value was not 
fixed^byany law qf the Un-ited States. Augustus Schell, the defendant's 
testator, as coUector of customs, Qonvierted thèse florins into United States 
money at the rate of 48i cents, per florin, and exacted duty on the mer- 
chandise - in question upon the ba.sis of çych valuation of the florin on 
the respective days of its impoi-tation, A^ainst this valuation the plain- 
tifl''Sifirro made protests under the act pf February 26, 1845, (5 U. S. 
Sti at Large, 727,) claiming that the trae value in United States money 
of such florin was less than 48 J; cents, and as certified in t(he certificate 
of the United States consul at llrieste, attached to their invoices of this 
merchandise, and that they w^eentitled to recover the duty, exacted on 
the diôerence between the :value of the florin as taken at 48} cents and 
its value as certified by the, consul. Thereafter, on April 13, 1861, 
plaintiff's firm brought this; suit to recover the duty claimed by them 
in their protests. 

The \0.w& and treasury régulations in force at the time of thèse impor- 
tations wej;e BS fdllows: Section 2 of the act of March 3, 1801, (2 U. 
S. St. at Large, 121,) which provided that "the invoices of aU goods 
importsid into the United States, and subject to a dutyod valorem, shall 
be made out in the currency of the place or country from which the im- 
portation shall be made," etc; section 61 of the act of March 2, 1799, 
(1 U^.fSiiSî. at Largei67,S0 which prpyided, besidespther.things, "that 
it shall be lawful for IJubi président of the United States;)t() cause to be es- 
tablished fit and proper régulations for estima ting the duties on the 
goods, wares, and merchandise, imported into the United States in re* 
spect to which original invoice shall be exhibited in a depreciated cur- 
rency issued and circulated under the authority of any foreign govern- 
ment;" paragraphs 216, 226, 714, 715, and 716 of treasury régulations, 
issued February 1, 1857, which provided that: 
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"Where the value of the foreign currency is not flxed by any law of the 
United States, the invoice must be accompanied by aconsular certifleateshow- 
ing its value in Spanish or United States silver dollars." 

"The consulta certiflcate of the value o£ the foreign currency in whlch the 
invoice is made ont, when depreciated, or its value not flxed by the laws of 
the United States, will be accordiag to form 224 of thèse régulations, and 
must be attached to the invoice in a manner that will best secure it from loss 
or removal. " 

"When in such case the certiflcate is not produced, the importer is required 
to give a bond to produce suchconsular certiflcate, whether the import be 
subject ta duty or not. This bond will be in the foUowing form, and, jf the 
merchandise be dutiable, in a pénal sum equal to the amount of duties assess- 
able theteoB^ but, if free of duty, in the pénal sum of one hnndred dollars: 

"(Form No. 76) 
"Bond to Peoduoe Consulae Cukbenct Ceetificate. 

"Knoyr. ail men by thèse présents, that we,^ — r— ^, are held and flrmly 

bonnd unto the United States of America in the suiia of dollars, to be 

paidto the said United States; for payment whëreof "wè bind ourselvés, our 
heirs, eieèiitôrS, and administrators, jointly and sèverally, flrmly by thèse 

présents:' teëaled with our seals, dated this day of , in the 

yëar'of the ittdepehdence of the sald United States, and in yéar of our 

Lord; one thoasand eight hundred and — . Whereas, the above-bounden 

— — ^-- entered certain gopda, wares, and merchandise, imported by . » 

in the ship,— r— — , whereof — is master, from -;- , the aràoùnt of 

duties charged whereon igt the Sum of ; and whereas, the invoice 

of the said gpOdS, wares, and merchandise, presentéd oti the entry théreof, 
was made oût ilî a foreign currency, the value whetcof is not flxed by the 
laws of the Unité* States, and which invoice was not accompanied by a cer- 
tiflcate from the consul of the United States ?it — aforesaid, being the 

place Of exportation of the said goods, wares, and merchandise, showing the 
value of the currency wherein the invoice was made out in United States or 
Spanish silver dollars: Now, therefore, the condition of this obligation is 

such that if thè above-boùnden ^^ siiall well and truly pay or cause to 

be paid unto the collecter of customs for the district of , lor the time 

being, the siim of , or shall produce such certiflcate as aforesaid within 

— '■ — r- mpnths from the date of thèse présents, then the above obligation to 
be void; otbevwise to remain in full force and virtue. 

" — r^eal.]' 

" [Seal.]" 

"Sealed and delivered in présence of . 

"Invoiees of ad talorem or free goods, when made out in a foreign depre- 
ciated, currency, oi^ a currency the value of which is not flxed by the laws of 
the United States, whetlier the impoiter or owner résides in this country or 
abroad, must in each case be accompanied by a consul ar certiflcate shûwing 
the value of such currency in United States or Spanish silver dollars, aecord- 
Jng to the annexed foim: 

"(Form No. 224.) 
"Of Consulae Ceetificate of the Value of Cuehenoy. 

" I, A. B.,' consul of the United States of America, do hereby certify that 
the true value bf the currency of the kingdom of — — — , in which currency 
the annexediînvoice of meréhaiidibe is made out, is -^ — - cents, estimateâ 
in United; States or Spianish silver dollars. 

[Signed] «A. B. 

v.34F.no.4— 18 
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■ '"Thecdnôularbfflcefb Will^Sttier make theiriôertifl(Sïte upon the ipyoice' it- 
self, or givé such détails, ■wKet'o it ie attached as a separate docuimeut, as to 
the names of the shippera, consignées,- vessels» and captSins, the; nature o( tfae 
merchandisë, and the total amoukit; as wiU fuliyidentifyiJie invQiqe annex«d, 
instead of giving; as heretofore, their bertiflcates in auclj gênerai terms as to 
admit of the deception-*j-Which thè depjirtment iS; iaCoi'nied has been prac- 
ticed — of substituting another învoice dm place of the.Bne for which the cef- 
tifleate was originally Issued." 

"They are alBoespeeiallyenioinedto observa great caution in granting cer- 
tificatea, where aj^plication shall be unaitle f or the same, for former shipments 
Which Were unaceoupanied by said i cérti3cat€s, untiJ they are f ully satisS^d 
by the correctness of the invoîces presented. to: them, for that purpose, as the 
veï-yonilssion' of the certiflcates with.the invoicea at the time of entry ig in 
many cases presumptive évidence that a fraud was intended, if not practiced, 
upon the public revenue." 

Thèse regutoions wete'held, in Dutilh v. McmBèU,2 Blàtchif. 541, to 
be the r^ulktions of the preSiSeiit, under the aforèsaid ]aw pf 1799 J' 
' Ail of tHe invoices, ëxcept t\^p, of the ttierchiandi$e ihiported by ^^^^ 
Pace, and ajll of the invoïpes exceptqne of the merclia,ndîse iiii^ortM by thç 
Union, badeach attached theretftjiPr subsequently! a,nd duly prodûceiï, 
prior to July 20, 1860, consulaj* fcertificates;; and in ease of the invoiçeè 
with consulat eertificates so -attached or produced a tefund was made 
July 28, 1860, to the plaintiflPs fii-lii'pf theduty exacted On the différence 
b^ween'fhe value of, the fl'orîn à's taken by' the èolleçtor at 48i cents 
in United, States nioney,,and ita Viâlue ag, oertifièdi'by thé consûL In 
case of the twoinvoices bythè tftce, and pf the ooé by the tjmofl, wh|ç]ti 
were wîthout consulat eertificates, plaintiff's firm, aceording to theusual 
course of business at the custom-^house, were requiïed togive and dîd 
give bonds fot the production ôf'such certificàtèfe, aîthough neither 6f 
such bonds hpr a copy therèof was produced by the'.plaintiff, nor any 
fividencegiven by hini of the time within which suchçpnsular eertificates 
were required thereby. As to the two invoices by the .Pace, a consular 
certificate datëd Septembet 11, 1860j was presented tothecollector, after 
thë giving of a bond for thé pfoduction of the same; but it did not in 
any way appeat that a constilat certifiàate was evet ptesented in compli- 
ance with the bond given in the case of the one invoice by the Union, 
01 that suit was ever brought on any bond given in the case pf eithey.the 
invoice by the Pace or by thé Union. At the close of the plàihtifPs case, 
the defendaiit^'counsel moved for a direction of verdict in favor of the 
defendarits, cin thègroiihds, besidés others: Mrst, that there'Wàs lïo proof 
in the case that plaintiff's firih èvqt.gave the bond tequired by tHè afoi;e- 
said treasury régulations for, thé production of, a, consulat ceçtilicate in 
case of either of the two invoices by the Pace or ofîone by the iïi;iion; 
second, that if such bond was given;in the case of either of such invoices, 
there was no proof that a. consular certificate was ever produced in com- 
pUaiice therewith; ihird, that if spch consular certificate was produced 
m cafee of eithef of such invoices, ,there was no proof that it T^as prpduced 
within the time required by the bond given for ;its production;; and;, 
fourih, that the plaintiff's had not proven facts sufficient to entitle them 
to-fecôver as to either of such invoices. ! , 
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A. W. Griswold, for plaintiff. 

Stephm. A. TTaS&erilDîètv Attyv, aadi ,2ftor(ia«-.Gre«Tiwoocî, Asst. Dist. 
Atty., for défendant. 

Lacombe, J., (prally.) The importer, under the statu tes, had no claim 
tç).have4j^ç;]ifa|uation of his goods reduced to the eqpîvalerit of a depre- 
ciated currency, except in the manner indicated at the close of section 
61 of the act of 1799. The way there pointed eut was that the président 
migbt liake régulations for the appraisement and valuation of goods that 
were invoiced or purchased in a depreciated currency. fhefonly régu- 
lations mfide under the authority of that section which are produced are 
the tl-èasufy:r€^ulaïions ôf 1857, and the plaintiff must aiake out a case, 
in the nlaniier indicated therein, entitling him to a valuation at the re- 
ducedaipount, before he can recover. The régulations, as read in évi- 
dence, comp^ri^ a number bf sections or articles. AU of them, except 
section 226,-% and in faot the first part of section 226, also,— plainly 
contemplatô and require that a consular' dértificate of dépréciation shall 
be attached .to thè Mivoice and must aocoïnpany it. The only provision 
of the regiûatians to which the plaintiff can point which relieves him 
from the Obligation of producing that certificate attached to the inyoice 
at the timeofiçntry, is that calling for -the bond which is provided for in 
section 226:atld:form 75.- There isiip my opinion, sufficient évidence 
hère toeho# that whatever bond was called for by the régulations, and 
was askedifof by the indorsement on the entry* "Take currency bond," 
was givmjbut there is à failure to prove within what tiuie that bûûd re- 
quired the consular certificate to be produced, and in the only case where 
thecbnsular certificate was produced it was so produced only after alapse 
of a period. qf abont fiye months and a half. , - 

There bas, therefore,been, in my opinion, on the part of the plaintif^, 
a failure to provehis casé,— a lack of proof sufficient to bringhim within 
the provisions of the latter'part of section 226ir<^«.yien assuming-r-aûd 1 
do not méannow to pass oonclusively on that qUestioa-reVen assuniing 
that thegiving of the bond and the subséquent production pf theçertifi- 
cate withinthé tiine required by the bond, would be sufficient. to entitle 
him to a refund, where he had paid the duties hefqre the certificat^ was> 
produced. I shall theiefore direct a verdict for the défendant. 
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(.Circuit Court, W. D. Tennessee. March 7, 1888.) 

lurANOT— RiGHT TO SlJB IN FOISMA PaUPERIS. 

Neither the paiiper's oath of an infant plaintifif nor that Of his neit friend 
can entitle them to sue without security for costs. 

AtLaw. Ex parte application by an infant to sue in forma jpauperis. 
O-Pi'Lykaiftovtheraotioii. 

HammonDjJ. Thisisaneaparteapplicatîoabyaninfantplaintifftoaue 
informa pauperis. He is a citizen of Arkansas, and fais déclaration, pre- 
sented with fais application, allèges ' that he was personally injured bîy 
the négligence of the défendant compàny^, whileitraveling as a passenger 
on its train. He àccompanies hiq application with an oath of his own 
poverty, and also the dathof his next friend as to" Ips pOverty, likewisej 
and he présents a certifieate of a good^ cause of action by a reputable atr 
torney, as reqùired byourruling in Bradford y. Bradjbrd, 2 Flip. 280i 

It is thdroughly well-settled in Tennessee, even under tfae libéral stat- 
utes of our State, that ah infant ?plaintiflf «annot sue in forma pmiperîa. 
Mill. & V.Code, §§ 3912, 3913;.Thoinp. & S. Code, § 3192; Gremv. 
jETorràon, 8 Sneed. 131; Brooksv. Workman, 10 Heisk. 430; Garglev. RaiL- 
road Cb., 7 Lea, 717; Sharerv. OiU, 6Lea;495.' ■ We held in .Brafiford v: 
Bradford, sttpra, for sufficient reasons, that the Tennessee statute was not 
binding on the fédéral court. Not because the state practice isnotbind- 
ing on us, but because, as we thought, it is not a question of practicç at 
ail, but a statutory privilège or right conferred upoh a party, which was 
limited in législative authority to the state, courts — the right, liamely, of 
the party to détermine for himself the fact of his poverty, and that he 
had a reasonaWe cause of aôtion. Outside- the statute, those weremat- 
ters of judjeial détermination by the court, and we thought the. législa- 
ture of the State could not deprive the fédéral coiirts of the right. to dé- 
termine for themselves the facts of the case, or prescribe for theïji; a statr 
titory rule of judgment. It is now insisted that ander that décision thè 
above-cited cases are not binding on us, and that the piaintiffibas thp 
right to sue in this court in forma pauperis. At common law no plain- 
tiff had any such right, it being a purely statutory privilège. But hère, 
costs and fées must not be confounded, for at common law no such thing 
as costs was known, the right to them being likewise a statutory priv- 
ilège; that is to say, the right of a party to the suit, either plaintifif or 
défendant, to recover, if prevailing in the suit, the expenses of his own 
side of the litigation, was unknown to the common law. So, too, the 
right to demand security for those costs after the statute of Gloucester 
(6 Edw. I. c. 1) was unknown to the English law, except in two cases 
— First, where a prochein ami was suing in behalf of an infant he was 
required to give security for costs; and, secondly, if the plaintiff resided, 
or was about to go out of the jurisdiction. At common law, indeed, 
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an infant could not sue except by his guardian, and it was by a stat- 
ute that the privilège of suing by a prœhein ami became established; 
and one of the conditions Of the privilège was that the prochdn ami 
should give security for costs. As to fées, — that is, as to one's own ex- 
penses of litigation, whether plaintiff or défendant, — they were always 
to be paid as the cause progressed to the ofiBcers or others entitled to 
them for the services rendered, and the litigant could no more expect to 
get thèse services for nothing, or on a crédit, than he couH expect to so 
obtain other work or labor performed for him. But by the statute 11 
Hen. VII. 0. 12, for the first time paupers were allowed to sue as plaintifFs 
without paying thèse feçs, which privilège they obtained by pétition 
upon their affidavit of poverty and certificate of counsel that there was 
a good cause of action. Hence thèse appiicants were not to be relieved 
of giving security for costs, but to be allowed "to carry on the cause" with- 
out paying the /ees due for one's own expenses of litigation. But not 
only were, infants not .allowed this privilège, but their prochein ami was 
required to secure to the other side his costs, as we bave seen; and this 
was one of only two or three instances where any plaintiff was required 
tô give Buch security. , Moreover, if an irrespbnsible person were ad- 
mitted as next friend of an infant, the court would substitute one that 
flhould be responsible, and be able to give the security to the other 
side. 2 Sell. Pr. 64, 82, 428-449; 1 Tidd, Pr. 98-100; 3 Chit. Pr. 
«33; 7 Bac. Abr. (Bouv. Ed.) 420, tit. "Pauper;" 2 Jac. Fish. Dig. 
2679, tit. "Costs;" Id. 2654; 5 Jac. Fish. Dig. 6467, tit. "Infant;" Id. 
■6471; 6 Jac. Fish. Dig. 9843, tit. "Pauper;" Lees v. Smith, 5 Hurl. & N. 
■631; Watsonv, Fraser, 8 Mees, & W. 660; Manny. Berthen, 4 Moore & P. 
215; Sdhy v. Al^n, 1 Term. R. 491; Anonymom, 1 Wils. 130; Noke v. 
Windham, 2 Strange, 694; Throgmorton v. Smith, 2 Strange, 932. Some 
■of the l£|.test cases seem to intimatethat under some circumstances this 
rule might be relaxed, but I find no case where it was done by admit- 
ting a pauper next friend to sue, thpugh there may be cases where the 
court refused to remove one becoming insolvent after suit brought. Some 
of the cases cited in the digest are not accessible to me for examination. 
The chancery court was more libéral, and it is difBcult to answer the a.r- 
gument there made that, if infants were to be deprived of the benefit of 
the statute allowing paupers to sue in forma pauperis, a great injustice 
might sometimes be done to them. But even in that court there was a,, 
■difiference of opinion as to the correct practice. 1 Daniell, Ch. Pr. (1 
Eng. Eà.) 103, 40; Id. (1 Amer. Edi) 41, 99, and notes; 1 Smith, 
Chl. Pr. (2d Amer. Ed.) 550; 1 Hpff. Ch. Pr. 67;, Story, Eq. PI. § 
50f So,too, courts of admiralty are far more libéral. Bradford v. 
ÉrcLdford, supra, note,. Still, the reasoning of the copimon-law courts 
for excluding infants from the benefit of the statute . is not without 
much force. Not only frivolous and unsubstantial, and there fore vexr. 
:atious, suits might be brought by irresponsible next friends of infants, ; 
but even their good causes of action may be prejudiced by the intermed- 
dling of such irresponsible persons, while if left till they arrive at 
âge, they being meantime protected by the statute of limitations in it& 
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s£»>fiiîg- olaïasesij they.ooqldi&jaeiwith niQre effect; though it mijst lae a^; 
mitted; ti^t losis of évidence fromsuchlapseof time woiild, he dfingerpu^^ 
oftentiffite, perhaps, fatal, Nevertheless, we caiinot make the law herç, , 
The plaiij.tiff not being: entitled . to sue in forma pait/pem,eit\xeT under 
theist^estfttute or under the gênerai ^ la w, in suits at law, we cannot by 
iudiciaJfftçtiQQ qonfer the privilège. Application refused. 



' EddERS Lv & M; Works ». SouraEEN Railroad Ass'h. 
vil i (.Oifcua Oàurt,&D.Nm York. March 12, 1888.) ; 

lUn-BOAâ COMPANIBS— B0ND8 OF MORTOAGBB— PoWEK TO QUABAJÏTT BomOS 01^, 
OTHBB COISEPANIBS. 

A' ràtlroÂcl corporation; ■which bas poWèr by its charter to Issue ita owa 
bonds; haspower to guaraûty the bonds of another railroad corporation, which 
itT^ceiyeS'in paument pf, a 4pbt due to ï% aqd which itsellsfo^ value, or trans- 
féra in payment of its own 4ct)ts, the gaaranty being gjven as the means of 
augtùentiUg the crédit Of the bonds, or to enabïe it toobtain an adéquate priçe 
for tbemi ' > • i 

■ -At laW. v:. ;'■ ■ : ;. , 

Bmj^ HJ Briàow, Anthony BîggtnSf and David WUœxy for plaintiff. 
Ban^S' <fc iSyso^,' for défendant. 

Shipman, J. ^ This is an action at law, in which, by written stipula- 
tion signed'ljy the parties, a jury wàs waived, and the cause was tried 
by the coïirti Upon such trial the foHawing facts were fôund to hav& 
béen proved, and to be trûe: The avermeilts of the first, second, third, 
fourth, fifthv Siîth, seventh, a:nd ninth paragraphs of the complaint are 
true, exceptthat the guaranty described in the seventh paragraph wiis' 
not indorséd upon the bonds by resolution of the stockholders of the de- 
fendanti and wîth thè omission of the words "frtt good and valuable eon- 
sideratioh" iïi'said paragraphe The facts in regard to the considération 
fot^the ëaid guàïanty are hereinaftef spedally stated. The Mississippi 
Central Raikoiad Cohipariy» hereinafter called the "Mississippi Company," 
had becomè indebted to the défendant bèfore January 26,1874, in a large 
amount, for advances which Were made to Sàid company for thepurposé 
of completiiîg its rbad. ' In settlenient éf Ihat debt -the said Mississippi 
Company 'deli^fered to thé dépendants' ite ciotipon bonds,' fbr the sùm of ' 
$1,000 each\ known as " Income and 'Ë^uîpAient Bonds," to tfeeamount 
of $5,000i00&. Thèse bdnds includôthe 447 bonds which are particu- 
larly deâcribted in the complaint. At à meeting of the difectors of the 
défendant, Jïéld on Janutti7 26, 1874, thè foUowing résolutions were^ 
unànîmouIslyfUîopted: ■■,' ' i ,: . <i 

«Késolved,%ïiatwheh the sald bonds •à'rèdëlivered tb this «ompany by the 
said the' Miss.isaîppi Central Railroad Company, the' corpOrate seal of thia com-^ ■ 
panyi.attesfeditQf'tlie signatures of the pre8iUeat.aud secretary, be afflxed toa.. 
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gaarantyto'be indorsed on each of- the said flve thdusand bonds in the fol- 
lowing form: ' For valuable considération the Southern Railroad Association 
-gnaranties to the holder of.the within bond the punctu^ payment of the prin; 
cipal and interest thereof when and as the sameshall f ail due, according to the 
terms ^nd promises of the said bond. Witness the corporate seal of thé saiid 
Company, this 26th day o£ Januâry, A. D. 1874.' 

"Resolved, that the treasurer of this company be authorized to appropriate 
fluch number as may be required of the said bonds which shall hâve been taken 
by this company on account of advances made to the Mississippi Central Rail- 
road Company, to the purchase of from twenty-eight to thirty thoiisànd (28,- 
000 to 30,0Q0) shares of the capital stock of the NewOrleans, Jackson & Great 
Northern Railroad Company; provided, that in making the said purchase the 
bonds, with the coupon of 1874 detached, be takén at par, and the priée of the 
shares hot to exceed seVénty-flVe dollars per share for the full-paid shares of 
one hundred dollars each." 

Said guaranty was theréupoû indorsed upon êach of said $5,000 bonds. 

At a meeting of the stockholders of the défendant, on June 22, 1874, 
atwhîch meeting 18^798 of the 20,000 shares ihto which the capital 
stock of the défendant wkë divided was représteûted, the proposëd con- 
solidation of the Mississippi Company with tlie Néw^ Orléans Company 
under the name of the Ne\V Orléans, St. Louis & Chicago Railroad Com- 
pany, hereinafter called thé "St. Louis Company,'* was approved, and'it 
was voted that the executive oflBcers of the défendant sell to said last- 
mentionéd.railroad company their interest in the léase of the Mississippi 
Company, upon such terms and on such conditions as may bé agréed 
tipon. 1?he following preaiiïbjle and resolùtiohs werç adopted: 

" Whereas. it is advisable to raise the sum of eight hùndred thoUsând dol- 
lars to pay the floating indebtednëss of this company, and it is bëlievèd thàt 
the objectcan be attaihéd niôst advantageously for the interésts of the stock- 
holders Of this company by offériiig to each one the option or privilège of pur- 
çhasing certain of the assets of this company at a priée suflBcientto seeurethe 
required sum: Therefore, be it resolved; — First; That each stockholder of 
this company who shall, before the Ist day of July next, pay to the treasurer 
of this company, either in cash or in the notes or Obligations of this Cdmpany, 
a sum equal to forty per cent, of the par value of the stock of this company 
standing in tlîe name of isùeh stoclcholdér on the first day of July, 1874, shall 
be entitled to receive mortgage bonds of the Mississippi Central Railroad' Com- 
pany of the issue known as the 'Consolidated Mortgage Gold Bonds,' t» an 
amount equal at the par thereof to the said payment, and also mortgage bonds 
of thesaid Mississippi Central Railroad Company of thé late issue, known as 
' Incpmea.nd Equipment Bonds,' to amount equal at the par thereof to the 
amount at par of the stock of this company standing in the name of such 
stockholder on the books of this company at the closing oî the books on the 
first day of July, A. D. 1874» Second. That the secretary be directed to for- 
watd a copy of the above résolution to each of the stockholders of this com- 
pany." 

The pilâintiff was the owner of 2,767 shares of the capital stock of the 
défendant, which stood in the name of Jacob S. Rogers, and Jacob S. 
Rogers, trustée. Mr. Rogers was président of the plaintifif, and was one 
of the directôrs of the défendant, and was présent at the directors' meet- 
ing of Jaiiuary 26, 1874, aùd'at the stodkholders' meeting of June 22, 
1874, Aftér June 22, 1874, the defeiidam, for value, transferred and 
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delivered 220 of said income bonds, guarantied as aforesaid^ to the St. 
Louis Compàiiy, and said company thereafter, for value, transferred and 
delivered sàme 220 bonds to the plaintiff, which still holds and owns the 
sa,n]e. , One hiindred and forty of said bonds were numbered 4,361 to 
4,500, to each of which said numbered bonds were and are àttached 18 
coupons beginning with couppn No. 5, falling due January 1, 1876, and 
including coupon No. 22, falliûg due December 1, 1884, the dateof the 
màturi^ ôf the bonds. The residue of the said 220 bonds were num- 
beréd4,501 to4,580. To eachof saîd last-mentioned and numbered bonds 
were and, are àttached 19 coupons, begiptiifig with coupon No. 4, falling 
due Peopmber 1, 1875, and ^clïl^i'^g coupon' No.,. 22, falling due as 
aforesaid. Pursuant to the said résolutions of june 22, 1874, and after 
said date, the said Rogers, acting in behalf of the plaintiff, elected to pay 
the défendant 40 per cent, assessment ppon the whole or a portion of 
its stock; an4 the plaintiff paid the same by surrendering to the défend- 
ant its notes for $90,680, which had-begen given bythe défendant to the 
plaintiff for locomotives bought by the défendant, and the plaintif!' there- 
upon receiyçd.from the defefidapt qonsolidated bonds of the Mississippi 
Company to the amount of é9Ô,0Ô0, and income and equipment bonds 
pf said compapy to the amount ^f 6226,700, bçing bonds numbered 
?,5dl to 3,7^6,. inclusive, an^ .$700 !otbond No. 4,598. The additional 
$300 of thelatt^r bond was apquired by a purchase for cash of scrip to 
that amount. To each of sai(| bonds were and are àttached 20 coupons, 
beginning ïwith couppn Np,,^, falling due June 1, 1875, and including 
coupon No. .2,2, falling due December 1, 1884. The plaintiff still owns 
said bonds aod|Cpupons. To each ôf sàid bonds said guaranty was àt- 
tached. On June 22, 1874, and subsequently, thè Consolidated bonds 
of the Mississippi Company had a market value, but as they were not 
listed upon the New York Stock Exchange, their value is not now easily 
ascertained . Testîmony wàs given that a quantity of thèse bonds was sold 
in February, 1874, at 85} per cent, to another railroad company, which 
was assisting in building an extension of the defendant's railroad System 
for the purpose of enabling its own .railroad tp reac^i.New Orléans. This 
cannot be considered as évidence of the market value of said bonds. I 
find that thè bonds had a substantial market value, but I am unable t(v 
ascertain the prjce at which they cpuld hâve been sold for cash. I find 
that in thé sale of the incpme bpnds to the stockholders the guaranty of 
the défendant ;Vyas not a portion pf or an incident of the property which 
was sold, and: in ahd bythe sale it waiS not understood that the purchas- 
ing stockholders were to receive and hâve the benefit and the promise of 
the guaranty.'' Atid further find that in the sale of the income bonds to- 
the St. Louis Railroad Company the guaranty was an incident of and a 
valuable patt Pf the property which lyas sold. The reasons for the dif- 
ierence in the findings with respect. to the two sets of bonds are given 
hereafter. , , . 

Thé conclusions of fact and of law upon the foregoing. findings of fact 
are as follows: The défendant corporatioq, which bas power by its char- 
ter to issue its pwn bonds, bas the po.wer to guaranty the bonds of an- 
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other railroad corporation, wbich it receives in payment of the debtto it 
of said last-named railroad corporation, and which bonds it sells for 
value, or transfers in payment of its own debts; said guaranty being 
given as the means of augmenting the crédit of said bonds, and enabling 
the défendant corporation to obtain an adéquate price or équivalent for 
them. Railroad Go. v. Howard, 7 Wall. 392; Arrwt v. Railway Co., 67 
N. Y. 315. The guaranty was originally placed upon the bonds for the 
purpose of augmenting their value, and enabling some of them to be 
used towards the purcbase of the stock of the New Orléans Railroad. 
It is not important whether,, when the guaranty was actually written 
upon the bonds, a considération had been received for the promise, ,be- 
cause whenever the bonds were thereafter sold to a boncl fide purchaser, 
for value, or transferred in payment of the debts of the guarantor, the. 
défendant had the légal right to guaranty their payment; and the bonds 
being delivered with the: guaranty upon them, and no .évidence existing, 
either in the nature of the transaction or from any other quarter, that 
the guaranty did not pass with the bonds as a part of the purchase, it 
is to be treated as if it was written atthe time of the sale. Amot v. Rail- 
way Oo., mpra. It foUows that the défendant is liable upon ita guar- 
anty of the 220 bonds which were sold or transferred for value to the St. 
Louis Company, and were afterwards transferred, for value, to the plain- 
tiff. There was no infifmity in the title of the St. Louis Company to 
the bonds, and no lack of power in the défendant to give the guaranty. 
The same rèsult would foUow in respect to the 227 bonds which were 
delivered to the plaintiff, if the guaranty did in fact pass with the bonds 
as a part of the purchase. If, in the absence of fraud, the défendant 
sold and the plaintiff bought a guarantied bond, the défendant would 
be liable upon the guaranty, although it had made an improvident 
bargain. The question of fact is whether the guaranty was sold with 
the bond, and arises bet^veen the purchasing stockholder and the selling 
■corporation. No question of law exista as to the rights of a purchaser 
from the stockholder. 

The défendant was in pecuniary straits, and owed a floating debt of 
$800,000, It had as or among its assets Consolidated bonds of the Miss- 
issippi Company, which had a substantial value, and were worth, pér- 
haps, 50 cents on the dollar; and had also the income bonds of said 
■company, which were worth very little without the guaranty of the de- 
fendant. To its stockholders, who would advance a suin equal to 40 
per cent, of the par of their stock, it offered to transfer Consolidated bonds 
«quai in. amount to the cash payment, and income bonds equal to the 
par of the stock. Thus, in addition to the Consolidated bonds, the stock- 
holders would receive income bonds of twice and one-half the amount of 
his cash payment, and, if the guaranty passed with the bonds, the de- 
fendant obliged itself, in order to pay a floating debt of $800,000, to 
pay $2,000,000 at 7 per cent, interest. Instead of owing $800,000, it 
owed $2,000,000, and had parted also with a valuable portion of its as- 
sets. The idea, that the transfer of the guarantied bonds was a gift to 
the stockholders is uhworthy df crédit. The trâlisaction was a salé. 
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T^ità' bt'^itlièù't Ihe guararity; ànd thei'fâot tbat the guaranty was not 
erasedirhen the bonds were deliyered raises a strong presumption that it 
wâB ititerided to be annéxed, and to be a continuing obligation of the 
seller.'' Tfais presumption is attacked by the inhérent iniprobabilities 
of such atMîisaction, and by the fact that the resolutions which author- 
ized thé sale wete silent in regard tô'thè guaranty, a cireumstance which 
furhishtes-no aflSrmative évidence on the subject. It is not crédible that 
the défettdânt 'entered into the sale with the belief that it was undertak- 
ing to dèliver guarantied bonds. Such a transaction would be too im- 
ptovident, and too nearly aidn ta fraud upon any non-âssenting stock- 
holdeir, to ûômménd itself to the judgmént of the stockholders, and strong 
proof isiï?eiquii^d to compel a ânding that they were willing to imperil 
the exîsteticB' of the company by such à ruinoug agreement. , Notwith- 
Standing the-fact that the guâranty wes not erased, and tyas delivered 
with the bonds, I am not able tb believe that the iaontract of sale, as be- 
tweën thô' stockholders and the corporation, was that of a guarantied 
bond, but ïathér that the existence of the guâranty was deemed to con- 
fier no rights^ upon the stookholder against the company. I cannot fipd 
that a ëale',';wMch was made for the ostensible purpose of.paying.a debt 
of 1^800,000; was ihtended toincrease it to $2,000,000, and bûund the 
seller to the payfeent of the lattersum. 

Jtidginènt iéùrdered to bêentered for the plaintiff for the amount duo 
upon thô- 220 bonds numbeited from 4,361 to 4j580, inclusive, and 
upon thôiïfi^id coupons attachedthereto, and the interest thereon,and 
the inierest*îj|(oH the principal sum after the maturity of said bonds. 
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;, {pifeuU Court, B. J). Michigan. March 12, 1838.) 

lUlUtQAÇ C0Ka>ApiB8— LiABILITIBB FOB lÏBGI-liîENCB— ACOIDBNTS AT CROSSiN&S. 

' ' Platntift tf as driving a truck àlons; a private way t&rbâgh def endailt's.yard, 

' wfaîch wàs icommonly used by teams in going to and from an elevatoj:, ai^d 

, . wbicli croBse4 4 large number of .raili^ay tracks. Efs view of the main ;track 

,, used bypa88,enger trains was obstrùbted by a Une of freight cars staiidihg 

Upon thé iièxt track, which hàd been bpened at the crossing of the privâtë 

way to form-ai passage for tieams io cross the tracks-, Plaintiff was about^o 

cross t^e main track. He âi<} not stop, but listened for the approach of trains. 

; Hearipg no signal, hé attempted to cross, but was strUçk by an engine wh'iiih 

'■'•' had jUst left tïiè_passengâr Statibn, :and was proceeding at a speed of I0orl3 

,;, ; miles an hàxtt.; îrhere was évidence that there was no signal given of its;^p>- 

' proach. eHelà,, it|iat the question respectively of thè négligence of thé plain- 

jufiatd açfenaânts was propérly sUbmitted to the jury. I 

iBsttMusiyJhè'Cêii'rt:) \'' '''"^ •' .' :■- '! 

"On thé général SBUblect of the duty 6f iat'tréivelër approàching a railroad crdsBlhé, 
aee Durbinv. ■Navigation Cp., (Or.) 17 Pao, Bep. 5, and note. As to the duty of jjaû- 
road <^mpanl^ ai, cro8si;;gB, ses KaUroad Co. v. Sobuster, (Ky.) 7 S. W. Rép. S74, and 
■note. ■■!.'■ i''--.. 
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Oh Motion for a New Trial. 

This was an action by Herbert Pearce, for 'personal injuries receîved 
in the yard of the Wabash Railway Company ih Détroit, of whioh 
Company the défendant Solon Humphreys and another were the receir- 
ers. Plaintiff was the driver of a pair of horses attached to a heavy 
truck, wbich he bad driven into defendant's yard to deliver some tobacco 
at the freight dépôt. Asurveyed pian of the yard produced in court 
shows it to be a parallelogram; upon the north side of which is Wood- 
bridge stréet, the east side Twelfth street, and thesouth side the Detrcrit 
river. The frëight dépôt at which the tobacco waa delivered was in the 
south-eaaterly corner formed by Twelfth street and the river, and accesato 
the dépôt is afforded by a drive-way leading from Twelfth street along-side 
the freight house. The yard extends to the weât some 2,000 feet, witii 
some 20 tracksj.and near the westerly end, and about 1,700 feet from 
the freight-house, there is an elevator, and a private way leading north- 
erly from the i elevator across the tracks to Woodbridge street, this way 
being nearly parallel with Twelfth street, an4 about 1,700 feet distant; 
Freight cars standing upon the traoks are bpened atthis private way, 
which was used solely for the convenience of persons doing business at 
the elevator, and was maintained by the elevator, and not by the rail- 
way. Plaintiff drove into the; yard by the way of Twelfth street, de- 
livered his freight at the frèight house, but instead of turning about and 
coming eut by the way he came in, drove westward through the yard, 
parallel with the tracks, uiitil he reached the private way ranning from 
the elevator northerly to Woodbridge street, when he turned bbrtherly 
upon this road between the cars of a divided freight train, and, while 
passing across the nâain track, was struck by a locomotive coming down 
from the passenger station, which was also upon Twelfth street. He 
did not stop before crossing the track, but listened as he approaohed it. 
The évidence tended to show that he could not hâve seen a train coming 
down from the station if he had stopped, by reason of the intervening 
line of freight cars. 

Plaintiff recovered a verdict for $500, and motion was made for a new 
trial, upon the ground that the accident was the resuit of his own négli- 
gence. The case was argued before the circuit and district judges. 

Israd T. Gowles and Isaac Marston, for pl&iaiàS. 

Alfred Russell, for défendants. ^ 

Brown, J., (afier staiing the fads a» ctbove.) TTie testimony leaves no 
doubt in my mind that plaintiff was guUty of négligence in not return- 
ing to Woodbridge street by way of Twelfth street as he had entered. 
It was not only the proper and safer route, but it was actually shorter 
than the one he took; and if, in driving along parallel with the railroad 
tracks, and before reaching the private way to the elevator, he had met 
with an injury, I should bave regarded his taking this route as contrib- 
utingto the accident; but as he met with the injury âfter he had reached 
and taken the private way from the elevator, I do not feel at liberty to 
inquire how he came there. In other words, his négligence had ceased 
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to operate before he crossed the track, and cannbt thereforè be consîdered 
as the proiimate cause of the accident. Applying the rule laid down 
in Railroad Oo. v. Kellogg, 94 U. S. 469, it does not appear to me that 
the injury was the naturaï and probable conséquence of this négligence or 
wrongful act, or that it ought to hâve been foreseen in the light of the 
attending circumstances. Frbm.the moment he reached the private way 
aud turned northward, he was as itouch entitled to be protected against 
the négligence of the company as if he had originally started from the 
elevator. Thé case of Ddniek v. BaUardine, 23 Ohio St. 632, is an ex- 
cellent illustration of this principle. In that case a tug which had taken 
a barge under an agreement to tow her from Saginaw to Buffalo, delayed 
unnecessarily in the St. Clair river. After resuming her voyage the 
barge was lost in Lake Erie. Although it was showta that if the tug had 
not delayed the loss would probably not hâve occurred, the court held 
that the déviation was not the proximate cause of loss, although it would 
hâve been otherwise, if the loss had occurred during the déviation. 
Other cases of a similar c):iaracter are Railroad Coi v. Reeves, 10 Wall. 
176; Morrison v. Davis, 20 Pa. St. 171; Denny v. Railroad Oo., 13 Gray, 
481. 

The main questions in this case are — 'Mrst, whether there was négligence 
on the part of the engineer in proceeding too fast, and in failing to ring 
bis beU; and, secmid, whether there was contributory négligence on the 
part of the plaintiff in crossing the track without using sufïlcient care to 
ascertain whether there was a train approaching. The road upon which 
the accident occurred, though within the yard of the défendants, was a 
wéll-recognized way from the elevator to Woodbridge street, laid out, 
cindered, and planked, and in constant use by teams going to and from 
the elevator. If not originally designated and laid out by the railroad 
company, it had been done with thé consent of its ofRcers, and they were 
accustomed to open their trains at the crossing of this road, soas to leave 
& free and unobstructed açcess to the elevator. At the time the acci- 
dent occurred, the track next south of the one on which, the plaintiff was 
injuied was occupied by a line of fréight cars, which had been opened 
at the crossing of the road just wide enough for teams to pass. The viëw 
towards the station from which the locomotive started was concealed , or 
at least obstructed, by this train- of cars. TJnder thèse circumstances, I 
do not think that plaintiff can be considered as a trespasser in making 
use of this road. Ddaney v. Railway Go., 33 Wis. 67. And défend- 
ants werè bound to the exercise of ordinary care and prudence to make 
their premisés safe for the use of teams. Cooley, Torts, 607; Bmnett v. 
Railroad Oo., 102.:U. S. 677, 586; Railroad Oo. w.Stout, 17 Wall. 657; 
Elliott V. Praj/, 10 AUén, 378. Now, while there is no statutory obliga- 
tion to ring a bell at a crossing within the company 's yard, I consider it 
a question ! for the jury whether, in this case, there was due care exer- 
cised inrunning this locomotive ataspeed of 10 to 12 miles an hourbe- 
hind this line of freight cars, and crossing this road without giving any 
notice of its approach. I understand that where the view of the track 
from a highway is obstructed, or when, for any reason, there is difiiculty 
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in seeing an approaching train, this is a circumstance which demanda 
of the engineer the exercise of increased vigilance. Beach, Cont. Neg. 
3Q0. The existence of the road, and of its constant use, and the fact 
that 9;team might approach the track from the southward, where the 
view of the main track was obstructed, were well known. A locomotive 
moving at the rate of 10 miles an hour might not of itself make suffi- 
cient noise to attract attention, and I think it is not demanding too much 
of the Company to require either that the engineer proceed at a very low 
rate of speed, or ring the bell while apprpaching this road; at least it was 
a question for the jury, and they hâve found this fact adversely to the 
défendants. 

I also; think the question of contributory négligence was one for the 
jury. Plaintiff says he listened for the train as he approached the track, 
but heard nothing. Had he been on foot, I should hâve held without 
hésitation that it was his duty to stop and look before crossing the track. 
PzoUa V. RaUroad Co., 54 Mich. 273, 20 N. W. Rep. 71. He was, how- 
ever, driving a team of horses. If he had stopped before the ho-ses 
reached the track, it is at least doubtful whether he could hâve seen any- 
thing, owing to the intervening line of freight cars, and while so stand- 
ing still would hâve been exposed to injury from cars passing upon tracks 
to the southward of the main track. It would evidently hâve been of 
no a^^ai^tb'siop after the horses had begun to cross the track. It is dif- 
ficult to see what more he could bave done, unless it was to get out of 
his wagon, and go forward on foot for the purpose of looking; but this 
he was 'not obliged to do, particularly in view of the fact that he would 
hâve had to leave his team standing upon the track south of the line of 
frdght cars. It is true, it was held in the case of RaUroad Co. v. Beale, 
73 Pa. St. .504, that if a tra vêler cannot see a track by looking out of the 
cafriage'^é.woiild get out and lead his horse, but I think this case is op- 
posed to thegreat weight of authority, and particularly to the cases of 
Mdàkàyv. Rcnlroad Co., 85 N. Y. 75, and Davis v. RaUroad Co., 47 N. Y. 
400. The circumstances may be such as to require a driver to stop his 
team and listen, — as where a highway is approached through a deep eut 
obstructing the view, — but I do not think that applies to a case of this 
kind,, where the plaiptiff is crossjng a large number of tracks laid close 
together, and where a train is liable to approach at any moment upon 
either one of them. Upon the whole, I think the question of the respect- 
ive négligence of the two parties in this case was properly submitted to 
the jury, and that a new trial should be denied. 

, Jackson, J., (concurring.) While this is a close case, I am of the opin- 
ion that the facts do not disclose such a clear case of négligence on the 
part of the plaintiff as to warrant the court in taking the question of nég- 
ligence from the jury, or in holding as matter of kw that the plaintiff 
could nojt or should not recover for the injury sustained. His injury was 
not.ari.unavoidable accident. It was cleçirly the resuit of négligence; 
but, under the facts and circumstances of the case, the trial judge could 
^not properly say, as matter of I9.W, that the négligence which caused thp 
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injïiiy'^lèséd''Witîî pkintiff ôolely di-'èbièSy, ortô saéh.ah«*tMi'^;tè 
•dèfeat hte*ri^hïof recdvél'y'. ' The foadWay on whièh hiè waa dïiving 'was 
kûowiiWana its'ti^e sànètibnèd by 'the défendants, ■aïidtèrè^âsslliat F6àd- 
wa^-at stidî a raté of spéed 'àë 10 Qt l2 miles an hour wfeh6ut gitT.iig a'riy 
sîgnal'<l)îf'i?armng 6f the âfjjiï^bàchinè'ïràin, was not'the ëièrciàe of^ 
sônàbîe' aiid Jjroper càré on the partof dtefèndant's emploies in charge of 
dùiçh' train. Whetlieï' tfii# Mltii;é fo eSeMse pi-oper care ih erôssiBg this 
r6^dwâyj'"6fthe plaintifi's'si'totGfprbper caution iih éjêo^Ég the tmck, 
caii^éd thèinjùry, wà^,' lïnâèjthe'fàçtséf the 'casé, a question of feict to 
be' dèltétïiiîned by the jury-. 'I conetir with thé I^rhed diàtrict judgeiû 
the opinion that the question of négligence was properly left to the jury, 
and iri the conclusion rèachéd by him thàt there shbuld be no new* trial 

in thia case. :•■■■:'■ y. i-, .::'--: »':: ii^-;- — :.': ..;;::; 



' %kxv/EiAjV. ATchison, t. & S. F. R. do. 

" (Oircuit Oowfi^SI-D. MioMgan; MarCh 18, 1888.) ' 

1. Coin*ACT9— AcTioi* FOK ^BBAca— J[iWi8proTroiî. . ,0 ; ;. < ; 

A cause of action u^op a, contrait ari^^s. not in the st;.ate,wlierethecontract 
is liade; biit'Where it is ftrô'kiBn. , ■ ■ . . 

3. RAILBOil» COMPANIBS— AéwONS— Sbbt^ce OF Pkocess. ' '' ' ' 

ln;an action against a irailwa|^ oei'poration of another state, service of pro- 
cess QaQnptbe made uponapassenger agent wliQse «oie dqty it is to solicit 
travél for the défendant rpad, aotwithstàndîng he mày h&vè been enaployed 
to eflect à compromise Of tilaintifE's claiin. 

3. COURTS'-rBDEiBAL JUEIBDIGTIONf— ToBTS— AmOUNT IK CONTEOVEESY— AcT Oï- 

. :^'1875. ■ ■ j . 

It seems tliat under the act of 187S, eyen in actions of tort, if it appears 
cleariy from the plailitifE's own statementor thé testiinony oif his witnesses 
that a verdtet'for |2,000 would be sô excessive as to require ^he court to set 
it aside, ^nd grant a new trial, it is its duty to dispiiss the case for the want of 
jurisdiction.. . 

{Syllabus by the Court.) ' > 

At Law. On demurrer tb replication. 

This was an action of tirespass upoh the case to recover damages for 
the aUeged expulsion of the plaintiff frOm one of defehdant'à passenger 
cars withîïi the state of Karisas.' Plaintiff, who is a résident and citizen 
of this county, bought froni' the Wabàsh Company, in Détroit, a tickpt 
for Denver, Colo., and-'tèturh. This ticket was composed of sevéral 
coupons, one of which entitled him to be transported over the railroad 
of the défendant in the sliatë of Kansàs. ' His expulsion took placé on 
his returh'from Den'irei'.' 'Défendant pleaded to thé jurisdiction of the 
court: Krst. That défendant is a corporation organîzed under the ïàwb 
of Eansas',' and has noagènlMthin thîs^tate upon whbih prbcess cjaùld 
bé lawfiiliy served; thàt Ge'orge E. Gîllmah, ùpbn whbm' sùch prècéss 
Vras ëéfv'èd, has desk-rooni; ïbr which this défendant pays, in a coal'officé 
in this'city; and has mérely aùthority tb tohcit péfsoris ihtendih^ tb travél 
in Katiàas to patronizé thé défendant i^ad; that he has- no authority to 
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sell tîcfeetev â/iid is not oldtbed with any agency whatever from this dé- 
fendant, exceptas suchsolicitor. Second. Thattheejectionofthe plaintiff 
çbarged in the deelaralion took place in the state of Kansas; that Gill- 
man did.ûot solioit theplaiatiff to travel upon the défendant road, and 
nejthertthe purchase of the ticket nor the cause of action grew eut of the 
agency ,of,said Gillman as passenger agent. To this plea plaintiflf re- 
plied— i'ïra^, that Gillman was an agent of the défendant within this 
State, and was represented by the défendant upon one of ite printed fold- 
ers as a; "passenger agent," and that the défendant recognized Gillman as 
snch agenti by autborizing him to compromise tl;iis suit àgainst it for a 
spedfled SBm; and, second, that the cause of action did accrue to the 
plaintiff within the state of Michigan, beoause the contract was made 
with thjBidefetidant's agent by the purchase of a ticket in Détroit to Den- 
ver and retiirni and was acoatinuing contract upon which a trarsitory 
action arisesr; Défendant demurred to this replication, and plaintiff 
joinçd initheidemurrer. 

^fy^stet'lArned and D. A. Straker, for plaintiff. 

>l^«di2««seH, for défendant. 

BrowS:^ 3. ^X'^^fterskttmgihefads m above.) Two questions are presented 
by thè plieadings in this case: Mrst, whether Gillman was snch a repré- 
sentative or agent of the défendant Company that such company ean be 
said to be "found" withiathis district, within the meaning of the act of 
congressj 8^nd, whethërthis court has jurisdiction of an action for a 
trespass committed upon. the plaintiff in another state. The défendant 
îis a corporation organized under the laws of Kansas, and its several lines 
of railway run westward from the Missouri river. It was represented in 
Détroit by one Gillman, who is described upon its folders asa "passen- 
iger agents" His business is to solioit passengers for the défendant, but 
be hàs no tothority to sell tickets. He also séems to bave been employed 
byithe, défendant to effect a settlement of plaintiff's claim, and, in pur- 
nuance of: fais instructions, made an offer of compromise. It does not 
appear tome that the lawof.thia state with respect to suits against for- 
eign corporations (How. St. § 8145) cuts any figure in the case, since it 
provides foDSprviee of pnocess upon the agent of a foreign corporation 
only/where\ the cause ôf action» arises within this stàte. I am olearly of 
the opinion jthat the cause of action arises, not where the contract is made, 
but where itis broken; and that, as the expulsion of the plaintiff took 
place in the state of Kansas, the cause of action must be deemed to hâve 
arisen there. But, in addition to that, the statute provides that service 
may be made upon any ofHcer ot agent of the coiporation ; and the ques- 
tion who shallbe deemedi an "agent" within the meaning of the statute 
is left an, bpen one, to be determined irrespective of the statute. , . 
0, The gênerai rule appears nowto be well séttlèd that a foreign corpora- 
tibn may îbesued within any jurisdiction wherein it carries on an. im- 
portant part ôf its business!. ;: Where, under the laws of the state; itis 
rèquired as a condition of doing business within the state that it ^hall 
appoint aniofiSceror agent upon whom process teiay be served, such cor- 
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poration îa aîways treated as "found" within the state wîtbin the mean- 
ing of the judieiary act; and siiita in the-federal courts maybeinstituted 
by service upon him. Exporte SckoUenberger, 96 U. S. 369; Brownell v. 
Éaiiroad Cou, Z Ped. Rep^ 7Q1] RunMe v, Inmrance'Gd., 2 Fed. Rep. 9; 
Knott V. Insurance Co., 2 WoodSv479; Fonda v. Asswraneë Go., 6 Cent. 
Law J. 305. Qn the other hand, when an officer of a fôreign corpora- 
tion is temj^orarily visiting or traveling within the statè, it is equally 
well settled thiàt service of process against the corporation cannot be made 
upon him if the corporation iS nbt actually doing business within the 
State. : St. Clair v. Cox, 106 U. S^ 350, 1 Sup. Ct. Rep. 354; NeweU v. 
Raikoay Go., 19 Mich. 336. What is the character or amountof busi- 
ness whieh the corporation muSt do to subject its agerit to the service of 
prôcess withiii the foreign state, is left iii some doubt by' the authoritiës. 
If it hâve an office for the gênerai ^transaction of its ■ business, — the salé 
of its goods, if it be a manufactaririg corporation; or the making of con- 
tracta, and the receipt of freight and passengers fof transportation, if it 
be a railroad, — it would àppear to be sufficient. Hayclenv. MiMs, 1 Fed. 
Rep. 93; RaUroad Co. v. Harris, 12 WalL 65, Railroad Go. v.Oram, 102 
m. 249; lÀbbey v. Hodgdon, 9 N. H. 394. So it was held that the cir- 
cuit court of Illinois had jtirisdiction of an actionî^aihjst a. beef-canriing 
corporation organized under the laws of Missouri ,' rnihièh owned a slaUgh- 
ter-house and stock-yard within the state of Illinoi'sj where beef to be 
canned wais slaughtered and dressedi for and in the naiiie of the Company. 
Packing Co; y.Hunter, 7 Reporter, 455.' Sa ia WiHmmsv. Transportation 
Go., 14 O. G. 523, it was held thàt the station agent of a foreign trana- 
portatiou Company was a représentative upon whom process might; be 
served, thqugh he had nothing to dô with the consttuction or opération 
of the cars,;nor with the runningof the same; his diity being merely fe 
keep the books of the company, to ooUect the amouht due for freinte 
received and shipped, and to make returhs of the. same ito the office of 
the company ,at Philadelphiti, * In that case the state law provided that 
actions mi^ht.be brought against foreign corporations by service of prô- 
cess upon any=officer, director, agent, clerk, or engineer. The same prin- 
ciple bas been applied to foreign insurance compahies having an agent 
iwithinthejurisdictionof the court, with power to receiVe premiumsand 
issue polioies. Moch v, Insurance Go., 10 Fed. Rep. 696; Moulin v.Inr 
mrance Cb., 25 N. J. Law, blyMichad v. Insurance Co., 10 La. Anh, 
737. Upon the other hand, if the agent be a local one, with authority 
only to receive applications and give receipts for the same, it bas been 
held that service upon such agent isinsufficient to bind the corporation. 
Weightv. Insurance Go., 30 La. Ann. 1186. 

Much the slrongest case in favor of the plaintiff is that of Block v. EaM- 
road Go., 21 Fed. Rep. 529. This was also an action for an injury re- 
ceived in Kansas through the négligence of this same défendant. The 
defendant's road did not run into thè jurisdiction, but it had an office in 
Kansas City and St. Louis. Service was made upon the officer in charge 
of the company's office at St. Louis. Judge Beewer held that as the 
corporation had an established bpsiness office aiid agency within the dis- 
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trîct, and an agent employed for the purpose of furthering the tranapor- 
tation business of the corporation, the corporation might be considered 
as found wherever such office and agency was established. By référence 
to the folders of the company, it will appear that thèse were gênerai agents, 
with auihority to make contracta and sell tickets for the company, and 
not mère solicitors of business, as in this case. In England the rule is 
that if the foreign corporation bas a place of business, or a subordinate 
board of directors acting for the corporation in England, it may be sued 
there. Newby v. Manufaduring Co., L. R. 7 Q. B. 293. The English 
courts, however, are less libéral in their application of this rule than our 
own. By statute, process against private corporations must be served 
upon the head officer, clerk, treasurer, or seeretary; and in Macherdh v. 
Railway Go., L. R. 8 Exch. 149, it was held that service upon a ticket 
agent of a Scotch railway at Carlisle was insufficient to charge the cor- 
poration, notwithstanding it ran its cars into the railway station at that 
place. 

The gênerai subject of thé power of the fédéral courts to entertain suits 
against foreign corporations received a very exhaustive considération by 
Judge Jackson in U. S. v» Tdephone Oo., 29 Ped. Rep. 17. This was a 
bill in equity against the BeU Téléphone Company. The marshal re- 
turned service of process by delivering a copy of the subpœna to the vice- 
président of the Cleveland Téléphone Company, such company being an 
agent and partner of the Bell Téléphone Company within the Northern 
district of Ohio. The learned judge held the service to be insufficient, 
and in delivering the opinion observed — 

" That, in tlie absence of a voluntary appearance, three conditions must con- 
cur or co-exist in order to give tiie fédéral courts jurisdiction in personam 
over a corporation created witliout tlie territorial limita of the state in which 
the court is held, viz.: Firut, itmust appear as a raatter of tact that the corpo- 
ration is carrying on its business in such foreign state or district; second, that 
such business is transacted or managed by some agent or offlcer appointed by 
and representing the corporation in such state; and, third, the existence of 
some local law making such corporation, or foreign corporations generally, 
amenable to suit there as a condition, expressed or implied, of doing business 
in the state." 

It is évident that this ruling is fatal to the maintenance of the case 
under considération, inasmuch as by the state law jurisdiction is given 
over foreign corporations only where the cause of action arises within 
this state. I bave already held that the cause of action in this case arose 
within the state of Kansas. But even if it be conceded that jurisdiction 
might be maintained, irrespective of the state statute, wherever service 
could be made upon an authorized agent of the corporation, it does not 
seem to me that the business which the défendant carried on in this stat4 
was of such a character as to make it amenable to suits within this juris- 
diction. Gillman was not an officer and managing agent, or even a ticket 
agent of the company. He had no independent office or place of busi- 
ness, but simply occupied a desk in a coal office. His authority was 
limited to soliciting business, ^ — to turning, as far as he could, the tide of 
western travel over the défendant road. In fact, hé was a mère runnen 
v.34F.no.4— 19 
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Iropathe Mders of the companyiit appéars that it has agents of tliîa 
descfiptioti in at least a dozen differtot states. If it can be sued in thiâ 
Btatefor a muse of action arisingiinKansas, it is equally amenable to 
suit in.any one of thèse states in whiëh itmay happen to hâve a passen- 
ger agent for soliciting business: It -would, in my opinion, be an un- 
warranted extension of the law of constructive présence tô hold the road 
liable to suit in aU thèse difierent states as a corporation inhabitant or 
found therein. Tbe same principle would make every manufacturing 
or trading corporation liable to suit, in any state in which it sent a com- 
mercial agent or "drumnier"tosolicit patronage. 

There isanother point with respect to our cognizance of this case, 
which. do!^ not properly arise upon thèse pleadings, but may perhaps be 
aUuded to hère in view of the facts stàted bycounsel upon the argument. 
I;have grave doubt whether the amount of damages is sufficient to give 
the court jurisdiction. While the gênerai rule announced in Gordon v. 
Longest, 16 Pet. 97, is unquestioned, that in actions of tort the amount 
daimed in the déclaration is the'test of jurisdictionjithis case must be 
constrQed in connection with the act of 1876, thô fifth section of which 
makes itthe dUJty of the court to dismiss the casfe. When' it shall appear 
to its Satisfaction that the suit does not really andsubstantially involve a 
dispute or controversy properly within its jurisdiction. This duty was 
dwelt upon and enforced in the case otWiUiamsv. Nottawa, 104 U. S. 
209. I hâve had fréquent occasion to apply this rule in actions upon 
çontract, and also in actions of ejectment, where it clearly appeared that 
the value of the land in controversy was less than the minimum juris-; 
dictional amount. I know of no reason why the same rule should not 
be applied in! actions of tort, excfipt that in such cases the damages are 
not susceptible of mathematical computation, and are more largely in 
the discrétion of the jury than in actions upon çontract. I apprehend, 
however, thére is still some discrétion in this elass of cases. Suppose an 
actiori were brought for a manifestly trivial injury^ such as a bruise or a 
sprained ankle, and the court can see that by no possibility could a ver- 
dict for $2,000 be sustained, — I know of no reason why it should not 
refuse cognizance of the case, and remit the parties to their proper forum. 
Indeed, it seems to me that wherever it appears clear from the plaintiffs 
own statement, or the testimony of his witnesses, that a verdict of $2,000 
would be so grossly excessive as to require the court in the exercise of its 
judicial discrétion to set it aside, and direct a new trial, it is equally its 
duty to dismiss the case for want of jurisdiction. In the case under con- 
sidération theplaintifif was not actually ejected from the cars. The con- 
ductor refused to receive his ticket, and threatened to ejecthim, butafter 
some trouble and delay he succeeded in borrowing $16 from a fellow- 
passenger, with which he: paid his fare to Détroit, and was permitted to 
continue upott' the same^train. He was undoubtedly subjected to some 
inconvenience from his înability to procure food. He allèges, and I am 
bound to présume, that he suÊfered from thé pangs of hunger; at the 
Same time, upon his own statement, it appears to me exceedingly im- 
probable that he could obtain a verdict for $2,000, and equally improb* 



iETNA LIFE INS; CO; Vi AMEEICAk 3UEETY CO. "291 

«ble fhàt sucli à verdict coùM be siistaîflpjî, if it Wéfè r^nder^d. ;ït is 
not necéssary, however, to pass upon this question. î make the sug- 
gestion j rather, as an intimation of what I propose to do in cases of this 
description. The time of the court is largely taken up in the trial of nég- 
ligence cases in which the amount recovered is less than $1,000; and the 
only penalty seeras to be that a party shall not rëcover costs, if the amount 
of the verdict be less than $500, unless there is power to apply the sum- 
mary remedy which I hâve indicated. This power I propose to exercise 
where it clearly appears to me that the action should not hâve been brought 
hère. 

An order will be entered sustaining the demurrer to the replication, 
for the reason that the défendant was uot fonud within this district. 



Misa Life Ins. Go. v. American Sueety Co. 

(Circuit Court, D. Connecticut. Marcli 21, 1888.) 

Bonds— SuEBTT Companihs— MisBBiuESBNTATroNS— Previous Défalcations. 
P., the gênerai agent of a life insurance corapany, having, on his own mo- 
tion, applied to plaiutiS, a Buretjr company, to go on his bond, that Company 
f orwarded to the secretary of the insurance company a certiflcate which, when 
fllled out and signed by him, recited that the agent, "so far as the secretary's 
knowledge went, " had always faithfully performed his duties, and that he 
was not then "in arrears or default. " ït also stated that his aocounts " were 
last examined June 18, 1884, and found to be correct in every respect. " This 
certiflcate bore date June 16, and the bond June 15, 1884. As a matter of fact 
P. was then in the company's debt $150, on a draft which he had drawn on 
the company in March, 1884, and which it had paid, but had required an ex- 
planation, and demanded reçayment. He had had correspondence with the 
secretary about renewal receipts, the natural inference from which was that 
the money which they called for had been paid. The company did a very 
large busmess, its cash premium income for 1884 being about $2,400,000; and 
P.'s agençy was a comparatively small oneJ It was also its practice to leave 
accurate investigation of such agencies nntil the annual examination, which 
was had in December. Held, that the unpaid draft was not "arrears or de- 
fault" within the meaning of the certiflcate, which referred to collection ac- 
counts, and, that the secretary was not guilty of such lâches as would dis- 
charge the surety company from liability on the bond for a subséquent défal- 
cation. 

, SAMB— ExiSTING ACTS OF OMISSIOIf. 

The practice of an insurance company required its gênerai agents to remit 
or account for ail moneys during the next succeeding month. Renewal re- 
ceipts, however, could be held for 60 days after premiums thereon were due, 
and were often retained by agents longer without objection. P., an agent ap- 
pointed April 2, 1883, began making défalcations May 15th following, his Sys- 
tem being to postpone his monthly accounts as long as he could, and to ap- 
ply récent payments to old debts. This was kept up until December 4, 1884, 
when he was discovered, and found to be in arrears $3,041.94, of which amount 
$2,833.30 had been collected after June 15, 1884. On that day (June 15th) 
P., on his own motion, procured a bond from a surety company. one pro- 
vision of which was that the insurance company should notify the surety of 
any act of omission or commission on the part of P. which may in volve a 
loss for which the surety is responsible hereunder. " P. thereafter continuée 
the same System; sending his June report August 4th, his July report August 
24th, and his August report September 29th. He was written to October Ist, 
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his attention called to the mfttter, and an explanation demanded. He 
thereupbn returned, about Qbtobèr 8tb, a list oî oatstanding renewal re- 
ceipts, and in his September retiort, which was sent October 29tli, accounted 
for ail the older collections. His October réport came in November 14th, and 
contained nothing but September collections. The insurance company did a 
very large business, and R's agéncy was a small one, the accurate investiga- 
tion of vhich it was the custom to leave until the annual examination, which 
took place in December. Seld that, the company was not guilty of lâches 
in not communicating P 's dèlays to the surety company. 

8. SamE— CONCTJERKNT BoNDS. 

A gênerai agent of alife insurance company, who had, April 1, 1884, deliv- 
ered to it a bond for the f aithf ul perf orqiance of his duties so long as he should 
continue în that office, procured and handed over June 15, 1884, another bond 
of similar purport for one year, which the company accepted with the under- 
standing that liability thereunder was limited to défalcations committed du- 
ring that time. The old bond, however, was retained. One provision of the 
new bond was to the effect that if the company should hold, concurrently 
with it, any other bond, the loss, if any, should be apportioned. Beld, that 
as to any loss resultingbetween JunelS, 1884, and June 15, 1885, the two bonds 
were not concurrent, and that the last bond could be proceeded against for 
the whole. 
4 Samb— Date when Liabilitt Commences. 

The bond of a gênerai agent of an insurance company bore date .Tune Î5, 
1884, but wa^ not delivered to and accepted by the insurance company until 
July 29th following. The çertiflcate as to character of the agent, which had 
preViously been submitted to the seéretary of the company, contained a blanli 
which was to be filled in by him so as to state when the bond was to be dated, 
and in this blank he had written "June 15. or June 16, 1884. " The bond itself 
declared that it was made June 15, 1884, and was in considération of a pre- 
mium for the term of 13 months ending June 15, 1885. Ileld, that the liability 
of the surety on the bond accrued, by relation, as of its date. 

At Law. Trial by the court. 

Charles J. (Me and Charles E. P&rhins, for plaintiff. 

Théodore M. Maltbie and Wm. Hamersley, for défendant. 

Shipman, J. This is an action at law, in which, by written stipula- 
tion signed by the parties, a trial by jury was waived, and the cause was 
tried by the court. Upon suçh trial, the following facts were found to 
hâve been proved and to be true: James N. Patrick was, on April 2, 
1883, appointed by the plaintiff, a duly incorporated life insurance com- 
pany, located in and having its principal oiEce in Hartford, Conn., its 
gênerai agent to procure applications for insurance for it in the state of 
Missouri, excepting one county; to receive preraiums upon ail policies 
issued upon such applications; to collect premiums upon renewals of the 
same, and to collect renewal premiums on existing policies issued by 
said company in said territory. He agreed to account to said company 
on or before the lOth day of each month, or at any other time when re- 
quired, for ail premiums received by him or his agents, and remit the 
amount of the same, less the charges to which he was entitled by the 
agreement, and to give a bond to the company for $3,000, with goodand 
Batisfactory surety, for the faithful performance of his duties, and to re- 
new and increase the same as might be desired. It was farther agreed 
that the contrkct could be terminated after one year from its date, by 
either party, upon not less than 60 days' notice to thé other of such pro- 
posed termination. By the rules of the plaintiff which existed at the 
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date of Patrick's appointmenti and which continue to exist, ail moneys 
which are received by an agent during each month are to be remitted, 
less charges, to the plaintiff, with his account, on or before the lOth of 
the succeeding month. By the practice of the plaintiff, the requirement 
that the account should be sent as early as the lOth of each month is not 
insisted upon; but the requirement that ail moneys received during the 
preceding month should be remitted or accounted for in the next month, 
is imperative. The plaintiff always sends during each month to each 
gênerai agent renewal receipts for the premiums becoming due during the 
succeeding month upon policies of insurance to persons within his terrïr 
tory, and such renewal receipts are charged to the respective agents to 
whom they are sent. This charge is a matter of book-keeping, and does 
not imply that the agent is indebted to the company for the amount of 
the receipts which are sent him. By the rules of the plaintiff, if a re- 
newal premium was not paid when due, the policy lapsed, but, if satis- 
factory évidence was furnished that the person whose life was insured was 
in good health, and was acceptable, the agent might receive the premium, 
and deliver the receipt within 60 days from the time when the premium 
became due, and the insurance would be therefore revived, but the évi- 
dence must include a health certificate to be signed by the beneficiary, 
which should be sent to the plaintiff with the account in which the pre- 
miums were reported . Agents were therefore authorized to retain renewal 
receipts in their hands for 60 days after the premiums mentioiied tberein 
were due, and then, if unpaid, were directed to return them to the plain- 
tiff. In practice, agents do sometimes retain such receipts for a longer 
period without prompt objection or criticism by the company. In eaCh 
account the amount of each collected premium, the number and date' of 
the policy upon which it was paid, and the name of the person whosé 
life is insured thereby, are given, together with the charges against 
such premium, so that each account contains an appropriation of the re- 
ceipts by the agent, and, when accepted, a corresponding acknowledg- 
ment of the payments by the plaintiff. 

Gn Februâry 26, 1883, said Patrick gave to the plaintiff a bond, with 
three personS as sureties in the sum of 83,000, for the payment to the 
company of ail moneys which he should receive belonging to it for one 
year from April 1, 1883; and on April 1, 1884, gave another bond in 
said sum of $3,000, with three persons as sureties, for the faithful per- 
formance of his duties, so long as he should continue to be its gênerai 
agent. Prior to June 16, 1884, said Patrick, at his own suggestion, 
made application to the défendant, an incorporation, duly incorporated 
for the purpose of executing contracts of indemnity for the conduct of 
employés, and located and having its principal office in the city of New 
York, for a bond to the plaintiff in the sum of $3,600. This application 
was made by Patrick, without the solicitation of the plaintiff, probably 
because he feared that his bondsmen would become liable, and he pré- 
ferred that the loss should fall upon a corporation rather than upon his 
Personal friends. The défendant sent the application to the plaintiff, 
with a printed form of employe's certificate to be fiUed by an officer of 
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the coin^any,;and to bereturnted to the défendant. Thesécretafy of tbe 
plaintiff thereupon fiUed the blanàsin the certificate, signed the sârhe, 
and returUed the application and thé certificate to the défendant. The 
certificat©; iwhén corn pleted, was as follows: 

"I haVe feaà'the foregoing déclarations and answers made by J. N. Patrick, 
and bdtteVe them to be true. He bas been in the employ of this company dur- 
ing one year, andi to the beat of my knowledge, bas always performed bis du- 
ties in a faitbf ul and satisfactory manner. His accounts rendered to this com- 
pany we;:e last examined on the 13th (^ay of June, 1884, and found to be cor- 
rect in èvèry respect. He is not, to niy knowledge, at présent in arrears or 
default. i'know of nothing in his habits or antécédents affecting his title to 
gênerai oorifldenee, nor why the bond hé applies forshould not be granted to 
him. 

"Amount pîquired $3,500. Bond to date from June 15, or June 16, 1884. 

"Dated at Ha^iford, the IQth ofJtme, 1884. 

" J. L. ENGLiàH, Secretary, on behalf of ^tna Life Insurance Company." 

The bond in suit was thereupon issued, the important portions of which 
are as folio ws: 

"This bond was made the 15th day of June, 1884, between the American 
Snrety Company, hereinafter called ' the company ' of the first part, and J. 
N. Patrick otVSt. Louis, Missouri, hereinafter called the ' employé 'of the sec- 
ond part, and.jSitna Life Insurance Company, hereinafter called the 'eim- 
ployer ' of the third part. Whereas, the employé has been appointed in the 
service of the employer, and has beeilasslgned totheofiSceor position of gên- 
erai agent by the said employer, and lias applied to the American Surety Com- 
pany for the grant by them of this bond: Now.therefore, in considération of 
the sum of thirty-flve dollars, lawf ul money of the United States of America, 
in hand paid to the said company as a premium for the term of twelve months 
ending on the 15th day of June, 1885, at twelve o'clock noon, it is hereby de- 
clared and agreed that, subject to the provisions herein contained, the com- 
pany shàll within three monts next after notice accompanied by satisfactory 
proof of a loss, as hereinafter mentioned, has been givento the company, make 
good and reimburse to the employer ail and any pecuniary loss sustained by the 
employer of money, securities, or other personal property in the possession of 
the employé, or for the possession of which he is responsible, by any act of 
fraud or disbonesty on the part of said employé, in connection with the duties 
hereinbefore referred to, or the duties to which, in the employer's service, he 
may be subsequently appointed, and occurring during the continuance of this 
bond, and discovered during said cçntinuance or within six months thereaf ter, 
or within six months from the deàth, or dismissal, or retirement of the em- 
ployé from the service of said employer. * * * That if the employer shall 
at any time bold, concurrently with this bond, any other bond or guaranty of 
security from or on behalf of the employé, the employer shall be entitled, in 
the event of loss by default of thé employé, to claim hereunder only such pro- 
portion of the loss as the amount covered by this bond béàrs to such other 
security; that the company shall be riotifled in writing, addréssed to the prés- 
ident of the company, at its otilce in the city of New York* of any act of omis^ 
sion or of commission on the part of the employé which may involve a loss 
for wliich the company is responsible hereunder, as sopn: as practicable after 
the occurrance of such act shall bave come to the knowledge of the employer, " 

The preminm was paid by Patrick, June 11, 1884. The bond was 
sent to him immediately after its date, and was delivered by him, when 
in Hartford, to the plaintift', July 29, 1884, which accepted the same; 
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and thereafter the second bond of said Patrick was not regarded as con- 
current for défalcations which might cccur after June 15, 1884. In the 
month of December, 1884, the plaintiflF, upon an examination of the 
books of said Patrick in St. Louis, ascertained that he was indebted to 
it in the sum of $3,041.94 for premiums of iusurance due to it before 
that»time, coUected by him and not paid over; thafcsaid default was ocea- 
sioned by acts of fraud and dishonesty on the part of said Patrick, and 
that the pecuniary loss to the plaintiff resulting from said défalcations 
amounted to said sum of $3,041.94, Of thèse facts thus ascertained, 
and which I find were true, the défendant was promptiy notified. No part 
of said loss has ever beeh paid to the plaintiff. This amount of $3,041.94 
had ail been coUected since June 15, 1884, except J. F. Schwegman's 
premium, coUected in January, 1884, the net amount due the plaintiff 
being $80.10, and the foUowing coUected in May, 1884. 

ïwo premiums upon policy of E. Dieckhaus, 
" •• «• •• •• Mrs. " " " 



. e 95 96 

72 78 


168 74 
30 20 


188 54 
80 10 



Less commissions and dividends, - 

Scbwegmann's premium, - - - 

$218 64 

The money coUected after June 15, 1884, and not remitted or ac- 
counted fpr, was, on January 1, 1885, $2,823.30. 

The défenses are as foUows: (1 and 2) A concealment by the plaintiff, 
at the time of the exécution and acceptance of the bond, of previous 
known défalcations of said Patrick, and misrepresentations by the plain- 
tiff relative to the conduct of said Patrick, which were known to be un- 
true. Thèse alleged concealmçnts and misrepresentations at the time of 
the exécution of said bond are ail contained in said certificate. (3) A 
concealment in August, September, October, and November, 1884, of 
Patrick's known acts of omission and commission by which the défend- 
ant might be liable to sustain loss. (4) That the second bond of Patrick 
•was concurrent with the bond in suit. 

Patrick's first report of premium collections was sent to the plaintiff 
on May 15, 1883. It accounted for ail the collections made in the month 
preceding, and was accompanied by a bank check for $501.31, the bal- 
ance due the company; but on May 15th he had coUected of the May 
renewalsnearly $400, which had been deposited to his crédit in the bank, 
and, after drawing the check for $501.31 , there remained in the bank to 
his crédit $50.52, showing that he had in fact used of the plaintiff's 
money from $250 to $300. This déficit graduaUy increased during the 
year 1883, but was partially made up by the discount of a note for $1,200 
in December, 1883, after which the same continually increasing use of 
the plaintiff's money went on, and resulted in the défalcation which has 
been stated. The habit and practice of Patrick was to postpone sending 
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his monthty account for as long a time as he safely could; to send his 
OWQ check on the St. Louis bank in whîch he deposited, whereby he 
gaifted' the time which intervened until the check was returned to St. 
Louis, and he was able to meet it in part by collections made meanwhile; 
to omit in his monthly accounts some of the collections which he had 
recently made, and t» enter some of the older receipts which he had 
omitted in previous reports; so that, from récent collections, he was con- 
tinuàlly accounting for and paying previous défalcations. It was the 
habit of the plaintiff, after the examination of each monthly account of 
any agents to send to him an "In-hand list" as it is termed, which is a 
list 6f thé renewal receipts which had previously been sent to the agent, 
ahd which- had not been returned or accounted for. This list in the case 
of Patrick, was an increasing list. In the spring of 1884, before the ex- 
piration of the first year of Patrick's agency, he commenced writing to 
Mr., Webster, the vice-président of the plaintiff, about a change in his 
contract and a new contract. Befora Marçh 19, 1884, the two met in 
Chicago, and the vice-président renewed the guaranty of $1,800 for the 
hext 12 months, which had agreed to be given ibr the first year. On April 
lOth the second bond was sent to the plaintiff, and Patrick commenced 
the second year of his agency on the terms of the previous year. The 
çriginal contract was never terminated, and he never ceased to be agent 
under that original employment. He, however, continued his solicita- 
tions in regard to a new contract, and on July 29th came to Hartford; 
had an interview with the vice-président, which resulted in permittiag the 
guaranty of $150 per month to be charged monthly ; the payment of clerk 
hire, of railroad and hôtel expenses while on business; the employment 
for a year of canvassers, and a modification in regard to compensation 
upon his retirement from the agency. The bond in suit was delivered 
and aédèpted, and Patrick asked that the old bond should be surrendered, 
but thevîoe-president preferred to wait until pïevious business had been 
accounted for. At this time Patrick had not sent his report for June, 
but said that it was made out, and in his safe, and that he had forgotten 
to take it when he left St. Louis. Upon his return to St. Louis he sent 
his June report on August 4th, his July report on August 24th, and his 
August report on September 29th, w!}ieh was received by the plaintiff on 
October 3d. On October Ist the vice-président wrote Patrick, saying that 
his in-hand list was very large; that over a third of the collections for a 
full year were due; and asking an explanation of the cause of this large 
list. Patrick returned, on or about October Sth, policies and renewal 
receipts amounting in ail to $578.16, whereupon, on October 30th, Mr. 
Webster wrote him that his list looked very much bétter, but that still 
a number were due in the early months of the year, which ought to be 
closed.' The September report was sent October 29th, and contained only 
one September premium; the other items consisted of nearly ail the pre- 
viously unreported collections, to which his attention had been called by 
Mr. Webster. The October report was forwarded November 14th, and 
contained the September premiums, and no October premiums. It was 
dated at the head of the renewal column, October, instead of September, 
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as a sort of blind. Mr. Nason, the superintendent of agencies, visited 
St. Louis on December 4th, in the course of a business trip among some 
of the western agencies, and before the November report was forwarded, 
and speedily ascertained the fact of the défalcation, which became appar- 
ent upon a comparison of the in-hand list with Patrick's cash-book. The 
foregoing is a gênerai outline of the history of Patrick's agency, and of 
the bond now in suit; other facts will be stated hereafter. 

The question of fact which arises upon the first and second défenses is, 
did Mr. English know, or had he adéquate reason to know, that any one 
of his statements was untrue? It will be observed that ail the state- 
ments in the certificate, except one, were déclarations o^ the belief or 
knowledge of Mr. English; and it will be further observed that Patrick 
was^ on June 15th, and for a long time had been, a defaulter. I see no 
reason for the opinion that Mr. English, on June 15th, thought that 
Patrick collected money which he had not accounted for, or that he was 
not performing his duties in a faithful and satisfactory manner, or that 
he was in arrears or default as a collecting agent. The only knowledge 
that he had of Patrick's indebtedness to the company which bas pre- 
sented itself to me as of importance was the non-payment of a draftfpr 
$160, which he drew upon the plaintiff in March, 1884, and whichiit 
paid; but required an explanation of the reason for making it, and dié- 
manded repayaient, which had not been made when his May accourat 
was rendered, — or on June 15th, He drew the draft because he had a 
guaranty of $1,800 for the year, and his commissions were apparently 
not about to yield that sum, and he was poor and needed the money. 
Mr. English supposed that the form in regard to "arrears or default" re- 
ferred to the collection accounts of the agent. This was, in fact, its fair 
meaning, and it was not intended to relate to items of borrowed money, 
although if thèse unpaid items had amounted to a sum which was sig- 
nificant, and could reasonably be supposed to indicate that the safety of 
his collections was in danger, the faet should bave been communicated 
in the certificate. 

The remaining branch of the question is, did English bave adéquate 
reason to know of Patrick's défalcation and unfaithfulness? For, al- 
though he did not know the facts in regard to the agent's conduct, yet, 
if his ignorance arose from gross négligence in not ascertaining facts 
which were within his means or knowledge, or if he recklessly made un- 
true représentations, he is chargeable with njisrepresentation. Upon 
this branch of the question, the défendant occupies stronger ground than 
it does in regard to the knowledge of English. Patrick, on May 27 > 
1884, advised English that two annual premiums of Dieckhaus and wife 
had been paid in advance. Thèse premiums were not accounted for in 
themonthly reports. On June 15th, Patrick had renewal receipta in 
his hands which were four or five months past due, of which $621 .16 
were due in January, and $336.21 were due in March. On May 27., 
1884, by letter to English, Patrick asked for the renewal receipts of one 
Taylor, from which English justly inferred that the December, 1883, 
renewal had been paid, and wrote him June 9th that he hoped it would 
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be reportèd in his next report. I think that English thought that the 
omission to account for thia premium was due to carelessness or négli- 
gence, and not to embezzlement. Subsequently, and after June 15tfa, 
Patrick=replied that the omission was the fault of his clerk. The pov- 
erty qf Patrick was shown by his permitting his own policy to lapse in De- 
cember, 1883, and by his lettersto the vice-président ofDecember 29, and 
December 31, 1883, and January 4, 1884. The fact in regard to the ap- 
parent lâches seerns to me to be this: The plaintiif evidently does a 
large business. It was stated in the argument of the defendant's coun- 
sel that the returns made by it to the Connecticut Insurance Commis- 
sioner for 1884, showed that its cash premium income for that year was 
$2,381,617.17. It did not look after à small agency with the prompt- 
ness and sharpness which it would haVe done had its business been 
smaller, and had its needs of prompt payment been larger; letters written 
during the month in regard to individual payments were not probably 
compared with the current monthly account; the business of accurate 
investigation was left to the final report foE the year, in December, which 
was required to be an exhaustive one, dr to the examination of the su^ 
perintendént for agencies during his touis among the agents. It is plain 
that the secretary cannot be expected to carry in his memory the détails of 
the letter» which he receives from agents, or to make himself the compar- 
ison of letters with monthly accounts. If that is done, it must be done by 
subordinates, or by a larger force of the book-keepers, whose business it 
is to examine agents' accounts. While therefore, in my opinion, a more 
thorough System of investigation, and a more constant watcbfulness of 
Patrick's accounts, probably would bave disclosed to some one in the home 
office, prior to June 15th, that Patrick's accounts were behindhand, and 
that, unless dishonest, hë was very remiss, I cannot find that English 
ought to hâve known thèse facts, or that be was guiity of lâches in not 
knpwing them. A requirement which should compel an employer, who 
is merely stating his opinion, to use, for the benefit of a proposed surety, 
. great vigilance in regard to the accounts of an employé, and greater vig- 
ilance than the. sùccessful employer uses himself in his owu large bus- 
iness, and which bas heretofore apparently proved to be adéquate, is one 
which neither law nor good reason demanda. 

The next question of fact relates to the uon-disclosure to the défendant 
of Patrick's remissness in August, September, October, and November, 
1884. The obligation of the défendant was to pay to the plaintiff any pe- 
cunîary loss which it had sustaiued during the specified time by any act 
of fraud or dishonesty on the part of Patrick, in connection with his du- 
ties as agent. Tbe plaintiff was obliged to promptly notify the défend- 
ant of any act of omission or of commission on the part of Patrick which 
"may in volve a loss for which the company is responsible hereunder." 
It cannot be.supposed that this provision calls upon the employer tb no- 
tify thé défendant of every act of lâches or delay or inefflciency on the 
part of the agent, which ultimately may create a loss to the employer. 
It means that the défendant shall be notified of acts which may create a 
loss for wbiph it is responsible,— that is, a loss arising from fraud or dis- 
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honesty; Itis û»t fiecessary to ùndertake to define afSrmativelj? what 
kind or class of acts must be communicated, and whether or not the ob- 
ligation compels the employer to notify the défendant of thatkind of con- 
(luct of the employé, outside of his business, which expérience hàs shown 
may probably resuit in dishonesty. It is suflficient to say that mère 
lâches or inefficiency of the employé in the business, which is consistent 
with integrity, was not required to be communicated. This défense in- 
volvçs the question whether the plaintiff knew, or had adéquate reason 
to know, from August to November, that Patrick was a defaulter. It is 
obvions from the conduct of the officers that they did not know the facts 
in regard to Patrick. Their acts and their correspondence show this. 
Patrick was unavailingly requesting the vice-président to come to St. 
Louis, without disclosing a reason for the request. Webster neither 
went nor sent the superintendent, and showed that he did not think 
there was any necessity for a visit. I am by no méans certain that Ihe 
plaintiff is to be charged with the duty of communicating, during the 
life of the bond, facts which it did not know, but which by the exercise 
of due diligence it could hâve known. Assuming that such an obliga- 
tion rested upon the employer, the question whether its officers ought to 
hâve known of Patrick's défalcation, dépends in a great degree upon the 
same considérations which hâve heretofore been stated in regard to their 
knowledge on June 15th. Greater vigilance, or a larger clérical force, 
would hâve caused the criticisms which Webster made on October Ist, 
to hâve been made earlier, and would hâve earlier sent an examiner to 
St. Louis; but a demand of that grade of vigilance on the part of employ- 
ers would speedily resuit in a cessation of business on the part of the de- 
fendant. The conduct of Patrick in not remitting was equally eongistent 
with great remissness in collecting, or with a lack of integrity. : The 
vice-président evidently did not adopt the theory of want of integrity. 
I do not flnd that the plaintiff had knowledge of such circumstances as 
to compel a knowledge of Patrick's default prior to Deceinber 4th, when 
the superintendent visited St. Louis. 

The fourth défense is that the bonds given on and after April 1, 1884, 
were concurrent. The bond from the défendant was procured by Pat- 
rick in order to sUbstituteit for theexisting bond asto new transactions. 
It was accepted by the plaintiff, with the understanding that the old 
bond was not to exist against losses from unfaithfulnees which occùrred 
after June 15th. The two bonds were not concurrent. 

The remaining questions are those of law. It is insisted by the de- 
fendant that there is no liability for any défalcation prior to July 29th, 
the date of the delivery of the bond to the plaintiff. It is true that '4he 
delivery of a deed is presumed to hâve been made on the day of its date. 
But this presUmption may be removed by évidence that it was delivered 
on some subséquent day; and, when a delivery oh some subséquent! day 
is shown, the deed speaks on that subséquent day, and not on the day 
of its date." U. S. v. Le Baron, 19 How. 73. In this case, t^e deliv- 
ery of the bond to Patrick, which was soon after its date, was not a de- 
livery to the plaintiff. The lalter ,had a right to accept or j-ejectrit, wheu 
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it for the first time was seen and ezamîned. It was not delivered or ac- 
cepted until July 29th, but when accepted it took eifect in accordance 
with it3 express tefms, and if, by its terms, it commenced on June 15th, 
and was to continue for 12 months thereafter, the bond, if delivered and 
if accepted during the 12 months, related back to June 15th. Dawea v. 
Edes, 13 Mass. 177; Hatch v. Aitleborough, 97 Mass. 533. The employer 
was required to fill a blank in his certificate, stating when the bond was 
to be dated. This has some significance when taken in confection with 
the terms of the bond, which déclares that it was made on the 15th of 
June, 1884, and was in considération of $35 paid as a premium for the 
term of 12 months ending on June 15, 1885, at 12 o'clock noon. It 
also provides that the bond may be cànceled upon one month's notice, 
and refunding the premium paid, less a pro rata part thereof for the term 
it has been in force, remaining liable for any default which may hâve 
been committed by the employé up to the date of such détermination. 
Thèse various provisions show clearly that the obligation was to com- 
mence on the prescribed day, and was to continue for one year, subject 
to çancellation, and that the day of delivery and acceptance was not the 
day from which the defendant's liability was to date., 

The only remaining question is as to the amount of the defendant's 
liability. Hereceived, after June 15th, $2,823.30, which he eitherused 
himself, or wrongfuUy accounted for. That sum of money which he re- 
ceived after the date of the bond, instead of being honestly applied, was 
by fraud and dishonesty applied in payment of previous défalcations, 
and the new collections were, by like fraud, not accounted for. The 
amount due upon the defendant's obligation was on January 1, 1885, 
$2,823.30, for which, with interest to the date of the payment, let judg- 
ment be entered in favor of the plaintiff. 



Balliett v. Seeley et al.^ 
{Cireuii Court, If. D. 2^ew York. March 19, 1888.) 

Bankruptot— Fraudulbnt Tbansactiok— Pukchase by Wbong-Dobr moM 
Assignée — Effect op Dischargb. 

B.. as assignée in bankruptcy of D., obtained a judgment àE;ainst D. and 
one 8. for property fraudulently converted. 8. was subsequently adjudged a 
bankrupt, and obtained a discharge from his debts. D. bought the judgment 
of tbe assignée in banlcruptcy. Held: (1) That D. acquired the assignée' s title 
to the judgment, and 8. côuld not object that D. was a party to the fraud. (3) 
The judgment being for a debt created by fraud, the discharge of 8. in bank- 
ruptcy dld not affect it. (8) There being no contribution between wrong-do- 
ers, D. was entitled to coUect the whole amount of S. 

{Sffllabut by the Court.) 

Appeal from district court. 
• Reversing Balliett v. Dearbom, S7 Fed. Rep. 507. 
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In Bankruptcy. On motion for cancellation of judgment, or for per- 
pétuai stay of exécution thereon. Reversing 27 Fed. Rep. 507, where 
the facts more fully appear. 

Henry M. Davis, for appellant. 

Daniel Mcintosh, for respondent. 

Wallace, J. The order of the district court granting a perpétuai 
stay of exécution upon the judgment obtained against the défendants is, 
in effect, a final détermination of the action, and is équivalent to a can- 
cellation of the judgment. An appeal, therefore, properly lies in this 
Cjurt. 

The judgment was for the value of property fraudulently transferred 
by Seeley and Davis with the purpose of defeating the title of the plain- 
tiff as assignée in bankruptcy of Davis, Subseguently to the rendition 
of the judgment Seeley was adjudged a baiikrupt, and in the course of 
the proceedings in bankruptcy obtained a discharge from his debts. 
Davis, the joint tort-feasor with Seeley, and his co-defendant in the ac- 
tion, purchased the judgment of Balliett, and çaused the exécution, tp hf 
iss'jed thereon against Seeley, which was stayed by the district court at 
the application of Seeley. It is entirely clear that, as the judgment debt 
was created by fraud in fact on the part of Seeley, as well as on the part 
of Davis, Seeley's discharge in bankruptcy did not affect the judgment. 
The décision of the learned district judge was placed upon the ground 
that Davis should not be permitted to coUect a demand of Seeley which 
originated in the fraud of both, because he would thereby be enabled to 
profit by his own wrong. See BaUiett v, Dearbom, 27 Fed, Rep. 507. 
This conclusion ignores the effect of the purchase by Davis of Balliett's 
title to the judgment. Balliett was entitled to enforce the judgment 
against Seeley and Davis, e^ch or both; or, at his option, to sell it and 
realize upon it in that way. The vendee of personal property, includ- 
ing choses in action, acquires the title of the vendor, and anyinquiry 
into his antécédent relations with the subject of the sale is wholly irrele- 
vant in a case like the présent. The judgment hère being merely a chose 
in action, the purchaser took it subject to ail equities existing at the time 
of the assignaient in favor of the debtors or either of them against the as- 
signer, but he acquired ail the rights of the assigner. There are no ex- 
ceptions to the rule that the purchaser acquires the title of the seller; on 
the otherhand, he sometimes acquires a better title, as in the familiar 
instance of the purchase of commercial paper, or of chattels &ona Ji<ie 
which the seller has acquired by deceit, and in the exceptional instances 
where as a honafide purchaser he is not prejudiced by the notice of his 
assignor. Bush v. Lathrop, 22 N. Y. 535, 549; i^ortv. Burch, 5 Denio, 
187. In equity, as atlaw, the purchaser can stand upon the title of his 
vendor, and enforce his vendor's title against the equities of another, 
notwithstanding his knowledge of thèse equitieg at the time of higi pur- 
chase; for otherwise the vendor might be deprived of selling his prop- 
erty for its fuU value. Varichv. Briggs, 6 'Pai^e,B23,S29; Jackson sr . Mc- 
Chesney, 7 Cow. 360; Griffith v. Griffith, 9 Paige, 315; .Boone ^.ChÛes, 10 
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■Pet. -niv 1 Story, Eq. Jur; ,§ [409. If, Seeiey could ineist that Davis is 
liable for contribution, the;Gourt wduld be justified in refusing to permit 
the latter to use its process for compelling Seeley to pay the whole judg- 
ment debt without oflfering to do equity. .; . As there is no contribution be- 
tween wrong-doers there is no foundation for such a claim. It must be 
held that Davis acquired what he bought, and succeeds to ail the right» 
of Balliett to use the judgment against Seeley, including that of collect- 
ing it by an exécution^ 

The ôrder of the district pourt is therefore reversed. 



United States u. Kinq. , 
{Oîreuit Court, B. D. New York. February 24, 1888.) 

1. HoMrÙlbk— MUEDBR— WlTHIN MlLITABY EebBBVATION— DEFINITION. 

Rev. Bu f s. § 5389, provideB that "every person who commitB murder 
■within any f ort * * *. «nder the exçlusivejuriBdiction of the United State» 
* * * shall suffer death. " JS«M, the statuts not deflning the offense of mur- 
der, that the common law, as it wàs in Bngland before the Révolution, and a» 
it has since been interpreted in our courts, muât be looked to for a définition, 
and as there deflned, murderis where a person of sound memory and discrétion 
unlawfùlly and felonibusly kills any haUian being in the peace of the sov- 
ereijçn; with malice prepense or af orethrtught, express or implied. 

2. Same-^Boundabies ob Réservation. 

On the Jrial of an indictment for murder alleged to hâve been committed at 
Fort Ssmiltôn, in New York hàrbor, it Was in évidence that the fatal shot was 
flred 100 f eet insidè a certain f ence on the Une of Hamilton avenue. The prose- 
cqtion introduced a deed .to the United States of a certain plot of ground, and 

. alsO; the p,ct of the New York législature cpvering the same plot. This wà» 
fôllowed by testimony thàt the military anthorities of the United States had 
for'yéiars past, exercised acts of ownefship and jurisdiction over the same 

: ground; whieh was in the village of Fort Hamilton, adjacent to and inside of 
Uie said ifençe. Certain maps of the premises, sworn to by those who made 
theùi, Were then put in évidence. i/ei(î, that if the jury telieved the testi- 
mony of those who made the maps, and also believed that the natural and 
artificial monuments that they found on the soil when the maps were made co- 
incided in location with the monuments, artiflcial and natural, that were placéd 
there when the deed was given and the act of cession was passed, they were 
warranted in.finding that the fènce. on the Une of Hamilton avenue was sub- 
fltantially coïncident with the properiy-line and theline of jurisdiction of the 
United Stateis. ' 

3. SaMB— AETICtES op War. '■ 

Where the man killed is a civilian,iaTid the killing is done in a government 
fort, by aprivate soldier when off|duty, requests bearingupon the subject of 
the ground being a military post, and of the rules governing the servce, the 
articles of War, etc., hâve no bèariùg ûpon the case, and are properly ref U3éd. 

4. Samb-'-^BMach of MilitAry Régulation. 

. It isppeared upon ïhe trial of a private soldier chargea with a murder com- 
mitted Ijyjiim upon a military réservation, that the soldiers stationed there 
Were freqùétitly allowed to go outan'd corne in without a pass. It was alào 
in évidence that there. were many «aloons.in the neighborhood. lUld, that 
:thisjfaçt, though "to the préjudice of.good order and military discipline," 
, within t)^ meaning of articles oî war, (article 63,) should not work to thé 
preludiéë'iof the accused, who'had avalled bimself of the privilège on tha 
' - ; 'night o£ th& murder. V 
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8. SaMB— JtJSTrPIABLB ÔoMiCrDB— WHAT CcmSTITTJTBS. 

W., the decéased, had attacked oneM., a member of the reglmentto whicli 
E. the.accused, was attacjied as a private, and in the course of tiie affrayhad 

Eursued him into the goTernment réservation at Fort Haiùilton, in New York 
arbor, where he got him down, and beat him so that M, criedout, "Murder!" 
and "Don't kill mal" K., -who was a friend of M., and also upon good tennis 
with W., saw theattack upon M., and beard his cries. He hastened to his 
quarters, got a rifle and two cartridgeS,— one bail and one blank, — and return- 
kig to the place of the encounter. which M. had left, he saw W., who was a 
powerful man, and aggressive when in li<juor, as he then was, following' M. 
up. He called to W. to leave the réservation, and did not load his pièce until 
W., who continued to advance with a knife in his hand, and with threats that 
he was going "to do him [K.] up, " was within eight feet of him. W. came on 
80 rapidly that K. had no chance to raise his rifle, and he only discharged it 
when W. "was against the muzzle, and àt the moment of the discharge, the 

{>iece had not reached the horizontale but was held just above the hip. The 
oad was the bail cartridge, and W. was killed. The plea was justifiable hom- 
icide. HM, that to support the plea it was necessary that K. must hâve re- 
treated as far as hé could hâve done with safety to himself; that the danger 
of death or grievous bodily harm to himself or M. must hâve been apparently 
imminent, and that E.'s belief as to the character of the danger must hâve been 
honest, and founded upon grounds reasonable under the circumstanceB.^ 
•. SamB— Manslaughter. 

The différence between manslaughter and excusable homicide is this: "In 
excusable homicide the slayer could not escape if he would; in manslaughter 
he would not eacape if he could. " 

7. SaMB— iNTOXICATIOljl. 

Where intoxicatidh at the moment ig set up as a défense to a charge of mur- 
der, it is for the jury to détermine whether or not the accused was at that time 
capable,,of a speciflc intent to take life.' 

8. Bamb— EviDÈNCB — Rbs Qkst^. 

Since the admission of the testimony of the accused in his own behalf, the 
rule of re»gegUB, as applied to his own déclarations, is not so rigidly enforced, 
the jury being properly charged as to it», weight* 
t. Bamb— Declabationb of Accused. 

No weight is to be giyen to a déclaration by the accused, uniess the jury are 
satisfled that it was made at a time when it was forced out as the utterance of 
truth by the particular event itself , and at a period of time so closely coh- 
nected with the transaction that thére has been no opportunlty for subséquent 
reflection or détermination as to what it might or might not be wise for the 
déclarant to say.* 
10. Sambtt-Rbasonablb Dotjbt. 

A reasonable doubt is a doubt bàsed on reason, and one which is reasonable 
in view of ail the évidence.* 

'As to wheâ a homicide Is justifiable, see, àlso, Peoplo v. Robertson, (Cal.) 8iP^. 
Eep( WO, and note; State v. Donnelly, (lowa,) 37 N. W. Rep. 369, and note; Darbey v. 
State, (Ga.) 8 S. E. Rep. 663; Lynch v. State, (Tex.) 6 S. W. Rep. 190: Stanley v. Com., 
(Ky.) la. 155; DnnCan v. State, (Ark.) Id; 164; Pallin v. State, (Ala.) 3 South. Rep. 525. 
■ *Voluntary Intoxication is no excuse for a crime; but évidence of drunkenness Is ad- 
missible upon the question of the intent of the défendant, where intent is an elemëut 
in the constitution of the offense chargedi State v. Lowe, (Mo. ) 5 S. W. Rep. 889 ; State 
V. M0W17, (Ean.) 15 Pao. Rep. 382; Buckhànnon r. Com., (Ky.) 6 8. W. Rep. 358, and 
note. 

■As to when a declairation is admissible as part of the res gestœ, see Dlsmukés r. 
State, (Ala.) 8 South. Rep. 671. 

*A reasonable doubt is one for which a sensible man can give a good reason^ based on 
Uie évidence or want of évidence. It is such a doubt as a sensible man would act upon, 
ot' déclliie to àct upon, in his own concems. U. fi. v. Jones, 31 Fed. Rep. 718. Respect- 
tog "reasonable doubt" in oriminal cases, see Knarr's Appeal, (Pa.) 9 Atl. Rep. 878; 
People V, Lee Sare Bo, (Cal.) 14 Pao. Rep. 810; McCullough v. State, (Tex.) 6 S. W. 
ïlep. 17&; "White v. State, (Tex;) 8 8. W. Rep. 710, and note: tJ. 8. v. Jackson, 39 iFed. 
, Rep^ 603, and note; People y. Kemaghan, (Cal.) 14 Paç. Rep. 566; Cowan y. State, 
(Neb.) 85 N. W. Rep. 405; State v. Robinson, (8. C.) 4 S. p; Rep. 570: Kidd ▼. State, 
(Ala.) 8 South. Rep. 442; State V. Slaher, (lowa,) 87 N.' W. Rop. a. 
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Indîctment for murder, under Rev. St. U. S. § 5339. That section 
provides thaï "every person who commits murder within any fort, arse- 
nal, dock-yard, magazine, or in any other place or district of country 
under thè exclusive jurisdiction of the United States, * * * shall 
suffer death." 

Francis H. King, the accused, a private in the Fifth artillery, U. S. 
A.; stationed at Port Hamilton, New York harbor, was indicted for the 
murder of Ryan H. Willis, a civilian. Thè indictment was presented 
in the district court, and by order under Rev. St. U. S. § 1039, remitted 
to the circuit court for trial. The facts in évidence were briefly as fol- 
lows: About 11:30 p. m. of November 26, 1887, Willis, while upon 
Hamilton avenue, a public thoroughfare adjoining the govcrnment res- 
«irvation, assaulted one Ma.rshall, an enlisted man attached to prisoner's 
régiment as a bandsman. He struck Marshall one or two heavy blows, 
\^hereuppn the latter broke away, climbed over the fence, and had gotten 
about 20 feet beyond it upon the resepvatipn when Willis, who had fol- 
lowed in pursuit, came up with him, kûocked him down, and, holding 
hîin oh the ground, continued to batter and pound him till three of Wil- 
lis' friends pulled him ofF, and an acquaintance of Marshall led the latter 
oflF to his quarters, about 300 feet further on. While on the ground 
Marshall uttered loud criesof "Murder;" "Don't kill me;" repeating them 
cërtainly twice, if not bftener. After Marshall was led away, Willis, 
boisterously anxious to continue his àssault, pursued his way ovef the 
réservation grounds, surrounded by his friends,: — who were endeavoring 
to inducô him to desist,-^until within a short distance of the barracks 
of Battery I, to which command the prisoner was attached. Willis was 
a powerful mau, aggressive, quarrelsome, and violent when under the in- 
fluence of liquor, as he manifestly was that night. The prisoner, who 
had always been on good tei'ms with Willis, parted from him with friendly 
"good nights" at the door of a liquor saloon a few moments before the 
encounter with Marshall. King proceeded to the fence, and crossed it 
not far frona the place where Marshall and Willis crossed. He saw the 
attack on Marshall, and heard his cries. According to his own story, 
he at once hastened to his quarters to get a rifle, hoping thus to terrify 
Willis and the others, and by this means save Marshall. King was in 
uniform. Xïpon reaching his quarters, and while taking a rifle from the 
rack in the dormitory, he woke up a fellow-soldier, who took the gun 
froha him; There was a conflict of testimony between this soldier and 
the prisoner, — the one stating that King, with tears in his eyes, asked 
him for càrtridges, saying: "You don't want to see me killed, do you;" 
the prisoner denying that he asked for càrtridges, and saying that he spoke 
orily of the risk of Marshall being killed. From the adjoining dormitory 
hé nilally secured a gun and two càrtridges, — one bail and one blank, — 
and hurried again to the ground. "' îîere, as he testified, he saw Willîs 
and his three çom panions, Willis advanoing to-wards him with loud threats 
and vile expressions, shouting that he "had a root to do [him] up;" thàt 
"he £|Vllli8i'çpuld shoot as Well aS he [King;]" and that he "would kill 
him deader ihan .hell." King called to them toleave the gbvérhméiit 
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land. He stood hîs ground as Willis advanced, with hîs pièce pointing 
downward. He further testified that he did not load till Willis was 
Tvithia eight feet of him, and had raised his hand with a knife in it, and 
that the advance upon him was so quick that his pièce had not reached 
the horizontal (held still just above the hip) after closing the breech- 
block before Willis was against the muzde, and he fired. The évidence 
as to the events succeeding the departure of Marshall was very conflict- 
ing; some of it tending to support the prisoner's story, and some contra- 
dicting it. The prisoner swore that when he went ont with the rifle he 
supposed Marshall was still lying helpiess on the ground. It was bright 
moonlight, but a mist or fog was rising from the ground to the height of 
about ISinches. . 

Mark D. TOôer, Dist. Atty., and Mr. Devenny, Asst. Dist. Atty., for 
the United States. 

Isaac S. Catiin, for King. 

Lacombe, J., (charging jury.) Gentlemen of the jury, ît is the duty 
of the court, as you know, to instruct or charge you as to the law of the 
case. In doing so courts frequently refer to the facts, — review them, 
and présent them to thè jury with their instructions as to the law. Such 
à course is not necessary, I think, in this case, because the facts are véry 
few, and you certainly hâve them ail within your recollection. I shall 
not weary you, therefore, with any gênerai review of them; and inas- 
much aait would be certainly unwise, if not iœproper, for the court to 
undertake to présent to you any of the material facts without presenting 
them ail, I shall merely instruct you as to the law applicable to cases 
such as this, with sufScient fullness, I hope, to enable you to handle the 
facts satisfactorily and conveniently when you reach your room. It is 
not unusual, in trials of this kind, to call the attention of the jury to the 
importance of the particular case they may hâve in charge. It is hardly 
necessary to do that hère. You are intelligent nien. You must fuUy 
understand how absolutely essential it is to the préservation of the social 
System in a civilized state that the iaws should be enforced; especially so 
in the case ofacts of violence. The laws must be obeyed; oflFenders 
must be punished; and that juryman would be faithless to his trust who, 
in a case where the facts convicted, should bring in a verdict contrary to 
the facts. On the other hand, your responsibility in this case will be 
impressed upon you more fbrcibly by your expérience than it would 
by any words of mine. For upward of a week you hâve sat within 25 
feet of the prisoner at the bar, conscious of the fact that for him the is- 
sues of life and death are in your hands. If that solemn fact has not 
impressed you with a sensé of the responsibility you owe to your con- 
sciences, and your oaths that the verdict you may render shall be honest, 
intelligent, and careful, nothing that I might say would do so, "though 
7. spoke with the tongue of men and angels." 

The prisoner at the bar,; Francis H. King, is indicted for murder, and 
you are to answer the question as to his guilt or innocence. The fact of 
slaying being undisputed hère, there are only three possible answers 
v.34F.no.4— 20 
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which you can givo to thflt question: Tfou may find hîm guilty of mur- 
der as charged in thé îndictment, ahd in that case your verdict would 
be; "tinilty." You may find him not guilty of murder as charged in 
the ir dictment, but guilty of manslàughter; in that case your verdict 
would be, "Not guiîty of raùrder, but guilty of manslaughter." You 
may fiud that hé was not glailty of eithér offense, but that the homicide 
was excusable, and in that case your verdict would be, " Not guilty." 
Y6Ù aee, therefore, that at the outset of your délibérations there are cer- 
tain tiBchiiicàl Worda placed before yoû which must pe defined, and be- 
foie I go further I shall read to you the définitions of thèse words: 

Murdêr. The Bevised Statutes of the United States^ prescribe a penalty for 
any person who commits murder within any fort or other place or district of 
countty under the exclusive jurisdiction of thç United States. But the stat- 
utes do not define the offense of murder. Therefore we must turn to theconj- 
fnon law, as it was in England before the Kevolution, and has been interpreted 
since by our courts, for a définition of that crime. It is this : Murder is where 
a person pf sound memory and discrétion unlawf ully and feloniously kills any 
human being in thé peace of the sovereign, witb malice prepense or àfore- 
thought, express or implied, 

Manslaughter. Manslaughter is defined in the United States Bevised Stat- 
utes, which , in section 5341, prescribe that every person who, within any of 
the places pr upon any of the ;v7aters described in the section that I first read, to- 
wit, any fort, aj-sénal, etc.,— every person whp there unlawf ully and willf ully, 
but without malice, Strikes, stabs, wounds, or shoots at, or other wise injures 
another, of which striking, stabbing, woUnding, shooting, or other injury 
Buch other person dies, la guilty of the crime of manslaughter. That is the 
définition of^' manslaughter." 

YoU will observe that the distinction between the two, is that in the 
ohe malice là présent, and in the other it is absent. It is thërefote nec- 
essàry to definé that word. 

Maîicgi Maïiçeisdefined as "an intent todo injury to another, "or, "a de- 
sign formed of doing mischief to another." 

The other: word or term which calls for définition at the outset is "ex- 
cusable homicide." Homicide, of course, as you know, is the killing of 
one human being by another human being. Excusable homicide, so far 
as anything in this case requires its définition, is the killing of another 
in self-defense. 

Now, perhaps, by this time you appreciate the fact that thèse défini- 
tions are hardly as satisfactory as they might be; nor is that surprising. 
A cane, a table, a chair,-^any object that we look at in this room,— we 
can by the use of a few words define in a mauner satisfactorj' to our- 
selves. When, however, we come to deal with crime, we deal largely 
with mental processes, and with the actions of the human heart; and 
eminent jurists, laboring for centuries, hâve been unable to prépare a 
définition of thèse crimes which, without further explanation, will en- 
able a jury of 12 men to take it, and apply it to the facts of any case. 
Thereforeiiaswe proceed with thèse instructions I shnll again recur to 

: >B«v. Bt0.B.{6339. 
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thèse définitions, and give thém subh, élaboration «a may be neeeésàry 
to enable you to see exactly what the offensés are. ï shall probably best 
assist you if I trace over ànd point eut to you the course which you may 
most conveniently pursue in your délibérations when considering the is- 
sues raised in this case. 

The first thing to be determined is the death, — that Ryan WUlis was 
killed, — ^and the way in which he was killed. Of course you are re- 
lieved of any trouble in thaï particular by the facts in the case, and 
the concessions and the statements of the prisoner himself. There is 
no dispute but that Ryan Willis came to his death by a bail discharged 
from a Springfield rifle held at the time in the hands of Francis H. King. 
The place where he was thus slain becomes material, because, aa you 
will remember, the penalty was prescribed against one who commits 
murder withinany fort,. arsenal, place, or district of country under the 
exclusive jurisdiction of the United States. A deed bas been put in évi- 
dence hère to the United States, covering a certain plot of land. An act 
of the législature of the state of New York has been read, covering also 
a plot of land. There is testimony that the military authorities of the 
United States hâve for years past exercised acts of ownership and of 
jurisdiction over a certain plot of land in the village of Fort Hamiltou, 
lying adjacent to, and inside of — if I may use the expression — a cer- 
tain fence on the line of Hamilton avenue. Now, certain maps, sworn 
,to by those who made them, bave been put in évidence; and without 
burdening you particularly with going over the détails, I may charge 
you thiat if you believe the testimony of the surveyor and of the officers 
who made those maps, and further believe that the natural and artiâcial 
monuments that they found on the soil when thé maps were made coin- 
cided in location with the monuments, artificial or natural, that were 
placed on the soi! when the deed was given, and when the act of cession 
was passed, you are warranted in finding that the fence on the line'of 
Hamilton avenue is. substantially coïncident with the property line and 
the line of jurisdiction of the United States there. And inasmuchas it 
is undisputed that the fatal blow was struck at a point certainly lÛO feet 
inside of that fence, I charge you that if you believe the testimony of 
this surveyor and of the officers, you are warranted in finding that the 
fatal blow was struck on property within the exclusive jurisdiction of the 
United States. 

Having got as far as that, the next question for you to take up and 
détermine is this: Was this homicide excusable? Now, there are va- 
rieties of excusable homicide. For instance, homicide by misadvent- 
ure, — that is by pure accident; without négligence,— 'is excusable. But 
the only kind of excusable homicide that there is any prêteuse of hère, 
or that you need in any way concern yourselves with, is what is known 
as "homicide in self-defense." Under the law a. person has the right: to 
resist the application of force to himself with force proportionad to the 
attack. It used to: be said that the offense threatened njtisfc.b&a felony 
in order to justify the taking of life in resisting. That is a very unsat- 
isfactory rule for jurymen, because the distinction between fe],ony,;and 
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misdemeanor îa frequently regulated by statute; it varies in thè différent 
States, and la not one within the gênerai knowledge of most laymen. 
Therefore I instruct you that the rule to be followed is this, which you 
will find more convenient for your délibération: If an assailant cornes 
against me with a deadly weapon, apparently meaning to use it, or if 
' without such weapon he assails me, breathing forlh threatenings and 
slaughter, or by any other means indicating that it is his intention to in- 
flict upon me a beating of such a character as to imperil lil'e, or to maim 
me, or do me grievous bodily harm, then I may take life, when necessary 
to repel the assault. That is the gênerai rule, and I hâve no doubt that it 
commends itself to your good sensé. But, like ail rules, it must be stud- 
ied with its qualifications; and the first qualification to which I désire to 
call your attention is this: It is my duty when attacked to retreat as 
far as the fierceness of the assault would permit. It used to besaid that 
it was the duty of the assailed to retreat to the ditch or to the wall. 
That picturesque expression was coined before the daj^ of fee-arms^ 
when every man who walked the streets of London walked with his 
weapons by his side,— his rapier or his dagger, his quarter-staff or sin- 
gle-stick. It is not adapted for our use now; and even when it was 
coined it was ill-adapted to its purpose, for a man might be assailed at 
a place where there was neither ditch nor wall within three miles. The 
rule laid down by later authorities and sanctioned by text writers of abil- 
ity is this: It is the duty of the assailed to abstain from the infiiction. 
of death until he has retreated as far as he can with safety to himself. 
Hère let me call your attention to a very apt illustration which is used, 
• — whether in a reported case or whether as the expression of a text writer 
I am not certain, but it is a convenient illustration to hâve before you. 
Manslaughter and excusable homicide, as you wiU see later on, approach 
each other very nearly, and the distinction between them is thus in- 
dicated: "In excusable homicide the slayer could not escape if he would; 
in manslaughter he would not escape if he could." That illustration 
very happily, in a few words, points out the distinction between the ex- 
ercise of the right of excusable homicide and the crime of manslaughter, 
to which we will recur later on. There is another qualification, how- 
ever, of the raie: The danger apprehended from the assailant need not 
be actually imminent, and irrémédiable,^— it need onlybe apparently 
so. The learned district attorney called your attention to a case which 
very forcibly illustrâtes that qualification, where a person seeking to ter- 
rify pointed an unloaded gun at another, and that other person, deeming 
from the appearances that his life was in danger, replied by a discharge 
from his own pistol, and took the assailant's life. It is in 2 N. Y.' I 
think; and the court said he was entitled to rely upon the appearances. 
Now that same word "apparently" has given courts. and text writers no 
end of trouble. Apparently to whom? Suppose one of you gentlemen 
was a man of a quick eye and powerful build, muscles of iron, and 
nerves of steel, feeling himself compétent to meet and throw with his 

> Shorter T. People, 3 N. Y. 193, 197, 
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naked hand any man that he bas yet encountered who came agaînst him 
with nothing but a knife, — -is tbe test of apparently imminent péri] to 
be applied as he in his individual case, if he were tbe assaUed, would 
apply it? Or is it to be applied as perhaps another jury-man would ap- 
ply it, — weak, under-sized, nervous from disease, inexperienced in Per- 
sonal combats? You sec that it is a difficult question to deal with in 
the abstract. But in the concrète, — that is, in applying it to cases as 
they arise, — you wiU probably not expérience as much difiBculty as 
courts and textwriters do in explaining it. Thèse tests are to be ap- 
plied: This belief — the belief that the assailed person bas — must be an 
honest and sincère belief. That is one élément. Secondly, it must not 
be negligently formed, or, as otherwise expressed, it must be founded 
upon reasonable grounds. And in determining whether it is founded 
on reasonable grounds, the jury are not to conçoive of some ideally rea- 
sonable person, but they are to put themselves in the position of the as- 
sailed person, with his physical and mental equipment, surrounded with 
the circumstances and exposed to the influences with which he was sur- 
roUnded, and to which he was exposed at the time. If, with thèse tests 
applied, — ^that tbe belief is honest and sincère; that it is not negligently 
formed, but is reasouably grounded, — if with those éléments duly con- 
sidered, the jury are satisôed that there was then an apparently immi- 
nent danger of death or grievous bodily harm to tbe person assailed, he 
is entitled to act upon the appearances. And the sa me rule as to ap- 
pearances must be applied to the first qualification of the rule of self-de- 
fense, — that is, as to the time, if at ail, when he should begin to retreat, 
and as to the limit to which his retreat should be conducted. In de- 
termining that question, also, you are to put yourselves in the place of 
the person assailed, surrounded by the circumstances, and exposed to 
the influences to which he was exposed. Thus much as to an attack 
upon one's self. Now as to an attack upon another. An attack made 
upon a friend, when it is of so fierce a character as bas been described, 
may be resisted in a similar way; and there are similar qualifications of 
that rule. To state it in other words, there must be an apparently im- 
minent fatal assault, or one calculated to work grievous harm, to justify 
the intervenor in taking the assailant's life. There must be a hona fide 
belief by the défendant, — with the qualifications as to appearances that 
I bave called your attention to, — a bonafide belief by the défendant that 
an atrocious or felonious assault is in process of commission, which can 
only be resisted by tbe death of the felonious assailant, to make the kill- 
ing excusable homicide; but if such belief though bana fide be negligently 
adopted by the défendant, it would be manslaughter. 

Should you reach the conclusion that the homicide was not excusable, 
the next question for you to détermine is: Was it manslaughter? Man- 
slaughter, as you will remeraber, was defined by the statute, and was 
the unlawfully and willfuUy, but without malice, killing a person. It 
bas also been thus defined at common law: "Manslaughter anses from 
the sudden beat of the passions; murder, from the wickedness of the 
heart." "Voluntary manslaughter is an intentional killing in bot blood, 
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aad dififers from murdèrdn this: that though the act which occasions 
this death; be unlawftil, or likely to be.àttended with bodily mischief, 
yet: the ràalieeaforethoughb, which is the essence of murder, is presumed 
tobe wanting; and, the act being iniputedto thè infirmity of human 
nature, the punishment is pmportionately lenient." "The provocation 
in the caise of a killing in hot blood must be such as to account for 
the aot -by) reason of the infirmity of human passions in men in gên- 
erai, and withoUt attributing to the prisoner a cruel and relentless dis- 
position*?' It includes the killing in hot blood; it also includes négligent 
killing. It will be more convenient for you, when you reach this stage 
of the case, to pass over for the moment the considération of the ques- 
tion whether this crime — if crime it be — is manslaughter, and, if you 
reach thè conclusion that it waa not excusable homicide, détermine at 
once whether or not it waa murder; because, if not excusable homicide 
and not murder, then, the killing being admitted, it must be man- 
slaughter. Manslaughter oceupies the niiddle ground between excusable 
homicide on the one hand and murder on the other. 

Murder, you will remember, is not defined by the statute, and, to 
paraphase the common-law définition which I read, it is an unlawful 
killing, with malice. Malice, you will remember, I told you was the 
intention to do: bodily harm ; a formed design to do mischief. It has also 
been defined as a deliberate intent to kill. It does not necessarily im- 
port any especial malevolénce towards the individualslain, but also in- 
cludes the case of a generally depraved, wicked, and malicious spirit, a 
heart regardlçss of social duty, and ddiberately bent on mischief. It 
imports préméditation. Therefore there must logically be a period of 
prior considération; but as to the duration of that period no limit can 
be- arbitrarily assigned. The time will vary as the minds and tempéra- 
ments of >meh, and as do the circumstances in which thiey are placed. 
The human mind acts at times with marvelous rapidity. Men hâve 
sometimes seen the events of a life-time pass in a few minutes before ■ 
their mental vision.' Thought is sometimes referred to as the very 

>Rear- Admirai Sir Pranola Beaùfort was once nearly drowned. During the brief pe- 
riod of apparent unoonsoiousness after he sank for the third time, hls mind reviewed ■ 
every event of his past life. His account of his expérience, quoted in Miss Martineau'8 
Bîographioal Sketchea, is very interesting. "Thé course of those thoughts, " he says, 
"Jean eyen now in agréât measure retrace. The eyent which had just taken place; 
thé awkwardness which produced it; the bustle it must hâve oocasioned; the effect it 
would hâve on a most aftectionate f ather j the manner in which he would disolose it to 
therestof the family; andathousand other circumstances minutely associated with 
honie, — were the first séries of reflections that oçourred. They took then a wider 
range: our lastcrulse; a former voyage and shipwreck; my school, the progress I 
had made there, and the time I had misspent; aad even ail my boyish purauits and ad- 
ventures. Thus traveling backward, every past incident of my life seemed to glanée 
across my reooUection in rétrograde succession ; not, however, m mère outline, as hère 
stated, but the picture fllled up wilâi every minute and collatéral f ealure. In short, the 
whole period of my existence seemed to be placed before me in a kiud of panoramic re- 
vieW, and each act of it seeiQëd to be acOompànied by a consciousness of right or wroug, 
or;by some. reflection on its cause or its conseçiuences. : Indeed, many tnûiug events, 
Wich had been long fbrgottèm, then crowdéd into my imagination, and with the char- 
aoter bf récent f amilianty'.^^ If this mental: action continued until he was fuUy re- 
stored to consciousness, the time consumed was about 20 minutes. Admirai Beauf ort, 
however, was alwàys convinced that it lasted only during submersion ; if so, aU thèse 
events swépt bef orâ his mental vision in the space Of two minutes. 
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sj'mbol of swiftness.* There is no time so short but that within it 
the human mind can form a deliberate purpose to do an act; and if 
the intent to do mischief to another is thus formed as a deliberate in- 
tent, though after no matter how short a period of reflectibn, it none 
the less is malice. Malice, in the old définitions, is spoken of as express 
or implied. That again is a distinction which is a ddusion and a snare. 
PracticaUy, jurymen never deal with express malice. There is no ex- 
press évidence of malice given to them. Malice, as I hâve told you, is 
an intent of the mind and heart. There is never presented to a jury di- 
rect évidence of what was the intent of the man's heart at the time. He 
is the only possible direct -witness to that; and if he meant so to testify, 
he would piead guilty. The existence or non-existence of malice isan 
inference to be drawn by the jury from ail the facts in the case. The 
émotions of the heart, the processes of the mind, are to us, or to any one 
outside of the individual, exhibited by the acts which the individual 
performs; and we are entitled to infer what bis intent was, — what were 
the processes of bis mind, and the feelings of bis heart, — by a careful 
study of the acts which he performed, and ofthe other external indica- 
tions which he may hâve given of what bis state of mind and heart was. 
As an eminenttext writer bas put it, there is no case of malicious homi- 
cide in which malice is not inferred from attendant circumstances; no 
case in which it is demonstrated as express. We bave no power to ascer- 
tain the certain condition of a man's heart; the best we can do is to in- 
fer bis intent more or less satisÊictorily, from his acts. New, a person 
is presumed to intend what he does. A man wbo performs an act wbicb 
he knows will produce a paiticular resuit is, from our common expéri- 
ence, presumed to hâve anticipated that resuit, and to bave intended it. 
Therefore we bave a right to say, and the law says, that when a homi- 
cide is committed by weapons indicating design, then it is not necessary 
to prove that such design existed at any definite period before the fatal 
blow. From the very fact of a blow being struck we bave the right to 
infer as a presumption of fact, but not of law, (a distinction I wlll call 
your attention to in a moment,) that the blow was intended prior to the 
striking, althougb at a period of time inappreciably distant. And thus 
we frequently find the statement laid down in reported cases andby text 
writers, that malice is to be inferred from the use of a deadly weapon. 
Put thus baldly, the statement of the proposition is bardly fair to the 
défendant. It is true, if that is ail the évidence in the. case. Proven 
ihe deatb, proven the slaying with a deadly weapon, and stopping there, 
we are warranted in inferring malice, and therefore finding the crime to 
be murder. But it is very, very rarely that that is aU the évidence in the 
case. Your own expérience, from what you bave heard and what you 
bave read, certainly must bave instructed you that there is bardly ever, 
if, indeed, ever, — I never heard of one, — a case where the onJy fact 

'Haste me to know 't, that I, with wlngs as swyï 
• Ab miditation, or the ffioughts of love, 
May sweep to my revenge. 

Samlet: ActI.,SeeneS 
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proved agaînst the défendant, or the only fact proved in his favor, was 
the killing the deceased with a deàdly weapon. And the moment a sin- 
gle other fact is admitted into the case, this statement of a presumption 
becomes misleading, unless the jury bear in mind the caution which I 
will now give. Malice is to be inferred frora ail the facts in the case. 
If malice is found, it must be drawn as an inference from everything 
that is proved taken together and considered as a whole. Every fact, 
no matter how small; every circumstance, no matter how trivial, which 
bears upon the question of malice, must be considered by the jury at the 
same tirae that they consider the. use of the deadly weapon; and it is 
only as a conclusion from ail those facts and circumstances that malice, 
if inferred at ail, is to be inferred. To murder, the existence of malice 
is absolutely essential. If there is no malice, and if the homicide is not 
excusable, then it must be manslàughter. 

There hâve been many requests submitted by the prisoner'a counsel 
bearing on the subject of thia being a military post, and of the rules gov- 
erning the service, the articles of war, etc. Now, that need not concern 
you a particle. This is not a slaying in the discharge of any military 
duty; it is not the case of the shobting down a prisoner escaping from 
the guard-house; it is not the case of shooting down an intruder seeking 
to élude a sentry^ or attempting to run his guard. There is no élément of 
the discharge of a military duty about this case at ail. Waiving entirely 
any évidence as to a direct or implied permission for citizens to cross that 
parade ground, waiving that altogether, and considering that Willis stood 
there a naked trespasser, intruding whoUy without right in a place where 
he had no business to be, that fact did not warrant a private soldier with- 
out any orders from his superior officer in shooting him down in his 
tracks. Nay, if Willis stood there a red-handed murderer, striding tri- 
umphant over the plain, with hia victim behind him, but with his crime 
accomplished, that fact did not justify the killing of him on sight. It 
might be an excuse for hot blôod in the man who thus saw the corpse 
of his soldier friend on the ground; but it was no excuse for shooting 
down the slayer. On the other hand, if slaying in self-defense were war- 
ranted in this case, it would stand the prisoner in just as good stead if 
he had slain Willis on Hamilton avenue as within the precincts of the 
rese/vation. There is no élément whatever of military duty that enters 
into the détermination of this case, and you need not concern yourselvés 
with it. . 

There are other minor branches of the case to which it is proper that I 
should call your attention. The first is intoxication. There is no direct 
évidence of intoxication on the paxt of the prisoner in this case. There is, 
however, évidence of his having drunk severaltimes; and I know not, of 
course, to what your délibérations may or may not lead you in that regard; 
and it is therefore proper that I should give you instructions as toi the 
bearing of intoxication, if found to exist in the case of the défendant. 
Intoxication is no excuse for cnme. A man cannot commit a crime and 
then say, "I was intoxicated," and claim to go unwhipped of his offense. 
It is no excuse whatever for the commission of crime. But when shown. 
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it may do one of two things: it may sometimes bring murder down to 
the grade of manslaughter, and it may sometimes bring apparent self- 
defeiise up to the grade of manslaughter. The court of appeals in this 
state has thus laid down the rule: 

"It has never yet been held that the crime of murder oan be reduced to man- 
slaughter by showing that the perpetrator was drunk, when the same offense, 
if committed by a sober man would be murder. But if by reason of intoxica- 
tion the défendant was so far deprived of his sensés as to be incapable of en- 
tertaining a purpose, or of acting frora design, then he might not be guilty 
of murder, but beguilty of manslaughter." 

And the same rule is thus stated by a very eminent text writer: 

" Where the question of a spécifie intent is essential to the commission of a 
crime [and I hâve already charged you that malice, which is intent, is necessary 
to the crime of murder] the fact that an oflender was drunk when he did the 
act which, being coupled with that intention, would constitute the crime, 
should be taken into account by the jury in deciding whether he had that in- 
tention." 

But it is neediess for me to call your attention to the fact that courts 
hâve repeatedly held that this excuse is to be received with great cau^ 
tion. The question on that branch of the case which is always left for 
the jury to détermine is whether the defendant's mental condition was 
such that he Was capable of a spécifie intent to take life. 

I also told you that intoxication would sometimes bring self-defense 
up to the grade of manslaughter. You remember what I told you 
about appearanees being looked at from the standpoint of the person as- 
saUed, your puttihg yourself in his place, and looking at it with his sur- 
roundings,— the circumstances as they surrounded him. Now, if the dan- 
ger seemedapparently imminent tohim as hewas, but seemedso apparent 
to him only because his mind was confused with ]iquor,^^wouldn'thave 
been thus apparent to him, or wouldn't hâve seemed to be so imminent 
if his mind had been clear,— in other words, if he made an error of fact 
in determining whether or not his péril was imminent, and that error of 
fact was due to the circumstance thathe was under the influence of liquor, 
then, as drunkenness is négligence, he was négligent in forming his be- 
Jief. He would then be guilty of négligent homicide; and négligent 
homicide is manslaughter. 

The presumption of innocence. Upon that I surely need say nothing 
to you. It is the A, B, C, of common life, as it is of law. The law 
présumes a man to be innocent, until he is proved guilty. That pre- 
sumption stands by him through the trial to its close, until it is over- 
come by affirmative proof. And if the évidence of guilt or innocence be 
80 evenly balanced as to cause the jury to entertain a reasonable doubt 
as to his guilt or innocence, the accused should be àcquitted. That leads 
me to the définition of reasonable doubt. What is reasonable doubt? 
Reasonable doubt is a question of common sensé and reason, and cannot 
be ascertained by artificial rule or définition. Moral évidence cannot be 
"weighed with the nicety and certainty with w^hich coin and bullion are 
•weighed at the mint. I can do no better on this branoh of thè case than 
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to read you from a décision of the suprême court of the United States^ 
wherethe following charge was approved as being sound law: 

*'The coîurt charges you thàt the law présumes the défendant innocent, un- 
til proven guilty beyond a reasonable doubt; that i£ you can leconeile the év- 
idence before you upon any reasonable hypothesis consistent with the defend- 
ant's innocence you should do so, and in that case flnd him not guilty. You 
are f urther instructed that you cannot flnd the défendant guilty, unless fron» 
ail th,e eyidence you belieyehim guilty beyond a reasonable doubt. The court 
f urther charges you that a reasonable doubt is a doubt based on reason, and 
which is reasonable in vièw bf ail the évidence ; and if , af ter an impartial com- 
parison and considération of ail the évidence, you eau candidly say that you 
are notsatisfled of the defendant's guilt, you hâve a reasonable doubt. But 
if , after such impartial comparison aUd considération of ail the évidence, you 
caii trùtlifiilly say thàt you hâve an abidiug conviction of the defendant's 
guilt, such as you would be Tivilling to act upon in the more weighty and im- 
portait matters relatingto your own aflairs, you hâve no reasonable doubt." 

Thëre are two othér mitiOr matters that I will now refer to. I admitted 
évidence (and probably strained the law aomewhat in admitting it) as to 
the statements made by the prisoner on his way tp the guard-house, or 
after arriving; There is a prinqiple in the law of évidence which js knowii 
as "rea gestm;" th&t is, that the déclarations, of an individual made at the 
moment of a patticular occurrence, when the circumstances are such that 
we may assume that his mind ia controlled by the event, may bereceived 
in évidence, because they are supposed to be expressions involuntarily 
forced eut of him by the particular event, and thus hâve an élément of 
truthfulness which they mightotherwise not hâve. That rule is very 
carefuUyguarded by the courts. And I only admitted the testimony 
hère becaUse, now tiiat the défendant himself can take the stand, there 
does not seem to be; the necessity of enforcing the rule so strictly, if the 
jury are properly charged upon it. Now, any statement or déclaration 
that is put in évidence of course must betaken in its entirety; you must 
consider it as a whole^ But you are not to give any more weight to a 
déclaration thus: made, or any weight at aE, unless you are satisfied that 
it was made at a time when it was forced out as the utterance of a truth; 
forced out against his will, or without his will, by the particular event 
itself, and at a period of time so closely connected with the transactioh 
that there has been no opportunity for subséquent reflection or determiT 
nation as to what it m^ht or might not be wise for him to say. With 
that qualification, 1 think the testimony eau be left safely with you, and 
that there has been no error in admitting it. 

There is one other point— a minor, point — to which I would also call 
your lattention. I am particularly anxious to do so because it is a pièce 
of; évidence of the défendant himsdf- And inasmuch as it came out in 
rfesponse to a question by the court, I should be ioath to think that you 
miighib.perhaps attach more importance to it than it deserves, and als"> 
extcemély Ioath to think that any évidence called out by my question 
might work improperly to the digadvantage of the prisoner. You remem- 
her I asked him whether he had a papa thatinight, and he said he had 
not; and ifewas in évidence that the .poldiers, frequently ieft there and 
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came back withbût tlie formality of having a pass. Any évidence in that 
rtgard you remember. Now, you and I may hâve our own opinion ab 
laymen, as civilians, upon the question whether it was or not, in the 
comprehensive language of the sixty-second article of war, "to the préju- 
dice of good order and military discipline," to màintain a corapany of 
enlisted men in barracks, located only a few hundred feet from a row 
of rum-shops, without a guard or sentry to overlook their outgoings and 
incomings, so that they might leave their barracks at any hour of the 
night, and come back at any hour of the night, and possibly at any stage 
of intoxication that pleased them, without encountering any guard, or 
sentry, or superior officer. But whatever our opinions may be as to the 
wisdom of such a course, the prisoner is in no way responsible for that 
condition of affairs; and any feeling which we may hâve in conséquence 
of its existence is in no way to be visited upon him. He was entiùed to 
avail himself of and to enjoy just as much laxity of discipline as bis su- 
perior officers at that post winked at; and whether he was out on pass, 
or without pass, must not weigh with you one feather's weight in handling 
this case, and in considering the facts. He is in no way responsible for 
anything of the kind, and no préjudice arises from the circumstances 
which are in évidence, as to the situation of this post and garrison, and 
the way in which it was conducted; they are not to influence yoù. one 
particle. 

After ruling upon the written requests to charge as presented by coun- 
sel, the court said: . 

Briefly to recapitulate: To murder, malice is essentiàl. Malice is an 
intent to kill, — a formed design to kill. It imports préméditation; but 
the mental processes are so swift that préméditation may be found to 
exist within the very shortest time. Manslaughter isari unlawful killing 
without malice. It includes a killing in hot blood, after provocation. 
It includes a killing when a party, judging from appearances, makes an 
error of fact, and is mistàken because he is négligent. And it includes 
a killing which would otherwise be murder, unless you find that the 
mind is so obscured by intoxication as to be incapable of forming any 
purpose at ail. 

Excusable komidde is homicide in self-defense, against an attack âuch 
as I hâve explained to you, qualified with the duty of abstention from 
slaying untii necessity compels the fatal act, and with the duty of retreat- 
ing as far as safety to the assailed person will admit; and with the fur- 
ther qualification that appearances are enough, provided you find that 
the belief in them was sincère and honest, — that it was not formed negli- 
gently, but upon reasonable grounds, Viewing the circumstances, and the 
facts and phenomena, by putting yourself for the moment in the place 
of the assailed; and finally forming y our opinion upon the whole case 
from a considération of ail the facts. 

', Your verdict will be, and can only be, one of three. If you find the 
défendant guilty of murder, your yerdict will be simply "Guilty;" if you 
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find him not guilty of murder, but guilty of manslaughter, your verdict 
will be, as stated, "Not guilty of murder, but guilty of manslaughter;" 
if you find that the homicide was excusable, as being in self-defense, 
which is the only excuse proffered hère, then your verdict will be, of 
course, "Not guilty." 

The verdict was "Not guilty." 



United States v. Atkinson. 
(Siêiriei Court, E. D. Michîgan. March 19, 1888.) 

1. PosT- Office— Larcbky fbom the Mails— Indiotment. 

In ittdictments against employés of the post-ofiice department for embez- 
zling ajïd secreting valuable letters, it is not necessary to allège that the same 
was dorie with a fraudaient intent. The offense is a mère misdemeanor, and 
it is sufflcient to set it forth in the lahguage of the statute. 

2. Same— Rev. St. U. S. § 5467. 

Section 5467, Rev. St., covers the offenses of secreting and embezzling valu- 
able letters, as well as steallng their contents, and the omission of the words, 
"every such person shall on conviction thereof, for every such offense," used 
in section 379 of the act of June 8, 1873, is immaterial.i 
(Syllabus hy the Court.) 

On Sïotion in Arrest of Judgment. 

The priaoner was convicted upon the first and third counts of an in- 
diotment charging him with the embezzlement of letters containing 
money. The first count charged that the défendant, "a person employed 
as letter carrier in the postal service of the United States, did embezzle 
a certain letter which came into his possession as such letter carrier, 
* * * which letter contained four pecuniary obligations of the gov- 
ernment of the United States, to-wit: four notes, commonly called treas- 
ury notes, each of the dénomination and value of one doUar, * * * 
contrary to the form," etc. The third count charged him in substantially 
the same language with "secreting" a certain letter. The case was ar- 
gued before the circuit and district judges. 

J. W. Knney, for défendant. , 

Charles T. WilUns, Assi. U. S. Dist. Atty., for the United States. 

Brown, J,. ; It is insisted upon this motion that both the first and 
third counts, one of which charges the défendant with embezzling, and 
the pther with secreting, a letter containing an article of value, are de- 
fective in failing to allège that the act charged was done with a criminal 
intent. Exactly what words are necessary to be used to set forth with 
sufficient clearness the fraudulent intent are not stated, but presuming 

*In the case of U. S. v. Harry, arlslng In the Western district, Sbverbns, J., also 
held, after a careful examination of section 5467, that the penalty attached to both clauses 
of the section, but filed no opinion. 
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them to be "felonîously" or "fraudulenfly," it is pertinent to inquire 
whether in the case of staiutory oifenses like this it is necessary to make 
use of them, Mr. Bishop states that where a new felony is created by 
statute, but the statute does not use the word "feloniously," there is a 
différence of judicial opinion whether the words should be put in the in- 
dictment. 1 Bish. Crim. Proc. § 290. But many cases under this or 
similar statutes bave held that offenses under the pos1>office laws are not 
félonies, but misdemeanors, and that, if described in the words of the 
statute, the indictment is sufScient. In U. S. v. Lancaster, 2 McLean, 
431 , the indictment was similar to the one under considération, using 
only the words, "secrète" and "embezzle." The indictment was held 
sufècient, and it was expressly etated that it was not necessary to charge 
that the taking was felonious. In 17. S. v. MUk, 7 Pet. 138, it was held 
that au indictment setting forth that the défendant "did procure, advise, 
and assist one to secrète, embezzle, and destroy a letter," was a misde- 
meanor, and that, in such cases, it is sufficient to charge the offense in 
the words of the statute. The indictment was held sufficient. Later 
cases in the suprême court are supposed to bave laid down a more strin- 
gent rule, but upon a careful exainination, we think they only go to the 
extent of holding that ail of the essential ingrédients of the offense must 
be charged. Thus, in U. S. v. Oook, 17 Wall. 168, it is said that every 
ingrédient of which the offense is composed must be accurately and 
clearly alleged; and where a statute defining an offense contains an ex- 
ception in the enacting clause, wliich is so incorporated with the lan- 
guage defining the offense that the ingrédients of the offense cannot be 
accurately and clearly described if the exception be omitted, it was held 
that an indictment founded upon the statute must allège enough to show 
that the accused is not within the exception; otherwise, if the lauguage 
of the section: defining the offense is entirely separable from the excep- 
tion. The case particularly relied upon is that of U. S. v. Carll, 105 
U. S. 611, in which it was held that an indictment for passing a coun- 
terfeited obligation of the United States must allège that défendant knew 
it to be counterfeited; but hère was a distinct fact, which itwas conceded 
was necessary to be proven upon the trial, and the court very properly 
held thatit should be averred in the indictment. I take it, however, 
the rule is différent where the frâudulent intent is to be presumed from 
the act done. 1 Bish. Crim. Proc. §§ 278-290. So, in U. S. v. Britton, 
107 U. S. 655, 2 Sup. Ct. Rep. 512, it was held that a count which 
charged the président of a national bank with having "willfully misap- 
plied" the funds of the association, should aver that he did so for the 
benefit of himself, or some other person, and with an intent to injure or 
defraud; but the court in delivering the opinion said thèse words "hâve 
no settled technical ineaning like the word 'embezzle,' as used in the 
statutes, or the words, 'steal, take, and carry away,'as used at common 
law. They do not therefore of themselves clearly and fully set forth 
every élément of the offense charged." The word "embezzlement," of 
itself, implies a fraudulent and unlawful intent on the part of the person 
charged. No one can lawfully or honestly embezzle money or other 
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prdpèrty. Gertaînly an officiai ofthëpûst-oMce d^partînentcaiiûotla^- 
fully émbezzle a letter iflt'rùéted to him in his officiai capacity. InU. S, 
V. iaîos, 2 Low. Dec. 115/'1;he words used in thé indictment were simply 
"sécrète" and "embezzle," and, although the casé was vigorously con- 
tested, thé point was not ôVen made that any further description of the 
intent was hecessary. So, in U. S. v. Songer, 6 McLean, 598, it was 
held that a dount charging that the prisoner secreted and embezzled a 
certain lettér #às good. Indéed, the first count of this indictment seems 
to hâve heén taken directly from Wharton's Précédents, 1110, and is 
one which has been in common use in this district ever since the court 
was organizéd. ^ 

In support of thé second ground of thé motion it is urged that the ac- 
tion of the revisors of the statutes in omitting the words contained in sec- 
tion 279 of th© act of June 8, 1872, "every such person shaLl on convic- 
tion thereof for every such offense," unhitches the penalty in section 5467 
from every offense described tlierein, except the last bne, of stealing and 
taking articles of value eut of any letter, etc. In support of this objec- 
tion we are cited to the casé of U.S. v. Long, 10 Fed. Rep. 879, wherein 
it was held that the omission of the words "every such person shall upon 
conviction thereof forevery such offense" before the words "shall be pun- 
ishable by imprisonment," was fatal to the punishment of every offense 
mentioned in thé statute, except the last. Upon a careful reading of 
the section, wé find ourselves unable to concur in the opinion of the 
learned jùdge in this case. Omittitig ail immaterial clauses, the section, 
as revised, now ïeads as foUows: 

"Any person employed in any departmènt of the postal service, who shall 
secrète, émbezzle, or destroy any letter * • * whioh was intended to be 
conveyed by mail, * * * and which shall contain any * * * article 
of value. Or writing representing the same; any such person who shall steal 
or take any of the things aforesaid eut of any letter * « • shall be pun- 
ishable by imprisonment, " etc. 

We are unable to see why the punishment is not as applicable to the 
first offense of secreting, embezzling, or destroy ing, as to the second, for 
stealing and taking from the letters; and it seems to us that the omission 
of the words, "every such person shall, upon conviction thereof; for 
every such offense" is entirely immaterial. Unless we adopt this con- 
struction, we must impute to congress the récital and définition of a grave 
offense in very elaborate language, for no apparent purpose whatever. 
The use of the word "and" to connect the two clauses would bave re- 
moved every doubt, but we think it may be implied. 

The motion in arrest of judgment is therefore overruled. 
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Statb of CoNNEcncuT V. GouLD et du 

(Oireutt Court, N. D. New York. March 19, 1888.) 

OopraiOHT— Statb Rbpobts— Connecticut Décisions. 

The apt of March 82, 1882, (Acts Qen. Assem. Conn.,) directing the reporter 
to publish the décisions of the suprême court of errors, and copyright the vol- 
umes, does not prohibit any one else from publishing the opinions separately 
or coUectivelv, but restricts the exclusive right of publication to the Reports 
compiled and edited by the reporter. 

In Equity. On bill for injunction. 
E. EÛery Anderson, for complainant. 
if. 0. MoaJc, for défendants. 

Wallace, J. The act of the gênerai assembly of the state of Conneo- 
ticut (approved March 22, 1882) creating the office of reporter of the ju- 
dicial décisions iof the suprême court of errors, fixing his salary, and di- 
recting those décisions to be published in volumes under the supervisionr 
of the comptroller, and the several volumes copyrighted for the benefit 
of the people of the state,i dqes not forbid expressly or by implication 
the publication of the opinions of the court, separately or coUectively, 
by any person who chooses to use them, but by reasonable construction 
restricts the exclusive right of publication to the Reports compiled and 
edited by the officer who is to receive a sakry for the work. The statute 
undoubtedly contemplâtes that the Reports which are to be published 
will be prepared for publication in the usual and convenient fonn of law 
reports, containing an index and appropriate syUabi accompanying the 
opinions, which, as the work of the reporter, wonld be the unquestioned 
and familiar subject of copyright. If it had been the object of the stat- 
ute to prevent the ipublication of the judicial décisions of thé court, oi* 
to regulate tl)e mode ofpromulgating them, so that they should hâve no 
publicity excépt in the designated form of officiai Reports, that intention 
could hâve been easily manifested by apt language so as to remove ail 
doubt; and in vjew of the serions question often debated, but never au- 
thoritatively decided by the courts of this country, whether such opin- 
ions can be copyrighted by the state, it would seem that the statute 
would hâve been so framed as to leave no doubt of the législative will, 
|f such an intention had been entertained. The opinion has beefl ex- 
pressed in Several adjudications, by judgës whose opinions are entitled 
to the highest respect, 'that the judicial décisions of the courts are not 
the subject of copyright, but should be regarded as public property, to 
be freely published by any one who may choose to publish them. This 
view has beén tàkeli upon considérations of public policy which, it is 
said, demand, in a country wh ère every person îs pfesumed and required 
to know the laW, that the fuUest and eàrliest opportunity of access to ihe 
expositions of the judicial tribunals should be afforded to aU. No stat- 
ute should beinterpï'ètèd,unless the language used admits of no oûiët 
interprétation, to press beyond the certain confines of législative power, 
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(JJ. S. V, Qjomhs, 12 Pet. 72,) and in obédience to this rule the courts 
hâve almost uniformly interpreted statutes closely resembling the présent 
so as to restrict the copyright to the completed volume. Davidson v. 
Whedock, 27 Fed. Rep. 61; Banks v. Publîshing Co., Id. 50; Banks v. 
Manchester, 23 Fed. Rep-, 143; Nash v. Lathrop, 142 Mass. 29, 6 N. ÏI, 
Rep. 559. The case of Govld v. Banks, 53 Conn. 415, 2 Atl.. Rep. 886, 
is relîed upon by the complainant. The opinion in that case undoubt- 
fidly asserts the right of the state to copyright the opinions, and inter- 
prets the statute as designed to effectuate that right. The observations 
upon this point, however, were unnecessary to the décision of the case 
before the court, which was whether a mandamus should be granted to 
compel the reporter to furnish copies of the opinions whicji he waa pre- 
paring for publication, when the writ would operate to deprive the au- 
thorized publishers for the state of the benefit of their contract with the 
state. This sufficiently appears from the fbllowing language of thé opin- 
ion: "If, therefore, we should now direct thé reporter to funish copies of 
the opinions to the petitioners that they may sell them to the public in 
advance for their own profit, we should, in efîect, advise the state to a 
breaïCh Gif contract." 

As the défendants hâve not pirated any of the matter originally pre- 
pared by the reporter, the motion for an injunction is denied. 



VULCANITE Co. V. AmERICAN Co.* 

{Oireuit Court, B. D. Pmmyhania. October 10, 1,887.) 

Patents pob Inventions— Infbingemeot — Composite Pavements. , . 

Letters patent 369,480 were granted for an improvement in composite t)ave- 
ments formed with circular, square, or analogous dépressions, equal or nearly 
equal in diameter in each direction, and with even or level margiQ on the 
navemeat surface, adapted to aSord an additional hold to the feet, and pré- 
sent slippiug. Held, to possess patentable novelty, and to be infringed by a 
pavement made of slag, cernent, and a concrète of gravel and cernent With a 
top dressing of slag and cernent, and ânished witn a roUer which made im- 
pressions upon the surface. 

In Equity. Bill for infringement of letters patent. 

This is a suit brought against the American Artificial Stone Pavement 
Company for infringing letters patent No. 269,480, granted December 
l9, 1882, to Peter Stuart, of Edinburgh, Scotland, for an improvement 
in composite pavements. The improvement is especially, though not 
exclusively, intended for application to sidewalks; and it consists in the 
formation in \hf) surface of pavements of dépressions of such a character 
that in stepping thereon the pressure of the feet will expel the air, caus- 
ing a partial yacuum, which, supplementing the mechanical effect of the 
loughened surface, will operate to afford an additional hold to the feeit 

' 'Eeported by C. I^erkeley Taylor, Esq., of tba PhiladeJphia bar. 
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and prevent slipping. This bénéficiai effect is greatér when the pave- 
ment is wet, at Which timé pavements as ordinarily constructed with 
smooth or grooved surfaces are more than usually slippery. The claim 
in the patent is for a composite pavement formed with circular, square, 
or analogous dépressions of equàl or nearly equal diameter in each direc- 
tion, and with even or level margin on the pavement surface, to adapt 
them to operate in the manner described. By an agreement entered into 
between Peter Stuart, the patentée, and Matthew Taylor, of New York, 
the latter became the owner of the right to use the patent in suit in the 
United States and Canada. The said Taylor subsequently assigned the 
right to use said patent in the city and county of Philadelphia, in the 
Btate of Pennsylvania, to the complainant corporation. The prayers of 
the bill were for an injunction and an account. 

' George Ji Harding, WiUiam Henry Smith, and George Harding, for com- 
plainant. 

Hector T. Fenton, for respondent. 

Per Cueiam. The évidence does not satisfy us that the complaînant's 
contrivance to avoid the danger of slipping on smooth surfaced compos- 
ite pavements was anticipated, nor that it lacked patentable novelty. In 
this respect the case is doubtless near the line, and calculated to inspire 
doubt. To create doubt, howèver, is not sufBcient to overthrow the 
presumption arising from the patent; the évidence should be satisfactorily 
convincing. Nor is it ciear that this contrivance is shown by the record 
of complaînant's former patent for composite pavements. That patent 
Was exclusively for other elenients than the face. It is very doubtful 
whether the ideas embraced in this contrivance could hâve been gath- 
éred from the drawing of the former patent, and it is not suggested thàt 
any hint of them is to be found elsewhere in the record. If this were 
otherwise, however, the resuit would be the same, as appears from 
McMïïtan v. Rem, 1 Feîi. Rep. 722, and other cases to the same effect, 
preceding and foUowing it. 

A decreé must therefore be entèred for an account, and an injunction, 
with costs. 



New Jersey Manuf'q Co. v. Coopeb d al. 

{Circuit Court, D New Jersey. January 10, 1888.) 

Patents foh Inventions— Patbntability—Novbltt—Metallic Bîittonb, 
The flrsï claim of letters patents, No. 216,973, of July 1, 1879, to Charles 
Kadcliff, for "improvement in metallic buttons" is as follows: "A metallio 
button coDsisting of two disks, a crown and bottom pièce, in combination 
with a wire i>laced between them, so formed as to flt and strengthen the pe- 
riphery of said disks, and to act as the bar for the tbread, substantially as and 
for the purpose described. " Held, void for want'ôf novelty; buttons formed 
pi an upper and lower disk, with an intermediate wire thread-bar, viz., the 
glove button, the Woodbury button, the Hornish button, the Fernald button, 
and the Thalheimer button, having been old at the daté of the patent. 
v.34F.no.4— 21 
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2. Same— ^Wa2ït' OF Ikvention,, ■.ri'' 

In vièw oitlieprior etate of the art,, as evidenced by tli0 glove buttoii and 
thé Woodbiîry, Hornisb, Fernald, and Tnalheimer buttons, letters patent Nol 
216,978, ofJuly!!, 1879, to Charles Radclifl, for "imprbvemeût in metallic 
buttonB,":ar.eivoid for w^ijt-of invention; Radcli£E having simply straight- 
ened the bar of the old glove.button. and possibly exercised greater care in 
mailing its letigth correspond "with! the. diaineter of thé disks, or straightened 
the bar of' thé w oodbury button Khd added a covering as auggested by the 
patent ... . ' " 

In Equity. t •■ ; 

Betts, 4-tterbury, Hyde & JJeifej, ,for oomplainant. 

Whitehmd, Q(Magher & RifSiMrda, for Tfspondenia. 

BtJTLER, J. The suit is for infringement of letters patent No- 216,-; 
973, grantedjuly 1> 187 9y;tp Charles EadcliËf, (for " inaprovement in 
metaUic buttons." 

The défense is — Mrsl, want of patentable novelty; second, non-infringe- 
ment. The spécifications and claims of the patent, are as follows: 

■ Be itknown thât I, Charles Eàdcliff» of the cityof Newark, countyof Essex, 
and state of New Jersey, hâve invented a new and usefùl improvement in 
Hietallie buttons, bf vyhich the followin,g is a specifleation: The invention re- 
lates to buttons which arestamped put of raetal sheets wjth dies. Heretofore 
raetallic buttons hâve been madeeitber of one pièce of métal, or of two hol- 
low metallic disks joined togéther by bending the edge of one disk oVer the 
other. ïhe disadvantage of the fortner method was the weight of the button, 
and of the latter method its weakness. When such buttons were perforated, 
two semicircular eyes were usuaily made in the center of the button, leaving 
a part of the métal between them to form a bar for the thread. The edges 
of this bar had atendencyto cutthe thread. My invention consists in insert- 
ing between tlie disks of a perforated metallic button a strengthening pièce 
tnade of wire so formed or bôiit as to aecurately fit the inside edge of the 
smaller disk, and' forming a trariaVerse bar aCross its diameter, said bar pass- 
ing across the perforations in the center of the disks, and forming the bar for 
the thread; and the ends of the wire, which fit the* innèr edge of the disk, 
give strength to the periphery of the button. By this means I form a very 
strong and light button, and the tranaverse bar, being round and smooth,will 
hot eut the thread. In the accbmpanying drawings, A. and B., Figs. 1, 2, 
and 3 are the metallic disks, perforated with one large round hole in each 
disk, instead of two semicircular ones, or several small round ones, as is us- 
uaily the case. C, E, F, are différent forms of the transverse thread-bar. I 
do not confine myself to any particular form of this transverse bar. The ends 
of the bar rnay.be made of any sultable form from a bar pérfectly straight 
through the shapes shown atE and G up to that shown at F, or it may be com- 
bined with a circulai" ring, whi,ch flts the inuer edge of the disk. Ail thèse are 
obvions modifications of the same idea. I myself prefer the form shown at 
C, which furnishes ail the requislte strength, combined vfith cheapness of 
ntanufacture. In Figs. l and 2 tbe disks are shown bef ore the edges are benÉ 
over to clasp the disks togéther. ' Di Fig. 2, is a side view of the completed 
button, and Fig. 3, gives. a top and bottom view of the completed button. 
What I claim is: (1) A metallîc';biittbn consisting of two disks, a crowri- and 
bpttoin pièce, in cornbihatipnwith à wire placed between them, sp formed as 
to fit and strengthen the periphery of said disks, and to act as the bar. for the 
thread, substantially as and for the purpose described. {Û) In a metallic but» 
ton consisting of two disks joined togéther, a trans verse bar of round wire, 
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aubstantially' in the shape shown at C, sûbstantially as and for the purpose 
described. 

The infiiïjgement chargea is of the first claim only . Does the button 
there described embraoe' patentable novelty? It is "a metallic bùttrth, 
consisting of two disks, a crown aod bottom pièce, in combinAtion With 
a wire placed between thèm, sô fôrmed as to fit and strengthen the pe- 
riphery of said disks, and to act as the bar for the thread." The im- 
portant élément of this combinatio» is the wire bar, whose office is to 
strengthen the periphery, and afford a thread-hold; nothing more is 
claimed for it. The former state of the art is illustrated by the glove 
button, the Woodbury button, the Hornish button, and the Fernalld 
button. We say nothing at présent of Thalheimef's. Buttons formed 
of an upper and lower disk, with an intermediate wire thread-bar, wëre 
x)ld at thé date of the patent. The bar was bent so that its center pro • 
jected through the perforation in the lower disk, and formed a shaiik. 
Insome instances it was held in place bythe pressure of the disks alonè, 
and in others was attaehed to thick, stiff paper, which received the près 
sure. In some instances, the ends of the bar extended to the periphery 
of the disks, and in others, especially where attaehed to paper, it wa? 
shorter; the paper, whén used being cutto fit the disks. The complain 
ant endeavors to distinguish his button from thèse, by pointing to th( 
fact that in them the bar was bent at the center, while in his it is straîght, 
and to the différence in its eS'ect upon the periphery of the disks. We 
do not think the dissimilarity in the bar at the center, is important. It 
was formerly bent to afford greater convenience in applying the thread. 
Whether bent or straight, the button is essentially the same. Further- 
more, the claim does not call for a straight bar at the center, and cer- 
tainly covers a crooked one. If such had not previously been employed, 
the complainant would undoubtedly regard its use as àtj infringement. 
To say that such buttons belong to a différent class, that they are shank 
buttons, and the others bar buttons, signifies nothing material to the in- 
quiry. Nor do we see anything important in the alleged différence in 
effect upon the periphery. In the glove button before us the ends fit the 
disks as olosély as in that of the complainant, and strengthen the pe- 
riphery sufiiciently for practical purposes. It might not bear as much 
pressure as the complainant's at the ends of the wire; but the différence 
is only in degree, and is therefore immaterial. (It is indeed difficult to 
see how the complainant's straight bar — shown in Fig. E of bis draught — 
is of any essential value in strengthening the periphery. Of course it 
adds strength at the point of contact, but as this leaves probably nine- 
tenths of the entire extent unsupported, it can be of little importance.) The 
Hornish and Fernald buttons, with their intermediate paper disks and 
attaehed wire bars, also hâve the disk support. It may not bear great 
pressure, but it extends to the entire circumference. The support hère, it 
is true, is not derived from the wire alone. The plaintiff, cannot, how- 
ever, rely upon this to distinguish the button from his, for the same dil^ 
ference exists in the respondeuts' button, the aUeged infringement. The 
Woodbury button (as shown by the draught, and the exhibit " Wor>d- 
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bury Button") has quite as good a' periphery support as the complain- 
ant's. Indeed, when the wire constituting the thread-bar and periphery 
of this button is inclosed 'vvithin the disks, it is difficult, if not impossi- 
ble, to distinguish it from the complainant's, even in form, except that 
the bar is bent at the center, which, as we hâve seen, is immaterial. 
Woodbury's patent contemplâtes and suggests a covering for the wire, 
and this of course may be of the metallic disks then in use, or other 
ipaterial. The Thalheimer button is identical with the complainant's 
even in form, its thread-bar is straight, and the ends fitted to the pe- 
riphery» While Mr. Thalheimer testifies very positively to its manufact- 
ure prior tp the date of complainant's patent, a question is raised re- 
specting his accuracy. The view we entertain renders a décision of this 
question unnecessary. If the complainantwas not actually anticipated, 
it is very clear, we think, that what he did does not ettibrace invention. 
He simply straightened the bar of the old glove button, and possibly ex- 
ercised greater care to make its length correspond with the diameter of 
the disks, or straightened the bar of the Woodbury button, and added 
a covering, as suggested by that patent. The testimony and argument 
directed to the points of cheapness, lightness, and strength (elsewhere 
than at the periphery) are aside of the question involved. ' 

As we hold the claim to be invalid, the question of infringement need 
not be considered. The bill must be dismissed with costs. 



Celluloïd Manuf'q Co. v. Aklington Manuf'g Co. 

(Oitreuit Court, D. New Jersey. January 10, 1888,) 

Patents pob Intentions —Actions fob Infringbmbnt— Pkeliminabt Injuno 

TION. 

Défendant corporation did not deny infringement, but claimed tliat it had 
ceased to infrin^e before bill flled, and did not intend to renew the use of the 
infringing machine which still remained in its possession. Eeld, the patent 
havlQg been adjudicated to be valid, that a preliminary injanction should be 
granted. 

• In Equity. Bill for infringement of letters patent No. 199,908, of 
February 6, 1878, to John W. Hyatt, assigner to the Celluloïd Manu- 
facturing Company, for the manufacture of celluloïd and other plastic 
compositions. On motion for preliminary injunction. 

Eowland Cox, for the motion. 

John R. Bennett, contra. 

Wales, J. The patent bas been held to be valid.' The défendant 
admits, or at least does not deny, infringement, but claims that it had 
ceased to infringe beiore the bill waa filed, and does not intend to renew 

31 yed. Rep. 904. > ■ . ' •■ 
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the use of the infringing machine, It still continues in possession of ail 
the contrivances and appliances to enable it to violate the patent, but 
promises not to use them for that purpose. This is a nd.ked and unsup- 
ported promise. The practice of the courts in such cases is well settled. 
In Woodworth v. Stone, 3 Story, 752, it was decided that "a bill for an 
injunction will lie, if the patent-right is admitted or has been established, 
without any established breach, upon well-grounded proof of an appré- 
hended intention on the part of the défendant to violai e the plaintifiPs 
right." A fortiori should an injunction issue where, as in the présent 
case, the défendant has already infringed, and nothing but a mère prom- 
ise stands in the way of its doing so again. The gênerai rule is stated 
in Walk. Pat. § 676, and concludes as foUows: "Indeed, no injunction 
can be averted by affirmative évidence that the défendant has ceased to 
infringe, even though coupled with a promise that he will infringe nb 
more." See, also, Curt. Pat. § 422, which gives the same rule, only in 
différent language. Further authority on the same point may be found 
in Chemical W&rks v. Vice, 14 Blatchf. 179, and in Losh v. Hague, 1 Webst. 
Pat. Cas. 200. If the défendant intends in good faith to keep its 
promise, the injunction wUl not harm it; otherwise, it will be a security 
for the plaintiff that its rights will not again be invaded. The plaintiff 
is entitled to a decree. 



MiCHAELis et al. v. Roksslkr et al. 
{Circuit Court, D. New Jersey. January 18, 1888.) 

1. Patents pob Inventions— Bxtent op Claim— Peocess fob Manupactubïn» 

Chlobopobm. 

The second claim of letters patent Ko. 333,194, of July 14, 1885, to Gustayua 
Michaelis, for "the manufacture of chloroform and purifled acétates," i^ as 
foUows: "The production of chloroform from the liquid products resulting 
from the décomposition of crude acétates at high températures by subjecting 
said liquid products to the action of a bypochlorite, and removing the chlo- 
roform therefrom by distillation, substantially as described. " The patent coii- 
tained np référence to the color or degree of crudeness of the acétates, and 
stated that the brown acétates were préférable for the purpose. Held, the 
gray acétates being distinguishable, as respects crudeness, from the browh 
only in a slight degree, that they were embraced in the term "crude acétates. " 

2. Same— Inpbinqbmbnt. 

Gray acétates being embraced in the term "crude acétates," as used in the 
second claim of letters patent No. 333,194, of July 14, 1885, to Gustavus Mi- 
chaelis for "the manufacture of chloroform and purifled acétates," their use 
in the production of chloroform in combination with a method of distillation 
substantially the same as that described in the Michaelis patent is au infringe- 
mentthereof. 
8. Samb — Validitt — Inaccueacibs in Spécifications. 

There being no room for doubt that Gustavus Michaelis (letters patent No. 
338,194, of July 14, 1885) was the first to discover that chloroform could bej.ad- 
vantageously obtained from the liquid products resulting from the décompo- 
sition of crude acétates of lime by the method of distillation described in the 
patent, and it being very clear that the production of chloroform was greatly 
cheapened by that discovery, the patent is not invalidated by the facts that 
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; f V '; liQ;-wfl,8ïûi,st§kj?Ji rçBpecting the qiKintity-Of chloroform obtainable from ace- 
tpne^, (wiiion vere preyiously used for its production,) that he was probably 
in eWor as t6 tlie qUantity that could be got from tbe higher boiling properties 
of iâgredi«ats of cradé aèétates, and tbat othei statements contaiued in fais 
spécifications are inaccurate- 

In Èquity. Bill for infringement of letters patent No. 322,194, of 
July 14, 1888, to Gustavus Michaelis, assigner ofone-half to William T. 
Mâyer, for "the manufacture of chloroform, and purified acétates." 

ÀrmovjXy RUch & Woodford, fox comTplainmis. 

Gifford & Êrown, îor iesj)Qndeiits. 

Before McKennan and BuTLEB, JJ. 

Peb ÇoBiAM. This suit is for infringement of the second claim of 
complaii^ants' patent, No. 322,194, dated July 14, 1885, for "the man- 
ufacture, of chloroform, and purified acétates." The claim reads as fol- 
Ipws: ■ ; 

"(3) The production of chloroform from the liquîd products resulting from 
t?ie deconj position of crude acétates at high températures, by subjecting said 
liqttid produpts to the action of a hypoçhlorite, and removing the chloroform 
thefefrom bjr distillation, sUbStantially as described." 

Thère is no room to doubt that the complainant was the first to dis- 
cover that chloroform could be advantageously ohtained from the liquid 
products resulting from the décomposition of crude acétate of lime, by 
the method of distillation described in the patent; and it is very clear 
that the production of chloroform was greatly cheapened by this discov- 
ery. Subsequentexperiments bave shown that the patentée was mis- 
taken respecting the quantity of chloroform obtainable from acétones, 
(which were previously used for its production,) and that he was prob- 
ably mistaken respecting the quantity obtainable from the higher boiling 
properties of ingrédients of crude acétates, and that other statements con- 
tained in his spécifications are inaccurate. ïhese mistakes do not, how- 
ever, affëct the validity of the patent. Conceding them, the fact remains 
that he was the first to discover the process described of manufacturing 
chloroform frbm crude acétates of lime, and that this was a highly valu- 
able discoypry. v 

Does the respondent infringe? He uses the gray acétate, while the 
complainant uses the brown. The patent désignâtes "crude" acétates, 
without référence to color or degree of crudeness, and states the brown to 
be préférable. This désignation cleariy includes the gray, which, as re- 
spects crudeness, is distingulshable from the brown only in a slight degree. 
Both are "crude" in tht sensé contemplated by the term, as employed in 
the patenti That the method of distillation used by the respondent is 
substàntially the same as that described and used by the complainant 
seems clear. 

A decree must be entered against the respondent for an injunction 
and an acçpunt; 



BMEBSOS V. HDBBABO.: ^7^ 

Emkêson e« oî. ■». HûBBARD ef oZ. 

(.Œreuit Court, W. D. Penngykania. March S, 1888.> 

Patents fok Inventions-^ AssieiîMBJST—RiaHTB op Assignée— Pbioe Infringe- 

MBNTS.. 

Mère intention, not signified in an assignment of letters patent to ioclude 
therein claims for infringements previously committed, wiiî not snfiice to in- 
vest the assignée with any équitable title to tbose claims; and sucli assignée, 
after bill âled, in a suit for infringement brouglit b^ him, liaving procured an 
assignment of said claims, will not be permitted m that suit to set up by a 
supplemental bill this post assignment. 

In Equity. 

Sur motion for leave to file a supplemental bill, which was «xhibited 
to the court. 

TTm. L. Pierçe, for complainan ta. 
W. Bakewéll, for respondénts. 

AcHEsoN, J. It seeras to be quîte plain that the assîgnments set up 
in the original bill transferred the title to the letters patent only, and did 
not carry the claims for previous infringements. Moore v, Marsh, 7 
Wall. 615. Now, giving to the allégations contained in the proposed 
supplemental bill the fullest efifect, the plaintifFs' alleged équitable title 
to those claims rests upon the mère intention of the parties to thpsé as- 
sîgnments thereby to transfer them. But no such intention appears on 
the face of the instruments. At best it is a case of naked intention verb- 
ally expressed, but not carried out. No particulars are stated, or facts 
disclosed, from which the plaintiff might deduce any équitable title. 
The assignments of the patents to the plaintiff was for the nominal con- 
sidération of five dollars. In fine, it is not shown to the court that the 
plaintifi' had the shadow of right in or to the claims in question until 
nearly five months after this suit was brought, when assignments there- 
of were executed. Thèse post assignments the plaintiff seeks, by meanç 
of a supplemental bill, to hâve "considered as included in the cause of 
action as set forth in the original bill, and more particulariy as a part of 
complainant's title, as set forth in paragraph 12 thereof." But a; plain- 
tiff cannot support a bad title by acquiring another after the filing of the 
original bill, and bringing it in by supplemental bill. 2 Daniell, Ch. Pr. 
1594, note 2; TonJdnv. Le^ridge, Coop. Ch. 43; PUkington v,, iVighaU, 
2 Madd. 240; Story, Eq. PI. § 339. Being of opinion that this motion 
should be disallowed for the reasons above indicated, I do net thîhk it 
necessary to consider the défendants' further objections to the motion. 
The motion is denied. 
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LIG0W3KI C1AY-P16EON Co. V. Americau Clay-Bied Co. 
{Gircutt Court, S. D. Ohio. Maroli 6, 1888.) 

1. Patents fob Inventions— Clat-Bird Traps— Inpbingembnt. 

The bnly object of the invention, as stated in the spécification, covered by 
letters patent No. 253,230, of January 10, 1883, to the Ligowslti Clay-Pigeon 
Company, as assignée of George Ligowski, f or " target traps, " is to furnish 
a trap espeoially adapted for throwing the saucer or cup shaped iiying target 
formed as a thin shell of clay or similar material, suitably hardened, and 
slotted at or near its periphery, and provided with a détachable tongue, em- 
braced by letters patent Nb. 331,919, of September 7, 1880, to sald Ligowski. 
In the trap used by the Amercan Clay-Bird Company, the clamp of the trap- 
lever is in form and construction so unlike that of the Ligowski patent that, 
while it can be used for throwing a saucer or cup shaped target, it cannot be 
made to throw the targets described in the Ligowski spécification in the 
manaer set out in his patents ; n or, on the other hand, can the Ligowski clamp 
be made to throw the targets thrown by the American Clay-Bird Company's 
trap, unless they are provided with longues, or their équivalents. Ileid, that 
the clamp of the American Clajr-Bird Company's trap-lever was the équiv- 
alent of that of Ligowski, and being so, the fact that it might be an.improve- 
ment did not render its use any the less an infringement. 

2. Samb — Lettbbs No. 253,230 — Invention. 

The flrst claim of letters patent No. 253,230, of .Tanuarj; 10, 1882, to the Li- 
gowski Clay-Pigeon Company, as assignée of George Ligowski, for target 
traps, is as followsi. "The combination, in a target trap, of a spring-lever, a 
rack, and an adjustable tension-arm carrying the trigger, with which latter is 
éngaged said lever, as herein described. " The holding clamp for grasping 
the target is omitted from the claim. The target referred to is that covered 
by letters patent No. 231,919, of September?, 1880, to said Ligowski. Held, 
that the omission of the holding clamp did not invalidate the claim, that being 
susceptible of ready application in any desired form by a skilled mechanic, 
and that the limited combination in the claim was not anticipated by the pat- 
ents to Bogardus, Call, and others in évidence; the saucer shape of the Ligow- 
ski target ^iving it, when projected horizontally or at an angle by the traç, a 
rapid rotation upon a vertical or inclined axis, and the concavity, which im- 
prisoned the air, causing the target to rise in a curve with a downward con- 
vexity, like that foUowed by a bird rising from its cover; a resuit the exact 
reverse of that secured by previously known projectiles, and insuring, in 
addition, a graduai descent. 

8. SiuME — Infringement. 

The second claim of the same patent îs for " the combination of sçring- 
V lever, head, segmentai rack, adjustable tension-arm and trigger, as herein de- 
scribed." The third claim is for "the combination in the target trap of the 
head, having the spring portion of the lever coiled about it, the jointed stand- 
ards, the notched knuckles, and the bolts and nuts Connecting the same. " 
The varions styles of traps pictured in the circularsandadvertisements of the 
American Clay-Bird Company, ofifered in évidence, showed a segmentai rack 
in the same combination, and serving the same purpose, as that described in 
Ligowski' s second claim. ISe!d, that the second and third claims were valid. 
and infringedby said traps; every élément of the third claim appearing in said 
traps, Bave for the substitution of the old and équivalent bail and socket 
joint for the kuuckle joints. 

4. . Same. 

"The fourth claim Is for "fhe combination, în a target trap, of a clamp con- 
sisting of the bar, pivoted lever, spring, seven-threaded rod, and adjustable 
nut, as described." fl«H valid. 

6. Same — Want of Novelty. 

The flfth claim of letters patent No. 252,230, of January 10, 1882, to the Li- 
gowski Clay-Pigeon Companj', as assignée of George Ligowski, for target 
traps, covers nothing more than a spring-latch. Held invalid, as not display- 
ing invention, and the device being so old and well known that the court 
would take judicial cognlzance of it without notice or proof. 
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6. Same — Omission of Elembnt pbom Spécifications. 

In letters patent No. 253,230, of January 10, 1882, to the Ligowsfei Clay- 
Pigeon Company, as assignée of George Ligowski, for target traps, there is 
no mention of tne pin, which is introduced in the clamp as a guide and ful- 
crum for the setting and discharge of the target. In a sui- for infringement 
by that company, the prépondérance of the évidence was that the pin was 
added simplj; to serve inexperienced trappers as a guide in inserting the clay 
pigeon, that it originated long after the application for the patent; and that 
the trap could be successfully operated without it. Held, that the omission 
did not invalidate the patent. 

7. Samb— Lbtteks No. 318,804— CoMBiNATioîr—NovELTT. 

The invention in letters patent No. 813,804, of March 10, 1885, to the Li- 
gowski Clay-Pigeon Company, as assignée of Jacob Bloom, for an improve- 
ment upon the Ligowski target trap, " covered by letters patent No. 352,280, 
hasforits objectto provide that trap with a second andweaker spring, coiled, 
reversely to the throwing spring, about the head of the trap, within the drum, 
and concentric with the actuating spring, and so adjusted as to intercept the 
throwing lever in the radial movement when at about its maximum speed, 
and then. gradually checking the throwingarm, to return it to its position of 
rest. The violent recoil of the Ligowski arm is thus obviated, and thé target 
is discharged with greater certainly, and with lessliabilityto breakage. Heid, 
that the patent was valid, Bloom being the first to demonstrate, by reductjop to 
practical use, the utility and value of the combination of the two conceiitric 
springs, not only in the head of the trap, but also to apply such a combination 
of the concentric springs, acting on différent radii in opposite dlrectionSi for 
any purpose whatever. 

8. Sams— Abandonment— What Constitutbs. 

The inventor in letters patent No. 818,804, to the "Ligowski Glay-Pigèoii 
Company, as assigneee of Jacob Bloom, for an improvement upon the Ligow- 
ski "target trap, flled his application March 28, 1882. Notice of allowance 
was f orwarded to him, and he, being compelled to go to Europe on business, 
left instructions with his clerk to pay the final fee within the stâtutory Six 
months. He was. absent more than a year, and some 10 montbs longer tban 
he expected he would be gone. Upon his return he found that the fee had 
not been paid, and on August 6. 1883, he renewed his application, which wôs 
allowed September 20, 1883. In January, ls84, a new spécification was filed, 
and the two original claims expanded to eight. The patent was allowed Peb- 
ruary 19, 1885. Held, that the date of the original application was the one to 
which référencé shoold be made in determining whether or not there had been 
two years' public upe and sale of the invention before application, there being 
noihing in the évidence to warrant the conclusion that Bloom had at any 
time abaudoned either his invention or his application. 

In Equity. 

Parkinson& Parkinson, tor complaïnant. 

L. M. Hosea and W. Merrill, for respondent. 

Sage, J. This is a suit for an injunction and account for infringe- 
ment of letters patent No. 252,230, for target traps, granted complain- 
ant, January 10, 1882, as the assignée of George Ligowski, and No. 313,- 
804, granted complainant as assignée of Jacob Bloom, March 10, 1885, 
upon an application filed March 22, 1882, and renewed August 6, 1883, 
for an improvement upon the Ligowski invention described and claimed 
in No. 252,230. The object of the Ligowski invention, as stated in his 
patent, is to furnish a trap especially adapted for throwing flying targets, 
80 constructed as to cause them tb imitatethe flight of a bird, and in the 
peculiar form shown in letters patent No. 231,919, 'granted to Ligowski 

iSeeSl Fed. Eep.46a. 
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September 7, 1880. The Ligowski patent shows a trap consisting bf a 
standard tiornïeûly vertical, but so moupted that it may be adjusted to 
varying inclinations; a spring coile,d: about thé standard, and having 
a tangential prolongation to teerve as a throwing-arm; a trigger or trip- 
latch to hold the spring-arm or thrôwing-arm in its set position, arid to 
be disengaged when a target is to be thrown; a clamp at the freeend of 
the throwing-arm adapted tO grasp the target at or near its periphery, 
and to hold it in a substantially horizontal position during the radial 
sweep of the throwing-arm until tlie latter attains its maximum velocity, 
when, as the spécification states, the target is "automatically disengaged," 
ànd "skim^ off with a spinning action ihat closely imitâtes thé flight of 
a quail." The trap is aîsq provided with means for adjustiug the oper- 
ative force of the spring-arm, and for rotating the standard, about which 
the throwing-arm is coiled, and secùring it in any desired position rel- 
atively: to its base or tripod, which, in use, is generally staked to the 
ground. The Bloom patent iafbrîftiprovçments upon the Ligowski 
iûvëntiôti. The tbrowing-ann, ihstèad of being a tangential extension 
of the Goiled spring, as shown in the Ligowski patent, is a lever pivoted 
td the vertical standard. Thé épriûg is coiled abôut a drum upon the 
head of the standard, and its freeend engages with, and is adapted to 
propçl, the throwing-arm. Thedrum is flanged or grooved at ita upper 
edge,tp hold the upper coil of the spring against displacement when the 
ifap is set!,.; ,fhis arrangemeut, it is claimed, secures a more regular 
aweep of the throwing-arm; In the Ligowski trap, the sweep of the 
throwingJarm is arrested by the réversed strain of the coiled actuating 
àp'ririg,, after thé propelling strain is exhausted. Bloom provided the 
trap with a second and wéaker spring, coiled reversely to the throwing 
8pring;;and so adjusted a^ tp interçept the throwing lever in the radial 
movéméElt, when at about its maximum speed, then gradually ohecking 
the throwiDg-a.rm, and returning it to its position of rest; whereas in the 
Ligowski trap the arra was suddenly checkôd, and flew back with a vi- 
olent recoil. The resuit of Ëloom's improvement is to discharge the tar- 
get with greater certainty, and with less liability to breakage. The sec- 
ond spring is coiled about th^ head of the trap, within the drum, and 
concentric with the actuating spring. A wooden thimble is placed be- 
tween the standard and the inner spring, to prevent the wear and fric- 
tion of direct contact between the spring and the metallic standard. 
This thimble is also provided with a circumferential groove at its upper 
edge, to. restrain the top coil of the inner spring. Both thèse traps were 
designed ànd are specially adapted for throwing a saucer or cup shaped 
flyihg target fprmed as a thin shell of day, or similar material suitably 
hardened, and slotted at or near its periphery, and provided with a dé- 
tachable tongue. For this target a patent was gr^inted Ligowski, Sep- 
tember 7, 1880. 
; The défenses are the invalidity of the patent sued upon, and non-in- 
fringehient. 

The first proposition is that Ligowski in his spécification describes bis 
invention as an improvement in target traps, whereby they are rendered 
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capable of throwing the " peculiar form of târget seen in letfé'rs patent 
231,919, granted September 7, 1880," and that tbis is set forth as the 
sole and exclusive purpose of the improvement. This statemenf is per- 
haps a trifle too strong, but it is true that the only object of the invention 
stated in the spécification is to furnish a trap especially adapted for 
throwing the peculiar form of flying targets above referred to, and 
ihat was doubtless the only object the inventer had in vie w. It is urged 
that the tongue upon the target was its essential feature, and that the pe- 
culiar clamp at the end of the trap-lever was likewise the essential feature 
of the trap; that the patentability of eitheror both of the devices résides 
in the "unitary resuit" produced by the tongue attachèd to thé target, 
and the clamp attachèd to the trap-arm; and that infringenient can be 
predicated only upon the proposition that Ligowski's invention was 
broader than this, and included a concave target generally, and a trap 
of any description capable of throwing a concave target] for thé clamp of 
the defendant's trap-lever is in form and construction so unlike that of 
the complainant that, while it can be used for throwing a saucer or cup 
shaped target, it cannot be made to throw the targetS déscribed' iri the 
Ligowski spécification in the manner described in bis patent, nor, on the 
other hand, can his clamp be made to throw the targets thrown by the 
defendant's trap, unless they be provided with tongues or their équiva- 
lents. In a Word, the contention for the défendant is that the construc- 
tion claimed for the patent on behalf of the complainant obviotisly re- 
quires an enlargement of the patentee's claims beyond the exprësséd lim- 
itations of the patent. The answer to this objection is tWofold: ' (1) The 
clamp of the defendant's trap-lever is the équivalent of the complaihant's. 
It may also be — for the use for which it was intended, and to which it 
is appiied — an improvement. It is so varied in form àlid construction 
as to be adâpted to grasp the target itself, and not to gràsp the tongue 
of a similar target having a tongue attachèd; but the changé did-not 
make it any less an infringement. That bonafide invehtorS of à éombi- 
nation are as much entitled to équivalents as the inventors of other patent- 
able improvements bas been so often afErmed that no citation of alûthor- 
ities is necessary. (2) It is quîte as well settled that the inventer is en- 
titled to ail the uses to which his invention can be appiied; whetherhe 
or another conceived them, or whether he bas specified thëm in his'p'at- 
ent or not. To disregard thèse propositions would be almost to riùllify 
the patent laws. 

The defendant's attack is next upon the claims senatim. Thé first 
claim is as follows: "The combination in a target trap of a spririg-lèvër, 
a rack, and an adjustable tension arra carrying the trigger, with which 
latter is engaged said lever, as herein described." The holding clàrrip 
for grasping the tongue of the target is omitted from this claim; but it is 
insisted that, in order to sustain the claim, it raust be undérstood as 
embodied in it, for the reason that without it the éléments named'iip not 
constitute a target trap, and could not co-operate to prôduce' àriy dèfiiiite 
resuit; and also because such limited combination is anticipated bythé 
patents to Bogàrdup, CaU,'and others in évidence. Prior tia the iatio- 
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duction by LigowsH of the saucer-shaped targets, artificial targets — 
generally of fragile balls — were used. Thèse were prqjected by traps 
which were mère catapult3, (as were the traps of Bogardus, Call, and 
othera, referred to,) flying them into the air in a line always following a 
parabolic curve, having an upward convexity; while a bird rises in a 
curve having its convexity downward, until, attaining its altitude, it Aies 
in a path substantially parallel to the groiind. The new target was sau- 
cer-shaped, and to be projected horizontally or at an angle, by a force 
which would give it a rapid rotation upon a vertical or inclined axis, 
the concavity serving to imprison the air, whereby the target could be 
niade to rise in a curve with a downward convexity, like that foUowed 
hy à bird iu rising from its cover, but the exact reverse of that followed 
by previously known projectiles; and further, insuring a graduai descent. 
The complainant's combination accomplished this resuit. He was the 
pioneer in this line of invention, and although each part of the combi- 
nation was old, there was something more than an aggregation of old élé- 
ments. A new and beneficialresult — ^^that ôf imparting to a projectile, 
by n^echanical means, a rotation upon au axis at right angles to its move- 
ment in a new line of flight — was produced, and this is évidence of in- 
vention, as was held in Loom Co, v. lEggins, 105 U. S. 680. Forbush 
V, Cpok, 2 Fish. Pat. Cas. 668, is authority for the validity of the claim, 
notwithstanding it does not include, in terms, the holding clamp, which 
cpuld be readily applied in any desired form by a skilled mechanic. 

The second claim is for "the combination of spring lever, P, p, head, 
M, segmentai rack, 0, adjustable tension arm, U, and trigger, V, W, 
as herein described." It simply introduces the additional élément, the 
"head, M." 

The third claim is for the combination in the target trap of the head 
having the spring portion of the lever coiled about it; the jointed stand- 
ards, the notched knuckles, and the bolts and nuts Connecting thesame. 
Éixhibit "Çlay-Bird Co. Circular," offered in évidence by complainant, 
shows a segmentai rack in the same combination in traps manufactured 
and sold by défendant, and serving the same purpose as that described 
in, the second claim. Every élément of the third claim appears in each 
style pf defendant's traps, excepting for the substitution of the old and 
équivalent bail and socket joint for the knuckle joints. What bas been 
said as to the validity of the first claim applies with equal force to the 
second and third claims. 

. The fourth claim is for "the combination in a target trap of a clamp 
CQOsisting of the bar R, /, pivoted lever S, s', spring, T*, seven-threaded 
i;od, f, and adjustable nut^ f , as described." This claim is also held to 
be yalid. 

The fifth claim is, in the opinion of the court, invalid, for the reasôn 
that it does pot display invention. It covers nothing more than a spring- 
latch, a device so old and well known that the court may take judicial 
cognizance of it without notice or proof. Brown v. Piper, 91 U. S. 44; 
Terhune v. PhUlipa, 99 U. S. 692; Dmbar v. Myers, 94 U. S. 187; Shw- 
8on .y. BaUroad Co., 107 U. S. 652, 2 Sup, Ct. Rep, 663; WoUeasak v. 
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Eeiher, 115 U. S. 96, 5 Sup. Ct. Rep. 1137; Drummond v. Venaile, 26 
Fed. Rep. 243;_ West y. Rae, 83 Fed. Rep. 46. 

A further objection to the validity of the patent is that the pin which 
is introduced in the clamp sis a guide and fulcrum for the setting and 
discharge of the target is not mentioned in the patent, although défend- 
ant claima that it is proven to hâve been discovered before the patent 
was issued. Défendant urges thatthis pin is a most important élément 
in assistingthe target to release itself at the proper moment, and inecon- 
omizing its acquired momentum. It is in évidence for the défendant 
that ail the traps ever marketed were provided with this pin. One wit- 
ness for the défendant testiûes that from actual tests he found that with- 
out the pin the action of the trap was wholly unreliable, and three wit- 
nesses testify that the pin is important, and contributes vitality to the 
successful opération of the trap. On the other hand, six witnesses for 
the complainant testify to the successful opération of the trap without 
the pin, upon tests made by them or in their présence, and two, — Li- 
gowski and Bloom, — that it originated long after the application for the 
patent. . The application for the patent was filed May 16, 1881. Bloom 
testiûes that the pin was placed upon the traps late in the summer of 
1881. Ligowski testifles that the first traps manufactured and sold had 
no pins in the clamps, and were successful in opération, and the pin 
was added to the clamp to serve inexperienced trappers as a guide inin- 
serting Ihe pigeon. The prépondérance of the évidence is decidedly in 
favor of the complainant, and the opinion of the court is that the objec- 
tion is not well taken. 

To the Bloom patent it is objected that in substance it covers only the 
addition of a "recoil," or bufifer spring, to the Ligowski trap; that this 
did not involve invention, as bufier springs to receive the impact of the 
arra in traps were old; and springs coiled in similar relations were old in 
door springg, rocking-chair springs, etc. The court does not sustain this 
objection. Bloom was not only the first to demonstrate, by reducing to 
practical use, the utility and value of the combination of the two con- 
centric springs in the head of the trap, with the throwing-arm, but he 
was also the first to apply such a combination of the concentric springs 
acting on différent radii in opposite directions for any purpose whatever, 
and the court considère that he was entitled to a patent, unless the furr 
ther objection now to be considered is fatal to its validity. Bloom filed 
his application for a patent, March 22, 1882. Notice of allowance was 
forwarded to him at Cincinnati. Leaving instruction with his chief clerk 
and book-keeper to pay the final fee within the six months required by 
law, he took his departure for Europe in the interest of the Ligowski 
Company, about the Ist day of May, 1882, expecting to be absent three 
or four months, but did not return until early in the summer of 1883. 
Shortly after his return he ascertained that his clerk had failed to for- 
ward the final fee, and the patent had not been issued. On the 6th of 
August, 1883, he renewed his application. It was allowed September 
20, 1883; andin January, 1884, a new spécification was filed, and the 
two original claims expanded to eight. The patent was allowed Febrù* 
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aïy 19, 1885. Witnesses; for the défendant testify to sales by the Lî- 
gowski Company, of which'Blootn was manager, of traps embodying the 
Bfobm injprovement, on Jane 28, 1881, when three sales were made, and 
in July, 1881, when two 'sales were made. With Bloom's amended 
spécification, filed in Januaiy, 1884, was filed an affidavit that the inven- 
tion had not been in public use or on sale for more than two years prior 
to August 6, 1883, and witnesses for the complainant testify thatall sales 
prior :t6 that date wereof the single-spring or Ligowski trap. The testi- 
mony in référence to this feature of the case is irreconcilable, and so con- 
flicting,' and so supported by circumstances on each side, that if the de- 
iermination of the fact wère necessary to the prop'er décision of the cause, 
It wouH involve a very close and critical examination, and a somewhat 
detailed statement of the dépositions of the witnesses. But upon the au- 
thority of Qodfrey v. Eatiies, 1 Wall. 317; Swiit/i v. Vvkanite Co., 93 U. 
8. 486; and Graham v. McOormick, 10 Biss. 39, 11 Fed. Rep. 859,— it 
is dear that the date of Bloom's original application is that to which the 
court mrast refer in deciding whether there had been two years' public 
use and sale of his invention before his application for a patent. There 
is nothingin the évidence to warrant the conclusion that Bloom at any 
timeiabandoned either his invention or his application for a patent. 

IThé question of infringement remains to be considered . The trap first 
mànufactured and sold by the défendant bas a spring lever, a rack, and 
an adjustable tension arm carrying a trigger with which the lever en- 
gages, ail combined and operating as doesthe same combina tion in the 
Ligowski patent. This form of trap is shown in complainant's exhibits, 
"American Field," and "American Clay-Bird Co. Circular." They also 
show, a segmentai rack having the same number of notches and projec- 
tions shoW;n in the drawings of the Ligowski patent. Complainant's ex- 
hibits— "Portion of Defendant's New Trap," and "American Clay-Bird 
Co. Trap, No. 4" — -show, in place of the open notched rack, a rack hav- 
ing a séries of perforations, with any of Which the trigger-carrying arm 
may engage, but the perforated rack serves the exact purpose of the 
nûtchéd rack, and must be regarded as its équivalent. AU thesè traps 
are therefore infringements of claims 1 and 2 of the Ligowski patent. 

The trap whichjis in évidence and marked " Exhibit Defendant's Trap '^ 
shows a trigger-holding mechanism consisting of a single notch. It may 
be possible, but it is not practicable,.to increase the tension by removing 
the trigger àrmfrom the noteh, andcausingit to engage against the pro- 
jection which forms the further side- of thé notch. That evidently was 
notintended, and anattemptat such adjustment would hardly occur to 
one using the trap. There is in this trap no infringement of the first or 
second claim of the Ligowski patent. Each of the fotir styles of defend- 
ant's 'traps infringes thethird claim of the Ligowski patent. Thëy sub^ 
Btitute for the knuckle joints of the Ligowski trap the old and eqûiva" 
lent'ball and socket joints, and they eriibody every other clément of -thé 
claim, a(ll combined and operating as dçscribed in thê patent. ■■ru,. 

From wbal bas already been said in référence to the tai^et-holding or 
daiiipinig-iBechanisni of the complainant's traps and that of the défend*- 
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ant's traps, it follows that derendant's înfringè the fourth daim of thè tiî- 
gowski patent. The fifth claim, having been found iùvalid, requires no 
further considération. The defendaut's also infringe the Bloom paitent. 
The traps constructed as shown by exhibits, "American Fîeld,'* and 
"Portion of Defendant's New Trap," hâve every élément of every claim 
of the Bloom trap, combined and operated substantially as specified in 
the Bloom patent. The trap designated "Exhibit Defendant's Trap," 
has not "atrip-latch to which the lever may be connected at varying dis- 
tances from its position of rest," and it is not, therefore, an infringement 
of the fourth claim, but it does infringe ail the remaining claims. The 
trap constructed as shown by "Exhibit American Clay-Bird Co. Trap, 
No. 4," omits the recoil spring described and claimed by Bloom, but ^t 
embodies every other élément of his patent, and is an infringement of 'the 
fourth and seventh claims. - •, 

A decree against the défendant for an injunction and accotmt will be 
entered, but without costs as to the Ligowski patent, by reasou qÏ the 
in validity of the fifth claim thereof. 



GoNsoiJDATED Electbio LiGHT Co. V. McKeespobt Light Co. 
{OircuU Court, W. D. Pennsylvania. March 17, 1888.) 

PATENTS' for INVENTIONS— SBVBRAL AsSIQNMENTS BEFOBB ISSUE. 

Letters patent issaed to the assignée of the inventor ate not vold beèasise 
prior to the tssuance théreof such assignée had made an assignment of tue 
invention to a third person, who had nssigned the same to BtiTl anothèr per- 
soB, ail the assignments bëing reoorded in the patent-offlce; but by opération 
of lawttae légal title to the patent, upon the issUance thereof, eo matanti veste A 
in the ultimate assignée. FoUowing Lighi Oo. v. Light Co., 25 Ted. Rep. 719. 

IniÉqTïity. 

Sur demurrer to bill of complaint. 
W. Bakewéll:{OT complainant. 
JijAn C, ToffiiinsoTi, for respondent. 

' AcHfisbiJ, ' J. The précise question hère presented was raîsed îç the 
case of lÂght Co. v. lAght Co., 25 Fed. Rep. 719, and was decided favor- 
ably to the plaintiff. I hâve carefully read the opinion of Judge Wal- 
LACE, and perceive no reason for doubting the correctness of his conclu- 
sion. How can it be said that the patent was issued without authority 
of law, and therefore is void, when in fact it was issued to the very per- 
fion designated by section 4895, Rev. St., viz., "the assignée of ûm in- 
yentor"? There was, inde^d, a literal compliance with the provisions 
■of the statute. But as by opération of law the légal title to the patent, 
upoh the issuahce thereof, eo instanti yested in the plaintifif as the ulti- 
mate assignée, the substantial resuit was the same as if it had formaUy 
issued to the plaintiff. Gayler v.Wûder, 10 How. 477. While this 
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view saves the patent, and subservés the justice of this case, it neither 
runs counter to sound public policy, nor tends to any evil conséquences, 
so far as I can see. And now, Maroh 17, 1888, the demurrer is over- 
ruled, with leave to the défendant to answer the biil within 30 days. 



fALMER V. JOHNSTON. 

{Circuit Court, If. D. New York, . March 19, ISSS."» 

i. Latents foh- Inventions— Sash Balances— Patentabilitt— Invention. . 
The invention covered by letters patent No. 126,031, bf April 38, 1873, to 
John J Cowell, for an "improvenient m sash balances. " relates to a caât métal 
pulley^box, and consists, in the second plaim, in forming the box with two or 
morè semi-tubular swellings, one at each end of the box, adapted to fit augeç- 
■ holésborèd in the frame for inserting the box. He/d, that the improvement, 
though a very simple one, involved somethinginorè than ordinary mechanical 
skill, and thatit showed inventive novelty in the saving of time and attention 
to détails called for in the use of prior devices. 

8. Same— Evidence of Inventive Novelty. 

The fact that as soon as a patented improvement was made and întrodnced, 
its advantages over devices which had preceded it became manifest at once, 
and it coniœended itself tp th,e public as la practicai and désirable iiMprove- 
rnéht,' atftirds'â safer crité'ioh df inventive novelty than any subséquent opin- 
ion of an expert or intuition of a judge. 

8. Same — Antigipation— Bir PaioR Patents. 

In letters patent No 64,957, of May 21, 1867, to Simon Drum, the method of 
inserting pulley-boxes in the window franie by making an auger-hole at each 
end of thé proposed recess, and cuttrng away the, intermediate wood, is de- 
scribed, and the spécifications set put an oblong pulley-box with rounded 
ends, the arch of which would correspond with the arch of the auger-holes. 
lield not an ànticiçation of letters patent No. 136,031, of April 23, 1873, to John 
J. Coweir, for an "improvement in sash balances, " the essential feature of the 
Ço'well de vice, yiz., tne semi-tubular swellings, being wanting. 

4. Same — Infringement. 

The invention covered by the second claim of letters patent No. 126,031, of 
April 33, 1873. to John J. Cowell, for an "improvement in sash balances," re- 
lates to a cast métal pulley-box, and consista in forming the box with two or 
more semi-tubnlar swellings, one at each end of the box-, adapted to fit anger- 
holes bored in the frame for inserting the box. The, device covered by letters 
patent No. 185,369, of December 13, 1876, to John Vetterlein, is provided With 
semi-tubular swellings, not only at each end, like the Cowell box, but also 
, with intermediate semi-tubular swellings. which practically connect with each 

' iéthér. jSfe'ii an infringeihent. ■ ; 

In Equity. 

Ndsori Davenport, foi" Complainant. 
. Esek Coiven, for res pondent. 

' ■■ ' ' \ ■ ' ■' 

WÀLLACE, J. The second claim bf letters patent* grànted to John J. 
Cowell, April 28, 1872, for an "improvement in saàh balances," is in 
controversy in this suit. The invention in question relates to a cast 
metar pulley-box, and consists in forming the box with two or moïe 

•No. 126,031. 
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semi-tnbukr swellings, one at each end of the box, adapted to fit auger- 
holes boied in the frame for inserting the box. The spécification points 
out the advantages of such a pulley-box as follows: 

"In inserting tins casing in the window frame it is only necessary to bore 
auger-holes corresponding with the swellings, and chip eut betweenthe holes. 
The swellings (it snugly In the auger-holes, and it is net necessary tp eut 
away wood neatly between the two auger-holes, as the sides of the box are 
less in diameter than the diameter of the swellings. ïhe boxes can, by reason 
sî this construction, be more easily and clieaply inserted in window frames, 
and will be held just as securely and snugly in place as if the sides were more 
neatly âtted to the wood. " 

The défendant is manufacturing pulley-boxes made conformably to a 
patent' granted to John Vetterlein, December 12, 1876. That patent 
describes the alleged infringing device as follows: 

"My improveraent relates to the case, B, made with an external surface 
comppsed of segments of cylinders, C, at opposite sides, so placed that they are 
adapted to enter mortises formed by holes borèd in wood,, such holes inter- 
secting so that the interior of the opgning made in the wood will be corruga- 
tions corresponding with the corrugations upon the surface of the case." 

In other, words, the defendant's device is provided with'semi-tubular 
swellings, not only at each end, like that of Cowell's pulley-boxy but 
with the intermediate semi-tubulrr swellings which practically conriect 
with each other. When C!owell made his.improvements in puUey-hoxes 
it was customary to insert pulley-boxes in the frame by making an au- 
ger-hole at each end of the proposed recess, and cutting away the inter- 
mediate wood; and a patent* had been granted to Simon Drum, of the 
date of May 21, 1867, which described this method of inserting pulley- 
boxes, and described an oblong pulley-box with rounded ends, the arch 
bf which would correspond with the arch of the auger-holes. The pul- 
leybox of this patent did not, however, bave the semi-tubular swellings 
of Cowell's device. This was the nearest approach in the prior staie of 
the art to the pulley-box of Cowell; and Cowell was the first to recog- 
nize the advantage in the saving of time and attention to détails in in- 
serting pulley-boxes which would resuit from employing the peculiai* 
form of pulley-box which bis patent describes and claims. Cowell's im- 
provement was a very simple one, and it is easy to assert now that any 
compétent mechanic in that department of industry could bave made it 
by the exercise of ordinary mechanical skill. Indeed, it seems surpris- 
ing now that no one had made it; but no one had,although manykinds 
of pulley-boxes had been made, and some had been patented; and as sooii 
as this one was made and introduced its advantages were manifest, and 
it commended itself to the public as a praetical and désirable device, and 
a better one than those which had preceded it. Thèse circumstances ai- 
ford a safer criterion of inventive novelty than any subséquent opinion 
of an expert or intuition of a judge. 

The défendant bas appropriated the invention of the Cowell patent, 
ând a dêbreè is therefore ordered for an injunction and an accouuting. 

»No. 185,369. «No. 64,957. 

v.34F.no.4— 22 
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Babcock & WiLcox Co. «. PioNEEE Iron-Woeks ef al. 

(Circuit Court, S. D. Neu> York. March 23, 1888,) 

i. Patents FOR Inventions — Anticipation— St^am Qbnebators — Lettbbs 

Patent No, 90,506. 

^ ' ■ In asteam generatôr of ttat class in which the water îs cotitained în a séries 

■ of tubes inclined upward frotn the flre front, active circulation of the water 

. isnecessary to success in making steam, The steam, therefore, is carried to 

; , Il chamber above, but in its passage some water goes with it. If this water is 

allowed to fall back towards the high end of the tubes from which the steam 

cornes, the circulation is impeded. Crawford (letters patent No, 90,506, of 

,r ■■■May 35, 1869, to Benjamin Crawford) made the ends of the tubes to openinto 

, çbambers, called "boxes, " which codamunicate with each other, and the cham- 

' liérê at the high end to communicate with the steam-chamber above. He 

placed the réservoir of supply above, and communicating downward intù the 

; ohambers at the lower end, and connected the lower part of the steam-cham- 

bei! with this réservoir, This arrangement takes the water from the steam- 

chambër to thé 8Uf)ply and into the circulation forward, ànd effectually pre- 

vent^ th0' obstruction which it woiild cause by being léft to take the other 

course.' '^eld not anticipated by EÀglish letters patent No. 653, of ' 1863, to one 

Inglis) the watericarried with the steam into the steam-chamber, or accu- 

mulated there by condensation, being liable in that improvement to flnd its 

■ way into the chamber at the lower'eiia of the tubes, and to be drawn into the 

. qpward circulation through the tubes^again, and to fall bàck the other way. -. 

S.,Saiib. • 

Tbe flrst two claims of letters patent No. 90,506 of May 85, 1869, to Benia- 

liilh Crawford, for an "improvement in steam generators"- relate principaïly 

to;the in tercommunicating chainbers or boxes at the ends of the séries of tubes 

i inçjiped upward from the flre front Héld inyalid, such pommunicating de,- 

' vices *being Old. 

t. SAMB-i^<)di»bTHTrcTïON'oF Claim. ' 

The third claim is for the water réservoir connected with the steam-drum, 
"or pther part, ",in combinatipn with the inclined tubes, Bubstan,tjally as de- 
scribed. Melâ valid, the phrase "or other part " creating no uncertainty in 
viéW of the fact that the conneiction would not bô substantially as déscnbiëd 
unless the connection should be between the watar réservoir and the steam- 
drum, or some other part similar to the steam-drum, 
4. Samb. 

The flfth claim brings other parts into a combination with the saméar- 
.: rangement. i7«Z<2 valid, so far as it inciuded the third. 

6, SAMB— iNÎKINaBMBNT, 

The steain generator of défendants had the inclined tubes, the communi- 

' ' cating chambers, and the steain-druih connected at the lower part With the 

water réservoir. The locatioh. of the parts, however.was somewhatdiflEet- 

; ent from that in the third claim of letters patent No. 90,506, of May 35, 1869, 

to Benjamin Crawford, foran "improvement in steam generators," but they 

BCComi)lished the same thing by the same means and in the same way. Hetd 

an infringement. < 

6. Samb— Lbttbrs Patent No. 175,5'48— Patentabimtt. 

The flrst claim of letters patent No. 175,548, of April 4. 1876, to Babcock & 
Wîlcox, for an "improvement in sectional steam generators," is for a tube 
Connecting the steam-drum With other parts, and united to them by expanded, 
iustead of screw, joints. He!d, the joints and their advantages being <>ld, 
that the invention was nôt patentable; the only new thing that was done be- 
ing to use the joints in the places'ihdicated, and that amouuting merely to a 
good sélection from among known joints and involving only gOod workman- 

*., .Ship. . ; . ■ ■ 

i. Came— Actions fob Infbingbmbn'p— Joint Infbinqbbs— Compbomisb— ^tip- 

■■■■'"tJtATlON. ■■" -■'■ 

The bill charged a joint infringement by P. and S., which "said défendants 
are jointly concerned in and Conneoted with," by the manufacture by P. for 
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saleby S. Qïthe.patented article. Perndiiig suit Éhe'patent éxpired, and P. 
settléd by Wrltten stipulation under seal; tne money paid "to cover the costs 
of complaiuant in this suit against P., and ail damages for the infringement 
.by said P. of tlie letters patent sued on. " It was also provided that ttie set- 
tlentent sbould not release 8., "ail such claims and demands being expressly 
reserved. " Se d, both P. and 8. being liable for ail the infringement by either 
as maker, seller, or user, that the stipulation discharged S. both as to costs 
and as to damages. 
8. Same — Pleadings — Amendmbnts to Çoekespond to Proop. 

Wheré witnesses hâve been examined as to prior patents which are mate- 
rial upon the question of anticipation, and which were not set up in the an- 
swer, nor formally put in évidence, but which hâve been treated as regularly 
in the case for that purpose, on the argument and in the considération of the 
cause, r motion made and submitted with the case for the amendment of the 
answer, and for the allowance of the patents, as being formally in évidence, 
■will be granted in order to make the case complète. 

In Equity. Bill for infringement against the Pioneer Iron- Works and 
the Safety Steam Generator Company. 

Samud R. Betts and Benjamin F. Thurston, for complainants. 

Edward N. Dickerson, Sr., and Edward N. Dickerson, Jr., for respond- 
ent, Safety Steara Generator Company. 

Wheelee, J. This suit is brought upon three patents: No. 90,506, 
dated May 25, 1869, and granted to Benjamin Ci-awford, for an improve- 
ment in steam generators; No. 98,490, dated January 4, 1870, and 
granted to GriiBth, Wundram, and MuUer, for an improvement in sec- 
tional steam generators; and No. 175,548, dated April 4, 1876, and 
granted to,Babcock and Wilcox, for an improvement in sectional steam 
generators. On the argument infringement of the first, second, third, 
and fifth claims of the first and the first claim of the last is relied upon. 
The first claim of the last patent is for a tube Connecting the steam-drum 
with otber parts, and united to theni by expanded, instead of screw, 
joints. The expanded joint appears to a slight exbent to be like a bail 
and socket joint, and to admit of small movements of the parts without 
causing a leak. Such a joint seems to be peculiarly useful in those con- 
nections on açcount of necessary changes in the relative position of the 
parts caused by expansion and contraction and otherwise. But such 
joints and their advantages are conceded to hâve been old and well known 
before, so that the only new thing done was to use one in this place. 
This was merelya good sélection from among known joints, andinvolved 
good workmanship, and apparently nothing more. It does not seem to 
come up to a patentable invention. Railroad Co. v. Truck Co., 110 U. S. 
490, 4 Sup. et. Rep. 220; MiUa- v. Forée, 116 U. S. 22, 6 Sup. a. Rep. 
204. Thèse generators are of that class in which the water is contained 
in a séries pf tubes inclined upward from the fire front. Active circula- 
tion of the water through the healed parts of the tubes is necessary to 
:Success in making steam; and as there is no room for steam in the tubes 
it must be carried to a chamber above, and some water will go with it. 
If this water is left to fall back towards the high ends of the tubes from 
which the steam cornes it impedes the circulation. Prior to Grawford's 
invention there was no arrangement, so far as bas been made to appear, 
to compel it to go to thelpwerend of the tubes andtake its place with 
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water from the supply în the circulatioiï upward through the tubes again. 
He made the ends of the tubes to open info chambers, called boxes, 
which communicated with one another, and the chambers at the high 
end to commanicate with the steam chamber above; and he placed the 
réservoir of supply above, and communicating downward into the cham- 
bers at the lower end, and connected the lower part of the steam cham- 
ber with this réservoir. This arrangement takes the water from the 
steam chanibér to the supply, and into the circulation forward, and ef- 
fectually prevents the obstruction which it would cause by being left to 
take the other course. The invention described in English letters pat- 
ent No. 652, granted to one Inglis, in 1863, cornes nearest to this ar- 
rangement of anything shown, as an anticipation. In that, as under- 
stood, the water carried with the steam into the steam chamber, or ac- 
cumulated there by condensation, might find its way into the chamber 
at the lower end of the tubes, and be drawn into the upward circulation 
through the tubes again, and might fall back the other way and pbstruct 
the circulation. The first two claims relate priucipally to the boxes 
forming the communicating chambers at the ends of the tubes. Such 
communicating devices are shown to hâve beén known before. The third 
claim is for the water réservoir connected with the steam-drum, or other 
part, in comibination with the inclined tubes, substantially as described. 
Some question is made about the exactness of this claim on account of 
the expression, "or other part." The connection would not be substan- 
tially as described unless the connection should be between the water 
réservoir and the steam-drum, or some other part similar to the steam- 
drum. Therefore that is what is understood by that expression, which, 
with that understanding, créâtes no uncertainty. That claim appears 
to cover this new arrangement, and to be valid. The fifth chdra brings 
other parts into a combination with the same arrangement, and would 
appear to be valid so far as it is included in the third. The steam gen- 
erator of the défendants has the inclined tubes, the communicating cham- 
bers, the steam-drum connected atthe lower part with the Water réser- 
voir; and their description of its opération in their circular put in évi- 
dence is the same as that ^nentioned of the invention of Crawford. The 
location of the parts is somewhat différent, but they appear to accom- 
plish the same thing by the same means in substantially the same way, 
and to bave thereby infringed the third claim of this patent. Whether 
they infringe the fifth or lîot is not material, for an infringement of that 
would be an infringement of this, and the conséquences of an infringe- 
ment are not varied, so far as known by the number of claims infringed. 
This patent has expired, ànd no occasion for an injunction against 
further infringement of it is made to appear. No question of liability 
or relief is left, except as to profita and damages. With référence to 
those the défendant Pioneer Iron-Works ajipears by written stipulation 
with the orator uuder seal to hâve settled with the ôrator since the suit 
was brought, and while it was in readiness for final hearing,and tô hâve 
paid to the orator $6,500 "in cash, to cover the costs of the coiuplainant 
in this suit against said Pioneer Iron-Works, and ail daniàges for the in- 
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tiîngement by the said Pioneer Iroti-Works of the letters patent sued on," 
but "not to discharge or license any parties who may hâve used or may 
hereafter use any infringing apparatus heretofore or hereafter made by 
the Pioneer Iron-Works, except as herein expressly stated, nor shaU it 
release the Safety Steam Generator Company; ail such claims and de- 
manda being expressly reserved." The défendant the Steam Generator 
Company insists thatthis settlement is a full answer to any further claim 
by the.oralor agaiust that company on account of this infringemcnt. 
The bill charges a joint infringement, which "said défendants are jointly 
concemed in and connected to" by the manufacture by the Pioneer Iron- 
Works, for sale made by the Safety Steam Generator Company, of steam 
generators containing each and ail of the inventions contained in each and 
aU, of thèse letters patent. The answer dénies ail infringement. The 
évidence meagerly shows that the generators of the défendants contain 
the invention of this third claim. The infringement of a patent is in the 
nature of a trespass upon the exclusive rights of the owner of the patent 
necured by it, for which an action would lie at coramon law. Bull. N. 
P. 75. The action would be an action on the case, as for a tort, in which 
ail who participate are principals, and for which they are jointlv and sev- 
«rally liable for the whole. 1 Chit. PI. 141; 2 Greenl. Ev. § 487. This 
is the form of action mentioned in the statutes. Rev. St. U. S. § 4919; 
Moare v. Marsh, 7 Wall. 515; Mowry v. Whituey, 14 Wall. 620; Co. Litt. 
§ 376, laid down this: 

" AIso if two men doe a trespasse to another, who releases to one of them by 
his deed ail actions personalls.and notwitlistanding sueth an action of trespasse 
against the. other, the défendant may wel shew that the trespasse was done by 
him, and by anotlier, his feJlow, and thitt the piaintife by his deed (which he 
sheweth foitli) released to his fellow ail actions- personals, and demand the 
judgment, &c., and yet such deed belongeth to his fellow, and not to him." 

This seems to be good law to this day . 2 Greenl. Ev, § 30; Eastman v. 
Grant, 34 Vt. 387. A plaintifi' is entitled to but one satisfaction of his 
•cause of action, whether but one or many may be liable, or whatever the 
form of action may be. Fowell v. Forrest,2 Saund. 48a; Lovejoy v. Mur- 
ray, 3 Wall. 1. If the damages are actually paid by one, that is a sufïi- 
•cient satisfaction for aU. If such paymentis acknowledged by deed, the 
actual considération cannot be inquired into. If the plaintifiFhad brought 
suit agaiust the Pioneer Iron-Works alone, on the proofs in this case, as 
hère understood and considered, judgment would hâve been recovered 
for ail the infringement involved. After the satisfaction of such judg- 
ment no action could be maintained against the Safety Steam Generator 
Oompany for the same infringement, because the plaintiiF would befuUy 
satisfled for that. The infringement by one is the sanie as that by the 
other; and when satisfaction is made for thàt, the whole is satisfied. 
The pay ment and acknowledgment of it cover ail damages for the in- 
fringement by the Pioneer Iron-Works, and that includès ail the infringe- 
ment involved in this case, and covers ail damages for it. The agree- 
ment expressly proyides that the Safety Steam Generator Company shall 
not be released, but, whether released or not,' the orator bas no unsatis- 
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f5?ççl cMm to reoover upon against that cômpany. ' This case différa ftt 
this respôct from Chamberlinv. Murphy, 41 Vt. 110, where part satisfac- 
tion wag received from sorae of the défendants, and they were discharged 
withovit Biffecting the liability of the others for the residue. Therç the 
paynjent was received for but a part, and the rest of the cause of action 
was expressly reserved. Hère the payment is received for ail the dam- 
ages, and only the liability of the other défendant, so far as this case is 
concerned, is reserved, That liability was reduced to nothing when ail 
the damages were paid. 

The orator urges that the recovery of da.mages from a manufacturer for 
infringement does not relieve a seller or user, afterwards, from liability, 
and that even the recovery of da,mages from a seller would not relieve a 
subséquent user; and argues from thèse premises that the Safety Steam 
Generator Company is or may be liable beyond the Pioneer Iron- Works. 
BirdseU V. Shaliol, 112 U. S. 486, 5 Sup. Ct. Rep. 244. But as this 
case now stands, both of the défendants were liable for ail the infringe- 
ment by either as maker, seller, or user, and ail the damages for ail of 
this bave been paid. Nothing is left in that or any other view which 
has been presented or suggested itself. This resuit may not bave been, 
and probably was not, intended by the orator and the Pioneer Irou- 
Works, in doing what they did; still the conclusion that such is the 
légal, efifectof it seems to be unavoidable. As there is no relief to which 
the orator appears to be entitled against the Safety Steam Generator Com- 
pany, the bill must be dismissed as to that company. 

This conclusion would bave rendered any inquiry into the original 
liability of that company unnecessary but for the question of costs. 
Thereareno costs for which one défendant was liable that the other was 
not, that are made to appèar. Ail the costs for which one défendant 
waâ liable afe paid. There are none for which the other was liable re- 
maining to be recovered or paid. But both were liable for costs, and 
neither was entitled to any, as the case has turned, when the costs were 
inourred. For that reason neither has ever become entitled to costs. 
The stipulation provides for an injunction against the Pioneer Iron- 
WorkSi : : 

Witnesses appear to hâve been examined as to some prier patents 
which are material as to questions of anticipation, and which were not 
set up in thëanswer, nor formally put in évidence, but hâve been treated 
as regularly in the case for that purpose on the argument and in thfr 
considération of the case. Motion was made, and submitted with the 
case, for the amendment of the answer, and the allowance of thèse pat- 
ents as beîng formally in évidence. That motion is granted to make thfr 
case complète. 

Let an order be entered for the amendment of the answer, and the al- 
lowance of thèse patents in évidence; and let a decree be entered for an 
injunction against the Pioneer Iron-Works, according to stipuktion, and 
dismissing.the bill as to the Safety Steam Generator Company, without 
costs, and without préjudice to Ùie vaJidity of the third claim of th» 
Ci;avif|brd patent 
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MooBE a al. V. The Doba. Hopb Ins. Co. v. Samk. CJostjlioh 

V. Same. 

{District Court. B. D. Louiaiana. May 25, 1887.) 

1. SHirPING— BOTTOMKT AND BESPONDBNTIA — ^WHAT CpUSTITUTBa. 

The masterof aship, havingneed of moneyin aforeign port, executèd two 
instruments to secure loans, the ténor of which was that tne master, for nec- 
essary disbursements of the vessel, pledged the veaselandfrei^htforthe pay- 
ment of the âmount expressed, to be made 10 days after the arrivai of the ves; 
Bel at the port of destination, any other draft or obligation to be secondary. 
Except by implication there was no renunciation of the claim for repayment 
of theloan, unless theshiparrivedat her port of destination. Eeld.ta&iÛxme 
instruments had the force and y alidity of bottomry bonds. 

2. Same— Rank— As bbtween Bonds on Same Vessel. 

In a question as to the rank of two bottomry bonds upon the same shîp, the 
fact appeared to be that the obligations, thoagh dated one one day, and the 
other the next day, were for moneys expended during the same period and to 
relieVe the same necessity. Held, that sinoe the priority must be determined 
accofding to the necessity at the time of the actvances, and thèse adtancès 
were contemporaneous, a^d fumished relief from the same wants, the obliga- 
tions must rank as of the same date. 
8. Same— Advances by Ship's Agent fob General Atbiuob. 

A ship made iettison ôf part of her cargo, and upon her arrivai in a f oreigti 
port was libeled and sold. Seld, that the claims of the agents of the ship for 
money advanced in payment of her part of the gênerai average should be paid 
ont 01 the proceeds ôf the sale, before the bottomry bonds. 

4. Same— Natore op Ageniïs' Lien. 

The lien of a ship's agents in a foreign port for money advanced in pay- 
ment of her part oi a gênerai average arising out of a jettison of part of the 
cargo is a lien enforceab'le by a proceeding m rem in admiralty. 

5. Same— ExPBNSES m Pbepabing Ship fob Sale. 

A ship deviated from her course, and, after making jettison of part of her 
cargo,, reached a foreign port. Held that, upon a libe] and sale of the vessel, 
a claim of the ship's agents for naoney advanced for the préservation of the 
ship after she reached theharbor, and after she was côndemned. to plaCe her 
in a condition where she conld be sold as a côndemned vessel, should be first 
paid, before the bottomry bonds. 

In A4miralty. 

E. W. Hunti'iigtcm, for J. & C. Moore & Co. 

H. Denis, for Hope Ins. Ço, an^ claimants. 

2*. J, Senwnes, for S. A. Cosulich. 

BiLLiNGS, J. Thèse three causePj consolîdated and tried as one, pré- 
sent fhe fqllowing state of facts: On the lOth and llth days of Marcb, 
1886, the Aastrian ship Dora was at Pensacola, Fia., laden for a voy- 
age to Genoa, Italy, with a cargo of lumber. Having need of money 
for disbursements, and being without funds, the ûiaster, made and deliv- 
ered two instruments, — the one, for ,6,000 francs, on March lOth; and 
the, other, for 617 pounds sterling, upon March llth. The ténor of thèse 
instruments was that the master, for necessary disbursements of the ves- 
,sel, pledged thp vessel and freight for the payaient of the amounti .«x- 
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pressed to be made 10 days after the arrivai of the vessel at the port of 
destination, any other draft or obligatioa to be secondary. On Marcli 
14th the vessel set sail on her voyage, and proceeded to sea. She en- 
countered rough weather, and sprung àleak. The master, after consulta- 
tion with the other officers, to save the vessel and the residue of the cargo, 
caused a jettison to be made of a portion of the lumber, and, for safety 
of life, vessel, and cargo, dètermined to and did turn asidè from bis voy- 
age, and seek New Orléans as a port of refuge, at which port she arrived 
on March 24th. On sariie/daythe Austrian consul appointedsurveyors, 
who on 29th made an exàminatioiq, and ordered cargo to be unladen, to 
allow of further survey. The cargo was unloaded betwQen March 31st 
and April 22d. On April 29th the surveyors recommended that thé ves- 
sel be condemned and sold. The master was about to hâve the vessel 
sold, when, on May 18th, the libel in the first of the causes was filed. 
Upon her arrivai the vessel had bèen f)laced in the hands of J. A. Cosulich 
& Co., who had made thé disbursements, and afterwards libeled her in 
the third suit. Thèse M bêlants knew the owner of the vessel, and that 
he Was a mati of wealth. Thêre is no other évidence that the disburse- 
ments wère not made upon their reliance upon the vessel and the cargo 
for theamounts respeetively required for them. Messrs. Cosuli..j & Co.. 
advanced in ail the sum of $3,206.88. A gênerai average was adjusted 
of the Iqs3 a.riSing by the jettison, atid the éxpenditures at thia the port 
of refuge; and for the part of this loss and thèse éxpenditures, put by 
the adjustth^ht upon the ship, clàim ismade by Cosulich & Co. upon the- 
vessel and its procéeds. The vessel was sold, and brought $2,400, which 
is in the registry of the court. The questions are as to the validity and. 
priority of thèse alleged claims upon the ship. 

Mrst. What isthe character of those two hypothecations made at Pen- 
sacola? The proctors for those who hold them contend that they are 
bottomry instruments. Bottomry is defined to be a maritime contract. 
by which a 'ghip (or bottom) is hypothecated in security for money bor- 
rowed for tneipurposes of her voyage, under the condition that, if the ship^ 
arrive at the port of her destination, the borrower, personally, as well as 
the ship, shall be liable for the repayment of the loan, together with such 
premium thereon as may bave been agreed on; but that, if the ship be 
lost, the lender shall hâve no claim against the borrower, either for the 
sum advanced or the premium, (which is often termed "maritime inter- 
est," since it may be fixed without riecessary limit from the légal rate of 
interest in the country where the loan is made, or where it is to be paid.> 
The earlier bottomry contracts were executed under seal, and contained 
a spécial clause ïenouncing aU daim for repayment of the loan, unless- 
the ship arrived at her port of destination. The later usage bas dis- 
pensed with the seal. 

As to the absence of the old clause of renuncîation of claim of repay- 
ment unless thé ship arrived: InSimonds v. Hodgson, 3 Barn. & Adol. 
60, the court of king's bench, presided over by Lord Tentekdkn, C. J.^ 
reversing the judgment of the common pleas, (6 Bing. 114,) held that. 
where from the whole instrument it was manifest that the lender takea 
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upon himself the péril of the voyage, the instrument is one of bottorory. 
In The Nelson, 1 Hagg. Adm. 169, Lord Stowell held that when the 
instrument simply provided that "the money was to be paid at a certain 
time after the arrivai of the ship at her port;" that that was a sufBcient 
description of a sea risk, and made the instrument one of bottomry. I 
«onsider it to be settled by authority that thèse instruments hâve the 
validity and force of bottomry bonds. 

Second. As to their rank with référence to each other. The fact ap- 
pears to be that those obligations, though dated one one day, and the 
other the next day, were for moneys expended during the same period, 
and to relieve the same necessity of the ship. In The Virgin, 8 Pel. 551 , 
the court say, it is the practice to exécute the bond after the money bas 
been furnished on an agreement for a bottomry, as the précise amount 
cannot socner be ascertained. It is settled law that the holder of a bot- 
tomry bond must show that there was a necessity for the hypothecation, 
and that a bottomry bond may be good for a portion of the loan, and bad 
for another portion. It would foUow that the priorité' must be deter- 
ûiined ^ccording to the necessity at the time of the advances, and, as the 
advances were contemporaneous, and for a single necessity, the obliga- 
tions must rank as of the same date. 

Third. There remains the question as to the rank of thèse bonds con- 
sidered as one obligation, and the claims of Cosulich & Co. for their ad- 
vances at this port. A study of the éléments and grounds of the appor- 
tionment made by the adjusters shows this: That before the case camé 
into the hands of the proctors for the ship's agents at this port, they had 
caused a gênerai average to be made, to which the owners of the cargo 
had submitted, and their proportion of which they had paid. There is 
a further question as to expenditures in this port by the ship's agents, 
not included in the gênerai average, amounting to $346.31. ,1 shall 
first consider the question as if the lien upon the proceeds of the ship 
arose from a gênerai average. The éléments which make up the total 
which is apportioned are: $128.40, valueof the cargo jettisoned; $193.34, 
the value of the yawl and tackle of the ship thrown overboard and de- 
stroyed to save cargo; and upwards of $6,000^ expended by the ship's 
agents hère. This total is apportioned upon cargo valued at $8,686.40, 
and one-half value of vessel, making $1,884.17. So that the chief queS" 
tion strictly is as to the right to enforce a lien against the bottomry ob- 
ligations arising from expenditures made by the ship through its agents 
in a foreign port, a large portion of which has been satisfied by the own- 
ers of the cargo. As to the amount of the cargo jettisoned, the question 
is as to the validity and effect of a gênerai average as against the bot- 
tomry holders. The gênerai doctrine as laid down by the text writers, 
and as concurred in by the judges, is that money loaned upon bottomry 
is not affected by average or salvage. This language has led to some 
perplexity. In Oobgaardtv. The Anna, in the United States district court 
in Rhode Island, reported in 9 Amer. Law Reg. (N. S.) 476, the court, 
after staling four reasons in favor of the claim of the libelants, which was 
for the enforcement of a claim for bottomry money_ against a gênerai av- 
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eragCj tûaîntaius libelant's claim. But I think it fair to înfer that the 
court held that no gênerai average oould operate against bottomry. But 
this case stands alone asaiî express adjudication of that conclusion. In 
Cargoy^ec GaMm, Brown & L. (1863-6.5) p. 184, the court interpreted 
this oftenHjuoted maxim as to bôttômry obligations not being liable to 
average; and held it was, true only as between the owner of the tbing hy- 
pothecated and the owner of the bottomry bond; but that, as between 
the holder of the bottomry bond and those whose lien arises in respect 
of services by which the thing hypothecated had been benefited, this 
maxim did not hold. This case maintained the lien arising from a genr, 
eral average for rescuing a portion of the cargo against the ship and rest 
of the cargo, as having a priority over a former respcmdentia. There c^n 
be no doubt but that this last décision is based upon a correct apprécia^ 
tion of the subject of maritime liens, and is correct. In Gope v. Dock. 
Oo., 10 Fed. Rep. 142, 144, is given the reason for maritime liens upon 
ships, as foUdws: 

"The shipand ail things pertaining toit are, in the law of admiralty. so far 
as monçy^-responsibility is concerned, qlothed with personality. Those who 
repair her,, or loan money upon her, ôr eqùip or man her, or who work for 
her, those who are inj ured by her, and those who save her, may look to her for 
judgment as the debtor. The reason for this is tiiat ships are olten distant 
far from hôiiie and their owners, àhd commerce was vastly facilitated, and 
the intei'èst 6f al! concerned therein vastly promoted, by their being endowed 
by law with the attributes or faculties of a personal debtor. This reason is 
the origin of the whole doctrine of maritime liens; and by this reason mari- 
time liens are to be ascertained and measured and ranked," 

Whoever lends money upon a .bottomry obligation for the ordinary 
transactions of her voyage, has a lien upon the vessel which outranks ail 
lienholderSj Save the mariners for their wages. But where maritime se^v- 
ices or saciîfioeà or expenditurea are rendered necessary which carry with 
them maritime liens, the holder of the bottomry bond, likéany othe'r mort- 
gagee or pledgee,.has his conditional interest burdened precisely as if h© 
were to that extént an owner. Indeed, the bottomry holder can be no 
more than absolu te owner, so far as third persons are concerned. To hold 
any more restricted doctrine wOuld préjudice the interests of the bottomry 
holder himseif. It is for his interest as well as for that of ail other al>- 
solute or conditional owners that the whole should be saved by a sacri- 
fice of a part, and that the whole thus saved should contribute to make 
good the sacrifice, and that salvors and ail others who render benefits 
which save or render available the bottom pledged to him, should haye 
a lien upon that bottom, even against him. See Williams & B- Adm« 
Jur. 64; 65; and Macl. Shipp. 702-705. I think that, upon reason and 
authority, the gênerai average should bepaid beforethe bottomry bonds» 
The transactions but of which the général average arose were subséquent 
to thèse bonds, and aided in providing and making available the bottom 
which thèse boûds contingenûy r^resented, 

" But it iS' urged by the iearned proctors for the bottomry that the gen^ 
eral average does not carry with it any maritime lien which can subject 
the ship to admiralty jurisdictioaw It wiU be conceded that ail juriscs 
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bavé held that the gênerai average carried with it a lien, either at com- 
mon krw or in admiralty. Those who, under certain circumstances, 
hâve deniéd that it constituted a privilège enforceahle in the courts of ad- 
miralty hâve admitted that it gave a lien which was good in the common- 
law courts. This would be sufficient to dispose of this point in favor of 
the claimants as to the jettison and la ter disbursements. The three Con- 
solidated cases may be treated as one case initiated by the bottomry 
holders, and, the res being in the possession of the court, the lienhold- 
ers other than those of an adniiralty character might be decreed to be 
satisfied out of the res or its proceeds. This is the point decided in 
The Lottaioanna, 21 Wall. 558, %S1, 582. But the weight of authority 
is in favor of the gênerai average in this case carrying with it such a 
lien as would of itself give and maintain admiralty jurisdiction. It 
would be idle to review ail the cases in which the question bas been 
passed upon. It may be said that in England this lien is treated 
as purely of a commonJaw character; while the weight of American au- 
thorities is decidedly in favor of its carrying an admiralty lien capable 
of being enforced in a proceeding in rem in a court of admiralty, Nor is 
it necessary to examine the earlier décisions in the United States suprême 
court bearing upon this subject, because this précise question was pre- 
sented tb that court in Nemours v. Vance, 19 How. 162, 171. It was 
there held that the owner of a cargo jettisoned has a maritime lien on 
the vessel for the contributory share due from the vessel on an ac^ust- 
ment of a gênerai average, which lien may be enforced by a proceeding 
in rem ÎQ the admiralty. 

LastJy, as to the claim of Cosulich & Co. for the $362 expended by 
them as the ship's agents, after she was brought into this port, and which 
was not included in the gênerai average. For the most part, or to the 
extent of a great part, thèse expenditures were made for the préservation 
of the ship, and, after she was eondemned, to place her in a condition 
where she could be sold as a eondemned vessel. They were therefore 
expenditures made in a foreign port, which tended directly to enâblô'the 
bottomry-men to realize out of the vessel in a port where she had to be 
sold. Those which are vàlid against the ship rank before the bottomry 
holders, precisely as would the expenses of an auctioneer in making the 
sale; they were a necessity or there could hâve been no realizing out of 
the vessel for the bondholder. There is a séries of cases in which the 
suprême court of the United States bave defined the liens of those who 
expend moneys upon ships in foreign parts, which, in their own lan- 
guage, hâve "had the effect to place thèse liens upon a more substantial 
footing." Those décisions maintain the gênerai doctrine that expendi- 
ture which benefits the res créâtes a lien. Thèse cases are The Grape- 
Shot, 9 Wall. 129; The Lulu, 10 Wall. 192; The Patapsco, 13 Wall. 329; 
27ie Emily Souder, 17 Wall. 666. Those cases also dispose of the point 
taken that, because the parties making the expenditures know the owners, 
and know them to be persons of wealth , that therefore they gave the crédit 
to the owners, and not to the ship; for they hold, àmong other proposi- 
tions, ÇPatapscOy 13 Wall. 334,) that the burden of displacing the lien 
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from the vessel, where expenditiares were necessary, was upon the claim- 
ants. In that case the charge upon the books of the libelants was against 
the owner personally, and still the court held the crédit was given to the 
vessel. The conclusion is that Côsulich & Co. must first be paid the 
amount adjusted by the gênerai average as the con tribu tory share of the 
vessel's loss and expense, viz., $1,308.40, and for such portion of the 
expenditures of $346 as were necessary in order to préserve the vessel, 
(and to ascertain thèse items there may be a référence.) The balance of 
the proceeds must go to the holders of the two bottomry obligations pro 
rata. 



The Doba. 



MooBB et. ai. v. The Dobà. Hofe Ins. Co. v. Same. Cosuuch r. 

Same. 

(Cirouit Court, E. D. Louisiana. February 35, 1888.) 

Mabitimb Liens— Peiorities—Adv anges to Pat Seambn's Waghs— Bottomkt 
Bonds. 

An Austrian ship botind ftom Pensacola, Fia., to Qenoa, Italy, devlatéd 
from her course, and, arriving at New Orléans, was libeled and seized. Two 
of the libels were for bottomry bonds, and a third for money ad vanced for the 
payment of mariners' wages. JBeld, that the money advanced by third libel- 
ant for such payment having been so used, he acquired a lien of equal rank 
with that extinguishèd, and fais claim ranked above the bottomry bonds. 

In Adnjiralty. On appeal from district court. 
See 2%e Z)om, ante, 343. 
E. W. Euntington, for Ji & C. Moore & Co. 
if. Denis, for Hope Ins. Co. and claimanta. 
T. J. Semmes, for S. A. Côsulich. 

Pakdee, J. The elaborate opinion given in thèse cases by Judge Bil- 
LiNGS satisfactorily settles ail the questions considered. There remains, 
however, to be disposed of a claim of S. Côsulich & Co., of $1,208.30, 
alleged to hâve been paid to the captain of the Dora to pay seamen's 
wages. In the account attached to the libel made up May 21, 1886, 
and indorsed, "Approved, M. Premuda, Master," thesaid item ischarged 
as follows: "P?d cash to captain to pay off the ship's crew for provisions, 
etc., $1,208.30." The claim is supported by the évidence of Côsulich 
that he paid ail the sums of money specified in his bill, and by the évi- 
dence of Capt. Premuda, whosaysi "Question. I find an item in Mr. Co- 
sulich's bill for $1,208, for paying provisions and expenses? Ansioer. 
Yes, sir. That is right. Q. Did you expend that money for that pur- 
pose? A. Yea, sir.'' On the first submission of the case, this was ail 
the évidence in relation to the said item. Subsequently the évidence of 
Capt. Premuda was taken under commission, and he then testifies that 
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of the item $1,208.30 notbing was for provisions; $1,150 was for wages 
and $58.30 was for expenses; of the sum for wages $990 accrued before 
the Dora left Pensacola, and $160 accrued after the ship was condemned, 
and before the sale. On cross-examination, the captain further says: 
"The wages were due the crew for about five months' services — from No- 
vember 2, 1885, to March 17, 1886, which is the date on which the 
ship deviated from her course; also from April 29, 1886, the day when 
the ship was condemned at New Orléans, to the 29th day of May, 1886, 
when she was sold. At différent times during the month of May, part 
of the crew was paid and discharged; the aggregate of the wages paid to 
thèse men were $160, explained this: Mate, $30 per month; boatswain, 
$25 per month; cook, $22 per month; 14 sailors, together, $206 per 
month; petty expenses, $58.30." Answered from private mémorandum 
book, which cannot be annexed to answer. "The names of such persons 
paid out of the said $1,208.30, so far as I can furnish, are as follows: 
Mate, Giovanni Amandick, Lussinpleolo; 6oatew)am,Carcich, ofChimehi; 
cook, Dargonis, Dalmatia. I do not know the names and places of rés- 
idence of the fourteen sailors. According to custom I took no receipt." 
There is no conflicting évidence. The showing thus made, while indefi- 
nite as to many particulars, establishes without contradiction that, when 
the Dora was in the port of New Orléans, there was owing to her crew 
for wages the sum of $1,150; $990 of which accrued before the date of 
the bottomry bonds sued on, and $160 of which accrued just before and 
just after the seizure was made in this case. Thèse wages were paid by 
the moneys advanced for the purpose by Cosulich & Co. 

By the iûaritime law sèamen's wages constitute a lien on the ship of 
the highest rahk. This lien is preferred to, and ranks, liens arising under 
bottomry bonds. See Fland. Mar. Law, § 282; The Charles Carter, 4 
Cranch, 328; The Virgin, 8 Pet. 553. Where funds are advanced to the 
master of and on the crédit of a ship, for the purpose of paying off mari- 
time liens, and the funds are so applied, the lender acquires a lien of 
equalrank ïtnd standing to those extinguished with the funds so ad- 
vanced. See 2%e Emily Souder, 17 Wall. 666; The Lulu, 10 Wall. 192; 
Insurance Co. v. Baring, 20 Wall. 159; The GuidingStar, 9 Fed. Rep. 521. 
As it is established in this case that Cosulich & Co. advanced thèse moneys 
in a foreign port, on the crédit of the ship, and they were applied to the 
extinguishment of mariners' wages, which are proved to hâve been due, 
and which, as bas been seen, constituted a lien prior to the lien of the 
bottomry bonds, it seems clear, under the authorities aforesaid, and 
manyothers that could be cited, that Cosulich & Co.'s claim should be 
declared a lien prior in rank to the bottomry bonds; in fact prior to any 
and ail the claims made in this case. 

The only answer is that the spécifie amount of wages due each sea- 
man, and his timè of service and discharge, do not appear in the évi- 
dence, and the absence of such spécifie évidence throws suspicion and 
doubt on the claim. I bave considered this, and to that end bave quoted 
herein the entire évidence on the subject, and the resuit, to my niind, 
is that too much is proved for the court to ignore on suspicions i^nsup- 
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p'ortedbyaHy évidence. It is apparent that the *ages' of the a'eaifiénj 
as daiimêd, "weïe due and owing;unles8 they wercj paid from the moneys 
advancèd on bôttomry atPensacola; and, if they;were paid from thoée 
moneysi then ' it was a fact which the libelant could and should hav« 
showû by évidence. It is proper to notice that the âdvance of moneys 
on bottOïtory bonds, and thé application of the same t» the necessities of 
the shîp, is only established by< the évidence of the captain, and that 
only id a'éetieral way, and withoutnaming a single créditer, or giving 
à single voucher. There is nolreagon that thé master's undisputed évi- 
dence fihould be taken intheonè case, and whoUy rejected in the other. 
Thedecreeto be entered will conforni to the opinion of Judge Bii^ 
LiNGB 6n ail the questions diàcussèd by him, and with this opinion on 
the daim of Cosulich & Co. for moneys advanoed to pay wagea. 



Thb Thomas Melvillé.' 

.WiNDMOLLEB et oL ■». The Thomas Melvillk. 

Levy et aZ* w. Same. 

{Circuit Court, 8. D. New York. March 16, 1888.) 

1. Admibamt— AppBAii— Review. 

. ThO' AÇtix^n q£ <^e district court in ref using to consider dama^ to a cargo of 
pTunea irom çoal-dust, because net properly pleaded, is subject to rèview on 
appealto the circuit court; 

S. Same— AmèNdment on Appeau 

The lihel; to recover for damage tp a shipment of prunes charged an unsaf e 
and unseaworthy condition of the vessel, so that her decl^s lealîed, and also 
'want 01 proper care, insufflciént dunnage, and improper stowage, The main 
damage was caUsed by sea water, but. Borne of the cases had been penetrated 
, by coal-dust. This last élément of damage was not referred to in the libel. 
, Itcame up, hpwever, in dealing with insurers, and some few questions were 
asked aboût it in libelant' s dépositions, but it was not insisted upon until the 
trial, more ithan three years after the arrivai of the ship, and long after re- 
spondenVs dépositions had been concluded, and the goods had been sold and 
taken away beyond the reach of examination. Eelâ, that libelant was not en- 
titled toûle a new or amended libel in the circuit court on appeal,nnd6rruleB 
of the circuit court, Bouthern district of New York, No. 181, providing for 
the exhibition, without leave, of "new allégations," etc. 

8. Same— Stbiking Nbw Allégations from the Piles. 

Rules of the circuit court, Southern district of New York, No. 130, provides 
that if the appellee shall hâve any cause to show why new allégations (flled 
without leaye, under rule Np. 131) pr proofs should not be offiered, or new re- 
lief prayed on the appeal, lie shall give four days' notice thereof, * * * 
and such cause shall be shown within the flrst two days of the term; otherwise 
the appeal shall bé allowed according to its terms. " HeÈ,. that the circuit 
court had ppwer under the rule to strike the "new allégations" from the flle^ 
on motion. 

Âppéal frpm district court. 
' AfflrmlngfSl Fed. Hep. 486. 
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In Admîralty. On motion to strike amended libels. 

Libds to recover damages to a cargo of prunçs shipped by the libelants 
on board the Thomas Melville, at Trieste. The main damage was caused 
by sea water, but a portion of the packages had coaMust on the outside, 
which seems to hâve penetrated some of the cases. This latter élément 
of damage wasnot referred to ineither libel as a separate cause of action. 
Some référence was made to it in dealing with the insurers, and a few 
questions asked about it in libelant's dépositions taken in 1883, but it 
wàs îlot set up as a distinct claim until the trial, more than three years 
afterthe arrivai of the ship, long after respondent'a dépositions had been 
completed, and the goods had been sold and taken away beyond the reach 
of examination. The district court refused to allow the libels to be 
amended so as to include this cause of action. There was a decree dis- 
missing both libels with costs, and libelants took this appeal. See 31 
Fed. Rep. 486. 

Jçhn Berryvnaà. WUcox, Adamsd: Macklin, for appellants. 

E.B. Cbntîera, for appellee. 

Lacombb, J. If the district court erred in not considerîng the coal- 
dust damage as not properly pleaded, such error may be reviewed in this 
court upon appeal. If the appellant wishes to put himself in a better 
position by amending his pleading, the same reasons which induced the 
district court to refuse him such leave seem, upon examination of the 
affidavitsand papers, sufficient to induce this court to deny him that 
relief. IJe has filed an amended, or, as he calls it, a "new" libel, with- 
out leave, under rule 131, which provides that "if new allégations are to 
be made * * * in this court, then the libelant * * * shallex- 
hibit in this court a libel, on oath, within ten days, to which the ad- 
verse party ehall, in twenty days, answer on oath, subject in each case 
to extension; * * * and on default the court wUl make" a proper 
order for the final disposition of the case. Appellee moves to strike this 
libel from the files. In support of his motion he refers to rule 130, 
which provides that if the appellee "shall hâve any cause to show why 
new allégations or proofs should not be ofi'ered, or new relief prayed 
on the appeal, he shall give four days' notice thereof, * * * and 
such cause shall be shown within the first two days of the term; otber- 
wise the appeal shall be allowed according to its terms. ■' Upon the mér- 
ite this court is satisfied that good cause is shown against there being 
ïiow presented any new allégations as to the damage from coal-dust. It 
is true that no leave is asked to présent new allégations, and that rule 130 
does not expressly provide for striking the new libel from the files, but 
it would be a senseless practice which would incumber the case on ap- 
peal with allégations which the court would not consider upon the argu- 
ment. In the absence, therefore, of any authority, — and none is cited, 
— holding that this court may not strike the amended or new libel from 
the files, the motion is granted. 
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' ■ The Beothebs Apap.* 

Zaccaeo V. The Bbothers Apap. 

{Diitrîet Court, E, D. Nm York. February 17, 1888.) 

Maritime Liens— Enfobcembnt—TJnsaTisfibd Jtjdoment in; State Cottbt. 

A judgment recovered. in a state court against a master for the value of sup- 
plies furnialieâ a'vessel, and Which remains unsatisâed, is no bar to the en- 
forcement in admiralty of the lien upon the vessel for suoh supplies. 

In Admiralty. 

John A. Anderson, for libdant. 

UUo, Rud)samen, & Hiébe, for claimante. 

Benedict, J. This is an action in rem to enforce àgaînst a foreign 
vessel a lien for certain supplies furnished to the vessel in the port of 
New York. The furnishing of the supplies is proved, and there is no 
sufficient proof to warrant the finding that they were farnished on a Per- 
sonal crédit alone. The only question in the case arises out of the fact 
that prior to instituting this procCeding the libelant brought suit against 
the master of the vessel in a state court for thèse same supplies, in which 
action he recovered a judgment agiainst the master, but of which judg- 
ment he has been unable to obtain any satisfaction. The contention on 
the part of the claimant is that the libelant lost his lien upon the ship 
by suing the master as he did. I cannot agrée with the claimant in this 
contention. Upon pfinciple, it seems to me that in cases where a, lien 
upon the ship arises, and also a, personal liability on the part of the 
master and the owner as well, the ereditor must be allowed to pursué 
each of thèse remédies in succession, until he obtains satisfaction of his 
debt. That he should be able to do this seems to me to be the reasôn 
why thèse several remédias are given by law. Surely the value of the 
rule will be largely diminished if it be held that a futile attempt to en- 
force the master's personal liability deprives the créditer of the benefit 
of the ship's liability. The case of The Bengal, 1 Swab. 468, and The 
John and Mary, Id. 471, are directly in point, and adverse to the conten- 
tion of the claimant. Judge SxoaY has soinewhere remarked to the same 
effect, but I cannot now find the case. No adjudged case in this coun- 
try has been called to my attention, except thé case of The SwaUow, 1 
Bond, 189, which seemshard ly in point. There the créditer had elected 
to enforce a lien given by the state law. 

Let the libelant hâve a decree for the amount of the bill, with interest 
and costs. 

'Beported by Edward Gt. Benediot, Ssq,, of fhe New York bar. 
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Bâ:Eeb V. Uniteb States. 

{Oireiiit Court, D. Califomia. Marcli 6, 1888.) 

OouKTB— J0KI8DICTION — Claimb against TJnithd States — Subveting Cîon- 

TRACTS. 

The act of Congress March 3, 1887, (34 St. 505,) provides that where the amount 
in controversy is between $1,000 and $10,000 the circuit courts shall hâve con- 
current jurisdictionwith the court of claims of" ail claims * * * founded 
upoii * » * any law of congress, * • * or upon any contract, express 
oj implied, with the government of the United States," etc.; "claims which 
hâve heretofore been rejectedor reported on adversély by any court, depart- 
ment, or commission authorized to hear and détermine the same" being ex- 
cepted. The complaint upon a surveying contract set out that the surveyor 
gênerai pf California had appi-oved the fleld-notës, and certiâed them, as wëll 
as the performance of thework, but that before he forwarded his report to 
, Washington, D. C, he was ingtructed by the commissioner of the genertd 
land-office to proceed no furtherin thè matter. Under the terms of the agree- 
mënt, this report should bave gohe to the said commissioner, and, if approved 
by him, been then ref erred to the auditor for final allowance and payment 
Seld, on demurrer to complaint, that the claim had not been "heretofore re- 
jected ol-' reported on adveïsely, " within the meaning of the act, and that the 
circuit court, sitting in California, had jurisdiction, the amount suedforbe- 
ingbetween $1,000 and $10,000. 

At Law. On demurrer to complaint. 

A. P. Vav. Duzer, for plaintifiF. 

/, C. Carey, U. S. Atty., for défendant. 

Sawyër, J., {oraMy.') This is a suit on one of thèse surveying con- 
tracts, — a civil suit to recovePthe amount due on one of thèse contracta, — 
the persbns connecteid with which are under indictment in this court for 
conspiring to defraud the government. The point is made and urged, 
that the court has no jurisdiction, for the reason that this particular 
daim has already been passedupon bythe land departmentat Washing- 
ton, and rejected; and that it so appears upon the face of the complaint. 
I do not so read it. The contract is set out in fuU, and in connection 
•with the other allégations in the complaint, I think, a good cause of ac- 
tion is stated. The objection made to the jurisdiction is, that the case 
stated is not within the tei'ms of the act, as it appeai-s to hâve been con- 
sidered and rejected by the proper department. 

The act of March 3, ISSV, conferred jurisdiction on the court of claims 
to hear and détermine " ail claims * * * founded upon * * * 
any law of congress, * * * or upon any contract, express or im' 
plied, with the government of the United States," etc., provided nothing 
in the act shall be construed to give jurisdiction to hear and détermine 
"claims which hâve heretofore been rejected, or reported on adversély by 
any court, department, or commission authorized to hear and détermine 
the sânae." 24 St. 505, Section 3 gives concurrent jurisdiction to the 
circuit courts over ail such claims wherein the amoûpt claimed exçeeds 
$1,000, and isJess than $10,000. I am not fuUy satisfied what the ex- 
ception as to a détermination or reporting against by a department is in- 
v.34P.no.5— 23 
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tended to embrace. But giving the provision its broadest signification, 
it only extends to claims "beratofoirç'? aoted npon and rejected by the 
department, that is to say, before the passage of the act; and that does 
not include the(contrâct- sets ont iri the complaint, in this action. The 
complaint does not say that the claim has been passed upon by the de- 
partmeM'at Washington, •ttûèï'ejieeted. The Bûrveyor gênerai was, ao 
cording.to ,th.e,'CjQntract, to.apprç^ye and çertify to the field-notes, and 
certify tô th© amount due, and then his approval and certificate were to 
be sent to Washington, Tt^hèté|t Ws to be considered by the commis- 
sioner of the gérerai .lanà-pj^,ça fpf hïaàïiproyat, and, then referred to 
the auditor for 'final allowance and-p^yment, so that theauditor was the 
mantofindlypass upon the çlàimiv^T^^ avërbiehts are that the sur- 
veyor>igenerial approved arid ceriifiéd to thé field-iiotes in the proper 
mt»de,»*had approved the field-note»} certified that the work was per- 
f();niied iù',g(jçpj;danqe with thé c<)!^traçt^ and that the plaintiff' is entitled 
to his money; but that before heforwaxded bis repoirtio Washington, 
he receivéd orders from t^e^èomaiissiorierof the général land-office not 
to tàke aAjr fu^tiiér aétiph ifl ,'it* Pt tô' j^épprï ' ii tq Waëbîngtoh . That in 
conséquence:©! thèse positive an4 distinct orders, it had never been for- 
warded to Washington, consequently the department at Washington 
whose duty it was to pass upon the claim never did consider and pass 
upon it, and it never was determinied or rejected. On thé contrary, by 
the action of the commissioner, consideràtioti was prevented, and it was 
not determined or rejected by the proper department before the passage 
of the act or at any time. I do not think it cornes within the proviso, 
thatexcliidedfrom jurisdiction daims " heretofore " determined or rejected 
by the departmeintj giving the Statute the broadest signification. I do 
not think itl cornes within the pnrviéw of that prohibitory clause, and 
the complaint stateB a good catise of action over whieh; the court bas ju- 
risdiction, :'^:'l !,; :: ,.,.,.•,,.* 
The démurrsr must therefôre be oyerruled, and it is BO ordered. 
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{ClrciM Cowrtf D. ÇàWornia. Maroh 5, 1888.T 

AtLaw. OU demtirrer to complaint. 

■ Sàwtéb, J;, {otallpi, ) The plaintiff in thIs case is one* Of the parties, also, 
embraced in >tke Indictments. He i sets out twb contracts similar to that set 
eut ia Sakèr'S'Case, ontei 353, and they;do not appearto hâve been passed' 
upon by the i department. One of thçm is stated to hâve been approved by, 
Surveyor, General Brçwn. and the other by Suryeyor General Hammond, but^' 
it doea not appeàr thaï the departiiié'nt evei" determiïîèd br passed upon éitKér' 
or reported agàibst them^ The àllegàtion is such as to niake put a good causé 
of action, and the saine Prder willbe raade in this case as in the other. 
The demuirer will be overruled, with leave to answer in 80 days. 
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■ PiàcB ei' uà. ». HuNTKK et oZ^' 

' iÇireuit O0un,,K I>. FenKtffhania, Febrnafcy 8, 1888J 

1. Ïaxatidn— Taxable Propbrty— Trusts— Statutbs—Rhpbal. 

Thé Pennsylvania statùte of Aptil 22, 1848, (P. L. 486,) which imposés a tàx 

■ ■■■ ' of three mills "upon ail prâpëtty, real or perso&al, (not taiced nnder exiBtin|r 

; Ifi^rs,) faeld, owned, used, OT invested by any poison, company, or corporfition, 

in trust ^ for the use, bei^eflt, oîr advahtage of any other person, company, oi 

corporation, " was nbt repealed by tlie act of 1876 and îts suppléments, passed 

in 1881 and 1885, in so far as it relates to property in Pennsyiyania, lield by a 

., Pennsyiyania corporation in trust for non-residenitg of the state. The asaess- 

mént of âucli a tax upon property so held is within.the literal scope of thé 

set aSdApril, 1846. 

S, Samb— NoN-BiisrDBNT BbnéWiciabies. 

4 Btate bas the power to tax property -within its bpundaries held by a rési- 
dent trustée for a non-résident ee»lui que trust. 

Eichdrd L. Ashhurd, Angélo T. Predey, Rowland Eoana, WiUîam Henry 
/îawZe, and i2., CJ iifcMMrfrw, for complainants. 

RuJmE. Shapley &aà Wm. 8. Kirkpatrick, Atiy. Gen., for respôndenta. 

McKejîînàn, J. The prayer of this bill is for an injunction to restrain 
the payment or collection, by John Hunter, reçèiver of taxes, and tha 
other défendants, of a tax bstensibly imposed by the laws of Penrisyl- 
vania upon mortgàges for abbut $200,000, held by the Philadelphia 
Trust &Safe Deposit & Insurance Company, a Pennsylvania corporation, 
for the bënefit-bf Mrs. Price, one of the complainants, and a non-resident 
of the state of Pennsylvania. Two questions are involved in the case, 
upon thè décision of which its resuit dépends: First. Is the tax com- 
plained of authorized by the laws of the state? Second. If it is, has the 
state the power to impose it? 

1, It is conceded by the counsel of the défendants that the tax is im- 
posed by the Pennsylvania statute of April 2i2, 1846, (P. L. 486,) and un- 
less thàt act is in force and covers it, it has no warrant elsewhere. That act 
subjects toa tax of three mills "ail property, réal or personal, (not taxed 
under exîsting laws,) held, owned, used, or invèsted by any person, com- 
pany, or corporation," in trust for the use, benéfit, or advantage of any 
other person, company, or corporation." Argument or comment cannot 
make the import of this act any clearer than is expressed in its own un- 
aihbiguous and comprebensive phraseology . It iiicohtestably enacts that 
ail property held by a trustée in the state, for the benefit of another, shall 
be subjeçt to the tax imposed, irrespectiye of the domicile of the benefi- 
ciary. But it is urged that this act is repealed by thé act of 1879 and its 
suppléments, passed in 1 881 and 1 885. This, however, is not so. Those 
acts repeal former acte in so far only as.their provisions are inconsistent 
with those of previous acts. While somê of the provisions of the act 
of 1846 are changed by thèse subséquent acts, the tax hère involved 'h 

•Reportedby C. Berkeley Taylor, Bsn., of the Philadelphia bar. 
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not referred to, and hence ia undisturbed. We are therefore of opinion 
that the act of 1846 is still- in force so far as it relaies to the tax com- 
plained of, and that the assessment of this tax is within its literal scope. 

2. Has Ihe statethe poWerto impose thia tax? Insevéfal of thestate 
suprême courts this question has been the subject of considération, and 
it has,,uniibriïily held that; prppèttyjis taxable by thë stdtës as against 
the trustée atihis place of résidence, where the cestwis que Irustent are non- 
nesîdënt». Pwple v. A^essm-s, 40' V!'. Y. 154; Latrobe v. Baltimore, 19 
Md.'l3; (Mm y. Bail, 21 Vt. 152,; Don- v. Bomn, 6, Gray, 131. In 
Pennsylvania, since the act of 1846, the décisions of the suprême court 
areof sîmilàr effect. Thus, ih Bovpugh of Carîide v. MdrshaÛ, 36 Pa. St. 
401, where the cesfrà que triistmt were non-residents, and the trustée & 
résident of the state, the court déclares that the fund in the hands of the 
trustée was taxable for dtate purpôâes at his place of résidence under the 
act of 1846. See, also, West Chéstér v. DarlingUm, 38 Pa. St. 157. In 
the suprême court of the United States no case has been decided involv- 
ing the question presented hère. Corrélative questions hâve arisen, and 
hâve been adjudicated, but they do, not furnish any authoritative guide 
to the détermination of this case. State Tax on Foreign-Heîd Bonds Gases, 
15 Wall. 300, is the leading case of its class. By a law of the state of 
Pennsylvania, a tax was imposed, upon bonds issued by a Pennsylvania 
railroad corporation, and held and owned by nOn-residents. It is to be 
noticed that the legaland bénéficiai ownership of the subject of taxation 
were both in ario'ther state than pennsylvania, dëterminable by the rési- 
dence of each owher^ and hehce was beyond the jurisdiction of the latter. 
The court held, that the law was invalid, as impairing the obligation of 
the contraçt, between the corporation and its creditors, and that as the 
iitus of theproperty'taxed was outside the state, it was beyond her juris- 
diction. Speakiiig of thé powér of taxation, the court ^ay: "It may 
touch property ih every sbape,-^ih its natural condition, in its manufact- 
ured form, and in its various transmutations. , It may touch business 
ih the alinost infinité fprms in whicli it is conducted,- — ^in professions, in 
commerce, in maritifactùresj ànd in'transportâtiori. Uhless restrained by 
|)r6visions of the fédéral côristitutionj the power bf the mode, form, and 
éxtent of taxation is unlimifed, whén the sùbjects to which it applies 
are within her jurisdiction." In the présent case, the trust property in 
question was trahsferréd to the ù"ùstee, a Pennsylvania corporation, by 
two deeds bf trust, and by the will of Samuel lïairlan, to be held for the 
benefit bf his daughter, Jtrs. Price, during life, aiid then to be paid to 
her appointées or to her children. The légal title and ownership of the 
property was thus vested in thé trust company, and is under ite control, 
subject only to the terms of the trust. The trustée is domiciled in Penn- 
sylvania, as a créature of its law, and hence the sUiis of thé property is 
in that state, whëfe the trustée résides. It is thus in their own jurisdic- 
tion, and within the reach ôf her taxing power. 

The biU is disnîissed, at the costs oî the çomplainants. 
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Pullman Palace Cah Co. v. Central Tbansp. Co.' 

(Circuit Court, E. D. Pennsyhania. Marcb 2, 1888.) 

L iNiTONCTION— AgAINST PrOCEEDINGS AT LaW. 

Equity will not interfère by injunction to restrain proeeedings at law wben 
ail the matters of défense are as available at law as in equity, altbough com- 
plicated and more difflcult of présentation. 

8 ACCOUNTING — BbtWEEN PABTtES NOT HOLDIN» FiDUCIABY RbLATIOSS TO 

Each OthBe— Evidence. 

In an action between parties not holding a flduciary relation towards each 
other, based upon a right to au account of receipts and expenditures, the de- 
fendant cannot be called upon to produce vouchers or f urnish a detailed state- 
ment. 

In Equity. 

The complainant's bill was for an injunction to restrain the défend- 
ant from prosecuting at law a suit began by it against the complainant 
to reeover rent reserved in a lease executed by them in 1870. Upon a 
motion for an injunction the court dismissed the bill. 

Edward S. Isham, George F. Edmimds, Samud Dickson, and Richard C. 
Dcûî, for complainants. 

John 6. Johiiaon, for défendant. 

Bbadlby, Justice. Upon the renewed application for an injunction 
in this case we do not think that any new facts are presented which 
should induce us to change the conclusion formerly reached , to-wit, that 
the injunction should be denied as regards the action brought for rent 
accruing prior to the Ist day of July, 1886, when the complainants gav» 
notice of their élection to détermine the lease and contract of 1870. The 
ground of relief set up in the bill is that when, at the expiration of the 
contract with the Pennsylvania Railroad Company, in January, 1885, 
the complainants contemplated giving notice of their élection to lermi- 
nate the lease, in view of the réduction of net revenues below the 
amount of the rent reserved, the défendants, through their agents, in- 
duced and persuaded the complainants to adopt the other alternative of 
paying them an équitable sum or share of the net revenues that might 
be realized, and as should be agreed upon; and that the complainants 
consented to this, and acted upon that understanding in concluding a 
new contract with the Pennsylvania Railroad Company. The complain- 
ants contend that, aiter this arrangement had been go ne into, it was in- 
équitable and uujust for the défendants to claim and sue for the original 
rent. This ground was insisted upon on the former motion, but it is 
cpntended that since then the facts hâve been more fuJly elicited by the 
proofs, and that it bas been shown that the complainants actually gave 
notice to terminate the lease, but were induced to withdraw it, and to 
proceed upon the other alternative. Thpugh this is not the way in 
which the case is presented in the bill, we do not see that it makes any 

>Reported by C. Berkeley Taylor, Esq., of the Philadelphia bar. 



material difTerence în the case as far as the application for an înjunctîoa 
is concernéd. If tÉè ftîots côritended' fôt are agôod ground for relief at 
ail, they are ^s avftilabl^.as a défense at law as inequity. They are set 
up for the purposè oî showihg that the condition subséquent created by 
the eighth article of the lease, the. purpo^ of which was to cause the coy- 
enant to pay $264,000 perannumto cease, bas been accomplished. 
Proof that thiàt condition haâ been accomplished would be a légal défense 
to the action. ^ ,Whether the pleàdiiigi i^ the action are adapted, to the 
introduction ôî this kind of proof, we do not know. , 'That makes no dif- 
férence in' référence to this application. If the pléadings are defective, 
and the time.for aniendment bas hot expired, the pfdper ameûdments 
can be supplied. The difficulty of prbving the fact that the net revenues 
are less than $264,000 a year on account of the complication of the mat- 
ters invoived, we do not regard as, by any means, such as to draw the 
case intoequity. It is not a question of account ariéing upon a fiduciary 
relation, and does not involve thei principles of such an account. It is 
necessary, it is true, for the complainants to show by their receipts and 
expenses that their net revenues are less than $264,000, but that may be 
done by a mode of proof very far short of that required from a trustée 
or agent in rendering an account to bis beneficiary or principal. We 
do not suppose that the défendants would be en titled to call for vouch- 
ers, or to be furnished with a detailed statement. 
, The motion must be denied. 



PaBCAULT V. COCHEAN. 

(Cveuit Court, D. Belaware. March 2, 1888.) 

h MoBTQAGBS— Récitals— CoNCLDSivBiiiKisa. 

A niortgage on land in Delaware, given as additional security for the pur- 
chaseprice of land in Maryland, was dated July 38, 1871, and recitôd that the 
deed from the vendor and the purohase-money mottgage bore date both, and 
were delivered both, on that day. Held, on bill to foreclose the Delawaye 
mortgàge, that the récital as to dates was not conclusive, and, it being shown 
that both mortgages and thé déed were delivered, ail three simultaneousiy, 
August 5, 1871, paroi évidence was admissible to show that the three instru- 
ments formed one transaction. 

3. Dbed—Of Barqain and S.^b— Omission of Baegainkb— Construction. 
In- Delaware, where the commoh m«de of assurance is a deed of bargain 
and sale operating under the statute of uses, the words in a deed, "bargains 
and sells unto the sole and separate use of the said P., " will be construed, in 
eqùity, When the intention of the parties is clear, to mean " bargains and sells 
unto P., and to the only proper use and behoof of the said P.;" and such a 
deed will be reformed to. carry that intention into effect. 

Z. VENDOB.AfND VENDEE— SURBTT BOB Ykj^DISE^RsiLBASB BT NeW CONTRAOT. 

A deédî, Which contàined the osual covenant for "further assurances," re- 
Cited'tUat' grantors' titlé wàS'Under a bertaln will afad proceédlngs in partition 
. ia orphans' court. As security f tir the purchase money a mortgage was takeu 
on the land; and, as security for that mortgage, the purchaser's father gave 
a mortgage on other land of his own. Af ter the deed and mortgages were 
delivered, it was discovered that the orphans' court had no jurisdiction to 
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make the allotméiit under the will. The vendors, wbo had arîght to the fee- 
simple in tlie land, and who had made no intentional misrepresentations. 
thereuppn, of tieir own motion, seciired quitclaitns from ail Interested, and 
made the purchasër a gobd title. Held, on bill to foreclose the mortgàge from 
the father, that the father's obligation as surety was not discharged, itinot 
being made to appear that he had suffered any loss or injury, and the exécu- 
tion of the "fnrther assurance" net constituting a new cohtract. 

4. Same— FoRBCLOsnEB of Pdbchasb-Monbt Mobtgagb— Appointmest of Rfi- 

CETVBB. 

The makpr of a D(iortgage given asadditional security for the payment of a 
pnrehase-money mortgàge is not discharged by the fact that a receiver has 
been appoiûtea in the suit to foreclose the purchase-money mortgàge at the 
instance of the mortgagee, and with the consent of the purchasër; suçh an 
appointmçnt not changing the title to or creating any lien upon the land» or 
giving any advantage 6r priority to the mortgagee. 
6. Same— Dbpbeciation in Valujsb of Lakd. 

A serions dépréciation in the value of land after the time of its purchase, 
the vendor and yendee havin^ bargained on equal terms, in the absence of 
proof of fraud, misrepresentation, or concealment of any material fact On the 
part of the vendor, by whiçh the purchasër was betrayed into an unfortu- 
nate spéculation, will not discharge the surety of the latter. 

In Equitj'. Bill to foredose a mortgàge. 

Philip F. Thomas and Wm. C. Spniance, for complainant. 

Alemnder B. Qooper and George Gray, for respondent. 

Walbs, J. This is a suit to foreclose a mortgàge given by William 
A. Cochran, the défendant, to Catharine H. Pascault, the complainant, 
as additional security for the payment of 840,000, that sum being the 
purchase mofiey of a farm in Cecil county, Md., called "Greénfield," 
containing about 288 acres of land, whichthe complainant and her hus- 
band (now deceased) had sold and conveyed to Henry S. Cochran, the 
son of the défendant. The history of the case, aS gathered from the bill, 
answer, and proofs, is as foUows: In the eàriy summer of 1871 , the com- 
plainant, being the owner in her own right of 272 acres of "Greenfield," 
and her husbând owning the remaiuing portion, they entered into nego- 
tiations with Henry S. Cochran and William A. Cochran for the sale of 
the farm, and it was finally agreed that Henry S. Cochran would become 
the purchasër for $40,000. As the sale was entirely on crédit, no cash 
payments beinig required or ofifered, it was further agreed that, in addi- 
tion to Henry S. Cochran's mortgàge of "Greenfield" for the whole 
amount of the purchase money, the défendant should also give a mort- 
gage of bis farm on which he -was then residing, in New Castle county, 
Del. In puraùànce of this agreement, the complainant and her hus- 
bând, by deed datéd August 6, 1871, conveyed "Greenfield" to Henry 

5. Cochran, and thè latter at the same time gave his mortgàge of like 
date, to the complainant. On the same day, and at the same place, to- 
wit, on the 6th bf Aùgust, at the town of Ëlkton, where and when the 
transaction just mentioned took place, the mortgàge of William A. Coch- 
ran, the défendant, and his wife, dated thé 28th of July, 1871, was de- 
livered to the complainant. The deed and the two mortgages were ail 
intended to be of even date, the mortgàge of the défendant, as alleged in 
the bill, being a part of the considération, without which the conveyaace 
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to Henry S. Cochran would not hâve been made^ The principal debt 
was maâe payable by installments, at intervais of two years, beginnlng 
on the Ist of january, 1872, with interest payable half-yearly, the last 
of the installments not falling due until January 1, 1892. Henry S. 
Cochran failing to pay the interest on his debt after the Ist of January, 
1877, and, having made defeulit in, the payment of aÙ of the installments 
of principal due up to that time, the cômplainant, by her husband and 
next friènd, oii the 20th of August, 1878, brought a suit in the equity 
"side of the circuit court for Cecil county, prayingfor a decree of sale tm- 
der the "Greenfield" mortgage to satisfy her claim. This suit was re- 
sîsted by Henry S. Cochran, who filed a cross-bill alieging that the côm- 
plainant and her husband, at the time of their conveyance of "Greenfield" 
to him, did not hâve a légal title to the-same, and praying that his mort- 
gage might be canceled, and he be released. Thereupon the cômplain- 
ant and her husband tendered to Henry S. Cochran a deed, dated Octo- 
ber 26, 1878, perfecting the title, and curing the alleged defect, which 
he refused to accept. On the llth of June, 1879, a decree was rendered 
by the court dismissing the cross-bill, and directiug a sale of the inort- 
gaged premiseé on a day named, unless the claim of the cômplainant 
should be satisfied; and in that event the decree should stand as security 
for the payment of future installments. ïhis decree was appealed frora, 
and 80 rauch thereof as dismissed the cross-bill was affirmed by the court 
of appeals of Maryland.^ "Greenfield" was afterwards sold under the 
order of the circuit court, which distributed the proceeds of sale, and, 
after deducting crédits arising frora this source, tliere is now due from 
Henry S, Cochran four installments of principal, with interest, making 
the aggregate sum of $25,766.35, After filing her bill, on the 20th of 
August, 1878, but prior to the decree thereunder, the court, upon the 
application' of the cômplainant; and with the consent of Henry S. Coch- 
ran, appointed a receiver of thç rents and profits of" Greenfield," pending 
the suit. William A. Cochran was duly notified of his spn's default, and 
requested to make it good, and wag also informed of ttie légal proceed- 
ings in Maryland, and advised to take such measures as he saw fi.t to 
protect his interests. Henry S. Cochran is insolvent. So far the facts 
are undisputed. The bill prays that an account may be taken of the 
amount due to the cômplainant under the mortgage of Heury S. Coch- 
ran and payable by the said William A. Cochran under the terms of his 
mortgagCj and for a decree against William A. Cochran, the défendant, 
to pay the same, with costs, by a day to be named in the decree, and in 
default thereof that the lands mortgaged by the défendant be decreed to 
be sold for the amount found to be due, and that the said decree may 
stand as security for the other installments of principal and interest pay- 
able by the said Henry S. Cochran as the same shall respectively ma- 
ture. 

In behalf of the défendant it is contended that he is not liable as surety 
for the performance by his son of the'latter's oontractwith the complain- 

•84 McL L • 
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ant, of August 5, 1871, because the mortgage now în suit was given to 
securè the performance of another and différent contract, to-wit, one bear- 
ing date the 28th of July, 1871. The défendant insista upon his strict 
right to stand upon the précise terms of his guaranty as a surety, and 
without doubt he is entitled to hâve his claims, in this respect, fairly 
ccnsidered. His mortgage to the complainant sets out with the foUow- 
ing récital: 

"Whereas, the said Francis Paseault and Catharine C. Pascault bydeed 
dated the 28th day of July, 1871, conveyed the land and preinises in Ceci! 
county, Marylaiid, therein described, unto Henry Cochran, and took from 
said Henry Coclfran and Annie, his wife, a deed of mortgage of the same 
lands to secure the payment of forty thousand dollars, the puichase money 
therefor, in installments as therein set forth, [then foUows the conveyance 
from W. A. C. and wife to C. C. P.:] provided, that if the said Henry Coch- 
ran, his heirs and assigns, pay and satisfy tlie said purchase mohey of forty 
thousand dollars and interest in installments as the same become due and 
payable, then this deed to be void." 

Thé reply to this défense is twofold — Mrst, that the defendant's mort- 
gage, althoùgh dated on the 28th of July; was not delivered to the com- 
plainaht^ until the 6th of August, from which last day only it took effeot; 
and, séeondly, that paroi évidence being admissible to prove and Correct 
a mîstake iii'the récital of a deed, it has been conclusively shown that the 
deed and mortgage of August 5th are the identical ones referred to in the 
defendant's mortgage of July 28th, and that this fact was well known to 
the défendant ,at the time of the delivery of the instrunients, and aubse- 
quently confirmed by his own admissions. On the question of delivery 
the testimôhy of the patties is èontradietory, the complainant being clear 
and positive in her recollection that the defendant's mortgage was handed 
to her for the first time on the 5th of August, while the défendant states 
that immediately on the exécution df his mortgage, on the day of ils date, 
he delivered it tô the complainant's husband, vvho, as her agent, was ad- 
thorized to receive and accept it. The mortgage now in suit was signed 
and acknowledged at the defendant's résidence, in Delaware. Mr. Pas- 
cault and the defendant's wife, who vvere présent, are both dcad. Heiiry 
S. Cochran, who was also présent, has no( been called as a witness, and 
the notàry who took the ackhowledgment testifies tliat sevéral years after- 
wards ihe défendant asked him what he (the défendant) did with the 
mortgage on the day of its exécution, thus indicating some doubt in his 
own mind about the àctual disposition of the paper. The complainant ad- 
mits that her husband was employed by her to conduct the sale of "Green- 
field," but that nothing was donc in relation to it without her knowledge 
and consent. Assuming, therefore, that the complainant, being at the 
time a feme coverf, had the power to authorize her husband to accept the 
mortgage, thére is no évidence that she delegated this spécial authority 
to him, or that she had knowledge of the delivery at that time, and rati- 
fied it. Under such circumstances, as was remarked by an eminent judge 
in a récent case, (Blair v. Shaeff'er, BS Fed. Rep. 227,) "regard must be 
had to the inhérent probabilities based upon the situation of the parties." 
It must âlwayS be remembered, for the proof is clear on this point, 
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that the défendant bore an active part in ail the çegotîations whiçh led 
up to the sale of "Greenfield," thât he met his, son, lOn more than one 
occasion, at "Greenfield," in the firesence of the oomplainant and her 
husband, when the subject of tiie^sale and its terms were under consid- 
ération; that heexecuted:his mûrtgage promptly, aftd without question- 
ing, on the day;it waa submitted to him for that purpose, showing that 
the whole business had been prearranged and was fuUy understood; and 
:finally that he met the parties at Elkton, on the 5th of August, when the 
sale was eonsummated by thé exchange àhd delivery of the deed and the 
two mbrtgages. Thèse facts are ail in harmony with the complainant's 
declaratioji that she saw the defeiidant's mortgage fdr the firât time on 
tbe day îftwàs delivered to hqr, and it is by no meàfls'an improbable 
inference 'tha,t: the défendant or his son, had kept, possession of it yp to 
that time» It is not uncommon for a deed of conveyance and of a mort- 
g&ge'for the purchase money to be bf différent datesi iEach takes effeot, 
however, as a gênerai rule, from the time of its delivery. The date is 
only présomptive évidence of the time of delivery, but the presçimption 
may be rebutted by paroi, ai^d, rwhen this bas been done, the deed and 
mortgaige aise regarded as parts of the sapie transaction. Marburryy. Brien, 
16; Pet.; 21; Parmelee v. Siwipso», 5. Wall. 81 ; Lamb v, Cannon, .38 N. J. 
Law, 862; Porter v. BucUngham, 2 Har. (Del.) 197; 1 Jon,e8, Mprtg. .§ 
8à; 1 Giteenl. Ev. § 568a» note* : 
o In JffdS v..Cii2«)io»e, 4 Eastji481y I^rd ELijENBPBOtroH said; , 

''It iK quite îmmaterlal when it (the deed) was indented, and equàllyso 
,when it was oàade, by which it.may be i understood it was written. Tben the 
only Hiiaterial, Word is 'concluded,' and^ deed can only be said to be qpn- 
,çi,^ded when it ia delivered. ïhe, tlpio of delivery la the important time when 
it.tàteés its'effèct ais a deed." ^ 

And, Sachi;has ialways been the law, , There being satisfaçtory évidence 
that the int-Mition of ail the parties, was that thedefendant's mortgage was 
;to:bé given, at the time of the sale, as additional security for the purchase 
-mtaiey of "Greetlfidd," the circumstantial proof of- its delivery on the 
6th of Auguat is equally condusive, and it becamevalid and effectuai 
ifrom that day, and not before. v 

. The time of delivery being ascertained, there ia still less difficulty in 
applying this mortgage to the pUrpose for which itwas given., The rule 
that paroi évidence is inadmissible, tocontradict or yary the terms of a 
written contractj is founded où the presumption that the whole engage- 
toentof- the parties and the estent and manner of their undertaking, were 
redueed to writing, and that therefore any oral testirapny of a previous 
coUoqwium, br of conversations or déclarations at the time when it was 
eompleted, or afterwards, would tend to substitute a new and différent 
contract for the one which was really agreed upon, to the possible préju- 
dice ofoneof the parties. But there are well-recognized exceptions to 
thisigeneral rule, and it bas been well settled byrepeated adjudications 
that paroi évidence will be admitted to contradict or explain an instru- 
metitàif someof its récitals of facts. 1 Greenl.Ey.,§ 286, and notes. Thus 
in Mail v. ; Oazenove, supra, the plaintiff waa permitted to prove that a deed 



PAaCA,UIiT B. C0CHB4-ÎÏ. 303 

was madéandéoncliidedonaday subséquent tpthat oti whîch the deed 
itself stated on tbe face of it to havlB been made. In Johns v. Church, 12 
Pick. 659, the récital in a mortgage called for a note of $236, and the 
note ofFered in évidence was for $256. Paroi ptoof wais admitted to prove 
that the note produced was thé one referred to in the mortgage. In Hall 
V. Turell, 18 Pick. 455, there was a discrepancy between the note recited 
in the mortgage and the one produced, and évidence was allowed to show 
a mistake in date, also that there was no other note between the parties, 
and that the note oflPered was the one referred to in the mortgage. The 
court there held that paroi proof of such facts came within the principle 
of parcel, or not, of the prèmises intended to be conveyed. Se, in Htmgh 
V. Ba-iky, 32 Conn. 292, paroi proof was admitted to prove the identity 
of the note recitèd in the mortgage. In Jones v. Indmniiy Co, , 101 U. 
S. 622, the court, speaking through Mr. Justice Swayne, says: 

"It is Common learning in the law that paroi évidence is admissible to show 
that a deed absolute on its face is a mortgage; to establish a resulting trust; 
to show that a written contract was witbout considération; that it was void 
for fraud, illegality, or the disability of a party ; that iï was modified as to the 
time, place, or manner of performance, or otherwise; also to show the situa- 
tion of the parties, and the surrdunding circumstances, when it was entered 
into, and to apply it to its subject. * * * Thèse are but a small part of 
the functions which such évidence is permitted to perform." 

In support bt the judginent 6f the court in that case he cites Sheirrasv. 
Craig, 7 Cranch, 34, where Chief Justice Marshall says: 

^'It is true that the real ti'ànsaction does not appear oh the face of the mort- 
gage, * * * but if, on investigation, tlie real transaction shall appéar to 
be fair, though somewhat variant from tliat which is described, it wouJd sèem 
to be unjustand unprecedented to deprive tlie peraon claiming under the deed 
of his real équitable rights,unles8 it be in favor of a person who bas been in 
fact injured, by the misrepresentation." 

Paroi évidence to identify the subject-matter of a written instrument 
is always admitted. Dé Coly. Guar. 156; Id. 180, 181. 

Tliere is no prêteuse that it was not the intention of the défendant to 
become a surety for his son, nor is it disputed that a deed takes effect 
from the time of its delivery only, but it is claimed that the actual de- 
livery of deféndant's mortgage was on t^e day of its date, and that it 
cannot be made by paroi proof to apply to his son 's mortgage of a sub- 
séquent date; The évidence does not sustain this contention. There 
can be no reasonable doubt that deféndant's mortgage was delivered on 
the 5th of August, that it took effect on and from that day, and that 
it was coiitemporaneous with the exécution and "delivery of the instru- 
ments mëntion«d in its récital. And the law is equally clear that paroi 
proof may be admitted to contradict or explain; the erroneous récitals. in 
a deed, whenever it becomes necessary, in order to ascertain the real 
transaction between the parties. ,,- . 

The défendant also relies on the defective title of complainant an4 hei 
husband to relieve him from liaMlity. It is adnaitted that on August 
5, 1871, Mrs. Pascault and her husband did not pogsess the légal title 
to "Greenfield," or to any part of it, but it is not disputed that sbe. and 
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her husband had at that lime a rijght to a fee-Edmple title in the prem- 
ises coiiveyed; tfiat there was no îûtentional misrepresentation of any 
fact on her part; and that the origin and description of the title were 
fully recited in their deed to Henry S. Cochran. The Pascaults' deed 
sets out that their title was under the wUl of Mrs. Pascault's mother, 
and proceedings in partition in the orphans' court of Baltimore city, Mr. 
Pascault haviiig bought his portion of "Greenfield" from one of the dev- 
isees; but it turned out that the orphans' court had no jurisdiction to 
make an allotment under the will; and as soon as the defect was discov- 
ered, the complainant and her hùsband obtained a con voyance from ail 
the other parties interested, by which the légal title was vested in them, 
and they then executed and tendered a deed for the same to Henry S. 
Cochran. The deed of August 5th contained a cbvenant on the part of 
the grantors to "exécute and deliver or procure to be executed and de- 
livered such other and further assurances as may be necessary to secure 
said lands." The court of appeals of Maryland decidéd that the new 
deed, datéd October 26, 1878, cured ail defects of title; holding that 
there ha,d been no fraudulent inten|i or purpose on the part of the vendors; 
that Henry S. Cochran had.suffgred no injury or damage by the defect; 
and from the fact that the source of title jvas disclosed to the vendee, as 
stated on the face of the deed, it was évident that both parties supposed 
the partition referred to was valid and effectuai to convey in severialty the 
parts allotted to the several devisees, and that therefore it was a case of 
mutual mistake as to a question of law. Cochran v. Pascault, 54 Md. 1. 
The opinion of the court in that case is an able one, and is conclusive 
of the question of title between the parties to it , and the counsel for the 
défendant hère do not seek to controvert the correctness of the décision. 
The défense on this point is that under the deed and mortgage of August 
5th there was really no contract created between the complainant and 
Henry S. Cochran, because at that time a fee-simple title had not been 
conveyed to him, and therefore no obligation existed on his part for the 
payment of the purchase money, and that it was not untU "a new and 
distinct agreement" had been made between the créditer and the princi- 
pal debtor, by which the title to "Greenfield" was really conveyed, that 
the obligation to pay the purchase money became valid; that the con- 
veyance of the fee by the deed of August 5th was the considération of 
the defendant's guai-anty, and the failure of that considération discharged 
him as surety. It will be noticed that this branoh of the défense as- 
sumes two Ihings, — that Henry S. Cochran was not liable under his 
mortgage, becauâe no debt had been created by it, and that before he 
dould bemade so liable itbecàme necessary to make a new and distinct 
contract between him and the complainant, — which was a variation from 
the -ternis of the original one. In MiMer v. Stewart, 9 Wheat. 681, the 
rule governing the liability of sureties is lucidly and concisely stated by 
Mr; îustiOe Story, who, speaking for the court, said: 

"Nothihg can be clearer, both upoh principle and authority, than the doo- 
tritie that ttie liability of a surety is not to be extended by implication beyond 
the térms of his contract. To the extent, and in the manner, and Under tha 
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circumstances pointed ont in his obligation, he is bound, and no further. It 
iB tiob siifficient that he may snstain no injury by s ch^age in the contract, or 
that it may be even for liis beneflt. He bas a rightto stand upon the very 
terms of his contract, and if he does not consent to any variation of it, and a 
variation is made, it is fatal. And courts of equity, as well as of law, hâve 
been in the constant habit of seanning the contracté of sureties with consid-' 
érable strictness. * * * Ail the authorities proceed upon the giound that 
the undertaking of the surety is to receive a strict interprétation, and Is not 
to l|e extended beyond the fair scope of its terms." 

The opinion of the court in that case was not unanimous, but the con- 
cluding sentence may be accepted as formulating the gênerai rule. 

Now, what were the précise terms of the defendant's guaranty? Sim- 
ply, that in considération of the conveyance by the complainant and her 
husband of "Greenfield" to Henry S. Cochran, and of the latter's mort- 
gage for the payment of the purchase ni,oney, the défendant became a 
guarantor for the payment of that mortgage, according to the terûos and 
conditions of the contract between Henry S. Cochran and the complain- 
ant. It is urgèd on behalf of the défendant that his contract was made 
on the basis of a fee-simple title having been conveyed by the deed of 
August Sth, and, aë that was not done until long afterwards, he should 
be discharged. But this argument takes no account of the co venant for 
fui'their assurances. It is not denied that at the date of the first deed 
the grantors did not possess the légal title, although they had the right 
to bave such a title. What they did grant by the first deed was ail the 
title and right they then posseâsed, believing that they held the fee, but, 
to gUard against ail mistake, and to provide for the curing of ail defects, 
they, at the same time, and by the same instrument, covenanted with 
Henry S. Gochran, his heirs and assigns, to make such further assur- 
ances as might become necessary to secure a good title. The deed of 
October 26, 1878, was in faet nothing more than a carrying out of the 
original agreement, — a performance of the covenant that if the deed of 
August 5th should prove to be insufficient to convey a fee, the com- 
pkinant and her husband would make it good by another conveyance. 
They did voluntarily what they could bave been compelled to do by a 
court of equity on a bill for a spécifie performance of their covenant, eq- 
uity holding that to be done which the parties had agreed should be 
done. It cannot be truthfully asserted that the deed of October 26th 
was a variation from the original contract between the grantors and gran- 
tee of "Greenfield," when it was actually made in compliance with the 
terms of that contract, which otherwise would hâve been violated by the 
refusai or the inability of the grantors to exécute and deliver that deed. 
The covenant for further assurances was an essential part oî the first 
âèed, and bound ail the parties to it. Such a covenant bas always been 
held to be of great value to a purchaser. It relates both to the title of 
the vendor, and to the instrument of conveyance to the vendee; apd op- 
érâtes as well to secure the performance of ail actg for supplying any de- 
fects in the former, as to remove ail objections to the sufficiency and se- 
curity of the latter. It runs with the land whenever there is a privity 
of estate between the contracting parties, and inures,not only tothe ben- 
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éfit of «tilke/fiïst ;purcfhaser, but .to^.who take title Irpp), hiin. Platt, 
Cov. 840^61. Judge MiLiîEKj'in' Cochralnv. PasoauUi mpra, m consid- 
erihg 'tHei'éffect of this' cdVenaiHi iâ' th€ Pasoaults' deed of August 5th, 

\ "ïil jitiéijp^esent case, hoWe^ipr^'yjiBrè w^as nô demand for aspéèiflc perform- 
ance; bui^ Xhe vendors, actii^g yoÎHpiarily under their doyêtiànt, and at their 
own çogt,, eflectually cured t^^ .(ÏÇ^eÇ* Wfofe the bill for rescissiôn could be 
broughfc to a hearing. tt seecw ,t<p uVtliére is an élément ôf iaTituality in such 
a covenant, »nd that in this casé the parties, by giving and receiving a deed 
With thèse récitals and this covenant, mùst hâve contemplated this very ac- 
tion on the jiaxtof the vendors. 3?he covenant, while it secured the vendra 
a right of action tit law for davnages.for. breach of it, and a right to enforce 
in equity its speciflç performance,. gi^ve to the vendors the right, if theyso 
chose, to act under ,it Toluntanly, as ttiey hâve doue, and to curé the defecfe 
in the recitëd title as soon as ît'waé discoVered. We hâve liodoubt whatever 
of their right soto act; and withiôUt considerihg other grounds of objection 
to the éross-bill, we hold that the^curing of the defective title is a complète 
bar ta the relief Itprays for, unleas the complainants hâve shown that they 
hâve suflered ' some loss, Injury, or damage by the delay in perfecting the 

*W^1®-"' • ■ • ■ ;l';.'riv 

The reasons assigned for the jvidgtuent of the court Jn that case are 
consistent withigôod sensé and sojIHîdiilftw. The vendeie was attempting 
to repudiate adebt on account ofiatt alleged defect in the con tract by 
which it had been created, buttheicourt justly held that as the contract 
bad provided for the curing of guphidefeetjand the same had been cured 
without any lo8s or damage to the Vendée, the latteir could not bereleased. 
How, thèn, :can the vendees Sttretyibe discharged? Gn the strictest in- 
terprétation of his undertaking, wiÛ it, in the ianguage of Judge Stoby, h& 
extending it beyond the fair scope of its ternis to holdhim liable? There 
was, as has been sholvn, aetuaJly no such variation in the original con- 
tract bétween: the creditor and the [principal debtoras would discharge 
fcliesurety under the rule laid down by the suprême court in MiUerv. 
Siewart. Nothing was done for his; benefit or injury, ^nd fae suffered jpip 
loss or damage. What roight bav«, been his. position had, the original 
eontract bet'ween the complaintot and Henry S. Cochran never beea 
carried out and completed, is adifferent question; but, looking at exi^t» 
ing tacts, atid: not considering contingencies whieh never happene4, it 
does not appear that the relatioiis betweeû the parties were change^ by 
the deed of October 26th in fiuoh.manner, or to such an extent, as to 
justify a. court bf, equity in dischiarging the surety. , '. 

Another objection urgedinbehalfof the défendant is that the appoint» 
ment of a reeeivér, at the instance of the complainant, and with the con- 
sent of Henry S, Cochran, during .the pendency of the suit in Maryland, 
by *hi«hi Henry S. Cîoebram was to be considered as a tenant, and not 
as the ownery, of "Greenfleldi" to which appoiutment this defendaat:waf 
npt a cpaïty,and gave no -consent, express or implied, discharges hin}, 
Bût faowcoul^ this appointmenthaveoperatedtoendanger the rigbtspf 
the défendant, or change the degrôe Of his responsibillty in any respect 
aa a surety? It was theduty.of thecomplainant to epforce the paynient 
of the original debt. It was for the interest of the ;de,fendant that sliç 
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should âo so; atid, had She beén remiss'în the performance of thatduty, 
the défendant would havé had just causé for exception. Instead of al- 
Idwing the debt and interest to accnmtilate, and the prôperty to deterio- 
rate by mismanagement dr waste, the mortgage of Henry S. Cochran was 
put ib suit, and to preseïve the property the court took possession of it 
throUgh a receiver, who rèceived the rents and profits, and accountedfor 
thènx after a final decree had been obtairled. Such a receiver is uni- 
formly regarded as the oflBcerof the court, exercising his functions in the 
interest of neither plaintiff nor défendant; but for the common benefit of 
ail parties in interest. Being an oiEcer of the court, the fund or prop- 
eïty intrusted to his càré'îs regarded as being in euatodia legia, for the 
benefit of whoever may ëventually establish title thereto; the court itself 
h^ving the care of the property by its receiver, who is merely its créature 
or officer, having no pOwerS other than those conferred upon him by the 
oÀief ofhis appointment, brsuch as are derived from the established 
ptaBtice of courts of equity . The purposfe for whieh a receiver takes posf^ 
sësfeïori is closely allied to that of a sheriff in levying under exécution, 
ëxcept that the scope of the receiver's authority is more comprehensive. 
sitice he iâ Usually required to pày ail demands upon the fund in hi; 
hands to the estent of thalt fund; and it has been held that the appoint- 
ment of a receiver 18, in efifect, an équitable exécution. It does not 
chah^'thè title to, or creàtè any lien upon, the property, and ordinarily 
gî'veà hb 'àdS^antage or priôritjr to the person at whose instance the ap- 
pbilit'tneïit is made over other parties in interest. High, Rec. §§ 1,2, 6. 
The dejfehdànt had notice ôf the procéedings in the Maryland suit, and 
conld hâve Had full knowlédge of ail that transpired during theirprogress. 
Hé cchiîd bavé intervenëd had he chosea to do soy but neither his omis- 
sion toibtérfére, or thé warit of his consent to thé appointment, makes 
any differeûce. If is enough to say that the appointment and action of 
the rèfcèivér iii no way afiféctéd his right as surety. 

A final objection is that the defendant's mortgage, purporting to be a 
deed of bargain and salejTvhich is the common' mode of assurance in 
Delaware, and opérâtes under the statute of uses, does not contain the 
name of a bargainee. The grantor "bargains and sells unto the sole and 
separate use of the said Catharine C. Pascault," and not to G. C. P. , and 
to the only use and behoof qf the said Ç. C. P. , ai)d therefbre it is alleged 
no use is effectually raised to draw the "légal estate out of the bargainor. 
The mortgage is cl'Umsily'drawn, but thedntention of the parties to it is 
nmnifestly clear, and it is the province of a court of equity to reform a 
ileed,-so>that it will conform to the intention, unless controlled by the use 
of techhical words which cannot be set aside. Hère the land was conveyed 
to thé sole and separate use of the complainant, which by force of the 
statute attaches the possession, and tiie cestui que use becomes the com- 
plète owner, both at law and in equity. ' Even if the construction of the 
d,efendant's counsel was the true pne, it would be a gross perversion of 
justice to overthrow a deed on account of an obviously clérical omission 
Vyhiél^ this court would hs^ve the poWer to reetify, 

In the course of their argument côunsel discussed several questions 
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which hâve not been adverted to in the foregoîng opinion, under the be- 
ISef thàt sufficient reasons hâve already been assigned for the judgment 
of the court. The doctrine that a.surely is a favored debtor was brought 
prominéntly into view, as well as the hardship of the defendant's .position 
in being compelled to answer for a debt from which he had not and 
could not hâve derived any benefit. f t is a mistake, however, to sup- 
pose that by"favor" is mieant."partiality," or any exclusion of a due 
considération of the rigbt^ of others. The meaning is, as stated by Jus- 
tice, Stoey., that the suretyfs undertaking is to receive a strict interpre- 
tationiand must not be extended beyond the fair scope of its terms. 
When a surety bas daliberately and voluntarily contracted to answer for 
the default of another, without haying been deceived or misled by the 
représentations of the creditor, and there bas been no departure from the 
tetmsi of the contract, he cannot be released from bis obligation. He 
must .first satisfy th^. c'ourt: that, on some légal or équitable ground, he 
is eutitled to be disdiaiged. The créditer also bas the right, when he 
has parted with bis ïaonpy or property on the faith of the surety's guar- 
anty, to be saved from Ipss, and will reçoive, equal protection from the 
court. The peculiar hardship in the présent case grows oiit of the seri- 
ons dépréciation in thc: value of real estâte in Cecil co.unty since the sale 
of " Greénfleld." : But the ;purchaser and his surety were not ignorant or 
irièxpefienced . persoHS when , they made the bargain, They stood on 
equal terms wiÂ the vendors. : No,, charge, of fraud, misrepresentation, 
or çboéealment of any material fact on the part of the vendors, by which 
the purohaser was betray^d ipto an unfprtunate spéculation, bas been 
proved: The question in;. such i cases always is, was the contraçt a rea- 
Bohable and fair one atthe time it was made? : If such ^was the fect, the 
parties a*» oonsidered aS: bayipg taken upon themselves the risk of subse^ 
quanti fluctuations in the yaJue of the property. WUlard y. Tayloe, & 
Wall. 571. The adoption, of a différent rule would open ûie door to 
endless confusion aod litigation. 

Let a decree be entered: for the complainant. 
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1. yENDO.i* aîTd Vendbe— Boità Fidb Pukohasbb. 

Onè' wHô takes- a méré cOn veyancé of another's interest în real property, or 
B quitcdalm' thereto, is not a purohaser for a valuable considération within 
tbe rule in eguity, which protects such a purchaser ag;ainst a prier conreyancé 
or right of which he Kàd np notice; for t)y the very terms of his convéyance 
' he has tiotibe that he is purchasing nothiug more th;aa the interest or right 
his vendori then has in the Iftnd.i 

'As to wtethier one who dèriV-es tltie to isnd through a ^nltclalm deed is a bonafide 
pvLTChasét mthout notice or iiûtisee Johnson r. Williams, (Kan;) 14 Pac. Rep. 537, and 
note; African M. B. Churoh v. JSewitt, Id. 540;,Hasting8 v. Nisaen, 81 Fed. Rep. 597; 
Schradski v, Albright, (Mo.) 5 S. W. Rep. 807; Tram Lnmber Co. t. Hancocli, (Tex.) T 
fS; W. Biép, 724i 
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2. Samb— PimcHASER FOK Value— ANTECEDENT Debt. 

A purchasë of real property, or the assignment of a mortgage thereon for 
an antécédent debt, does iiot make the vendee or assiginee a pure baser for a 
valuable considération so as to entitle liim to protection agaiust a prior con- 
veyance of or right in or to such property. 

iSi/Uabua iy the Gourt.) 

In Equity. 

Zera Snow, for plaintiff. 

C. P. Heald. for défendants. 

Deady, J. On I^ovember 2, 1878, William H. Gest, a citizen of Illi- 
nois, brought this suit against William H. Packwood, T. J. Carter, L. 
F. Grover, William S. Ladd and AV. J. Leatherwood, to hâve a certain 
mortgage on the Eldorado ditch, in Baker county, Oregon, owned by 
Grover, apd two judgments against T. J. Carter in favor of Ladd and 
Lea therwood,, respect! vely,declared of no effect so far, as the plaintiff and 
said ditch arp concerned, and to compel said Packwood and Carter to 
eonvey the latter to the plaintiff and account for the rente and profits 
tfaereof sinpe May, 1874. It appears from the bill that, on Pebruary 15, 

1873, the défendants Packwood and Carter purchased the ditch ai a sale 
iCin executipn to enforce eetveral judgments theretofore obtained by Pack- 
wood and Ç. M. Carter, theilatte^ having assigned thç same tô T. J. Caf- 
ter, against the Malheur and Burnt River Consolidated Ditch and Mining 
Cqmpany,ithe thenownerof said ditch. On May 23, 1873, Packwqod 
jaijd Cartçr, assigned the sberiff'scertificates of such sale to Arthur ,$. 
Rice, the.latter.ngreeing.to give his notes therefor to the amount of $29,- 
700, payable ipaTtJy to Packwood and partly to Carter, at various dates, 
the last onefaMing due on March 1, 1874, which notes were to be in- 
dorsed by Clarke, Layton & Co., and in the event of their non-payment, , 
Rice was to reconvey the ditch to Packwood ,and Carter as sçcurity for 
such payment. The notes were made, indorsed, and delivered, and Rice 
w^nt into the possession of the ditch, and so continued until May 4, 

1874, during which time ,he operated the same and expended thereon in 
permanent improvements the sum of $15,000, and paid a large portion 
of said notes. In July, 1873, no rédemption having been made, Pack- 
wood and Carter seoretly obtained the sherifTs deed to the ditch for the 
purpose, as it is alleged, of executing the mortgage now held by the de- 
fendant Grover, <;o. C. M. Carter, in fraud ,of the rights of Rice. On 
May 4, 1874, Rice and Clarke, Layton & Ûo., and Packwood and Carter 
juade what: is called an agreement of lease, reciting therein the agreement 
of May, 1873, and that ail the notes given on the purchasë of the ditch 
were not paid, wbereby Rice leased the ditch and certain other mining 
property which he had acquired in the meantime to Packwood and Car- 
ter for one year, and from year to year thereafter until certain indebted- 
nees, including the unpaid notes of May. ,1873, were paid, according to 
certain speçified priorities, out of the net proceeds of the sales of water 
and the working and sales of mining claims, which proceeds were to be 
paid by Packwood and Carter, monthly, as rent ibr the property, to J. 

v.S4F.no.5— 24 
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. .WvVirtae, as trustge,' whp w,as to';api)ly tlie sajrie qïi^saîçl îndebtedness, 
in pursitaBCç of wèich^ïeaseÎRioe auiTéudered tiie possession of tHe prop- 
«rty to iPackwood arid^Carter, but Without knowledge of a mortgage to 
C. M. Carter, which had been éX'êciiyd by T. T. Cfii;ter in the niean- 
time, and upon the agreement that when said indebïedness was paid the 
possession of the property should be retumed to him, and PackWood 
and Carter would exécute to him a formai convejance of the ditch. On 
January 4, 1874, T. J. Carter executed a.morlgàge tq C. M. Cartejr of 
his interest in one-half of said ditch to secure thé pàymènt of his note to 
C..M. Carter of $30,000 of even date therewith, payable in one year, 
with interest at 1 pér cent, a month, which note and mortgs^e, thé bill 
charges, wére given -Vritbout any Considération, àtad with intent to de- 
ïtàud Rica; that C. M. Carter hîïd foth actual and constructive 'knowl- 
edge of the agreement and sale ck May, 1873, aiid that the mortgage was 
assigned to Grover in April, 1^76, witboût conaîdératioh, and with the 
likeintèntànd knowledge. The bill- Uhder apptopriate allégations theré- 
' for, prays fbf an accounting from Packvirôod aind Carter, and a ootivteyance 
by tbeni to thé plaintîff, aS the siictièssor in iùterest of Rioe and CÏarke', 
lÂyton & Cb. in the ditch. Thé answer of Packwood and Carter shows 
that nbné ôf the debts secured by thé agreemêtii of May 4, 1874 wére 
pàid, excèçt sotne that Were paid by Clarke, Layton & Co., and that no 
proceeda^èréîéalized from the ditch or paid tb thé trustée. Thécaâe 
rèstéd hèïe ùntil' ilay 9i;1887, when'oh the application of the plaintiff 
a receîvér of thé property was'appbinted and toôk possession of the same. 
<3n October 14th the défendant GtbVër had leàvô to ainswer thé bill, and 
on Octôbër 2l8t he flleda pleathétet6,'to thé-éfféct thàt hé Waà'a ftonâ 
Jide puréhàâér for a valbablé considération, withodt notice of thé' plaîn- 
tiffô rigîit.'" The pleà^ staltés in sùbstahcé that on'ândpriorto' January 8, 
1874, Pàck#o6d and Gaffer preféridédtô be thé ownera in comàion of 
âaid ditch, and Wéré, or prétended to bë, in the aètual possession theréof, 
free frohi âll ihcumbrancés whâtsûév^i*; that on'Januâry 8, 1874, s C: M. 
<3arter, beliéving that Carter and Packwood weré so seized and't)<»s^sed 
of the premises, recéived from T. J. Carter a cà'ftvèyance of ail his "ès- 
tàté, i-ight, tiûe, and interest, p6sseission and' elaità! whatsOeverj" in and 
t6 said ditch,- tobe void on thé pây'hiént of T. J. Garter's noté toÔ. M. 
Garter, df çvèh date théréwith, fo'rJ30,000, payable in= one yeW,' with 
interest at 1 per cent, à inànth' tontil paid, but otherwise to be àhd 
remain in fùllforce as a môrtgagé; that the défendant dbea believé and 
aver that said sumof $30,000 waàthen dUe G. M. Carter frbïû T. J. 
Carter, foir moneys paid'àrtd advahcôd; "at and b'efore" that' tihléby the 
former to ând for the lattef; thât said mortgage Was d'uly recorded in 
Baker County; thaton'Aprîl 17, Ï876, in consïdeifation of certain legâl 
^rvices léridèréd G. M. Carter by the défendant, b'etwéen 1861 aiid 1876, 
ind çértàiii moheys théretofpï'e^aid and advahded by the latter to and 
ïôr'the forttier, C. M.'Garter assigriéd his interéàt'ih'said tnortgage to the 
défendant in paymént df sàid indébtednesé, which services and mbneys 
atnounted to more th'ah'!|6,700ih value, but said sùm was stated in said 
assignaient as the corisideiration thérefor, becausé the mbrtgage waà not 
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inifact wortù. any moréj;lMit less than said aum; that on FebruaryS, 
lS79,,Jihè défendant ioominenced a suit in tbe circuit court for Baker 
county totenforjJe thôlien of said mortgage, wherein, on May 19, 1879, 
adecree was gîven agaihstT. J. Carter for the amount of the note and 
interest, which decree ^as thereby declared a first lien on the premises 
from the date thereof, and that no paymenthas everbeen made thereon; 
that the défendant is infoïmed, and believes and so states, that at the 
date of said mortgage C. M. Carter had no knowledge of any "contract- 
ual relation" between Packwood and Carter and Rice and Clarke, Layton 
& Co., conoerning the ditch, by reason of which any equities affecting 
said propefty existed in favor of Rice and Clarke, Layton & Co., and 
aVers that C. M. Carter took said mortgage bmiafide for a valuable con- 
sidération and without notice of the equities asserted by the plaintif! 
herein; that at the time of the assignment to the défendant he had no 
notice whatever.of.any ^'relations" between said parties "relating" to said 
ditch, whereby any equities affecting the same existed in favor of Rice 
and Clarke, Layton, &:Co., and "insists" that he is a boinafide purchaser, 
for a valuable considération,; tirithoUt notice of the equities claimed herein 
by the plaintiff. In thè allégations, by way of answer in support of the 
plea, the stateûients in the plea concerning the good faith of the défend- 
ant and his assignbr atid tbeir want of notice of the plaintiff's eqnity, and 
the considération in support of the mortgage and the assignment thereof, 
are repeated. They also contain déniais on information and belief: (1) 
That on Aprir4,;1876, the agreement of May 23, 1873, had been or was 
récorded as alleged in the- bill, or that the défendant had any notice of 
such record or thé existence of such agreement prior to such assignment; 
(2) that on January 8, 1874,,or at any time .after May 23, 187,3, or at 
ail, Rice and Clarke, Laytoa,& Co», or either of them, were in the actual 
possession of said ditch, and if they were, it was only through Packwood 
and Carter, who had the actual possession as their agents, of which 
agency neithér, the défendant nor C. M. Carter had any notice until after 
the exeoutiqn and assignment of said mortgage; ^nd (3) ail manner of 
unlawful combination charged and implied against the défendant and C. 
M. Carter, in the biU. The case was argued and submitted on the suf- 
ficiency of the plea. 

The origin or nature of the right or title of any of thèse parties to this 
water, ditch, and inining ground is not stated or mentioned in the bill 
or plea. In the absence of anything to the contrary ; it may be assumed 
that the water iwàsappropri^ted and conducted by means of the ditçh 
between the terrakd thereof, in accordance with the custom of the dis- 
trict, the làw of thé State. 2 Laws Or. , c. 60, " Mines;"'Rev, St. §§ 2339 , 
2340. By section 3833 (section 1, act 1370) and section 3834 (section 
2,.act 1864) of said laws, ditcbes for mining purposes are declared real 
pmperty, and ,^' the laws relative to the sale and transfer of real esta te" 
^are made applicable thereto* Whether this includes the registration of 
deeds or cohveyances of such ditches may be a, question; but as <;he effect 
or opération/ thereof' dep^dg.to Bonie extent on iregistration probably it 
does. But ev^n thën neither the contraçt of 187^ nor;that of 1874, al- 
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thoïigh reiating "to the sale or purchâse" of real property, was entitled 
to ïècord, not hiaving been acknowledgéd or proved as provided by stat- 
ute. 2 Laws Or., c. 21, § 3055. But an unrecorded deed or contract 
of sale is good against a subséquent purchaser with actual notice thereof, 
no matter how obtained. ilîoore v. Thomas, 1 Or. 201; Masgrove v. 
Bormt, 5 Or. 313; Bah&r v. Wbodward, 12 Or. 3, 6 Pac. Rep. 173. A 
plea that the défendant is a bona fide purchaser, withôut notice, for a 
vàluable considération, must directly deny the fact of notice and of every 
circumstance from which it may be inferred. Murray v. BaUou, 1 Johns. 
Ch. 575. It should dény notice in the fuilest and clearest manner, 
whether the same is charged or not. 2 Pom. Eq. Jur. § 785. Hère 
notice or knowledge of the alleged equities is denied, but not of the facts 
out of which it is claimed they arise. For instance, it is denied that the 
contract of sale pf 1873 was duly jecorded, which is an implied admis- 
sion that it actually was recorded. The possession of Rice and Clarkej 
Layton & Co., as alleged in the biU on January 8, 1874, was enough ±o 
put G. M. Carter on inquiry as to the nature and estent of their claim, 
and was there fore notice to him of ail he might hâve learned by such in- 
quiry. Thé answèr to thiis allégation is a déniai 6n information and be- 
lief that the parties were at any time after May 23; 1873, in the actual 
possession 6f the ditch, and an averment that if they had any such pos- 
session it was only by Pack wood and Carter as their agents. This is in- 
suflicient as being evasive and Uncertain. 

But the principal points made in the argument against this plea are 
(1) that neither the mortgageej C. M. Carter, nor his assignée,. L. F. 
Grover, appear thereby to be pUrchasers for a vàluable considération; 
and (2) that C. M. Carter, having taken a quitclaim deed from T. J. 
Carter, is îlot a 6ona _^tfe purchaser without notice. ■ In May y. Le Claire, 

11 Wall. 232, it is held that a purôhaser under a quitclaim deed is not a 
bona fide purchaser within the rule which protects such a purchaser 
from the opération of a prior conveyance or sale of which he had no no- 
tice. Notice sufficient to prevent the purchase from being bona fide is 
said to inhere in the very forra of this kind of a conveyance. 2 Pom. 
Eq. Jur. §' 753. In such case the purchaser only takes whatevér the 
grantor could lawfully convey , — what there is left in him. To the same 
effect is the ruling in OUver v. Piatt, 3 How. 340. A like conclusion 
was reached by the sùpreriie court of this state in Baker v. Woodward, 

12 Or. 10, 6 Pac. Rep. 173, where it was held that a deed of the gran- 
tor's "right, title, and interest" in the land, only passedthe sameaubject 
to any prior disposition thereof. It is admitted' that in sdme of the 
states this rule does not prevail. Mr. Pomeroy (2 Eq. Jur. §.753, note 
1) without èxpressing any opinion on the question, gives the cases there- 
bn, from which it appears that the Weight of authority is in favor of the 
rule as announced by the suprême court of this statè and the United 
States, with which agrées my owrt judgment. But this court is bound 
by the décision of the latter tribunal, and in the absence of any control- 
ling authority would on this question be inclined to foUow that of the 
former. There is another view of this matter which may be worth con- 
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sidering. It îs provîaed by section 323, Code Gîvil Proc. , that a mortgage 
shall not be deemed a conveyance, so as to enable the owner thereof to 
recover possession of the mortgaged premises without a foreclosure and 
s lie. Under this statute, which is but the logical seijuence of the équi- 
table doctrine of mortgages, announced by Lord Mansfield in King v. 
St. Michads, 2 Doug. 632, that a mortgage is only a security, the suprême 
court of this state has held that a mortgage is only a security, and that the 
mortgagee acquires thereby no right to or interest in the mortgaged prem- 
ises. Anderson v. Baxter, 4 Or. 110; Roberts v. Sutherlin, Id. 222. And 
see Witherell v. Wiberg, 4 Sawy. 232. Frora thèse premises the conclu- 
sion seems deducible that G. M. Carter acquired no estate or interest in 
the premises by virtue of his mortgage, but only the right to subject the 
grantor's interest therein to sale for the satisfaction of his debt, and that 
his assignée, L. F. Grover, whether he took the assignment with or 
without notice of the prior equity of Rice, is exactly in the same posi- 
tion. This equity, to which the lien of Carter's mortgage was subordi- 
nate, arose from the sale by Packwood and Carter of the property to Rice 
on Maj' 23, 1873, whereby he beeame the équitable owner thereof and 
they the mère trustées of the légal title for his benefit. 
.. Counsel for theplea, however, maintains that the Carter deed, although 
technically a quitclaim, is in éffect within the ruling in VanRensselaerv. 
Keamey, il How. 322, where it was held that even in the case of "a 
deed of bargain and sale by release and quitclaim," when it appears on 
the face thereof that the parties thereto bargained for and about an estate 
of a particular description or quality, that the grantor and those claim- 
ing under him, are thereby estopped to deny that he was seized of such 
estate in the premises at the date of the convej'ance. But in this case 
the deed contains no évidence that the parties bargained with référence 
ia any particular estate other than the then right, title, and interest of 
T. J. Carter in the ditch, and that was nothing more than the bare légal 
title to the ùndivided half thereof, which in equity and good conscience 
he then held in trust for Bice, his Vendée of the property. Besides the 
controversy in Van Remsdaer v. Keamey was between persons in privity 
with the parties to the deed in question, and therefore the décision is not 
applicable to the case under considération. Certainly Rice is in no way 
•estopped or bound by the Carter deed, which is subséquent in point of 
time to his purchase and to which he is a stranger. 

But as it appears from the plea, and was admitted on the argument, 
that the only considération for the mortgage or the assignment is an an- 
técédent debt, it must be held bad. Such a debt is not a valuable con- 
«ideration within the rule invoked by the défendant for his protection 
against the prior right of the plaintiff, Where a conveyance is made or 
a security tàken, the considération of which is an antécédent debt, the 
grantee or person taking the security is not regarded as a purchaser fora 
valuable considération. He has not parted with anything of value. He 
loses nothing by the transaction, and therefore there is no reason why 
.equity should interfère to protect him against a prior right, although he 
Tuay hâve taken such conveyance or security without notice thereof. 
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Tho puly , qwpBi:, çited ini whiolï an toitecedent deljt is held to be a valuable 
Q(Mi?ider»tion;airfi fjrom Indiana, a^d Califomia. S§e Babcockv. Jordan, 
24Jn)î>fl4>|??«2/V. Clifford, Ufiei- 335, InNew York and Massachu- 
setts, the rule is. well established, tbat a prior indebtedness is not a valu- 
able consideiration in such a qase. Padgett v. Lawrewe, 10 Paige, 180; 
Wood V, Robimon, 22 N, Y. 567 ; Cary v. White, 62 N. Y. 142; Clark y. 
Mnt, 22 Pick. 243. In Bank v. Bâtes, 120 :U. S. 558, 7 Sup. Ct. Rep. 
679, the supreifte court had. the question before it for the first time. 
Mr. Justice H^elan delivered the opinion of the, court, in the course of 
which he refers with déférence to the case of Mom v. Bank, 3 Story, 
364, 389, .wherein there was a cpntroversy between a bank, the assignée 
of Godfrey, and his assignée in bankruptcy, coacerning certain real and 
Personal property , in wMch Mr. Justice Story says : 

"This leads tue to remark that tl^ë ba^ik do.es not .stand within the predica- 
ment.of beiuga iuMa /Jde purohaser, f or a valuable considération, wLthout no- 
tice, in the seiîsçof the rule upon this subject. The bank didnotpayany con- 
sidération theref or, nôr did it surrendei' atiy securities, or reléase any debt due 
* * * from * * * Godfrey to it. The trahsfer from Godfrey was 
sinlply a collatéral security.taken as additional securityforthe old indebtraent 
and liability of the parties to the notes described in the instrument of trans- 
fer. It is true, jthat ;a3 between Godfrey * * *; and the bank the latfjer , 
was a debtor foryahie, and the transfer was valid. ; But the protection is not 
gjiven by the mies of law to a party in such a predi.cament merely. He must 
liot ônly havé had no notice, biit hé itiust hâve paid a considération at the time 
of the transférVeither in monëydrottierpropeity.or byasurrenderofexisting 
debts or secdrttîes held for the debts and liabilitiœ. But hère the bank has 
merely possessed itself of the property transferred, as auxiliary securityfer the 
old debts and liabilities. It has paid or given no ne\v considération upon the 
faith of it. it is therefore in truth no purchaser for value in the sensé of 
therule." ,. 

Referrii^g, then , to the cases of Smft v. Tyson, X6 Pet. 1 , and RaHroad. 
Oo. V. Bank, 1Q2 U. S. 14, in which it washeldJn.the interçst pf cppi- 
merce tliat one who takes negotiable paper, before maturity, in theusual 
course of business, in payment of or as security for an existing debt, is 
deemed tohaye given a valuaWe cpnsideration therefpr, and takes it dis- 
charged.of ail equities or défenses existing between antécédent par- 
ties, without référence to his knowledge of the same, Mr. Justice Hae- 
LAN says: , 

"Do thèse principles applyto thq case of a chattel mortgage, given merely 
as security for a pre-existing debt, and fu obtaining vyhich tlie mortgagee has 
neither parted with any rightor thing of substance, nor corne under any bind-. 
inè agreement, tp'postpone ordelay thè collection of hîsderaand? Uponprifa- 
ciplé, and àceording to the weightofàuthority.this Question mustbpanswered 
in the négative. ' ïiie rules established in the întérest of coirimeree to facili- 
tate the negotiation of mercantile paper, which, for ail practical purposes, 
passes by deliv^ry as paoney, and is ^le representatiyç pf money, ought not, in 
reason. to eœbrace instruments cpnveying or transîerring real or personal 
properly as security for the payrnèhtofmoney. " , 

Somesffect is sought to b.e given to the allégation in the plea that tha 
assigniïientiwas.niade "in payment" of the defendant's demand against 
the agsignor.; ,3ut the assignment is not set out, npr is it alleged that it 
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was so receîved, or that the asâîgnor was released wwhoUy dîscharged 
therefrom. Payment oï a pre-existiag debt mày be niade by the note of 
the debtor, or that of a third person, but acoording to the decided weight 
of authority a novatîon does Dot take place unless there is an express 
agreement tp accept the latter in paymènt and discharge of the former. 
Otherwise the payment is only conditional, and the creditor may, if the 
note is nôt paid, surrender it; and sue on his original demand. In re 
OrdriieUe,,t mwy. 52, ând àuthoritiés there cited; The Katie, 3 Woods, 
182. Whether the complète satisfaction and discharge of an antécédent 
debt, wïthout the canceÛàtiôn or surrender of any written security by 
the creditor,constitutes a valuable considération is a question which the 
courts of the différent statës hâve decided differentty. Dr. Poraeroy ev- 
idently thinks the question ought to be decided in the négative, and 
says: 

"ïo hold that a conveyance as security for an antécédent debt Ismade wjth- 
out, but that one in satisfaction of such d«bt is made with, a valuable cditsid 
eration, when the fact of satisfaction ia net evidenced by any act of the cred- 
itor, but dépends on naeré verbal testimony, is opening the door wide for the 
easy admission of fraud. It leaves the rights of third persons to dépend on 
the coloring given to a paSt transaction by the verbal testimony of witnesses, 
after the event bas disclo^ed to the creditor the form and nature in which i^ 
is for his ijiteiest to picturç tlje transaction . A rule whiçh renders it so easy 
for an intèrested party to defeàt the rights of Cthers is clearly itnpolitic." 

The plca. i9 bad, and is therefore disallowed. 
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(Ditfriet Court, N JD. Misaisdppi, W. D. March 23, 1888. J 

1. PÂBTHBBSHtP— RiGtrr oF SûKVrfoE TO CoNmirHi Business. 

' The sUrviving partner to a cotton plantation, before the late war, notibeing 
, autbori^d by thp articles, pfcopartnersbip, or the will of the deceased, part- 
ner, ■w;a8 not authorlzed tocontinue the pàrtnership business, after thé death 
of the deceased partner, longer tban Was' necessary to gather and sali the then 
■ grO*ing crop.i 

a. SAMBr^ElGHT OF SUBVIVOB TO THE PeBSONALTT. 

. UpoD the death of the deceased partner intestate, the title to the Personal 
property; including the slaves belonging to the flrm, vested iii the surviving 

' ' ■ partûéi*', for the purpose of being applied— J'm'«<, to the payment of the pàrt- 
nership liabilities; tecondly, for a division of the residue pf aqy between the 
survivmg partner and the pefsonal représentative of the deceased partner, ac- 
oording to the rights of eàch.i ' 

8. Sam»— LtABiLiTT oF StJBVrvoB AccoimTrNo. 

It was the duty of the surviving partner to sell BO much of the personal 
property, including the slaves, if necessary, to pay oft debts due by the flrm 
to himself or any other' (tersoti, andtb so apply it. Failingto do so, and con- 
tiùuing thë planting business On the plantation, and with the slaves and other 

ABespepting the rights and liabilities of the surviving partner, where apartnership 
is disamved by the death of one partner, seé Âppèal of Shipé, (Pà.) 6 Atl. Keto. 103, ànd 
note; Klotz v. Maoready, (La.) 2 South. Kep. 5108 ; Brown t. Watson, (Mich.) 83 N. W. 
Kep. 483; Williams V. Whadon, (N. Y.) 16 N. E. Rep. .365. 
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:ipeMOBal propertyiof ihe flnn, he is liable'to account for a re:asottable rent for 

" tjie land and hire for the slaves and persQnal property, after he slipuld hâve 

sold SQmu'ch of the property as was necèssary to pay the debts àgainst the 

ârm, inclùding the indebtedness to himself as a créditer of the flim; and was 

entitled to the crops raised during the time he was liable forrents and hire."- 

4. SAMB— TlTlB TO PABTNBHèHIP RbALTT. 

The légal titlè to thelands owned bjr the flrm, they being equal partners, 

upon the déath of thé deceased partner vësted in the surviyiug* partner and 

the heir at law of the deceased partner «8 tenants in comrçion, subject to the 

dpwer right of the widow of the dçce^sed partner ont of ohemoiety of the 

■ ,lànd; but the équitable title to said l'ànd vested in the surviviiig' partner, so 

' 'fàr as thesame was necèssary to pay the Habilities of the partnèrship, includ- 

î ing.thatdue the surviving partner as a gênerai créditer, or any balance due 

■ 1 s Him on a settlement of the partnèrship accounts. The surviving partner had 

' a'right to sell the land,' if necèssary for said purpose, pubiicly or privately, 

iitiâ a court of eojuitjr would hâve compelled the heir at law to convey the 

légal title vested in him to the purcbaser.' 

{Syllabus by the Court.) 

In Equity. 

Mtgfent. çfc ilfcFï/iie, for complainanK. ' 

: M-mk Johnston, Edward Mayes, and Mr. McKeighaifi, îot défendants. 

HiLL^ J. This cause is submittednpon bill, amended bill, answers^ 
exhibits, and proof, from Which thé foUowing facts appear: In Septem- 
bér, 1854, David I. Field and C/I. Fi'eld,,brothers, residiilg in the stat& 
of Kentu cky , foTmed a copartnership for the purpose of pui'chàsing a cot- 
ton plantation in this state, slaves, mules, etc., to be éohducted by D. 
I. Field, who was to réside on the plantation, and control and manage 
the same. Each party contributed one-half the capital stock, and each 
was to share equally in the profits and losses. In pursuance to this 
agreement, a plantation, glajVes, mules, etc., were purchased. D. I. 
Field resided on the plaùtàtion, and managed the business up to his 
death, which ocçurred in September, 1859. D. I. Field died intestate, 
and left the défendant (how Mrs. Freemàn) his widow,' and the défend- 
ant D. I. Field, his only chiM and heiç.at law. Being then an infant,, 
E. H. Field, anotherbrother, was appointed administrator ou the estate 
pf D, I. Field. C. I. Field took the paraffiount ôontrol of the partnèr- 
ship property, but placed, said E. H. Fiéïd in the immédiate possession 
and control of the property, for the reasou assigned by him, that the- 
slaves would be better satisfied, and more easily managed. Mrs. Free- 
màn, the wijio^, then Mrs. D. I. Field, was with h^r son in Kentucty, 
when her husband died, and never afterwards came to this state. The 
crop of 1859 was gathefed and sold and applied to thè payment of the 
debts of the firm. The business was continued by C. I. BHeld through 
the years 1860, 1861, 1862, and oommenced in 1863, but C. I. Tield, 
[then in possession of the property, real and personal, both as surviving 
partner, and as administra torof p. I. Field,— E. H, Field having resigned 
his administration, and he having beeo appointed in his place,] being ap- 
prehensive that the slaves would leave and go to theUnited States army^ 
tbok âll but some of the women and children to Texas, and remained 

> See f oot-note on preceding page. 
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there with them until after the close of the war, when he retumed with 
them, and employed them on the plantation during the year 1866, after 
which he abandoned the cultivation of the plantation, — the slaves hav- 
ing been emancipated, as the resuit of the war, — and leased ont the lands 
for the next year. G. I. Pield died intestate the 18th day of July, 1867, 
when Brutus J. Clay administered upon both the estâtes of D. I. Field 
and C. I. Field, and took possession of the lands, and leased them ont, 
until there was an attempted sale of them by him under the decree of 
the probate court of Bolivar county ; and they were bid ofif by the com- 
plainant Pattie A. Clay, — she being the only child and beir at law of 
C. I. Field, his wife having died some time before his own death, — and 
who has retained possession of them ever since, except a portion of the 
same assigned as dower to Mrs. Freeman as the widow of D, I. Field, 
by decree of this court. The crop raised in the year 1860 was gathered, 
sold, and the proceeds applied to the payment of the debts of the firm; 
that raised in 1861 and 1862 was raised and gathered, but not sold, — and 
was burned by the Confederate soldiers. under orders of their command- 
era. The mules and other personal property were destroyed, or scattered 
and lost. The individual property of D. I. Field was sold and applied 
to the payment of his individual debts, and the support of his wife and 
child; also they received some support from the partnership assets. C. 
I. Field being a man of wealth, furnished from time to time money to 
ihe firm as ita créditer, which appears from the written notes or acknowl- 
edgments executed by D. I. Field in the name of D. I. Field & Go., — 
the firm name under which the firm business was conducted, — ^and which 
are in the words and figures as follows: 

"On or before the Ist day of January, 1858, the concern of David I. Field 
& Ce. will be owing C. I. Field the sum of seven thoiisand three hundred and 
eighty-seven dollars and thirty-one cents, ($7,387.31,) for money advanced 
the concem, for payment of the Leach land, and cash advanced for the pur- 
chase of negroes in Kentueky, in the summer of 1856, to bear six per cent, 
interest from maturity to when due. This 2Bd day of Becemher, 1856. 1). 
I. Field &Co. [Seal.]" 

"The concern of David I. Field & Co. ia owing to C. I. Field the siito of five 
thousand six hundred and sixty^ix and two-third dollars, ($5,666|,) it be- 
ing that amount advanced by Mm of payment to Kirk balance on concern note, 
due him Ist day of January last. He is to be paid six per cent, for said 
amount from date until paid. This 20iA Maroh, 1857. David I. Fibld & 
Co." 

"Due C. I. Field or order, the sum of eleven hundred dollars, ($1,100.) it 
■being mone^ this day advanced by paying to William Kirk, through his draft 
on Hewitt STorton & Co., of New Orléans. This bth day ofJune, 1858. D. 
I. Field &Co." 

"Due 0. 1. Field or order, one thousand three hundred and eighty-nine dol- 
lars and twenty-one one-hundredth dollars, ($1,289,29.) for value received on 
«ettlement tO this date, June 18, 1869. D. I. Field & Co." 

C. I. Field, after the death of D. I. Field, probated the one-half of 
the amounts stated in thèse written obligations against the estate of D. 
I. Field, but diedwithout taking further steps to enforce payment of the 
«ame; but after Col. Brutus J. Glay became the adminiatrator, he took 
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stè'ps to havetWestate of 'D. li Eield declared insolvent by thé probatô 
court af Bolivar oounty, and obtained a decree of thât court for a sale of 
the interest which said D, I. Fiêld had in thèse lands at the time of his 
death foi* the payment of the amount claimed to be due upon thèse ob- 
ligations from the estate of D. I, Field, being the one-half due upon the 
four obligations, with interest. The land was offered for sale to the 
highest bidder,—thatis, the one-half undivided interest, — when the 
same was stnick off to Mrs. Pattie Clay, the complainant, who, as be- 
fore stated, wentinto possession of the same, which she still holds, ex- 
cept that portioti assigned to Mrs. Lucy Freeraan as her dower in said 
lands. ' This sale has been held void; The purpose of this bill Js to 
subject the interest which Dï I. Field ha;d in thèse lands to the pay- 
ment of the one-half of the amount of thèse written obligations, with in- 
terest, less one^'hialf of whatevef may hâve been received from the rents 
and profits thereof since the death of said D. I. Fieldyafter payment for 
taxes, improvements, and other charges againêt said lands. Thèse writ- 
ten obligations are not copied from tlie originals, which it is alleged were 
destroyed by fire, but from copies shôwn to bave been taken from them 
befoi^e th'eir destruction. The défendants claim, first, that the due-bill 
dated June 18, 1859, was taken from the balance then due on the three 
former obligations, and to close ail accounts and indebtedness then due 
from thefirmto sâid C. I. Field up-to that date. Itwas evidentlygiven 
tb close some Settlement, but whatawasincluded in it is uncertain, both 
parties being àow dead, and therô teîng no one to explain the transac- 
tion. The pBoof does not show sufficient means belonging to the firm 
to pay ofif this indebtedness and the other liabUities of the firm shownto 
baye exisjeijj therefore I conclude it did not embrace them. Therç is 
othçr proof goipgto show an indebtedness from tiie firm to C. I. Field 
after the death'ofD. I. Field. 

It is inëiéted wpott the part of the défendants, that if thèse obligations 
yrére not paid at the death of 0. 1. Field, that théy were cânceled by 
the hegligence ûif C. I. Field as surviving partner tb sell so much of the 
■Personal ,prope;rtyj including, if necessary, the slaves, to pay ofif this in- 
debtednœs which it is insisted should bave been done during the year 
1860, when such property brought a high price, and before its destruc- 
tion; that this Personal property was then of much larger value than the 
amount' due oh Ubese obligations, and ail other indebtedness of the firin. 
I jara sa,tisfied from the proof that thjs indebtedness did exist against the 
firm, but not agaipst D. I. Field ;indivîdually, and that ail the attempted 
proceeding to collect the same against the estate of D. I. Field by a; sale 
of the lands was based upon a mistaken theory, and without authority, 
âind àrè cbhséguiently void. Ilpoii the death of G. I. Field the title to 
àll the pergotiàl, jp'roperty, including the slaves, belonging tç the firni, 
vested in C, I. Field, as surviving partner, whosé dûty it was to hâve 
Bold so muchlof !it, within a reàbohable time, to pay off this and ail other 
indebtedness: *àgainst the firm. ; This he bad the power to do, withotit 
the order or decree of any court, either publicly or privately, and if that 
was insufficient might bave sold so much of the land as was necessary 



CLAY V. S'IEtD. 37i9 

în the samé wày. The l^àl title to the lands Was vested în said 0. ï. 
Field and the défendant D. I, Field, to be sure; but the équitable litiè 
was vested in G. I. Field, for the purpOàe of paying ôff'the indebtèdlïeès 
due himself, as well as ail others, including any balance due hira on set- 
tlement of the partnership accounts, and a court of equity would hâve 
compelled D. I. Field, the défendant, to convey the légal title to the 
purchaser. This question was fully settled in the case of Shanks v, 
SMn, 104 XJ. S. 18, and' référence to other aùthorities is unnecessary on 
this point. The question is, did G. I. Field, by this neglect, render 
himself liable for the loss of this personal property, and the value of the 
slaves, as to the interest of défendants therein, or estop himself from set- 
ting up the claim hère made. Considering the pelatiphship of the par- 
ties, ^nd aH the circumstances, it would perhaps be inéquitable to hold 
so strict a rule; but I am satisâed that he had no power to continue the 
opération of the plantation with the firm slaves, mules, and other prop- 
erty beloriging to the firm, as a continuation of the firm business, dur- 
ing the years 1861, 1862, and 1863, and that he was liable for a rea- 
sonable reiit for the land and hire of the slaves, stock, and other property 
used in the cultivation of the plantation during the years 1861 and 1862, 
to be applied to the payment of thèse obligations, — no other indebted- 
ness is shown now to exist,— and that, as G. I. Field and his adminis- 
trator, Brutus J. Glay, and the complainant, since her attempted pur- 
chase, bas been in the possession of ail the lands, with the exception of 
Mrs. Freeman's dower, since its assignment, the complainant must be 
charged with. a reasonablè rent for the lands and the hire of the slaves, 
mules, and other property used in making the crops of 1861 and 1862, 
and for a reasonablè rent of the lands since the Ist of January, 1866, 
omitting the years 1863, 1864, and 1865; that such rents, and those for 
1861 and 1862, be creditèd ùpon the amount due upon the obligations 
given to said G. I. Field, with interest up to the Ist of January, 1^63, 
and that the rents accruing commencing with the Ist of January, 1866, 
with interest for 1866, on the Ist day of January, 1867, and so on from 
yearto yearup to the présent time. The rents and hireto be estimated 
at what would be a fair and reasonablè rent, pr hire to a sol vent tenant 
for cash, taking the plantation and property as a whole, and crediting 
_ the complainant, with the amounts paid for taxes and for such improve- 
ments as were necessary to rent the lands at a reasonablè price; also for 
the value of such improveraents as may hâve added to the permanent 
value of the lands, — not what they cost, but the value that they perma- 
nently may bave added to the lands. 

It is insisted that the complainant should be considered as a niortga- 
gee in possession, and only cha:rgeable with thé rents actually received. 
I am of opinion that as C. I. Field neglected to sell the personal prop- 
erty when hé should hâve done so, and by whieh neglect it was wholly 
lost to the défendants, thtft complainant is not entitled to be considered 
as a mor^agee in possession, aud only liable for the rent received. The 
cause must be referred to a màster to take and state an accôunt under 
the rules stated, and report the same to the next term of court. As G. 
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!Ç. Fieldwas chargeable with^hçtrents and hîre for 1861 and 1862, he 
was entitled to the crops for those yeairsj and, being thé sole owner, the 
loss a& a matler of course was hia ^one. 



ToMLiNsoN & Webstee Manuf'g Co. ». Shatto. 
(Circuit Court, D. Minnesota. April 2, 1888.) 

1. Execution— SupplementaetPboceedikgs—Appointmbnt pp Rbcbiveb. 

'■. 'i judgtnent créditer is entitled on the return of an exécution unsatisâed to 
^an'brder for the examination of the debtor. and to an order forbidding any 
trauBfer of his property; and when such orders hâve been issued and served, 
the judgment creditor ha^ a lien on the debtor'a équitable assets disclosed, 
and cai obtain the appointuient of a feceiver, the proceedings sùpplementary 
to exécution being râgardiâd in thâ li'ght of a creditor's bill. 

2. Samb-tEfï-kct of Assigsmbnt by JDbbtoe pob Benbpit Op Okeditobs. 

Thefact.that a voluntary assignaient of his property has.been tnade by a 
judmnent debtor to an assigûee ot his own choosing, subsequontly to pro- 
ceedings éupplementary to ezecutiôb taken againat him by a judgment créd- 
iter, 16 ^p bar to the appointment of a receiver. 

8. SaMB— COMPELLING CONVBTAIfCB OP RbAL ESTATB TO RECBITBB. 

Wheri, on examination of a judgment debtor in proceedings sùpplementary 
to exécution, it appears that he is entitled to real estate subject to mortgages, 
it is compétent for the court to compèl him to convey to the receiver appointed 
at the instance of the judgmenti creditor. 

4. SaMB— WhBN Î^OCEEDINaS MAT BE COMMENCED. 

Anofflttér'has 60 days -within which to make a return to an exécution; yet 
when exécution is returned unsatisfied, a judgment creditor may take sùpple- 
mentary, proceedings without waiting for the expiration of the said 60 days. 

In Bquity. Motion for the appointment of a receiver. , 

The Austln^ Tomlinson & Webster Manufacturing Company, plaîntiff 
and judgment creditor, apply by motion for the appointment of a re- 
ceiver after, disclosures upon, examination of Charles W. Shatto, défend- 
ant and judgment debtor, in proceedings sùpplementary to exécution. 
Application, granted. . , , 

George â.Ripley, {qt plamUS. 

Charles H. Woods and M-eà W. Reed, for défendant. 

Neison, J. a motion is made for a receiver, after disclosure, upon 
an examinatipn ip proceedings stjpplementary to exécution, in accord- 
ance with the state law and practice. 

The appointment of a receiver is opposed for the reason that after the 
proceedings had been instituted, and an> order served upon the judgment 
debtor forbidding any disposai of his property or interférence therewith, 
he made a voluntary assignment to an assignée of his own sélection un- 
derthe insolv^pt law of the, state of Minnesota, enaoted inl881. I hâve 
dulyconsidered the casepresented by the arguments of counsel and find: 

1. That the return of the, exécution unsatisfied entitled the plaintiff 
to the order for the examinatipn of the judgment debtor, and the erder 
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forbidding any transfer of his property, or interférence therewith by him, 
60 that property not subjeot to exécution could be reached and applied 
to the payment of the judgment. 

2. That the order for the exaraination of the debtor when issued and 
served gave the plaintiff a lien on the équitable assets of the debtor. 

3. That he was atthis tiûie entitled to the appointment of a receiver to 
aîd, in the application of the debtor's property interests to the payment 
of the judgment, and the assignaient after the commencement of the sup- 
plementary proceedings should not prevent the appointment. 

4. This proceeding supplementary to exécution is a substitute for a 
creditor's bill, and has a greater scope, and when properly commenced 
tbe'vigilâhcé of the judgment creditor is rewarded by a priorty and lien 
upon eflùitable assets; and the discovery upon thé examination in this 
case shows équitable assets; and that the plaintiff is entitled to a re- 
ceiver. 

6. The examination also shows real estate belonging to the judgment 
debtor in Dakota territory, which is only inoumbered by mortgages, 
the légal title being in him. It is necessary for full relief that a con- 
veyance should be made by the judgment debtor of this property, and 
the power and légal authority of this court is ample to enforce it, by an 
order, upon the défendant to make such a conveyance. 

6. Th* Iftw fixes the time of the return of the exécution by the ofHcer, 
at any tim« within 60 days. After the return of the exécution unsat- 
isfied .supplefliçntary proceedings may be commenced. The plaintiff js 
not required to wait until 60 days hâve expired. 

An order will be entered granting the application for a receiver, and ft 
further order that the said défendant, Charles W. Shatto, upon due no- 
tice uponithe part of the plaintiff, and upon being served with a copy 
of the order appointing a receiver, attend before me at my chambers in 
the custom hoase at St. Paul, at a time to be named in said notice, and 
then andithere,,under my direction, exécute to the receiver, a convey- 
ance of the real property described in the disclosure of the défendant, 
and on assignment of such, property in trust, to be disposed of and ap- 
pliedi so far as shall be necessary in pursuance of his trust duties as 
such receiver. Consult Rid. & B. Supp.Proc. (3d Ed.) tit. "Priority," 
etc.; Porter V. Williams, 6 How. Pr. 441, affirmed, 9 N. Y. 142; McDer- 
midty. Strong, 4 Johns. Ch. 687 ; Edmeston v. Lyde, 1 Paige, 637; Gorniiig 
v. White, 2 Paige, 568; Lifnch v. Johnsm, 48 N. Y. 27; Flint v.WM, 
26 Miun. 264: Tourne v. Goldberg, 28 N.W. Rep. 264; also Wait. Pr. 
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%,■ FaCT«W *IÎP PR0SœBB-TÂ.lî'FgttRMlî-^pÇ>N8TRir.CTI0]<r iOlf COHîl^CT. 

A dir.eption to seir'Eliiiii's sh^Os^total ahipment; not under £85 iç>ht ton," 
doéâ not àùthôrize thé côniii^bèe to «tell jiarts of tlié shipli'éttt bf a/vera^è 
qualîty,' Ut or above the Mmli' anà fchh» thro w the part unsold upon the hands 
of the owner. I Thç, ponaigii^e^ is;pï|lT «^thorized tosellàq pne lot, or, at Içast, 
to seUttie vh6leini9ncb'inannér àsto realizethe price.limited f6r.th.e whole 
;-lot.- Mi ■■■:-*■■ ■ • - '. ' ■•■:■■■' "' 'C ■•■'i- \ ■ . " ■'■■ ^ ■ ■-:, ■ .'• 

2. SAMK--ï]iC*BlDINO AXJTHÔlBITr— LlABItinr ÏO CoSSMNOK, 

W.liere;A'coD8{gDeeo.f gcjodsiof différent qualities ia only^utliorized to sell 
the whiole in bne lot,, af a limited prlce par ton, sells a part of ,ave'rage quàlîty 
at a'jiinçe ftbove the limit, but doës flot âell the retnaindeii',' hè is liablé to 
account'tb the consigner for thé Whole at the price limited. 
{SyUabus by the Ootirt.) 

AtLaw^ Action by il^Levisonagainst A. Balfoui and âtbera. , 
-, i<ba; cfc JjsKoflfgf, for plaintiff. : : • ' 

Pagre <fc|JSfe&, for défendants. :• 

Beforé Sawybe, Circuit Judgej 

SAWYÉÎi, J. Prier toJuly 30; 1885j Léon Blum %ad ft aMpment of 
liiree qualitieis Gf mother-of-pèarl ehells, amounting in the aggregate to 
26 tons and a fraction j in the handâ ôf the défendants' Liverpool agents 
for sale, He transferred the shellâ to plaintiff, and on July SOth notifled 
defèndaats of the fact. He introducôd^ plaintiff to Mfi Bruce, one of the 
défendante, and a verbal arrangement was inade bètween Mr. Bruce, dn 
behalf of the defendaifits, and plaiûtiff, to continue them in défendants' 
hands foï sale until they were othér^ise disposed of. In the language of 
the plaintiff, they were to be sold at "éighty-five poùnds sterling per toû 
for the total consignaient;" Plaintiff also used the word"telquel," signi- 
fyiïig "as is." In the language of Mr. Bruce, défendants were authorized 
"to sell the total ehipnïent not under eighty-five pounds per ton," and 
thèse statemeuts are corroborated by two other witnesses, Blum and Màr- 
shal, who were présent. Mr. Bruce made a penôil tnemorandum of a 
dispatch to be sent to bis Liverpool house, and proihised to send Mr. 
Levison a copy of his dis^tch. Accordingly a letter dated on that day 
was imriiediately sent by défendants tô plaintiff, in which they inclosed 
copy of invoîce and othei^àpers telating to the ihatter, and said, among 
other things: "As requested by you, we will cable our Liverpool friends 
as follows: ' Blum shells, total shipment, arrange at not under £85.' By 
mail we shall advise Messrs. Balfour, Williamson & Co. that Mr. Blum 
bas transferred the entire shipment to you, and if unsold they will, when 
called upon, deliver the same to your order on payment of freight and 
ail charges which hâve been incurred at Liverpool. It is understood that 
if our friends sell the shells they will charge the usual commission of 2J 
per cent. , exclusive of brokerage, on the gross amount, in which case you 
will reçoive crédit for commissions now charged by us on Ihe amount 
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origînally advanced to-Mr. Blum, and which has this day been paid," — 
the amount 80 advanced being $7,000. Défendants on that afternoop 
sent to their Liverpool firqi à telegram as foUows: "Blam shells per Bell 
Rock. Total shipment. Arrangeât notunder 85 pounds per ton." On 
September 28tlii, by letter of that; date, défendants notified plaintiff pf a 
aale of four tpi^ of the shells, made up of proportipnal parts of différent 
qualjties. The parts sold yferptalçen from the diflferent qnalities of shells 
in such proportion as to leave the average quality a little higher than, or 
at least fuljy as high as, the portion sold. The shells sold for £87.10 
per ton. The,reipprt.of sales contained no chaire of commissions. They 
report sal€is,i and in their letter add: "And we trust same will be satis- 
factory," The plaintiff promptly replied to défendants' said report by 
lutter dated September 30tli, in which he says: 

"In reply to jours of 28th instant, I beg to say, that the authority to sell 
shells ex Bell: Epck was ' total ahipment,' only, and not in Jets. I reject the 
aflSrmàncë of yoiir advice to me bf the 28th instant. I am compelled to hold 
you to prigthal/terms, referriîig to your lett«r of July 80, 1885, quoting £85 
for the total BBiï>ment." 

To this ipttçr the défendants replied by letter of same date: 
" Wé are in receipt of your fayor pf date, and regret you do not seem will- 
ing tp a^prove bf Our f riendâ' sîiiall sale of shells ex Bell Bock. Their àdvices 
State that thé four tons wouH bé tnade up of proportîonable quantities of the 
three lots, and as their buyer hàd good bopes of plaoing the remainder, they 
were induced to make the sale. We consider our frieuds acted entirely for 
your interest, and on their behalf we decUne to view the matter in any other 
light. As it however does not appear that our friends are likely to give satis- 
faption , we will thànk you to instrùct your agent to t^e deli very of the shell» 
-^ubject tb paymentof chargés which hâve accrued thereon — and as we sliall 
alsb request Mdssrs. Balfour, Williamson & Co. to také no f urtber steps to 
8^ theni." ' 

On thé Sàm© date, September 30th, défendants sent plaintiff a note as 
follpws; ■ 

"KeferWng td bnr letter of even date, we now hand you order on our Liver- 
pool house foi- the delivery of the balance of the shipment of pearl shells për 
Bell Bock, and inclosed with it an order dated September 80, 1885, addréssëd 
to Messrs. Balfour, Williamson & Co., Liverpool, as follows: 'Pleaae deliver 
to the order of Wm. H. Le vison, San Francisco, the balance of the shipment 
oif pearl shells per Bell Bock (ss) on payment of ail charges which hâve ac- 
crued thereon.' " 

Plaintiff «gain immediately confirmed hîs former letter, repudiated said 
sales, retume4 the. order for balance, of shells, demanded a delivery of the 
whple çongigqnientof shells, land offered to pay ail charges against the 
sanje upon such, deli very, but pefused to reçoive the said shells remaining 
after said sale, or less than the whole lot. The défendants, being unable 
to deli^^elf the whole lot, declined on that ground, and thereupon the 
plaintiff, demanded payment fpr the whole 25 and a fraction tons of said 
shells,, iesspharges, at the priçe, o;f £85 perton, which défendants refused 
to pay, whpreupon this suit was promptly brought, October 17, 1885, 
to recover ,the said sum as fçr ^.conversion. The account of sajes fur- 
nished by 4efpp<iants and intrpduced in évidence showed sales to the 
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amount of about one ton and ahtflfmore ihan tliè' four tons before re- 
ported' sôld, the same beiiig of an âverage quality, and at priceSàboVe 
the £85 limit, bûtthis latter'was hôt reported to pMntiff till long after 
suit was brotight. • , . ■ • ~ - 

Upoh the facts stated, the question arises whether the défendants' au- 
thorîty to sell was limited to a àale of the whole lot, at a single sale, or 
whether they were aiithorized tc/sèll in small lots when opportunity oc- 
curred, pirovided the lots 'soM Wèreof an àverage quality , and not sold 
below thé limit of £85 ^ér ton. The terms of the final contract must 
be regarded as expressed' îii défendants' letter of July 30, 1885, wherein 
they give the instructions as telegraphéd to their corréspondents in Liy- 
erpoôi, viz,: "Blum's shells; total shipment; arrange at not under £85." 
Thèse are the terms of the coii tract as finally expressed in writing by 
défendants thepaselves, whieh were accepted by plaintiff by acquiescing 
withotit objection upon irécëipt of défendants' lèttef, and which he sub- 
sequently.insisted upon ; by referring to it as containîng the contract in 
his letter of September 30th, respecting the sale. The rights pf the parr 
ties must therefore dépend upon. the construction of the contract as thus 
expressed. I Upon a careful considération of the, contract, I thînk the 
reasohàliijB a^d fair constructioil of the languag^ i's, that the defen^p^ 
were iimitejdtç a sale of the shipment in a singlelot at one sale, or thàt,, 
if they assuma, to gçll in parcels, even at higher priées, they assumed 
the ri^ of being unable to sell the balance at such prices as to make a 
sale of the Whôle cargo yield £85 per ton. They were not authorized to 
sell Small Ibts, and throw thefèiiiàihder which' they Were unable to éell 
back upoii the bîmds of the.,9i«riji^ei;j and by sq sellîpg a piart, withoùt the 
autbQrjity of <ihe ownerj andjtiius putting it out cif ;t,hèir ppwer to return 
the whole shipment, they rendered themselves liable to accountfoï the 
whole lot at the price lirai ted-,,',That the plaintiff unslerstood that «he 
had by tlie contract limited the authority to sell in one lot, or at least 
that defenG!an.tsshQuld sell ail, ^ttlje, price stated ,ji^herecan be no possible 
doubt, ïor.li^at was the cpns(«-»Qtiop he put upop4t> and.insisted upon 
at ail times. He was not a jobber, but a wholesale dealer, and thia was 
manifestly iunderstobd by défendants. He was not engaged iu selling 
goods in smaU quantities, but dèaling in wholë .'sl^îpments. That this 
was, alsoj the construction {itlttipon' thé contract by défendants them- 
'«elves there can be no doubt. ,In their report of sales on September 
'^8th, aftèr Btating amôuntof "sales and priées without charging their 
lommissions on the parts sold, etb., they close theîr letter of advice wîth 
"we trust thë same wUl be sàtisfactbry." This '«•Ould séem to indicate a 
consciousiiess of having exceeded théir authority, for there was no occa- 
sion for this suggestion of a desired approval, if they Supposed they had 
kept within their authority. Bat' pllaintiff immediatély repudiated thé 
sale as being without authority, calling their attention to the terms ôf thé 
authority, as expressed in their letter to him of Jùly SOth. The défend- 
ants imraediately replied, not that they put a différent construction upon 
the language, but urging that their côrrespondents had, in their judg- 
flàent, and in the judgment of thé défendants, acted, not within their 
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authority, "but entirely for your [plaintiflf's] interest;" that they "were 
indaced to make the sale" as their buyer had great hopes of placing the 
remainder, and added that "since our friends are ûot likely to give y ou 
entire satisfaction, we will thank you to instruct your agents to take de- 
livery of the shells, subject to the payment of ail charges which hâve 
accrued thereon." New, this is not thé lauguage of parties who feel con* 
scious of having acted within their authority, but rather of expostulation, 
seeking a ratification because they had acted in good faith, believing their 
action, though unauthorized, to be for their principal's beat interest, and 
seeking approval on that ground. There is not the merest suggestion, 
directly, or inferentially, that the défendants did not understand the con- 
tract precisely as the plaintiff did. And there is no intimation any where 
in the évidence that the défendants construed the contract differently 
from the plaintiff, till we corne to their answer to the com plaint. If they 
entertained a différent view of the meaning of the contract, whrai they 
sold in lots and the sale was repudiated, they were hère called upon at 
the time to so state, but th^ did nothing of the kind. Had they for a 
moment supposed they had acted within their authority, they would cer- 
tainly hàvô planted themselves upon this authority, in their first com- 
munication, and would never hâve sought to excuse themselves, and seek 
approval on any other grounds. It is quite apparent, therefore, I think, 
that both parties construed the contract alike, and that the construction 
now sought to be put upon it by défendants is an after-thought. In my 
judgment, by selling a part, without authority, instead of the whole, 
and thereby putting it out of their power to return the whole shipnient 
of shells to plaintiff on bis deniand, the défendants rendered themselves 
liable to account for the whole shipmènt at £85 per ton. 

There was an attempt tp prove that by the custom of merchants at San 
Francisco, -this contract authorized a sale in parcels at or abovethe price 
limited. But this, if admissible to prove the fact, would be directly against 
the construction which both parties, as we bave sèen, themselves mani- 
festly put upon the contract. Besides, the évidence does not satisfy me 
that there is any such recognized established custom. The précise case, as 
stated in the contract in writing,. wa9 not stated to the several witnésses, 
and the évidence, when carefully analyzed, at best only shows, I think, 
that if the goods are sold in parcels, the whole must finally be sold so as 
to produce the required amount. I do not think the évidence established 
the meaning of such contract to be that the consignée is authorized to 
sell a part of the goods at or above the lirait and throw the balance back 
upon the hands of the owner. Upon the views I bave expressed, the 
défendant must account for the shells at the rate of £85 per ton, and àre- 
covery must behad for that sum after a déduction of commissions, brok- 
erage, and other proper charges, upon the whole, less commissions alréady 
paid on the sum of $7,000. Of course the loss or gain to défendants 
will be only the différence between the price limited and the amount for 
which they ultimately sold the shells, which they had in their posses 
sion. It does not appear whether they bave sold or not. An offer ol 
£80 per ton for remainder appears to hâve been made. But upon tH 
v.34F.no.5— 25 
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view expi^sspiî, wliat the défendants, ultijnal^ly lose or gain, as the case 
may be, cannot affect the amount pf the i;ecoYery. I am npt certain that 
the évidence fumished themeans forascertainingwith naathematical pré- 
cision, the amount of comnaission^ and charges to be dedvicted, and con- 
sequentiy the amount to be recpyered . , , If se , counsel caji, ôrst agrée upon 
the amount, and it will be inseftéd ip the findings. If not, I will send 
it to a référée to (iscertain the brbkprage and charges. The con tract fixed 
the commissions at 2i per cent. ,^nd the évidence shows that commissions 
on <7^OP0 bave been paid. ., Let there be findings and judgment lu pur- 
suanceofthis opinion. 



: Denkèb R. L. & 0. Ck). V. TJmio» Pac. Ry. Co., (three cases.) . 
; . (C^jViwft Obtrr^.A C'«?<>»'#«- Maroh 26» 1888.) 

1. Eminjbi^ JDoMAiS— Natukb of thb.Usb fou wmcH ExBBCisEib— RiGHT ;ro 

"QUÈSTldN.' ""•' "'■ .■■'■■ 

Th^ constitution of Colorado, arti 15, § 4, declaring ail railroads to be pub 
lie hig^ways, does not prevent tbe raising of the question as to the character 
pf a ràilroad in a proceedinç by it to condemn ïand; article 8, § IS, providing 
that "t^faenëVer an attempt is made to take private property lor a use allégea 
to be pnblio, th^ question whether the contemplated use be really public sball 
be a juc|ici,al question, and determined as such without regard to any législa- 
tive assertion that the use is public. " 

2. SAilB— PLBADiiSG. 

In condëiiiaBtioli proceedings an answer alleging that tbe plaintiff was or- 
ganized and is a private corppra):ipn, for the purpose of constructing and op- 
eratinga railroad, without averringtbat the railrOad itself, when built, wiU 
be a private road, is defective, as it is the object to which the land is to be 
devoted, and not the party clalming the right to take land, that isrequired to 
be public.; 
8. Samk— Character of Land to be Acqdibbd— PLEAOïiîa. 

When a pétition in condemnàtiôn proceedings allèges that thé land sought 
to be cohdéinned is private land^ held by défendant, a corporation, for other 
purposes than the business in w^ich it is engaged, and the averments in the 
answer are, 'défendants' incorporation, the business in which it is engagea, 
ànd that the land is Hecessary fbr'thè purposes of such business, the answer 
is sufficient on demurror. 

4. SaMB— PlEADOTOK-DeFECTS IN COIffOKATION. 

An answer to a pétition tp condemn land, alleging that the articles of incor- 
' poratlon Of the petitioner coippany, which are not set out either in the peti- 
' ' tion or answer, are not suflScient to enable it to maintain its action, without 

specifying the particulars in which auch articles are déficient, will be stricken 
'. ■ out. , , . 

6. pMîADma^AiJswBK. 

' An ansWer dverring tbat the pétition doés not staté sufficient faots to con- 
~ i Bti^ute a cause pf action is, in eSect, a demurreri; and on motion will ba 

Btnclien out. . 

At Law. (in motion to strike out part of answer and demurrer to 
part of answer. 

, Proceedings to condemn land by the Penver Railroad Land & Coal 
Company j^gainst the Union Pacific Rail way Compfl,ny, 
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i. Jtf. C3^tA6erf, for^plaintîff. . !! i 

Witlard TéULer and u. M. Orèhodi, for défendants. 

Hallett, J. In thle three cofldeinnation cases the DenverLand& 
Coal Company agaînst the Union Pacifie Railway Company there was a 
motion to strike out the answers, which was passed upon a few days ago, 
on the ground that no such pleading could be allowed in a case of that 
kind. That motion was overruled. The plaintiff has raised objections 
to the several answers by motion and by démarrer as to their merits. 
The first ânswer is that the pétition herein does not state sufficient facts 
to constitute a cause of action, and does not State facts which entitles the 
petitîoner to the action and relief prayed for and demanded in said péti- 
tion. The plaintifif is, of coursé, right in saying that this is only a de- 
murrer and not an answer at ail. It must be struck out. The second 
answer is that the articles of incorporation of the said petitioner are not 
Sufficient, and do not authorize the petitioner to maintain this action, 
or to appropriate or condemn the land as prayed for in said pétition. 
The articles of incorporation, aj-e not set out in the pétition, and they are 
not set out hère. Of course the défendant cannot make auy objection to 
the articles of incorporation in this gênerai way without specifying what 
his objection is or in what respect the articles are not sufficient. The 
answer will be struck out. The third answer is that "the défendant, 
furlher answering, respectfuUy shows to the court and allèges that the 
said Company was organized and is a private corporation for the purpose 
of constructing and operating a railroad from certain coal lands owned, 
as alleged by the petition,to Denver, and for the purpose of hauling its 
coal from said lands to the city of Denver, as private enterprise, and not 
for the accommodation of the public in any way or manner whiitever." 
This answer appears to be intended to présent the question that the road 
built by the petitioner is a private road, and not for public use. It is, 
however, rather indistinctly stated. The averment is that the company 
was organized for this purpose, and as a private corporation, without a 
distinct statement as to what. the road will be if built. The inquiry is 
not as to what the company was organized for, or whether it will be a 
private or public corporation, but what the road will be, — the structure 
itself,— if any such thing shall be made. I regard it as a serions defect 
in the answer, and don't think it can be a question of fact to be tried, 
whether thia company is organized in one way or another, except it 
may be to inquire whether it conforma to the statute regulating such 
matters; but it may be a question of inquiry to be determined as matter 
of fact, whether the road, when built, wiU be a public or private road, 
and the question will be the same whether the road shall be built by a 
corporation or by an individual. That question does not in any way 
appertain to the other, by whom the road is built. It is a question what 
the road itself is, not as to the character, or the quality of the builder. 
But, taking the answer to be a statement that the road will be private 
and not public, and is intended so to be, petitioner dénies that any suçh 
answer can be made or received in an action of this kind, and he fouuds 
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his argument upon provisions of the constitution of the state. In sec- 
tion 15, art. 2, Const., some.provision is made as to taking private prop- 
erty for public use, and the last clause of that section îs: 

'^Whçnevpr.am attempt is made to take private property for a use alleged 
to be public, the question whether tbé contemplated use be r«àlly public shall 
be a judicial question, àud determiiied as such without regard to any législa- 
tive assertion that the use is publie." 

Couns^l for petitioner concèdes that by this clause an inquiry may be 
made as to whéther the road wMch it is proposed to build is of a public 
or private character; and that he cannot very well deny, because this is 
not a new principle in the law. It is affirming only what stood before 
in the law, probably that there might be no misunderstanding in respect 
to it. Mr. Mills, in section 10 of his work on "Eminent Domain," re- 
ferring ouly to the gênerai principle which stands in the law, without 
support froni any constitution says: 

"TJhe législature cannot so détermine that the use is public as to make the 
détermination conclusive upon the courts. ïhe atterapt of the législature to 
déterminé thé public character of the use does not settle that it has the right 
to do so, but the existence of the public usé in any class of cases is a question 
to be determined by the courts. The presumption is in favor of the public 
character pf a use declared to be public by the législature, and unless it is 
seen at the ûrat blush that it is not possible for the use to the publie, the 
courts cannot, interfère. The grantof the right of eminent domain is a déter- 
mination on the part of the législature that theobjects for which it is granted 
are neçèssary. There can be no way for courts to be possesséd of ail the facts 
and cirdumstanees which the législative department hadtefore in eachpartic- 
ular case. An abuse of a gênerai act authorizing condemnation for private 
purposes will not be tolerated»" etc. 

It may be that this provision of the constitution was inserted with a 
view tô rempve the presumption which is hère referred tô, or perhaps to 
allay àll dbûbts which niight arise at any time in respect to the question; 
but it ia certainly trùe that this provision of the constitution is only à 
déclaration ôf the law as it Stood at the time the constitution was made. 
But petitionér's côunsel contends that this is cOntrolled by, and in eiîect 
nuilifiedby, section 4, art. 1,5, of the samé constitution, which déclares 
that "ail railroàds sball bé piiblic highways, and ail railroad companies 
shall be coriimon Carriers. Any association or corporation organized for 
the purpose shall hâve the right to construct and operate a railroad be- 
tween afty designated points Within this state, and to connect at the 
state lirie with railroàds of dther states and territories. Every railroad 
Company shall hâve the right, with its road, to intersect, connect with, 
or cross ajUy other railroad." ïhe argument of counsel is that, as by 
this. clause of the constitutioù à railroad is made a public highway, 
no question shaJl be raised as tO its character in any proceeding; but it 
shall always be taken to be and accepted as a public highway in ail pro- 
ceedings whàtsoeVer'. That appéars to be reasoning in a citcle. To say in 
one clause that whether it shall be taken to be of a public character is 
for th^ courts to détermine, and then find in another clause that the cou- 
stitutional convention has determined it itself, is going round and round 
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in the same course. I cannot accept any such position or proposition aa 
that; in fact I regard it as exceedingly technical and far-fetched, and it la 
certain that in aJl proceedipgs in courts where thèse proceedings hâve 
been recognized elsewhere no such position has heen taken, nor has it 
been thought necessary to discuss it. 

Hère is a case from a state in which the rights of corporations in con- 
demnation proceedings certainly hâve net been ignored, which seems to 
go as fer as the counsel for défendant asks the court to go in this instance. 
This case is Railroad Co. v, WHise, 116 111. 449, 6 N. E. Rep. 49. A 
question arose in the case as to the character of the use upon the évidence, 
no answer being received in that state as to any of thèse matters; but 
upon the hearing évidence was received to show that the track which pe- 
titioners sought to build was only for the purpose of Connecting its main 
line with some brick-yards, which were not very far from the line of the 
road. Cpncerning the power of the court to make such an inquiry, the 
court says: 

"The questions, however, of whether the use to which it is sought to ap- 
propriate the property is a public use or purpose, and whether such use or 
purpose will justify the exercise of the compulsory taking of private property 
under the statute and constitution, aiid where the power is attempted to be 
exercised by an incorporation, whether tbe power is delegated to the corpora- 
tion by the législature, and whether the uses and purposes for which such 
power is sought to be exercised fall within the législative grant of powers, 
are proper subjects of judicial détermination." 

For which a large number of authorities are cited. 

"It is évident from the évidence in this case that the sole use and purpose of 
the proposed track was to reach the brick works situated between a half and 
threé-quarters of a mile from appellant railroad, and thereby create a feeder to 
its main Une, and add to the value of its freights. There was no prêteuse 
tiiat there was any necessity for any increased facilities in the locality of the 
proposed track, except for the purpose of saving the hauling of brick from 
thèse brick works, and the increased tralfic brought to appellaut's main Une 
by the building of this spur." 

Further on: 

"It is conceded, substantially, and the évidence abundantly shows the fact, 
that this proposed track in no way increases or adds to the facilities for trans- 
acting the business of the railroad appellant is authorized by its charter to 
build and operate, but, ou the contrary, by adding to the volume of its freights, 
would tend rather to embarrass the main line of road than otherwise. " 

This discussion is quite lengthy, and it is full to the point that whether 
the road is to be public use or a private road is fully open to inquiry 
and decisiori in ail cases of this kind, and other authorities are not 
wanting. À year ago, or nearly so, in the case of McPhee and another 
against the Union Pacific Railway Company, (an equity case, in this 
court, )the same rule was foUowed; and upon the charges in the bill in that 
ca,se it was held that a track which the Union Pacific Company was prdpos- 
ing to lay down in some parts of this town was only a private road for 
serving certain warehouses, not of a public character, which would ena- 
ble thern to proceed in opposition to the demands Jcif property hplders in 
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'' the neigîiborhood. . If this answer were directed to thé tjuality of tHe 
!road which the pëtitioher proposes to fcuild, rather thàii the purposeâ of 
petitioner's ofgânm^ïon,' it wôuld bô sôùnd. As it stands it is not a 
good answer, ahdîû^stbe struck oilt. The fourth answer is that it is 
not necessary for the petitipner to appropriate for use or bccupy the lands 
and premîées in sàid pétition described, or any part thereof. An aver- 
ment of that kind cannot be made without stating the facts showing that 
the necessity does hot éxist. That answer àlso must go out. The fifth 
■ and last answer is th'é subject of a demurrer. In that the défendant shows 
its incorporation, ànd the service in which it is engaged, and allèges that 
thèse lands were purchased by it for its own use, and that they are nec- 
essary for the purpoées of its brganization. It is allégea in the pétition 
that the lands are not in use at ail, and in substance that the}' are pri- 
vate lands held by the Union Pacific Company for purpôses other than 
the service in w'hich itis engaged. This ans weï, inmyjudgtnent, meets 
those allégations. Whether there is any use now made of the lands, such 
as claimed by the respondént, and denied by the petitioner, can only be 
ascertained upon the évidence; and it is only after hearing the évidence 
;|Jiat any décision of matters such as are presented in this answer can be 
reached. It is impossible to détermine the rights of the parties upon 
pétition and upon the answer only. They are in issue by thèse charges 
and counter-charges, and we must wait for the évidence before determin- 
ing the merits of the controversy . The position of the petitioner that no 
such answer can be made is subject to the same rule as the défense in re- 
spect to the use to be made of the property. The argument of counsel 
that because thèse things are by the statute not to be submitted to the 
jury, therefore they cannot be considered at ail, is of no weight. Prob- 
ably it is true that questions which are directed to a jury or to commis- 
sioners by the statute are to be considered by them, and by them only. 
It does not follow from this that there may not be any other questions 
raised, or that there may not be any other methods of reaching a décision 
upon such questions than those that are mentioned in the statute. 

The demurrer to the fifth answer must be overruled, and the motion 
to strike out as to àlI the others allowëd. 



Halton ». Uhlingee. 

(Oirouit Court, E. D. Pennsyhania. January \i, 1888.) 

Patbmtb for Intentions- -Anticipation, 

Letters patent No. 18i.'',027, isaued DecemTjer 0, 1878, to Thomas Halton for 
improvement in Jacquard looms, claira the construction of tlie gri&s, or 
thoae parts whicli raise the hooks, of such breadth that when the grifFs are 
elevated the blade still rests below the top of the hooks out of opération, and 
when the ^iffs descend the danger of striking the heads of thèse idle hooks 
is avoided? On évidence of prior use at Paterson apd Brooklyn; of the Brit- 
ish patent issuéd Màrch 14, 1870, to John Morris for an improvement by mak- 
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ing double-h«aded hooks so as to employ two cylind^rs for the center and 
border, respectively, withoutchanging the cards; of the French patent issued 
October %i, liS34, to Jameis Bësaet, m which the Jacquard lifting plate was rë- 
placed b^ à'flxed grate and moTablé frame so that thé horizontal needie, when 
opposite & f uU portion of a^card, can withdraw the hpok f rom the grate when 
the card-cyljnder is nearest the side of the machine, instead of when it is f ur- 
thest; and Of the publication in 1878 of "Geschecte der Jacquard Maschin, " 
— the patent was held void for anticipation. 

In Equity. 

This is a suit brought by Thomas Halton, complainant, against Will- 
iam P. Uhlinger, respondent, for an alleged infringement of letters pat- 
ent, No. 185,027, and dated December 5, 1876, granted to Thomas 
Halton, for improvement in Jacquard looms; the application for which 
letters patent was filed September 11, 1876. The invention is for a 
broad blade, or griff, which is not lifted above the top of the hook heads 
of the Jacquard machine. The griflf is that portion of the Jacquard 
which élevâtes the hooks of the machine, the hôdks in tum being op- 
erated upon by needles so as to be left in position or thrown out of posi- 
tion, to be elevated by the grififs. The patent claîms the construction 
of the blades of the grififs of such breadth that when the grifiTs are ele- 
vated the biade still rests below the top of the hooks ôut of opération, 
and when thfe grifls descend the danger of striking the heads of thèse idle 
hooks is avoided. The défenses were prior use, prior patents, and pub- 
lication. The first was supported by the testimony of witnesses tfho 
had operatéd, or seen operated, Jacquard looms, with improvements 
upon tibem similar to that described in complainant's patent, at Pater- 
son, N. J., and Brooklyn, N. Y., at varying periods before the issue of 
complainant's patent. The défense of "prior patents was supported by 
offering in évidence a copy of letters patent granted by the British pat- 
ent oiBce, to John Morris, of Belfast, Ireland, dated March 14, 1870, 
the spécification and claim of which was as foUows: 

"I, John Morris, of Belfast, in the county of Antrim, Ireland, do hereby 
déclare the nature of the said inventions for 'improvements in Jacquard ap- 
paratus,' to be as follows: My invention has référence to the hooks em- 
ployed in Jacquard apparatus. Thèse hooks hâve hitherto been formed as 
seen at Figure 1 Of the annexed drawlngs, and the heads, being single, bave 
not allowed of usingtwo cylinders, one on eacli side of the machine, uniess 
two sets of needles were put in where with my improved hooks I bave only 
one set. My invention consists in making double-headed hooks substantially 
of the form represented in figure 2, iVhereby I can employ two cylinders, one 
to weave the center and one to weave the border, so that it is not neeessary 
to change the cards, for the cylinders can be put in motion sooner than the 
cards can be changed." 

Also a translation of French patent 3427 dated October 24, 1834, 
granted to James Besset, of Lyons, for a loom for weaving, called by 
him a "fuUing loom," described thereon as follows: 

"It differs essentially f rom ordinary machines called 'Jacquard machines, ' In 
that, in the lattër the lifting plate, Or grate. is movable', and actuates the cyl- 
inder which earties the cards. In my tiiachine this grate is replaced by a 
fixed grate and a movable frame, so arranged that when the horizontal needie, 
which serves to unhook the bent top of the crochet- wire, which is above the 
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gràte, Is opposite to a full or uhpiéroed portion of a Ca'rd; ît perfoims the 
sald opération [witlidrawing hook from the grate] when the card-cylinder is 
nearest the Bide of the machine, imtead of when it is fàrthést therefiom." 

To support the défense of prior publication, " Geschecte der Jacquard 
Maschin," a work printed in. 1873, was cited by resporideiit. 
Geo. B. Carr, for complainant. 
George J. Harding, and George Harding, for respondent. 

Butler and McKennan, JJ., in an otal opinion, held complainant's 
patent to hâve been anticipated, and dismissed his bill, with costs to 
respondent. 



Cabey a al. V. Miller et oZ.* 

iCi/renU Court, B. D, Nem York. March 6, 1888.^ 

1. Patents ïok Inventions— Action for Infbingementt-Injunction— Phb- 
viotrs Adjudications. ' 

Where a patent, involving the subjection of Bteel springs to heat, had been 
before the courts, and had been sustained to the extent of coverihg such prb- 
cess "when the springs are keptbelow red heat," held, m this suit, on appli- 
feation for preliminary injunotion, that the patent would be presumed valid 
only to the extent expressly qovered by the décisions referred to. 
3. Sam E. 

As upon the preliminary affldavits it appeared thàt défendants, in the pro- 
cess used by them, heated the springS above this limit, helâ, that the applica- 
tion for prâkninary injunotion' should be denied-With leave to renew "should 
compIainantB be ableto produc&svichfurther évidence of défendants' process 
of manufacture as to indicatë that complainants' patent was infringed. 

In Equity. On application for preliminary injunotion. 
Duncari, (?Mrti8 <fc Paye, for complainants. 
Philip j. O'ÈeiUy, foT déîend&nta. ' 

Lacombe, j. This is an application for a preliminary injunction to 
festrain the défendants from making and selling spiral wire springs, 
which, in the process of manufacture, are subjected to heat, after the wire 
is wound into a spiral torin, with the effect of restoring to the wire the 
strength and elasticity lost in winding, — and from in any way practicing 
the invention described and claimed in letters patent No. 116,266, 
granted to Alanson Carey, on June 27, 1871 The daim of thé patent; 
is for "the method of tempering furniture or other coiled wire springs, 
substantiaUy as hereinbefore described." The, process set forth in the 
spécification consists in the subjecting of the springs to a degree.of Heat 
known as f'spring temper heat, which is about six hundred degrëes, 
more or less," for about eight minutes. The patent has been several 
times oefore the courts, (Cbn/ v.Wdlff, 24 Fed. Rep. 139, 141; Cary y. 

'keportedby Edward G. Benédict, Esçi-, of the New York bar. 
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Sprîng-Bed Co.,21 Fed. Eep. 299, 31 Fed. Rep. 344,) and has been sus- 
tained to the extent of covering such process, " when the springs are kept 
beloW red beat." It may be that the patent is suffieiently broad to 
cover any degree of beat whatever; but thaï has net as yet been held by 
the courts which bave had it under considération, and therefore, upon 
application for preliminary injunction, the patent will be presumed valid 
only to the extent expresdy covered by the décisions referred to. Upon 
the case as it now stands the weight of évidence indicates that the de- 
fendants, in the process used by them, beat the springs above this limit. 
It may be that the defendant's affidavits are disingenuous, and that 
when the later détails of their process, now so briefly described, shall be 
set forth, it will appear that they do infringe the patent even when given 
the limited construction which would confine it to a heating not above 
red beat. This motion, however, can only be decided upon the papers 
before the court, and giving due weight to the sworn statements pre- 
sented by bpth sides. 

The motion, therefore, is denied, with leave to renew should the com- 
plainant hereafter be able to produce such further évidence as to tihie de- 
fendant's process pf manufecture as will indicate that the claimof the 
patent is infringed by thçm. 



ÇiNGEii Manuf'g Co. «. Speingfield Foundry Co. rf al. 
(Circuit Court, D. Massaçhuseita. April 3, 1888.) 

1. Pateotts FOB Inventions— Infringement— Patent POB Sepahatb Pabtb^ 

Rbpairs. 
Wbere différent parts of a machine are covered by separate patents, a pur- 

chaser of such machine from tbe patentée, who replaces one of the parts or 

éléments covered by an individual patent, when worn ont, is guilty of an in- 

fringement. 
8. Equitt-i-Pleïading — Mdltifariotjbjiess. .,• 

It is within. the discrétion of tbe court to décide whether ornotabiUin 

equity is multifarious in its nature, such question depending upon tbecircùzn- 

sluBces ôf eacfa individual case. 

In Equity. Action for infringement of patent. 

C, F. Perldns, for complainant. 

J. L. S. Roberfs, for défendant Duckwortb. 

CoLT, J. Thîs suit is brought for the infringement of the sixth claim 
of letters patent No. ?08,838, dated October 8, 1878, ail the claims of 
letters patent No. 229,629, dated July 6, 1880, and the second claim of 
letters patent No. 274,359, dated March 20, 1883. Thèse several pair 
ents were issued to tbe complainant for improvements in sewing-îna- 
chines, The bill has been taken pro confesso as against the Springfield 
Foundry Company. The présent controversy is between the complain- 
aht and the remaïiïing défendant, Duckwortb. Duckwortb is à machin- 
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ist, and has madè a specialty of ïepairing sewing-macliines. He adraits 
that he makes certain parts of thèSibger I M machine to replace worn or 
broken parts in machines sold by' thW coiiiplainant, and that hè has also 
madfe and furnished thèse parts to bhe Johii Thornton, Jr. , ôf New York, a 
dealer in sewing-machine supplies, and engaged ihthe business of re- 
pairihg sewing-machines. Thfr patts introduced in évidence are the 
feed-çam, forked Connecting fèed-bàr, feed-lifting rock-shaft, feed rock- 
shaft, sihuttle-driver, and shattle-race. He contends that the mak- 
iûg bf thèse parts does not cofistitute an infringement because — Mrst, 
they are each but one ôfmatiy Othèr parts constituting an organized 
sôwing-machine; second, that the pafts so made by the défendant hâve 
been madè for the purpose ôf replacing parts which hâve been broken 
or worn ottt in organized sewing-œàchihes sold by thé plaintiff; third, 
that neither he nor any other peïsoil hàs assembled the patts so made in 
one machine, but that each pa*t has been made to replace â cortespond- 
ing part in some organized machine made and sold by thé plaintiff. He 
admits, howevér, that the parts cdtiild fit no other machine, without con- 
sidérable altération, than the Sihgér I M. The position taken by the 
defelidattt îs that he bas 'a rigtt to make and sell thèse parts/ provided 
the article is not made or sold with the intent to put it to an unlawful 
use; that the use hère is lawful because the purchaser of a patented ma- 
chine has a right to repair it,-and to replace parts as often as may be 
necessary, provided he does not destroy the identity of the machine. 
The caçes relied upon by défendant are Wilson v. Simpson, 9 How. 
109; Ohafee V. Beking Co., 22 How. 217; GoUfiied v. Sreudng Go., 8 
Fed. Rep. 322.. ;;, , ^ ■.■ 

In Wilson v. Simpson it was held that an assignée having a right to 
iiae Woodworth's-planing-machine had a right :to replace new cutters 
or kniyes for those which were worn eut. The court says: 

"Ther%ht of the assignée to replace the cutter-knives is- not because they 
are of perTsbable materials, but because the inventor of the machine has so 
arrangea them as a part of its combination that the machine could not be 
Coi)tinued in Use without a successicJn of knives at short Intervais. Unless 
they weriè rèplàcëd, the invention woald haye béen 6f but little use to the in- 
ventor b'r to others. The other feonëtituent parts bfthis invention, though 
liable to be worn out, are not made with référence to any use of them which 
will require them to be replaced. ^Tbese, without having a definite duration, 
are contemplated by thé inventer to last so long as the materials oï which 
they are formed can hold together in use in such a combination. Ko i^eplace- 
ment of them at intermediate intervais is raeant, or is necessary. They may 
be repaired as the use may require. With such intentions they are put into 
the structure.) So it is understood bythe purchaaeir, and beyond theduratlon 
of them a purchaser pf the macjii|i^é has not a longer use for them. But if 
anothér constituent partof tl|é combination is nj^ant tô be only temporary 
in the use of thé'wholei and to bé frèqùently replaced, because it will not laiât 
as long as the other parts of the combination, its inventor cannot complain, 
if he sells the use of hia m!W;hine, that the purchaser uses it in the way the in- 
venter meantlt to be used , and in the only way in which the machine can he 
used. Sncba replacement of temporary parts does not alter the identity of 
the machiné, but préserves it,though thére may not be in it every part of ita 
tiriginàl màtetiial." 
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Iri Chaffee V. BdlingÇo.,! 22^0^217, theomrtsàys: '" 
" When tiie patented maeljin« rlghtfulty passes to tlie hands of the purchaser 
from the patentée, or from any other person by him authorized to convey it, 
the machine is no longer within the limita of the moiiopoly. Acoording to 
the décision of this court iri-tlie cases before rnentioned, it then passes outside 
of the monopoly, and is ïio longer under the pëculiar protection granted to 
patented rights. By a valid sale and purchase the patented machine becomes 
the private, individual property of the purcliaser, and is no longer protected 
by the laws of the United States, but by tiie laws of the state in which it is 
situated, Hence it is obvious that if a person legally acquires a title to that 
wliiéh is the subjeet of letters patent, he may continue to use it until it is 
worn ôut, or he may repair it or improve npon it, as lie pléases, in the same 
manner aaif dealing with property of any other kind." 

In Got^rkd v. Bmmng Co., 8 Fed. Rep. 322, the patent was for an 
improvement in pitchingthe inside of barrels, and Judge BLODGErrthus 
States the rule: 

"From the functiohs of the différent parts of this machine it Is obvious 
that someof tliem will wear Out much faster than others, and I thinlî there 
can be no doubt that the défendant bas tlie right to replace those parts as often 
as necessary, so long as the identity of the macliine is retained. The proof in 
this case shows to ray satisfaction that as tlie grates, pipes, and blowers were 
worn out, they were renewed, and therefore, the identity of tlie machine is 
retained. If, for instance, this patent had been npon a pëculiar gratCf and 
there had been no patent upbn the other parts of the machine when the grate 
was worn out, the défendant would hâve no right to put in another like it, 
because the grate was covered by the patent; but if the grate is only a part of 
an entii;e combination, I tbink it has a right to replace the worn-out parts, 
and it cannot be said to be a différent machine." 

In Aikenv..Print Works, 2 Gliff. 435, the purchaser bought a knitting- 
machine with which the vendor Sent a package of needles to be uséd 
with the machine. The needles were subjeet to a separate patent. The 
court (Mr. Justice Clifford) observes: 

"Right to repair is limited by the same rules that operate in the repair of 
other property. The owner may rt-pair, but he cannot appiopriate the mate- 
rials belonging to another man in eflecting thé purpose. Purchasers in this 
ease may repair the needles they purchased, but they cannot manufacture new 
ones without license. Iteference is made to the case of Wilson v. Simpson, 
9 How. 123, but a careful exatnination of the case will show that it atfirms 
the very rule hère maintained. • When we speak of the right to restore a part 
of a déficient combination, we mean,' say tlie court, ' the part of one entirely 
original, and not of any other patented thing, which has been introducedinto 
it to aid its Intended performance.' The cutters and knives in that case were 
not Subjeet to a patent, and bf course the respondent had a right to use them 
iis mat^riiils to repair his machine; but unfortunately for the défendants in 
Ihis casie, the needle is subjeet to a patent, and in making and using it they 
bave infrlngcd the right of the plaintifE." 

As illustrated by thèse cases the rule seems to be that where a patent 
covers as anentiretya machine composed of several separate and distinct 
parts, the purchaser ofsuch machine from the patentée will not infringe 
by replacing jSUch temporary parts as wear out, so long as the identity 
of the machine is retained; but if the patent is for a distinct part or élé- 
ment of the machine, a purchaser will infringe by replacing such part or 
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élément. Tested by thîs raie, ï think the défendants are guilty of in- 
fringèment in the présent case. The sewing-machine of complainant is 
not patented as an entirety, but différent parts of the machine are cov- 
ered by différent patents. Claims 1 and 2 of patent No. 2?9,629 cover 
an improved shuttle-driver, and the défendant makes and sells the same 
device to b^e used in a Singer machine. The second claim of letters pat- 
ent No. 274)359 is for a shuttle-race for an oscillating shuttle, provided 
with an elastic side or flange. The shuttle-raoe cannot be used in the 
Singer I M machine without the èlastic flange. The défendant makes 
the shuttl&-race for use in such machine. He therefore makes the ma- 
jor part of the patented combination, intending that it should be pro- 
vided with an elastic flange, and used in complainant's machine. Claims 
3 and 4 of patent No. 229,629, and claim 6 of patent 208,838, arecom- 
binatioiï claims. The niain éléments fôund in thèse patented combina- 
tions are made and sold by défendant for use in the Singer machine. 
Uiider thè àuthority of Wilson v. Siinpaon and other cases tliis cannot be 
dohé. 

The défense of multifariousness is also relied upon. The défendant 
Duckworth bas answered, proofs hâve been taken, and a hearing had 
upon the merits of the bill. I do not see in what respect the défendant 
suffers ariy injur^ by having thèse causes of action heard together. AU 
the patents §ued upon relate to one machine, and the défendant is not 
prejudiced by this joinder. Whether a bill is multifarious or not must 
dépend upon^ its own ciroumstances, and must necessarily be left to the 
discrétion of the court. Oliver v. Pratt, 3 How. 333, 412. 

Upon the whole I think a decree should be entered for the complain- 
ant; and it is so ordered. Decree for complainant. 



The Vidette. 

Wilson et al. v. The Vidette d at, 

(Diatriet Court, 8. D. Alabama. March 20, 1888.) 

SHtfPiNci — Stoppage in Transit— Liabilitt op Vessbi. to Consignée. 

Where the vendor of goods abbaid a vessel has exercised his ri§ht of stop- 
page in tranêilu while the vessel was eut, the vessel is not liable in damages 
for refusing to deliver the goods to the vendee upon demand and production 
of the bill of lading at the port of destination; and this is especially the case 
where the vendee, prior to flling the libel, has seized the goods under a writ 
of statutory detinue issued by the state court. 

In Admiralty. On exceptions to libel. 

Wilson & LÔzano, a firm engaged in the retail dry goods business in 
Mobile, Ala., purchased on crédit from TelFt, Weller & Co., of New 
York, a number of packages of merchandise, and thèse were shipped by 
the steam-ship Vidette, of the New York & Mobile Steam-Ship Line, in 
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tbe latter part of January, 1887, consigned to libelants, and bills of lad- 
ing were also duly forwarded them at Mobile. Oa présentation of the 
bills of lading, February 11, 1887, by libelants to said ship at Mobile, 
delivery of the goods was refused by the ship's agent on the ground of 
contrary instructions received frorn shippers, sent While the vessel was 
out. On February 15th, Wilson & Lozano brought suit in the city court 
of Mobile instatutory detinue, causing the sheriff to seize the goods, and 
on the saine day filed this libel for $5,500 damages in business from dé- 
tention of necessary goods, injury to business standing, and for expenseS 
of the detinue suit. Lombard, Ayres & Go., intervened as ciaimants 
and charterers. 

(t. L. & H. T. Smith, for libelants. 

R. H. Clarke, for complainants. 

TouLMiN, J., (after stating facta as above.) A seller, who has sent goods 
to a buyer, àt a distance, may stop thera at any time before they reach 
the buyer, on the ground of the insolvency of the buyer. The right to 
do this is called the right of stoppage in trarmtu. Pars. Merc. Law, 60; 
2 Benj. Sales, § 1229; Loebv. Feters, 63 Ala. 243; 1 Fritch. Adm. Dig. 
541 . Nothing short of a bonafide sale of the goods for value, or the pos- 
session of them by the vendee, can prevent the vendor's right of stop- 
page m tmTisiJu. Loeb V. Feters, supra; Lesassierv, Southwestcm, 2 Woods, 
35. A notice of stoppage in transitu by the vendor to the carrier is suffi- 
cient f charge the carrier. And upon the vendor asserting his right to 
stop the goods, and demanding them of the carrier while the right of 
stoppage in tra^isita continues, the carrier is bound to redeliver them, and 
will bècome liable for a conversion of the goods if he refuses to re4eliver 
them to the vendor, and delivers them to the vendee. His refusai to re- 
deliver on demand is sufficient évidence of conversion. 1 Fritch. Adm. 
Dig. 541; 1 Pars. Shipp. &Adm. 522; 5 Wait, Act. & Def. 615, and 
authorities there cited;- Hutdb. Carr. § 420. It is held by some author- 
ities that in case of doubt as to the vendor's right the carrier's duty is to 
filea bill of interpleader. 1 Fritch. Adm. Dig. 514. And in 1 Pars. 
Shipp. & Adm. 522, it is said that if both vendor and vendee claira the 
goods of the carrier, he should ask an indemnity. There is, however, 
no légal obligation on either party to give such indemnity. But if it is 
asked and refused, and the carrier thereupon refuses to deliver the goods, 
the rightful claimant could recover them or their value; but nothing by 
way of costs or damages for the détention. But ail the authorities agrée 
that it is the duty of the carrier to redeliver the goods to the vendor on 
his giving notice of stoppage in transitu, and making demand for them. 
And it is held that for his refusai to do so he is liable for a conversion of 
them. See authorities cited supra. Upon the exercise of the right of 
stoppage by notice to the carrier the buyer loses the right to take posses- 
sion of the goods under the bill of lading. 2 Benj. Sales, § 1287, and 
note. The effect of the notice is to revest the ■vendor.'s possession. 6 
Wait, Act. & Def. 616, 618; 2 Benj. Sales, § 1295. And the carrier 
has no right to say that he will retain the goods for delivery to the true 
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-ôwh'er afteS: ;tibç conflictiiig daim^ baye bean settled. 2 Benj. Sales, § 
128%; StOry, Bailm, § 58,0. X hg^yp jfound but one authorjty, and that 
a text wBÏter, (Blackb» Saies,) W^icb boids that the carrier deliyçrs the 
goods to the vendor at bis péril,; and would probably be responsible to 
the vendeetherefor if the stoppftgp was wrongful. But I hâve fôund no 
case where^a; court bas foUowed. thip rule- : It is said in the case of The 
■ Tigre^i^ BfTO-wn. & L. 45, (-v^biab- ie quoted with approval in the opinion 
of the judgo in the case of TheE.:Hy Fray, in 27 Fed. Rep. 474,) that 
"the.yendor «xercises bis rigbt of stoppage in trandtu at bis own péril; 
-and: it isjincumbent on the naaster.tp/give effect to that rigbt so soon as 
be is satisfied that it is the yendor who daims the goods, unless he Cthe 
master) is aware of a légal defeasanee of the vendor's daim." The seller, 
who stops the goods, takes the risk on bimself, and if be stops them 
wrongfully, would doubtless be answerable for any damages the buyer 
shoul^j flust^iln tbereby. 1 Pars. ^bipp. & Adm., 518, 

Thei^ question, now considered iSiiiot whether the stoppage m transitu 
, hère CQn^plain^d of was wrongful, and what damages the libelants bave 
sustained tbereby, but whetb'Çi"» (thç goods baving been stppped in transitu 
by tbe,sdlers,);theilibelant8 canieçover damages from the vessel for the 
non-delivery of .thegoods to them.on the bill of lading. The libelants, 
in tbeir libdj daijn damages, for a breach of contract in that the vessel 
refused tp,4diyer the goods to t^beinon their demand. The libel, how- 
ever, shows that tbç yessel's refusai, to ddiyer the goods ,to libelants was 
ibecause^f the stoppage m transiiuby the sellers, Teftl, Wdler & Co., to 
wbom the îliàwi made it the vessel's duty to redeliver the goods on their 
notice. . î il, baye found but one case directly in point, and that is a case 
jûst like this., .There the vendes of a cargo of clay brought suit on à bill 
of lading against the vessel tô ,reqover damages for non-delivery of the 
cargo., . One; Hay^s was the vendor, and before the delivery of the cargo 
to the libelaat required themaster of the yeasel riot to dpliver it to libel- 
ant, asserting the insolvency of Ubelant an4 the noji-payjDaçnt of the price 
(Oftheoargo. The court says:,; , 

"HereiHayèâ was the vendor of the goods; he had not been paid by the libel- 
ant;,thdre was no légal defeasaiiee of th« vendor's claira ànd the vendor de- 
manded the goo^s ppon the groundof the insolvency of the yendee. Thèse 
circunis^ances juatifled the master in ref using to deli ver tlfe goods to libelant. 
and consiituté a gôod défense to such an action as this.* l'fle E. H. Pray, 
27 -Ped. .itep. 474. ;;^ 

; In the ca&e;0fiiiScA.m.idt V. The Pennsylvania, 4 Fed. Rep, 548, the re- 
,port of the opinion of the judgé trying the case is so naeager that it is 
■difficull to deterrnine what bis views were except on the question of danj- 
"ages. ■■ But it'appears tbàt the court held the deteûtign of the goods by 
■jthe;y®selï>¥âiS wrôngful, and Ibàî libelant was entitled to recover dam- 
ages for suob détention; This, doubtless, was on the ground that the 
îdairtîant was the asfeign,eé; of the bJU'of lading, and a purchaser for value; 
rthat there was a.legaldefeasanceof the vendor's daim, of whicb thç mas- 
■itêr of the. yessel had been jnfprmed, and the détention of the goods, was 
r: therefore.wfongful. :. There the atgppage im, truTisitu was conceded to bave 
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been wrohgful, àiid was recalled, and the goods were in the possession of 
the vessel wheh the libel was filed. But however tiis may be, as the law 
makes it the duty of the vessel to redeliver the goods to the seller on no- 
tice by him of a stoppage in traniUu, it seems to me there can be no lia- 
ability on the vessel for the performance of this légal duty, and it should 
not be held liable in damages for a refusai to deUver the gooda to the 
buyer. Besides, the libel shows that the libelants commenced an action 
of detinue for the goods before filing their libel. Are they not thôreby 
concluded from maintaining this action, which is inconsistent and in- 
compatible with the former remedy to which they résorted? Inswance 
Co. V. Oochran, 27 Ala. 228. My opinion is that on principle and the 
wèight of authority this libel cànnot be maintained; and as the excep- 
tions to it faise the point hère decided, it is unnècessary for me to con- 
sider the case on its merits. 

The exceptions to the libel are therefore sustained, and the libel is 
dismissed at libelant's costs. 



Thb Chelmsford.' 

Mayo elai.v. The Chelmsfoed. 

(District Court, Ë. D. Penn»yhania. Febriiary 27, 1888.) 

1. Maritime Liens— Supflies—tHome. PoHT. 

There ia no implied maritime lien against a veasel for supplies furnished to 
her at her borne port. 

2. Samb. 

There'is an implied maritime lien against a vessel for supplies furnished by 
one at the home port, at the owner's request, aad sbipped to the vessel else- 
where. 
8. Bame^Waiveb— Br Takinq ÙBÀÎfT. 

Takinga draft for supplicis furnished to a Vessel in a foreign port is not a 
aurrender of tlie rightto alien for thesanie. The right to the lien is a secu- 
rity, and passes witli a draft to the indorsee. 

4. Samb— HOMB Port— What Constitutes. 

The home port of a vessel is where ber owher has Alonafide résidence, and 
this Tùle binds ail who know wbére tbe owner résides, even tboagh the: vessel 
bas a for«lgn register, and sails uijder a foreign flag. 

5. Godets- FEDERAL District— PBACTicE—PoLix)wiNa Similab Décisions, 

Tbe décisions of other district courts in similar cases will be followed in 
ordér tô secure uniformity, altbongh those décisions do not seem.to be based 
upou Sound principles. 

In Admiralty, 

Henry R. Edmunds and John C. Dodge & Sons, for libelants. 

Driver & GaulsUm, and Goodrich, & Goodrich, for respondent. 

Butler, J. In the years 1882 and 1883, the libelants, shîp-chand- 
1ers in Boston, furnished the respondent at varions tipes, (the last being 

"Rèpdrted by C. Berkely Tajylor, Esq., of the Philadelphia bar;' 
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in December, 1883,) with necessary supplies, at the instance of her 
owner, Mr. Warner, when in the port of Boston. In the months of 
October and Noyember, 1883, they furnished her other supplies to the 
value of 6694.45, at the owner's instance, forwarding them to Portland, 
\vhere,sh0 then was; In June of the same year, Quimby & Co. , of Ban- 
gor, Mei, furnished the ship (then at that port) with supplies of the 
value of $215.26, taking therefor a draft drawn by the master in their 
favor on the owner. This draft was transferred by indorsement to the 
libelants, who cashed it for Quimby & Co. After crediting several pay- 
nients made, there remains a balance due on theaccounts of $3,467.02, 
with interest from December 6, 1883, to recover which the attachment 
was issued. In November, 1884, the claimant puvchased the ship for 
$10,000, and took possession. Prior to the date when the indebtedness 
to libelants, or any part of it, was contracted, the purchaser had made 
advançements to the owner amqunting to $9,700, or. thereabout, and had 
taken a mortgage on the ship to secure payment. The considération for 
the sale was this indebtedness, and an additional sum of $300. At the 
time libelant's claim arose, and for several years prior thereto, the home 
port of the vessel was Boston, and so continued until after her sale. The 
owner resided there, and still does. She was built at Québec, was reg- 
istered there, and started oUt with' the British flag, which she continued 
to carry. The owner went from Boston, where he had been located for 
some time, to Québec, to build her, and temàined there until she was 
finished and,started out to sea, Since then he bas resided in Boston for 
a period of eight or more years. About this latter fact there does not 
seem to be room for reasonable doubt. Mr. Atwood, of the libelant flrm-, 
fès^ifiës distiiictiy, on cross-èxamination, that he had known him there 
for 10 years; that he was living with bis nièces, where he spent nine 
mctnths or more of each year; There ia no évidence that he had any 
other home within this period. When not there hewas with the vessel, 
or in pursuit of other business. His owi^ testimony is singularly unsat- 
isfaetory and unreliable. Hestarts out with a statement that his mem- 
ory is very deféctive, and that in conséquence little dependènce should be 
placed upon what he says. His testimony, on its face, fuUy supports 
(this statement.' I would infex that he is wàhting in intelligence, and 
'tha;t hé'tëstifies under a strong bias in favor of the libelants. Much that 
he says is .(lifficult to understand. I conclude from his entire statement 
;|ha,t hewaabdrn inEngland, atad came to this couniry whén quite young, 
ioeiatin^ in New York, where he resided with one MacKay. While there 
(how long he remained is very uncertain) he married MacKay's sister-in- 
law. He then went to Boston, where he lived for some time; how long, 
is also uncertain, From there he moved to Québec, and engagedinship- 
buildingwith MaçKay, (who, linfer, had also moved there,) and contin- 
ued in the business for some years. He withdrewfrom the partnership, 
ai)d (his.wife haying died) visited. England. After a time he returned 
to this cou ntry, and again loqated in Boston. Subsequently he went to 
Québec to build the vessel in question, remaining only ëo long as was 
necessary to complète the work and start her tp sea,-— a period of three 
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or four months. He left Québec with her, (or directly after,) visited 
England, France, and other places, and finally returned to Boston with 
the ship, where he has continued to réside eversince, being absent occa- 
sionally on business, probably as much as three months of the year. 
After his return to Boston, which occurred eight to ten years ago, he be- 
came part owner of several Boston vessels, and entered into nu mérous 
shipping enterprises. In some of thèse vessels, and in one or more of 
the enterprises, the libelants were interested with him; and, in addition 
thereto, he and they had considérable business intercourse. In the reg- 
istration, mortgage, and bill of sale of the ship, the owner statéd his rés- 
idence as Boston. There cannot, therefore, I repeat, be reasonable doubt 
that the owner's home was Boston, at the time in question. This fact 
détermines the home port of the vessel. See The E. A. Bamard, 2 Fed. 
Eep. 712; The Mary Morgan, 28 Fed. nep. 3'dS. 

Were the libelants misled respecting the owner's résidence? This ques- 
tion has received careful attention. I hâve, however, not found anything 
to justify an affirmative answer. It must be borne in mind thàt the 
misleading, to be material, must hâve been in respect to this fact— -the 
owner's résidence. The testimony of Mr. Atwood, of the libelant fîrm, 
shows that they werei not so misled. They knew that he had lived in 
Boston for many years, and were bound to know that this constituted 
Boston his place of résidence. If they had not known this, and his rés- 
idence had been difïicult of ascertainment and doubtful, the foreign reg- 
istration and foreign flag might be appealed to as évidence on that point. 
As thé résidence, however, was known, they are unimportant. Tq one 
ignorant of the law they might mislead respecting the home port of the 
vessel, but the libelants cannot plead ignorance. Knowing thatWàfner 
resided in Boston, (or having the means within reach of ascertàining 
this fact even,) they were bound to know that the home port of the ves- 
sel was therè. It foUows that iio implied lien can éxist for the supplies 
furnished in Boston. 

It is urged, however, that the évidence shows an express lien. Aside 
from the question (raised and discussed) whether such a lien could be 
created by paroi, it is sufficient to say that I find no évidence of an ex- 
press contract for a lien. Without sufeh con tract no express lien can ex- 
ist. It is plaiu that there was no such contract. The libelant's évidence 
shows that the subject was never alluded to by the parties. Mr. Atwood 
says the libelants charged the ship, intending to look to her; and that he 
believed that Warner so understood; though nothing was ever said be- 
tween them on the subject. This is the ordinary foundation for an im- 
plied liep, where one may exist, nothing more. It has no tendency, 
evén, to support the allégation of an express lien, 

For the debt represented by the draft given Quimby & Go,, there was 
a lien. The supplies were necessary, and were furnished in a foreign 
port, at the master's instance, Taking the draft did not affect the iien. 
The transfer of the indebtedness, transferred the lien. The latter was 
security simply for the debt, and as in ail other instances it foUows the 
(lebt to the transférée. 
v.84F.no.6— 26 
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As respects the clàîm for supplies furnished in Êoston, at the owner'a 
instarice,-^$S94.45, — and forwardéd to the vessel at Portland, I should 
hâve no hésitation in disallowirig it, in the absence of authority on the 
subject. I am unablè to undérstand how an implied lien Can be sus- 
tained, consistently with the principles governing such liens, under the 
circumstances. Supplies 'furiiishéd at thé home port are presumed to 
be furnished on the crédit of the ownér; and the presumption is conclu- 
sive, in the absence of a contract for an express lien. How and why it 
shouïd make any différence thàt the supplies so furnished are forwardéd 
to the vessel elsewhere, by the owner's direction, I àm unable to com- 
prehend. Why does not thé presumption that the owner's crédit is re- 
lied upon, iri the latter case, àriae as clearly and as strongly as in the 
former? Furthermore, why shoyld not thé merchant be regarded as thé 
owper's agent in forwarding the supplies purchâsed. I find, howéver, 
that the précise question has bèen decided the.other way, in The SarahJ. 
Weed, 2 liowl 555; The Agnes Barton, 26 Fed.'Rep. 542; and The Huron, 
29 Fed. Rep' isé. It seems probable that the same question was in- 
volved and Éib, decided in The Union Express, Brown, Adm. 537, and "Bie 
-Hiram R. Dmrn, 33 Fed. Rep. 297, also, though the reports of thé lat- 
ter two cases are not sufEciently perfect to rénder tliis certain. In nei- 
ther of the cii^e^ is thé subject discussed at any léiigth, or any adéquate 
reason assighedj in my judgnient, for the conclusion r^açhed. So ^reat, 
however, is ,^e importa,hce I a,ttach to uniformityof décision, by courts 
of cç>-ordinatiei ju'risdiçtion, thatï feel constrainôd to adopt the rule thus 
establishe*!. ih the several distiicfs in which thèse cases arose. It seems 
mpre^mppriaht that the rule should be uniform and certain than that it 
shoul4 bç consistent' with prihçiple. This daim is theréfbre allowed. 
Adecréewîll beènteredih aie libelànts' favor for the two sums indicated, 
amounting tpgethler, with interest, to 81,163.96, with costs. 



The: Glenmont.' 

' Hanseu «< ai. ». The Glenmont «t <rf. 

{Ovreuit OmiKt, p. Minnesota. March 13, 1883-) 

Mabitimb Liens— SBi>PLiB8-^HoMB Port. 

A month after the hull of theateaia-boat was built and the propelUng power 

put in, the libelànts furnished her With stores, fuel, tiller-lihe, check-line, 

coppér wire, packlng for machln«ry, palis for roof, beds and bedding, etc. 

Thèse artiicleis were supplied the d^y before the vessel made her trial trip, and 

at the reqpest of one R., who Was a résident of lowa, where she was built, 

' and WUo, With G. and H., résidents of Minnesota, owned her. R. alsb sup'er- 

' Inféaded the construction of the boat, and was to be and was her master. The 

: ; , vesi^el was temporarily enroUed at Dubuque, where she was built, but her per- 

•Affirming 33 Fed. Rep. 703. 
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manent enrollment wa? made at St. Paul, Minn., when she reached that place, 
two days àf ter she receîVed her ontflt. ' Held, that the llbelants were not enti- 
tled to a lien for what they had furnished, the purchase having been made by 
the owner in the home port. 

In Admiralty. Appeal from distnct court. 
Dan. W. Lawler, for appellantg. 
Claric, EUer & How, for respondentg. 

Brewkr, J. This is an appeal from the decree of the district court 
dismissing a libel. The facts are thèse: The libelants were merchants 
in Dubuque, and furnished ail the goods and material for which this 
libel was filed. The steam-boat Glenmont, to which ail thèse articles 
were delivèred, was built at Dubuque in the spring of 1885. The larger 
part of the goods were delivèred on or before April 23d. On that or 
the day before thé boat made its trial trip, and was temporarily enroUed 
at Dubuque. Her permanent enrollment was at St. Paul, two days there- 
after, April 25. She was built by Harper and GiUespie, who résided in 
Minnesota, and Romans wlio lived in lowa, each owning one-third. 
The goods were ordered by Romans, who superintended the completion 
of lihe boat, and was to be and wals its master. The district judge dis- 
ritiisSjéd the libel, on the ground that the materials furnished were part 
of tiiiC original construction, and, necessary to complète the vessel and 
m^ke itserviceable for navigation; holding that because of this fact no 
maritime lien existed, citing: Ferry Co. v. Béera, 20 How. 393; Jîoacft v. 
Ohapman, 22 How. 129; Morewood v. Eneqiiist, 28 ïlosv. 4M; Edwards 
V. EUiot, 21 Wall. 532; The Padfic, 9 Fed. Rep. 120; Tlie Count de Les- 
seps, 17 Fëd. Rep. 460; TheNorway, 3 Ben. 163. Of the correctness of 
thè gênerai proposition that no niaritime lien exists on a contract for 
building a vessel, or for fumishing materials for such building, or the 
supply of machinery for the original construction, or work done thereon, 
there cari bé no doubt. The cases cited abundantly establish ihat; and 
I think it clear from thétestimony that a portion of the articles for which 
this libel was filed came within that rule. It may be doubted whéther 
that is true of ail or whether some of the articles were not rather supplies 
furnished to the vessel after its completion, and while it was engaged in 
navigating thé Mississippi. Btill, I think the decree of the district court 
dismissing the libel intoto was right, for one, if not more, reason's. As 
already stated, Romans was one of the owners. He was xhe master of 
the vessel, superintended the construction, and ordered thèse goods. He 
was a résident of lowa, the state in which the boat was built, and in 
which the articles wère furnished, "arid where the boat was first and tem- 
porarily çnroUed. It is truéthat in the permanent enrollment, Gillespié, 
of Minnesota., /was stated to helhe managing pwner, but this is only 
prima jade évidence, and from thè testimony in the; case it would rather 
seem that Romans was the manager. Be that as itmay, he was a joint 
owner, and Dilbuque must he considered as a hoi'n* port. 

It further'àppears that libfelapts had busirieës dealings with &>mans 
for many yèârp, and regàrded l^inj as good, aiid/that when he coïitracted 
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for tbesè igopds he told libelanta that they would bave to waît for theîr 
pay until he had made some monéy with the boat. It also appears that 
they regarded ail of the owners of the boat as good, and that after the 
boat was sold in August, 1885, they made no attempt to colleet the bill 
from the boat until some time aiterHarper and Gillespiehad failed, and 
assigned for the benefit of their creditors, on November 25, 1885. Now, 
upon thèse facts, I remark that it seems to be settled that where goods are 
ordered by an owner in the home port, no maritime lien is created, and 
while, Upon the authorities, it may not be so clear, yet I think that 
Dubuqué must âlso be declared to hâve been a home port. See cases of 
PraUv. Reed, 19 How. 359; The Rapid Transit, 11 Fed. Rep. 322; and 
Stephenson v. The Francis, 21 Fed. Rep. 715. The first case, while not 
directly in point, for there the supplies were notpurchased at the home 
port, yet in its line of remark it is very pertinent. I quote thèse observa- 
tions of the court : 

"New, the supplies having been f urnlshed at a flxed place, aecording to the 
account carrent, and apparehtly under some gênerai understanding and ar- 
rangement, the presumption is that there could be no necéâsiby for the implied 
hypothecation lOf the vessel; there could beno unexpected or unforeseen exi- 
gency to require it. For aught that appears, the supplies could hâve been 
procured on the personal crédit o£ the master, and in this case especially, as 
he was the owner. We do not sày that the mère facf of the master being 
owner, of itsçlf, excludes the pOssibility of a case of necessity that wOuld jus- 
tify an implied hypol hecation ; but it is undoubtedly a circumëtance that shoiild 
be attendeil to in ascertaining whether any such necessity existed in the par- 
ticular case. The Sophie, 1 W. Bob. 369. Thèse maritime liens, in the coast- 
ing business, and in the business upon the lakes and rivers, are greatly in- 
creasmg, and, as they are tacit and secret, are not to be encouraged, but 
should be strictly limited to the necessities of commerce which createid theni. 
Any relaxation of the law iii this respect will tend to perplex aud embarrass 
business, rathei: than furnish facilities to carry it forward." 

The^last case is very cleariy in point, and the opinion, which is full 
and elabVate, is very satisfactory. I quote some observations made 
by the learned judge in that case: 

"Maritime liens for repairs and supplies, being secret incumbrances, are not 
favored. They are allowed upon grounds ef commercial convenience and ne- 
cessity. In tlie state of the owner's résidence, where he is presumptively 
présent, or witliin easy communication, no mère maritime lien for repairs and 
supplies there furnished is by our law in any case allowed. In that case the 
presumption of lawis conclusive that the owner or his représentative is within 
reach; that he is able to supply his ship upon bis ordinary responsibility; and 
that he intends to do so, witliout burdening her with secret liens. In a fpreign 
port, wlien the owner is présent, and procures the ^upplies in person,^-not 
being master, — in the absence of any express référence to the shlp as a source 
of crédit, the same presumption as to the owner's means, and as to bis inten- 
tion, exists prima ftioie; but this presumption is not conclusive, as in the 
home port, and may be repelled by proof drawn either from the express lan- 
guage.of the parties, or froin any other circumstances satisfactoriiy showing 
that a crédit of the ship was within the common intention;, and when this in- 
tention appears tne lien will be sustained. This is allowed because even an 
owner in a foreign port may be without means, réputation, or crédit, and 
bence may be under the same necessity as the master for making use of the 
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crédit of the shîp* But, as I hâve said, this necessity in the case of an owner 
is not presumed. It must appear in proof. either from the circumstances, or 
from the terms of the negotiation, which may aflford conclusive évidence both 
of the intent and of the necessity. It is only when the material-man deals 
with tue master, or the ship's agent, or some ofiScer of the ship by the master's 
sanction or acquiescence, that he deals presumptively with the ship lierself, 
and sells to the ship iipon her crédit. In other cases the common intent to 
charge the ship must be shown;" 

Beyond the fact of this being in the home port, the transactions be- 
tween the libelants and Romans leave it certainly a matter of doubt 
whether tjie sales were made really npon the crédit of the boat, and not 
in pursuance of the général crédit which Romans had acquired by virtue 
of his past dcalings. However, I place ray décision rather upon the 
ground just noticed, of the purchase by the owner in the home port. It 
is unnecessary to add more, and the ruling of the district court was 
right, and à decree will be entered dismissingtheiibelat libelants' costs. 



The C. g. Cbanmee.' 

Fells d <d. «. The C. G. Cranmeb. 

(Bùtrict Court, E. D. Pennsyhania. February 39, 1888.) 

Salvage— Wed ake Salvors. 

The schooner C, while on a voyage from Norfolk to Philadelphia with a 
cargo oî cedar logs, part of which were above and part below deck, encoun- 
tered beavy weatner, during which part of the deck-load was lost. This caused 
the vessel to list, and in conséquence ship considérable water. This was 
pumped ont, enough of the deck-load was thrown ofiE to right the vessel, and 
the colors were run up for a tug. The libelants were shipwrecked sailors, 
who had beendrifting about for 30 hours, without food or water. They were 
taken on board and fed, and were then asked to assist in working the vessel, 
as the crew had been worked very hard. This they agreed to do. Soon after 
they wére taken aboard a passing brig tendered assistance, which was de- 
clined. On arriving in port they claimed salvage. Eeld, that they were not 
entitled to salvage, but that under the circumstances they ought to receive 
more than ordinary compensation for the services reudered. 

In Admirai ty. 

The schoonèf C. G. Cranmer, being well and sufficiently manned and 
eqùipped, while on a voyage from Norfolk to Philadelphia with a cargé 
of cedar logs, partly below and partly on deck, on the 17th day of De- 
cember, A. D. 1887, met with tempestuous weather,the wind rising al- 
most to a hurricane, during which she lost part of her deck-load, being 
part of the gunwale tier on the starboard side. About half past 6 the 
same evening, the wind shifted to the north-weat, and the vessel went on 
to the Starboard tack, and the vessel (being lighteron the starboard side, 
by reason of the loss of à portion of the deck-load as aforesaid) took a 

'Reported by Ci Berkeley Taylor, Esg.jOf the Philadelphia bat. 
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atrong listtfto port; beÎQg almost on hier beam ends. Thef anchops wer» 
let go, and about 8 d'dock she parted her starboard chaiii, and dragged 
éeâWard with her small ainchor. The vessel, while in this positical' took 
in Considérable wàter, and the men worked ail night tô pump her out. 
Abo^i?^ o'clock next morning (D.ecem.bér 18th) ail hands went to work to 
thrpsv pff deck-load to riglxt the ship, and the colors were set for a tug. 
After the vessel had been righted, and most of the water pumped out of 
, her, j(jsl?e did not leak,) to^wit, at about 9 o'clock a. m., the libelants 
were.discovered coming towards the Cranmer in an open boat, and in 
al^out half ^n hour âfterwards libelants were taken aboard. The libek 
ants;ve,i;e shipwrecked sailors, having been connected with theThiladel- 
phia schçoner Catharine W. May, which had been lost, and from which 
they b8,d escaped in open boat, about midnight of 16th, qt the early morn- 
ing of December 17th. They had had uothing to eat or drinkfromthe time 
they Jeft their vfâsel until taken aboard pf the Cranmer, about 80 hours. 
They were properly taken care of, and were asked to assist at the pumps, 
and to throw over cargo. Some of them did so; one assisted the cook. 
About 3 o'clock p. m. a brig hove in sight. The colors were taken down, 
no assistance being theia needed; the Cranmer being almost dry, not 
leaking any, and entirely straightene^ up. ,,The brig came near them, 
and libelants wanted to go to her, but at the request of the master of the 
Cranmer they remained aboard. An hour iater the Cranmer got under 
way, and sailed tô the Delaware breakwater, or near there, when she 
was taken ip.tow. The libelants came aboard about 25 miles E. S. E. 
from Cape Charles, and when picked up were heading direct to sea, 
Upon the arrivai of the vessel at Philadelphia, the master paid libelants 
each fiVé ddlars, and the owners offëred them ten dollars each addi- 
tiqnal, jWhich they refused., 
i^Zorndèrscfe PwgrA, for libelants. 
JEfertj^ i2.' ÎEcteutids, for rèsppndent. 

BuTi,Ea,'Jv I find the material facts to be substantîally as set forth 
in respoqdeût's' Statement, filçid' iri the case. There is serions disagree- 
ment between tlie witnesses on the one side and the other. ^ The burden 
of proof, howëver, is on the libelaMs) and their évidence consists en- 
tirely of their own statements. Without hiaking allowance for their inter- 
est,and conséquent bias, theweight of évidence seems to be clearly against 
them. , Jljp^ing, such allowance, the prépondérance is ,ser^ously increased. 
The witn^es oh' the other side are disinterested. ,They are in no re- 
spect réspbnsible for the situation of t)îe yessel, and no motive for falsi- 
fying can be -seeh. I do npt feel ariy hé|8Ïtation, therefore, in concluding 
that the material fàçts are substantiaUy:as detailed by thèse witnesses, 
and set forth in the respond^nt's statement. Nor do I feel any serions 
hesitatipn in concluding from thèse facts that the, libelants did not i;en-, 
der a eàlya^e ^service. Wiiatever may hâve been the vessel's situation, 
as respects, péril, before the libelants were picked up, she was not, in pay 
judgment, iri serious danger at that timé, or afterwards. She had been 
so làr pumped out that the water was i;educed,to ^bout three feet; th© 
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■deck-lôad (which had become unbalanced by losing a part inthe storm, 
and thus caused the list, and shipping of water) had been so far thrown 
over that the vessel had righted. That, however, is not the period of 
time at which her situation îs material to the question involved. Even 
if she had thenbeen in péril, I would hold that the libelants — picked up 
from the sea, (for they wére unable io geton board without help,) res- 
«ued from great danger, if not almost certain death, (for they were hun- 
gry and without provisions, wet, stifF with côld, and running out to sea 
in the storm) — are not entitled to compensation as salvors for any work 
they performed. Thus rescuéd and taken care of, it was their duty to 
do ail they did, prior to the time when the brig came by, — aboutSo'dock 
in the aftemoon» Then they had an opportunity oHeaving, and it was 
their right to embrace it. They proposed to leâve, but remained, at the 
master's request, to assist in working the vessel. "This is the material 
period to which inquiry must be directed respecting the vessel's situation. 
She was then substantially free of water; her deck-load was so far le- 
moved as not to présent seripjisdifficulty, and febe \f^p virtually out of 
danger. Her anchors were gone, but this was ail, or nearly ail, the losa 
her tackle had suffered. The buU had suffered none. She was in con- 
dition to sail for port, and did sail in about an hour. The loss of her 
anchors was not, therefore, serions. The factthat she declined the serv- 
ices of the brigi declaring that she did not need assistance, must be re- 
gârded as coiaclusive that shei wàs not in péril, and did not apprehend 
difficuïty in getting to port. Early in the morning (before libelants 
came aboard) she raised a signal on seeing the smoke of a passing vessel, 
— -mistaketiiy sùpposed to, be a steamer, which might tow her to port. 
The signal was left up in the hope of attracting a tàg. Whether it is 
called a signal of distress or signal for a tug is unim portant. It is clear 
that when thé raaster was iûformed of the brig's approach he took it 
down, saying he needed no assistance; and that when the brig hailed, her 
proffered aid was declined. Thèse circumstances seem to be conclusive 
on the subject of péril at this time. It is impossible to believe that if 
the vessel ha^ l]een in péril, great or slight, the master would hâve so 
acted, and thus without motive or excuse hâve risked the livès of bim- 
self and crew, as well as the vessel and cargo. He desired the libelants' 
assistance in working the vesssel. This, however, was because hiscrew 
had been ovfertasked during the storm, and were tired; and because the 
situation made the présence of such additional help a wise measure of 
précaution^ , The libelants are not, therefore, entitled to salvage com- 
pensation» They are, however, entitled to be paid for the services rendered 
after the brig passed, They remained on board by request, with an un- 
4er8tanding that they should be so paid. In determining how mnch 
they should receive, the circumstances existing at the time — the condi- 
tion of the weather, the possibility of trouble and delay in reaching port 
— should be considered. The services (under tW oontracts) extended 
over a period of about three days. Tvventy-five dollars each, in my 
judgment, is afair allowance. Five dollars hâve been paid to each; for 
the balance, with costs, they must hâve a decree. 
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The Manhasset.» 
The Poetsmouth and Baegb 40. 

LiLUSTon et ux. V. The Manhasset and The Portsmouth and Barge 
40. I4LLISTON V. S AME. CooPER t). Same. Th^ Owners of The 
Manhasset D. The Pobtsmotith and Barge 40. 

, (District Court, B. D, Virginia. Marcb 5, 1888.) 

t. Coiiîiisioiî— Bbtwben Ttjg and Ferbt-Boat— Lookouts. 

The neçSssîty of a lookout propeïly stationed on a steamer navîgating a 
harboriiat night ÏB imperative. A ferry-boat is net exempt from this obli- 
gation,' and bas no spécial privilèges or exemptions not possessed by other 
Bteainers. 

2. SaMB-^Li6HTS AHD SlGNAI/8— OBSOtmiNS LlGHTS. 

: A tug whicb had placed herself on ttie west side of a large car float, in stress 
of weatlier.bwBg lorced theteby tp leave a wharf, and attempt to reach an- 
other, ia -which position the colored lights of the tug were hid from a ferry- 
boat àpproacbing from the other side by the intervening barge, was not, nn- 
der the cirCUmstances of the case, négligent fpr so doing. 
8. Same— Gar-J^loats. ; 

A car-floàt is not required by the raies of navigation to carry any light. 
Oné which Wis rigged with colored lights; but wàâ being towed backwards 
under theneçQSsities of the occasion, thereby hiding hqr colored lights, and 
which had a white light on the, end which was moying forwards, was not, 
pnder the 'circumstances of .the case, guilty of négligence in the matter of 
lights. • 

4 SamK-^FeRRT-BoATS— tRiGHT OF WaT. ■ ; 

The tug and barge were not bpund to delay their departure from their wharf 
lill the ferry-boat had arrived at bei: dock. Ferry-boats bave no prior righta 
ofûavigationover other boats. ' 'i " 

6. Samk-4-CboBsing VassBLB. 

Under the facts the. position of tbo colliding vessels was not a case of cross- 
ing, and rule 19 floes not apply. 

6. Same— JAitûEÊ to Signal. 

Nor was it négligence in the master of the tug not to bave blown several 
short dahger, whistles. 

7. Same— Négligence. 

On the wbplé facts of the case the ferry-boat wias solely to blâme for the 
collision. ■ ■ ■'' 

In Admiralty. 

Thèse were three libelsagainst the ferry-boat Manhasset, the tug Ports- 
mouth, and the Barge 40, joîntly, and one libel against the tug and barge, 
for damages from collision, which were Consolidated', and heard together. 

The évidence submitted in thèse cases fiils 885 type-written pages of 
legal-cap paperj and is augmented in volume by the usual complément 
of documentary exhibits. Iii the main, it is very conûictingi and an 
undue proportion of it consists of tedious, Unenlightening oross-eiamina- 
tions. In stating what I conclude to be the facts of the case, it would 
be well if I could, in this paper, take up the evid«nce bearing on each 
contested point, balance conflicting statements, and set out my reasons 

•Reported by Robert M. Hughes, Esq., of the Norfolk bar. 
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for adoptîng the conclusions arrived at. As this wonld be impracticable, 
I must follow the method pursued by the suprême court of the United 
States in a case in which there were but 400 pages of évidence, {Qham- 
berlain v. Ward, 21 How. 558,) where it said: 

"A particular analysis of the testimony of each witness, and a comparison 
of their respective statements, will net be attempted, as its effect would be to 
extend the investigation beyond ail reasonable limita, without any practical 
benelit to either party. Ail that can be done will be to state the tnaterial 
facts proved. Contticting testimony we hâve endeavored to reconcile, where 
it is possible; and when not so, vire hâve drawn our conclusions from the 
weight of évidence, and the probabilities of the case. With thèse explanâtions 
we will proceed to state the material facts of the case." 

I shall follow, in dealing with the important case before me, the author- 
itative example of the suprême court. From a patient study of the vast 
mass of évidence presented, I dérive the foUowing statement of principal 
facts, which includes some public facts, not in the record, but of which 
I take judicial notice. The upper part of Norfolk harbor is formed by 
the east and south branches of Elizabeth river, which flow into it from 
the south, Norfolk lying on the north side, Portsmouth on the south 
side, and Berkeley between the two rivers. The south branch passes the 
United States, navy-yard at Gosport, and the wharves of the Seaboard 
Bailroad of Portsmouth on the south side, before entering the harbor; 
the wharves of the Norfolk Southern Railroad, and of its coal pier, being 
on the opposite side, in Berkeley. The east branch passes the wharves 
of the Norfolk à Western Railroad, and of the Clyde and Old Dominion 
Companies' steamers on the Norfolk side; and the wharves and slips of 
large saw-mills and other enterprises on the Berkeley side. A considéra- 
ble trade from the sounds of North Carolina cornés into Norfolk h$,rbor 
from the South Branch river, through the Albemarle & Chesapeake Nav- 
igation Line, and the Dismal Swamp canal, borne' in vessels of light 
draft. A great portion of this commerce is brought into the harbor by 
tugs towing very often long lines of small sail-vessels, and barges, and 
rafts of lumber and logs. This trade passes from south branch, between 
the wharves of the Seaboard Railroad on the Portsmouth side, and those 
of the Norfolk Southern Railroad on the other. The width of the navi- 
gation hère is but about 210 or 215 yards, and this is not much lèss than 
the average width of the stream for half a mile above its mouth, includ- 
ing the navy-yard. This part of the river is narrow in respect to the size 
of the large vessels, and the number of small ones, and the heavy com- 
merce, which pass over or lie in it. The upper part of Norfolk harbor 
has an average width of about half a mile, and is less than a mile in 
length, from the front of Berkeley to Naval Hospital point, which latter 
pierces the harbor from the west. Before reaching Hospital point going 
north out of the upper harbor, the wharves of Town point, in Norfolk, 
are p^sed to the rjght; that occupied a year ago by the New York, Phil- 
adelphia & Norfolk Railroad Company, one of the respondents in thèse 
iibels, lyin^ nearest on the right, and distant from the seaboard wharf at 
JPortsmouth about four-èfths of a mile, or 1,400 yards. Cbntihuing be- 



4^ FEDERAL BEPOETEK. 

vond Hpspît^l point, we get into the lower part of Norfolk harbor, înto 
which th^ ;West Ijranch of Elizab^th river empties, andwhich extenda 
about twb miles to tlje cpal pier of Laiijbért's point. Continuing beyond 
Lambert's point for a few miles, tlie Elizabeth river fjows northward, 
until, in conjunction with James river, it forms Hamptôn roads. With 
respect tothè incteasing magnitude of its commerce, and the extraordi- 
nàry dimensions of many of the ships entering it, the upper part of Nor- 
folk harbor is constrained in sizô; iuoré especially where the south branch 
enters it. Just at this point, andhext below the wharves of the Seaboard 
Bailroad, which hâve been mentioned, are the ferry slips of the Norfolk 
and Portsmouth ferry on the Portsmouth side; next below thèse slips,, 
to the north, one or two wharveâ, and north of thèse, the Portsmoutli 
wharves pf the Old Dominion Steam-Ship Company. Finally, on the 
same side, is Robinson's wharf, north of which is the expanse of water 
called '^Portsmouth Flats," which are thé principal anchorage of the upper 
harbor, and ^hiçh extend to Naval Hospital point on the west side, op- 
posite Town point on the Norfolk side. Opposite thé Portsmouth ferry 
slips, which h3,ve been mentioned, looking towards Norfolk, is another 
anchorage in ffpijt of Berkeley, called " Berkeley Flats." The boats of the 
Norfolk and Portsmouth ferry do nôt cross thé harbor atright angles, but 
they run on a,very oblique line pbinting east^ardly of north 1,058 yards,, 
totheir slips ^'t' Norfolk. To thèse slips àt Norfolk also run the ferry- 
bpats from Bè^irkeley, over a course about 550 yards, or about one-third 
of a mile, in leiigtl^. ' One boat ruiis on éach of thèse ferries, at intervàls 
of 20 riiinutes at çach side, in the day-time, and 30 minutes in thenight. 
Thèse two lines pf ferriage both croÉs the mouth of f he East Branch; and 
tlie Norfolk and Portsmouth line àlso crosses the mPuth of the South 
Brainpb. ' iThey àfféct the ingress and égress of aU steam-ships, tugsi sail- 
yessels, barges, and other craft which belong to the navigation of those 
two rivers. Tl^ey lie upon the vitals of the upper Norfolk harbor. The 
ferry-boat wh^çh plies between Norfolk ànd Portsmouth makes but a 
slight offing in moving out of or into the Norfolk slip; but in leaving and 
entering the slip at Portsmouth, she is obliged gener^ly to make an ofSng 
^ great as twporthree times her own length, or inoré than 300 feet, 
straight out from the slip. Her usual path between Norfolk and Ports- 
mouth is therefore on a line drawn from the outer end of Norfolk slip to 
a point directïy out 300 feet from the outer end of the Portsmouth slip. 
The usual time çonsumed by the ferry-boat in making this trip is five 
pinutes frona unhooking on one sîdé to hooking on the other, or about 
four minutes from the outer end of one slip to the outer end of the other, 
aUowing half a minute at each énd for leaving the slip, and getting under 
way; the distance between the two points last named being 1,058 yards, 
(8475 feet.), The boat's -usual rate of speed, while out in the harbor, 
(1^058 yards in four minutes,) is nine miles an hour. 

On the 28th of March, 1887, the tug-steamer Portsmouth left Cape 
Charles çity,;eftst of Chesapeaké bay, wïth two veïy large barges in tow, 
which weire loaded with railroad cars filled with freight. The cars ancj 
barges were !sp constructed that the cars could be rolled frora the railroad 
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•wharf àt èach end bf the rotite to the decks of the barges, and again from 
ihe decks to thé wharf. The barges which were in tow of the Ports- 
moàth on this occasion v?ere No. 1 and No. 40. Barge No. 1 hàd cars 
destined for the Norfolk Southern Railroad at its wharf in the South 
Brânch river, at Berkeley; and barge No. 40 had 14 cars destined pri- 
marily for Town point, and then for the Norfolk & Western Railroad 
wharves on the East Branch, at Norfolk. The loaded cars each weighed 
fiome 50,000 pourids, including freight. Barge 40 was 240 feet in leiigth 
and 36 feet in breadth, and drew 7 feet of water when loaded. Barge 1 
was somewhat smaller in dimensions. The tug Portsmouth was 125 feet 
in length , and drew 10 feet of Water. During the passage of tug and con- 
voy from Cape Charles city to Larabert's point, the tug had the barges 
in tow, one behind the other, upon a long 80-fathom hawser. After 
turning Lanibert's point, Capt. Cason, who was master of the tug, and 
had chai^é^ of the towinp;, took the two barges along'-side and aport of the 
tug, barge 40 neit the tug, and barge 1 on the port side of barge 40, ail 
pràctically abreast. Before ehtering Hampton roads a high wînd came 
down from the northward; and this wind acting on a fiood-tide, which 
then had set in, made t. -/ery strong current under the tug and barges 
proceeding southward, and made it quite a difBcult feat for Capt. Cason 
to take in his hawser and bring the huge barges with freight cars upon 
their dêcks, along-side of the tug. After succeeding in thus handling the 
barges, and on approaching the wharves of the New York, Philadelphia 
<fe Norfolk Railroad Company, at Town point, at Norfolk, with the in- 
tention of temporarily leaving barge 40 there, and then proceeding with 
barge 1 to Berkeley, the passenger steamer Cape Charles, of the same 
Company, which had just comein from across the bay heading south- 
ward, was seen vainly attempting to land, and much baffled in the effort 
by the extraordinary force of the wind and tide then prevailing. Capt. 
Cason, being himself under stress of wind and tide, deemed it impracti- 
cable and unsafe to attempt to land his own vessels then at Town point, 
and proceeded, looking out to port as he passed along the wharves of 
Norfolk for one at which to fetch up; his barges being on the port side 
of the tug. None were observed on the Norfolk side of the harbor, and 
he found it necessary to continue on to the railroad wharf >at Berkeley, 
which was the destination of barge 1. There were a dredge and attend- 
ant mud-scows, a pile-driver and a small sail-vessel near the railroad wharf, 
which obstructed the approach to it; and he was under the necessity of 
heading for the coal-pier wharf further on, and south of the railroad 
wharf. He succeeded in nearing the coal pier, and getting out and mak- 
ing fast his lines to it. The Phillips, a stout steam-tug belonging to the 
Norfolk Southern Railroad Company, lay at the time in the slip between 
the two wharves just mentioned. This slip was too short for the admis- 
sion of either barge 40 or bai^e 1. Meantime the passenger steamer 
Cape Charles had failed to effect a landing at Town point because of the 
force of wirld and tide from the north in her rear, and had come on 
to Portsmouth, intending to land there first, and retum to Town point, 
where ahe expected to effect a landing more easily when she should ap- 
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proach the wharf with bow to the wind and tide. This expectation was 
realized. Capt. Cason lay with his tug and barges at the Berkeley coaJ 
pier for nearly an hour, hoping for an abateraent of the wind, whioh in- 
creased, rather than diminished, during the period. The night had be- 
come very dark, and there were squalls of rain. Fearing at length to lie 
longer there with both barges, he determined to leave barge 1 , and return 
with barge 40 to Town point. His fear to hold both barges at the coal 
piei^arose from the fact that the bottom near thatpier had not then been 
dredged to its présent depth, except immediately in front of the pier 
along a distance but half the length of his barges. He found that if one 
end of barge J,i which was next the pier, should ground, it would be 
impracticabie to prevent barge 40, under the chafing that wonld ensue, 
frora breaking loose; in which evept there was danger of her being driven 
by the storm up the south branch, and drifting against the naval and 
other vessels that were anchored in that direction. He therefore de- 
termined to return with barge 40 to her original destination at Town 
point; leaving barge 1 where she was. In this design he turned his tug 
around, with bow to the wind and tide, heading towards Town point; 
and made fast to barge 40, his starboard to her starboard, and his bow 
towards her stem. It was importantj in order to his effecting an easier 
landing at Town point that he should hâve his tow on his starboard, the 
wharf at which he was to land being on that side. The évidence shows, 
whatreflection makes obvions, that it was impracticabie to turn so long, 
bulky, and heavily loaded a yessel as the barge, in that place at that 
time, in the face of the wind and tide then prevailing, except at unwar- 
rantable risk. The évidence also shows that it is customary in Norfolk 
harbor for lfl.rge barges to be frequently towed stem foremost. The lim- 
ited dinjeppions of the upper part of the harbor seem to render such a 
mode of tiowing.a necessity of fréquent récurrence in the navigation of 
this port. ] The barges of the New York, Philaddphia & Norfolk Rail- 
road pomp^ny are built with bow and sternj but the usual method of 
building; baggesis with the tvvo ends alike. Comparatively few of them 
are built w^th stern and bow; and it is shown in the évidence that those 
which are so built are towed, (when the tugs are along-side of them,) with 
as much facility when movingîstern foremost as when moving bow fore- 
most; and are even more manageabje when thus moving, if circumstances 
allow the.barge's.Tudder to be brought into play. It is only when towed 
with hawser. that, tbe form of bov? and stern is important in barges. 
Capt. Cason kneM^ the time-schedule on which the ferry-boat ran between 
Norfolk and Poftsmouth. This boat, the Manhasset, whose owners are 
both libelants and respondents in this trial, left Norfolk then at 15 min- 
utes before and 15 minutes after e^ch hour; and left Portsmouth at each 
hour and half-hour when runningat night. Several minutes before the 
departure of the Manhasset from Norfolk on the night of the 28th of 
March last, on her 15 minutes, before 9 o'clock trip, Capt. Cason, with 
his tug to windward crf barge 40, and in tow of her, the tug's stern nearly 
even with the hindmost end of the barge, or projecting not more than 
five or six feet beyond that end, pushéd off from the coal pier at Berkeley, 



THE MANHASSET. 413 

andj after makîng an of5ng înto mid-channel in thç direction of the ferry 
slip, which was 233 yards distant across the channel, headed for Town 
point; having the harge stern foremost on his starboard side in tow. AU 
the tug's lights were in their places and burning properly, namely, her 
colored side-lights, and her central range-lights, consisting of a white 
light on the stem in her bow, and two white lights, one above the other, 
at the usual élévation on a staff above the after-part of the deck. Al- 
though barges under tow are not required by any rule of the road or law 
of navigation to carry colored eide-lights, and few of them ever bave thèse 
lights, yet it had been the practice to carry side-lights on barge 40 sim- 
ilar to those required by law on sail-vei^els. But, inasmuch as this barge 
was then nioving, stern foremost, her colored side-lights, whichwere in 
place and properly burning, did not, and from their structure could not, 
show forward in the direction in which ihe tug and barge were now mov- 
ing. No light at ail was shown on the barge to the front, except the 
white light of a large lantern that was placed on the end of one of the 
railroad cars nearest the foremost end of the barge as it moved. 

On setting out from the coal pier Capt. Cason had left his mate, Rich- 
ardson, at the wheel in the tug's pilot-house, and had himself taken po- 
sition as lookout on top of a railroad car at the foremost end of the barge; 
whose master, Capt. Stokely, was on the bridge erected at an élévation 
above the tops of the cars adjoining the pilot-house in the aft part of the 
barge. Capt. Stokely had becketed the barge's helm in such manner 
that it could be instantly let loose and brought into use whenever occa- 
sion shouldrequire. Below Capt. Cason, and nearhim, on the foremost 
end of the barg^ as she was moving, a colored deckhand, Reed, was 
placed on the déck of the barge. , The usual copiplement of crew were 
on the tug Portsmouth. Along the wharves of Portsmouth, from that of 
the Se^board Railroad on to Robinson's, are powerful electric lights, 
erçcted by this.owners of the wharves for the purpose of lighting up that 
part of the haj'bor. When the eyes are looking towards thèse lights in 
a dark night, iiitervening objects, and lights from oil lamps, are always 
more or l^ss dimmed or obscured by the glare of the electric lights. 
After pûlling out into the çhannel and getting his heavy barge, moving 
against wind and tide, under headway, and after passing the Portsmouth 
ferry slip,, Capt, Cason headed for Town point, beariûg more or less 
towards the Portsmouth shore to get the protection of its warehouses 
from the force of the wind. In passing the Portsmouth slip he crossed 
the usual pathway of the férry-boat, and was proceeding on the west of 
it, in his course, tp Town point, at a speed of about two miles an hour, 
when he saw the green light of the Manhasset after she had come out 
from her Norfolk slip. He very 8oon afterwards saw both of the Man- 
hasset's lights. Desiring her to pass to starboard, he blew two whistles, 
but received no reply. After half a minute he again blew two whistles, 
and then ordered his tug's engine tirst to reverse, and then to back with 
fuU power, which orders were obeyed, and thereby the headway of the 
tug and barge were checked up. The Manhasset had continued her 
course until she crossed the Berkeley flats, and until she had çome within 
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'20 yaîrds 6f ïhe barge ahd tiig, whén she blew one Whistle, showëd her 
réd light, àiid shoTtly aftér.w'arâs wàs in contact with the barge on its 
then north-wéstern corner. Bd^h Capt. Smith and Capt. Cason say in 
their pfotèst made next day tbat'the Manhasset was 20 yards off wlien 
she bléw" ône whistle. Thé 301^6^8 work of the cabin, forward of the 
port wheèl of the Manhasset, Vràà raked and destroyed by a gliding blow, 
the cabiri itself was stavedlnj'.ïier port wheel was disabled, and besides 
other damages to the hurricaiie deck, a pièce of tiinber from it was driven 
into one of the railroad cars on ihe barge in svlcb a mannér as to hang 
the férry'boat and barge together untii they beçame sepai-ated by thé 
groundiiig 6f the barge and tug àhortly afterwârds,'near Thomas' ways, 
which are ëôûth of the Berkeley coal pier. The master and pilot of the 
Manhasset, Capt. Smith, in hia protest èntered dn.tte day after the col- 
lision, says, among other thingè: "AU his lights were burning. The 
wind was due north, and the weather cloudy and very dark, biowing a 
strong ^âle. After crossing Berkeley flata, saw a bright light, and thoUght 
it was thé stem light of the £tug] Phillips towing a barge; slowed his 
boat down immediately, so as tb let her go by; gave one whistle; there 
being no response, stopped the engine, and immediately afterwards the 
steamer wSs struck by the barge. Just as she struck he saw the lights 
of the tug, which up to that tirtie had been hidden from view. by the in- 
tervenihg barge, which was loaded with cars." 

The évidence shows that theré was no lookout on the Manhasset, 
on this trip. It usually had two deckhands, but one of thèse had pur- 
poselj*^ remained on shore, and the other, after the boat had left the 
wharf, had gone into sorae room amidships, ' and stood by a stove. 
There was a deck-ofBcer charged With police duty; but he had pasSed 
l'apidly througli' the cabins when the boat had left the wharf, and 
then gone into a shelter having in it a stove. No person whatever, 
having duties to perform on this ferry-boat, was on its deck duririg 
this trip, except one man, Capt. Smith, and he waa performing alone 
the duties of master and pilot in the pilot-house. The évidence fur- 
ther shows, on this latter point, that the bridge and pilot-hduse of 
the barge, which were at an élévation above the tops of the rail- 
road cars, had probably prevenfed the towing lights ûf the tug Ports- 
mouth on the flag-staff of her rear deck from being seen by the Manhas- 
set. Before thô time of the collision, the Manhasset had been moving 
ùnder her usual power of steam in her engine which produced her cus- 
tômary speed of nine miles an hour. On the occaëion under considéra- 
tion this speed had been accelerated by the flood-tide on which she was 
moving, and by the "strong gale" of wind from the horth, which was in- 
creasing her speed. A "gale of wind," àccording to the signal service 
tdâssification, is one which bl6w8 at a minimum speed of 40 miles an 
hour. I stated above that a "high wind" was biowing, the minimum of 
%hich is 25 miles an hour. 1 think it is a reasonaîble estimaté to sup- 
pose that the speed of the Manhasset in crossing from Norfolk on this 
occasion was accelerated at least by 3 miles an hoiir, and therefore that 
she was moving at the rate of 12 miles an hour. 
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The point at whîch the collision occurred îs fixed by the évidence at 
the figure 26, marking that depth of water on the chart of the harbor, 
filed with the évidence, that is to say, at the number 26, which is on a 
direct Une drawn from the end of the ferry slip at Berkeley to the Old 
Pominion wharf on the Portsmouth side. This point falls on the letter 
"R" in the word "Route" oç the smaller chart of the harbor. The évi- 
dence shows this point to be three-fourths of the distance of 1 ,058 yards 
between the ends of tlie two slips of the Norfolk and Portsmouth ferry; 
or 763 yards from the Norfolk slip, and 265 yards from that of Ports- 
jnouth. At the rate of 12 miles an hour, the Manhasset had made this 
703 yards in 2 minutes and 16 seconds, and, allowing her half a minute 
for clearing the slip and getting under headway, the Manhasset reached 
the point of collision in rather less than 3 miriutes from the time of 
leàying her Norfolk wharf. But if she moved at the rate of only 9 miles 
an hour, than she moved 793 yards in 3 minutes, and reached the point 
of collision in Se minutes after leaving her wharf. The time which th<. 
tug and barge had spent in reaching the point of collision after leaving 
the coètl pier at Berkeley may be aecurately ascertained in like manner. 
The point of collision being 2,65 yards from the Portsmouth ferry slip, 
and that slip being 233 yards from the coal pier, the aggregate of thèse 
distances is 498 yards, so that the distance traversed by the tug and 
barge on the curved Une pursued could hardly hâve been less than 380 
yards, The time required for mpving over this distance at the rate of 
two miles an hour was six minutes and a half; and if we add one minute 
for the time necessary for leaving the coal pier and getting under head- 
way, tbe time consumed in going from the pier to the point of coUision 
was seven: minutes and a half. It thus appears that the tug and barge 
left the coal pier in Berkeley four or four and a half minutes before the 
Manhasset left her wharf at Norfolk. It is for this reason that it bas 
been stated above that the Portsmouth ani barge 40 left the coal pier 
several minutes before the Manhasset left Norfolk, and had crossed the 
usual pûthwày of the ferry-boat when the latter boat came out of her 
Norfolk slip, and shortly afterwards showed her green light. The ship- 
yard arid stocks of Thomas & Co. are south of the coal pier, on the 
Berkeley side. of the South Branch, in the direction of the navy-yard. 
The protest of Gapt. Cason, made on the day after the collision, after 
other récitals, proceeds : "The Manhasset in colliding was considerably 
damaged, andi became unmanageable; tried to put her in at Thomas' 
ways, but [we] grounded before reaching the ways; not being able 
tomanagc the. tug properly while both boats were foui, [raeaning the 
Manhasset and barge 40,] ai^d having also caught a log in her wheel. 
Between the Berkeley plip and Thomas' ways the tug grounded with the 
barge, and the Manhasset got çlear of her. After getting clear, the tug 
went along-side of the Manhasset, took off the passengers, and landed 
them àt tbe steam-boat wharf, [meaning the Seaboard wharf.]*' In this 
narration,, Capt. Cason pmits to mention what the évidence taken sup- 
plies— that «.fter he got loose from the Manhasset, she drifted south, up 
the river, w^^naUy grounded. The Berkeley ferry-boat went after her, 
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to give relief, but failed in thispurpose after comingin contact withone 
or moré naval vessels anchored in the South Branch river. Capt. Cason, 
after getting clear of the Manha^set, the wind having greatly moderated, 
succeeded in depositing the barge atthe Seaboard wHarf; and, being now 
free of iûcûmbrances, follbwed the Manhasset ùp tbe river, until he 
found her helpless and aground. Taking her in tow he brought her to 
Portsmouth, aud succeeded in landing her passengerâ, and relieving 
them from the fears and dangerè to which théy had beén subjected. 
Besides the injuries which- the Manhasset had sustained in the collision 
the casualties of the occasion were very serious. Mrs. Cooper, the wife 
of oné of the libelants hère, who was sitting in the port cabin of the 
Manhasset, forward of the wheel, was killed outright. Dataages for her 
loss haVe bèen sought by her husband in a common-law court. Cooper 
himself was sèriously injured, and in one of the libels now under trial 
he demands damages for thèse personal injuries, and their conséquences 
to himself. Mrs. Lilliston, wife of T. M. Lilliston, both of whom are 
libelants in one of the libels now under trial, was very painfuUy, dàn- 
gerously, and well-nigh fatally, injured. 

Walke & Old and R. C. Marshall, for libelants. 

J. F. Crocher and G. H. GorrAan, for the Manhasset. 

Sharp & Hiighes, for tug and barge. 

Hughes, J., (after statîngfàctà as aiove.) There ean be no doubt that 
the libelants that hâve been nàriïed are ehtitled to daiiiaigës. If the ferry- 
boat was in fault they had contractual relations with it which justify 
damages for injuries. If the tug and barge were in faUlt, they are enti- 
tled to recover damages from them as for tort; and §o I will first dispose 
of that part of the case before éptering upon the question of faùit. The 
case of Mrs. Lilliston is the most serious one. She was dangerously and 
painfully injured, though, fortunàtely, as has turned out, notpermanently 
sô. She suffered excruciating agonies for 9, séries Qf liiany days. Shè 
Wàs proâtrated and helpless fbr months. Her injuriée would doubtless 
hâve proved fatal, but for the skillbf her physician, the recuperative en- 
«rgies of a strong constitution, and the careful and assiduous nursing of 
friends. I will sign a decree awarding her $2,500, and one in favor of 
her husband individuaUy, for the amount of hermédical bill, and for 
dhé sum of $200 besides. This latte'r amount is intefadèd to cover loss 
of time from work, and miscellaneous expenses incidental to the illness 
of Mrs. Lilliston. I will sign a decree in favor of Coopet for $750, plus 
the amount of his médical bill,-— the first sum to stand for loss of time 
and the expenses incident to his wounded condition. 

I corne now to pass upon tbe Crucial question in this trial, namely, 
whosé was the fault which caused the collision? The cause of the accident 
may be stated in a nutshell. That cause was the mistake made by Capt. 
Smith in supposing the white light which he saw before him was that of 
the tug Phillips tnoving from him, and in porting his helm in order to 
let it pass ôut of his way. Instead of that being the case, the light was 
upon a bar^e riioving towards him when first seenj and môving in such 
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a manner that when he did make his tardy movement, that movement 
rendered the collision inévitable. If the light had been moving from 
him, his détermination to pass under the stem of the supposed vessel 
was, no doubt, right enough; but the light being in fact on a vessel that 
was approaching him, his movement was an attempt to cross her bow 
when he was already upon her, and the collision -Was rendered an abso- 
lute certainty. Therefore, the real question to be considered is, through 
whose fault was it that Capt. Smith made the mistake that has been de- 
scribed? It may hâve been his; it may hâve been Capt. Cason's; itmay 
hâve been the fault of both. 

First, as to the Manhasset. She was moving, in that dark, rainy 
night, across a harbor navigated day and night by many vessels, at the 
rate of 9 to 12 miles an hour, before a strong wind and tide, without a 
lookout or a deckhand above decks to serve as eyes and ears, except the 
man at the wheel, who was acting, alone and singly, as master, pilot, 
wheelsman, and lookout, ail in one. Moving, thus blind and deaf, 
with such force and rapidity, in a harbor, in the dark, loaded with pas- 
sengers, with but one solitary man above decks, such was the condition 
in which she encountered disaster. There are cases in which res ipsa 
hquîtur, — fault is self-proclaimed. In respect to lookouts, the law is 
positive and absolute. The décisions of the courts are replète with ad- 
monition of the necessity of the lookout as a sine qua non of safe naviga- 
tion. It were vain to devise laws of navigation, or to agrée upon rules 
of the road, if ships were not required to keep one or more lookouts con- 
stantly and properly posted during the time they are in motion. The 
spécifie duty of the lookout is constantly to search the horizon for objects 
that may affect the navigation of his ship, and to rep6rt the varying con- 
ditions the ship finds herself in in relation to other vessels in the same 
waters, in order that she may be navigated in obédience to the law or 
rule of navigation applicable to the conditions reported. The lookout's 
duty is distinct and diSerent from that of the navigator. He is in a dif- 
férent position on deck. His mind and eye are differently occupied; his 
work and duty as différent as that of one man can well be from the work 
and duty of another. The lookout of a ship is its eyes and ears; with- 
out him, she is blind and deaf. There is close and responsive relation 
between him and the pilot. His eye constantlj'^ and searchingly scans 
the face of the water before and on either bow of his ship and his voice 
is prompt to warn of every objeet that présents itself to the vision. The 
pilot's mind is intently upon the lookout, and his hand on the wheel in- 
tuitively responds to the lookout's voice. A lookout is only a lookout 
thus attracting the pilot's constant attention when he is regularly on 
duty. There is no such thing as an amateur or volunteer lookout. Such 
person has not the ear of the pilot, and his communications to him ara 
little better than an impertinence and distraction. The real lookout and 
the pilot are essential counterparts of each other. In the absence of a 
pilot, the lookout's office is useless. In the absence of the lookout, the 
pUot is helpless, except to the extent that he subordinates his proper 
duty in order to act as lookout away from the lookout's proper position. 
v.34F.no.5— 27 
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Neither can; dô« l)îs own duty in tiié absence ôf the'othér; and wîthout a 
pilot a steamer lis a blind and deaf engine of mischief threatening every 
object in its path way. I repeat that the language of the admiralty courte 
on the subject is clear, positive, and unqualified. It admits no double 
interprétation. Tbesupremecourt of the United States held in the case 
of Newton V. Stebbins, 10 How. 607, that a steamer was in fault in net 
having a proper lookout at the forward part of the vessel, there being no 
one but theman at the wheel on deck. The suprême Court said in the 
caae ùî St^iJohn y. Paine, Id. h&ô: 

"The steam-boat was in fault in net keeping on deck at the time a proper 
lookout on the lorv^ard part of the deck, The pilot-house. in the night, es- 
pecially if dark» and the view obscured by clouds in the distance, was not the 
proper place, wjjether the Windows were up or downi A compétent and vig- 
ilant lookout stàtioned at the forward part of the vesSel, and in a position 
best adapted tô descry vessels appïoàching at the earliest moment, is indis- 
pensable to exempt the steam-boat from blâme in case of accident in the night- 
time, while navigating waters on whieh it is a custoin to meet other water 
craft." ■ ^ ■.■,.■.;■,.; , . . 

The suprême court said in The Gmeasee Ohief, 12 How. 463: 
"it is the àutyof every steatïi-boat traversing waters where sailing vessels 
are often met with, to hâve a trust wôrthy and constant lookout, besides the 
helmsman. It is impossible for hifu to steer the vessel, and keep a proper 
watch in his wheel- house. His position is iinfavorabie to it, and he cannot 
safely leavettie wheel to give notice when it becomes necessary to check sud- 
denly the speed of the beat. And vsrheùever a collision happens with a aailing 
Véssel, and itappears that there was no other lookout on board the steam-boat 
but the helmsman, or that such lookout was not placed in the proper place, or 
not actually and vigilantly employed in his duty, it must be regarded as prima 
/acte évidence that it was occasioned by her fault." 

The suprême court, in The (hHwHneyVJ How. 177, speaking of a look- 
out on a sail-vessel, said: 

"Custom or usage cannot be permitted as an excuse for dispensing with a 
proper looliout while navigating in the night, especially on waters frequented 
by other vessels. Under such circumstances, a compétent looiiout, stàtioned 
uppn a quarter of the vessel aflording the bestopportunity to see at a distance 
tbose meeting her, is indispensable to safe navigation, and the neglect is 
cbargeable as a fault in the navigation." 

The suprême court said, in Chamberlain v. Ward, 21 How. 570: 
< "Steamers navigating in tjie thoroughfares of commerce must bave con- 
stant and vigilant lookouts stàtioned in proper places on the vessel, and 
charged with thé duty for which lookouts are required, and they must be act- 
ùàlly employed Ih the performance of the duty to which they are assigned. To 
coristitutè a compliance with the requirements of law. they must be persons 
of suitable expérience, properly stàtioned on the vessel, and actually and vig- 
ilantly employed in the performance of their duty; and for a failure in either 
fit those particulars, the vessel and her o wners are responsible. " 

The suprême court, in Haneyv. Packet Oo,, 23 How. 292, used this 
language: . 

"The captain of a steamer, whose theory of action appears from his owû 
testimony to bethat ail small vesâels are bound at their péril to get out of tha 
way of a large steamer carrying the t7nited States mail, although he had seen 
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the Bôiiooner, and knew Vba.t tîie vessels were approxîmàtîng at the rate of 
tTrenty miles an hour, retired to liis cabin. He left on deck oiie man, besides 
a çolored mân at tbe wheel, to abt as pilot, lookout, and offlcer of the deck. 
Thèse two persons constituted the whole crew on duty, besides flremen and en- 
gineers. Tbis person who had to perform thèse treble functions was the sec- 
ond mate. His theory is that the best place for a lookout Is in the pilot-house, 
where, he says, ' I generally lean ont of the window, and bave an unobstructed 
View.' Accordingly as pilot he remainéd in the pilot-house, to direct the 
steersman; and, as lookout, he ôccasionally leaned oiit of the windovr." 

After speaking thus derisively of master and second mate, and after 
repeating the law of the duty of lookouts, the suprême court held that 
it was "the captain's duty to hâve been on deck,which he was not; and 
that tbe only man on deck, acting as pilot, lookout, and officer of the 
deck, was not in the propèr place for a lookout to bè when he was in the 
pilot-house." Tbe suprême court in the case of The Ottawa, 3 Wall. 268, 
held that "lookouts must be persons of suitable expérience, properly sta- 
tioned on the vessel, and actually and vigilantly employed in the per- 
formance of their duty; and that the master of a steamer, when acting 
as officer of the deck, and having charge of the navigation of the vessel, 
is not a proper lookout, nor is the helmsman." The circuit court of the 
Northern district of New York, in The Northern Indiana, 3 Blatchf. 92, 
held that in a steamer running along a track frequented by sail-vessels, 
the inside of a pilot-house in a dark night is not the proper position for 
a lookout. Adopting the rulings of the English high court of admiralty, 
Mr. Justice Nelson held that "the want of a lookout, detailed and sta- 
tioned for that spécifie duty, is in itself a circumstance of a strong con- 
demnatory character, and exacts in ail cases from the vessel neglecting 
it, clear and satisfactory proof that the misfortune encountered was in no 
way attributable to her misconduct in that particular." In none of the 
décisions of the courts enforcing the duty of having compétent and vig- 
ilant lookouts properly stationed on steamers while in motion, is any 
exception made or implied in favor of ferry-boats. The circuit court of 
the United States for thé Southern district of New York, in the case of 
The America, 10 Blatchf, 159, held that "in the navigation across the 
crowded channel of the East river at New York a most vigilant lookout 
from some place on the ferry-boat is required." The district court of 
the Southern district of New York, in the case of The MonticeUo, 16 Fed. 
Rep. 474, held that a ferry-boat was liable for a collision which occurred 
about 140 feet outside of her slip, where she started without a lookout 
upon her bows. The district court of New Jersey, in the case of The 
Ant, 10 Fed. Rep. 294, held that steamers navigating on the thorough- 
fares of commerce are bound to bave a lookout, independently of the 
helmsman. English and other American aiithorities on the subject 
might be multiplied indefinitely, if it were necessary. It is safe to say 
that no rule of navigation is more thoroughly established than that 
which requires every moving vessel to bave a lookout, specifically 
charged wîth the duties of lookout, and none other, and to bave him 
properly stationed. There can be no rules for Ihe government of ferry- 
boats varyjng from those prescribed for shipping in général. The laws 
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of navigation are tinîversal, and are bînding on ail water craft. Ferry- 
boâts usually ply in harbora, and tbe existence of dififerent rules of nav- 
igation for différent vessels in the same harbor wonld be fruitful of cal- 
amity— There was once a provincial notion that vessels carrying the 
United States mails were entitled to the right of way; but it bas been 
scoffed out of the code of navigation-. The idea that a ferry-boat bas an 
exclusive right of way in a harbor, and is exempt from the conventional 
canons of navigation obtaining ail the world over, is a provincialism un- 
worthy of an enlightened âge, and pregnant with disaster to life and 
property. There would be no use for settled and universal canons of 
navigation, if vessels were not required to bave compétent lookouts, prop- 
erly stationed, whenever they were in motion. Rules would be a dead 
letter, and unsusceptible of application, if there were no lookouts. They 
are the key to the whole code of navigation. The Manhasset was fear- 
fuUy in fault in haviag no lookout on the unfortunate trip which we are 
considering. Who can say that, if she had had a spécial and vigilant 
lookout when she emerged from her Norfolk slip, charged with the spé- 
cial duty of closely and timely scanning the whole harbor from the out- 
set, be would not bave discovered Capt. Cason's barge's light in the 
distance, and narrowly studied it from the moment of first seeing it? 
Could such a lookout, intent upon the spécial duty of interpreting such 
a problem , hâve supposed that a light which was approaching him stead- 
ily for two and a half or three minutes, was a light on the stern of a re- 
ceding vessel, brightening as it receded? Is it possible that bis ears set 
for the réception of sounds could bave failed to hear two loud, coarse 
whistles sounded and afterwards repeated, which were heard by as many 
as three passengers on his boat, and were heard ail around the harbor 
by every man whose business led him to expect the tug which gave 
them, and whose attention was on the alert in regard to them? I am 
firmly persuaded that if there had been a spécial, experienced, vigilant 
lookout on the Manhasset on the night in question, proper attention 
would bave been given in time to the light of the barge, and proper re- 
sponse made to the double whistles repeated, which were sounded by 
the tug. I am persuaded that Capt. Smith's mistake in supposing an 
approaching light was a receding one, and the conséquent collision, was 
due to the want of a keen-sighted and sharp-eared lookout on tbe Man- 
hasset. The Manhasset was in fault in respect to the lookout, and is 
responsible for the collision, unless it can be shown that the tug and 
barge were also in fault, and by their fault contributed to the accident. 
I come, therefore, to deal with this tu quoque plea. 

The principal complaintagainst the tug and barge is in regard to their 
lights. As to the tug, the charge is that, although she nmy hâve had the 
régulation lights in their places, and burning, yet shetook a position be- 
«ide the barge which prevented them from being seen by the ferry-boat. 
The law, in rules 3 and 4 of navigation, not only defines the number 
and kind of lights to be carried by a steamer in towing another vessel, but 
fixes with précision the places at which thèse lights are to be carried. 
Its requirements were complied with by the tug. The same law forbids 
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the carrying of any other signal-lights than those designated, and, in do- 
ing so, forbids by necessary implication any change in the position of 
the lights it provides for. The tug, therefore, had no right to elevate 
her lights above their légal position, and, if she had done so, her lights 
would hâve been misleading, false, and unconventional. Therefore the 
objection to the manner in which the tug carried her lights résolves it- 
self into an objection to her taking position on the west side of the barge, 
where the ferrj'-boat could not see them, and net on the east side, where 
that boat could hâve seen them. But the tug had sufficient reason for 
placing herself to leeward of the barge. The wharf to which she was 
towing the barge was on the side on which she placed it; and the tug 
was exclusive judge of the position she should occupy towards the barge. 
Her lights were visible to ail the vessels she would pass lying on her 
port side; ail the vessels which might be at the Portsmouth wharves; ail 
that might be at anchor on the Portsmouth flats; ail that she might pass 
or meet on her port side, coming in from or going out to the lower har- 
bor. To say that she should hâve ignored ail this shipping, andj at 
great inconvenience, changed sides with her barge, and crossed over to 
Town point in a manner to make it difficult to land the barge at that 
wharf, is virtually to say that she should hâve navigated the harbor, not 
with référence to other shipping, but exclusively with référence to the 
ferry-boat; not with référence to the facility of effecting the landing 
which she had in contemplation, but solely with référence to meeting 
the ferry-boat. Such a contention is only another fruit of the theory 
that the ferry-boat has sorae spécial rights and importance in the harbor 
superior in dignity to those which attach to other vessels. I cannot rec- 
ognize such pretension. There was no obligation upon the tug to place 
herself on the east side of the barge in order that her lights might be 
visible to the Manhasset, rather than to ail the vessels she might pass on 
her Portsmouth side. She was not in fault in the fact of her lights be- 
ing on the side of the barge where the Manhasset could not see them. 
The case of Ckanûiei-lainV.Ward, 21 How. 664, is not in point. The 
court held there, simply, that the lights of avessel mustbe kepttrimmed 
and replenished with oil, and not permilted to grow dim and go out by 
midnight. 

It is complained, as to the barge, that her side-lights were visible only 
from her wake and were invisible from the direction towards which she 
was moving. This was not fault. There is no law of navigation requir- 
ing side-lights to be carried on barges under tow, and the side-lights of 
this barge, on the night under considération, were, to ail vessels ahead 
of her, as no lights at ail. As to white lights, the navigator of the barge 
had no right to improvise a set of lights to serve the purposes of that 
particular occasion. No signal-lights are of value, and I might add, of 
legality, in navigation, except the conventional lights known and nnder- 
stood of ail mariners, prescribed by law and the rules of the road. The 
barge had a right to move stern foremost, especiaily under the necessi- 
ties which then required it; and one thing only was legitimate for her to 
do, in moving in that manner, which was to display one white light in a 
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maiinér-not tô be mîstakeiî for âny 'régulation light, and so placecl as to 
warn aJi oomers that it marked àû objecl on the water. A plain white 
lightj whether on land or on water, whethêr on a street or a country road, 
in an anchorage, or in a channd of navigation, ineans always, "Take 
care, for thëre is something hel'eyou must net run against!" Its pur- 
pose and universal effect is to put every corner on inquiry. That was 
the meaning of the single white light on tlie barge. It was visible to the 
Manhassetj' and if she had had eyes on the outlook, vigilant eyes search- 
ing the harbor in the calm moments of the beginning of her voyage; ex- 
perienced, expert eyes to peer into the darkness, and wrest from it its 
inconspicuous as well as its conspicuous objects, — that single white light 
would hâve been seen and undérstood; and the lookout would hâve been 
cautioned by it, and put upon inquiry, and would hâve discovered that 
it was approaching him; and Gapt. Smith would hâve been prevented 
from mistaking it for the stern-light of a familiar tug going off into the 
railroad slip at Berkeley. It was not fault in the barge to hâve dis- 
played this light. Nor was it fault in her to bave had no other visible 
lights upon her. The laws of navigation, by an omission that ought to 
be supplied, fails to require other lights on barges under tow; and if 
others had been displayed, they would hâve been anomalous, unintelligi- 
ble to navigators, misleading, and probably illégal. 

Much stress of objection is laid upon the fact that Capt. Cason knew 
the night schedule of the Manhasset, and that she would be on her pas- 
sage to Portsmouth before he could get away from her route. I atiach 
no importance, in this connection, to the fact, arithmetically shown, that 
he left the wharf of the coal pier four minutes or more before the Man- 
hasset embarked from Norfolk. Vessels having occasion to move in this 
harbor are under no obligation of either morals or law to delay their 
departures until a ferry-boat shall bave made a trip. The harbor is free 
to ail, and the laws of navigation are as démocratie as cosmopolitan. 
They recognize no privileged characters, and stand upon the catholic 
principle of equal rights and common duties. The barge and tug of the 
respondents hère had the absolute choice of the time of setting out on 
their trip to Town point, and the unqualified right to choose it at their 
own will. If the vessels having the right to navigate this harbor were 
bound to stay five minutes for the ferry-boat to cross it in one direction, 
and five minutes also to cross in the other during every 20 minutes oif 
the day, they would hâve but half the time to move in; and if another. 
boat were added to the ferry service, the upper part of Norfolk harbor 
would be closed ta gênerai navigation. This pretension thus résolves itself 
into an absurdity ; and cannot bo countenanced. But it is claimed that, 
though the right to move at will might bave belonged to the tug, yet 
prudence should bave counseled delay for the passage of the ferry-boat 
in view of the danger of encountering her; and that venturing out at that 
particular time was fault in the tug and barge. If my duty calls me 
into a public street, where a strong man claims spécial occupancy, dis- 
crétion or cowardice might dissuade me from venturing forth; but if, ex- 
ercising my right, I do go into the street, and the strong man assaults 
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me and gets hurt, surely the fact of my beirig tin that street îs not to be 
deemed the fault of the occasion. Surely the prudential argument is un- 
tenable. Besides, why should the ferry-boat alone be given the wide 
berth? The only possible answer is, that she alone of the vessels of the 
harbor is likely to run into vessela crossii^ her pathway, and is the 
most dangerous one to encounter. Such a pretension is not flattering to 
the réputation or the character of a ferry-boat, and may be dismissed for 
that reason alone. 

It is urged that the tug and barge were in fault in having disregarded 
rule 19 of navigation. That rule déclares that "if two vessela iinder 
steam are crossing so as to involve risk of collision, the vessel which bas 
the other on her own starboard side shall keep ont of the way of the 
other." The rule applies to vessels that are on courses which crosa each 
other. The tug left the Berkeley coal pier about four minutes before the 
Manhasâet left Norfolk. She had less than 233 yards to go before cross- 
ing the usnal route pursued by the Manhasset in coming into her Ports- 
mouth slip. The ferry slip was 233 yards from the coal pier. The tug 
and barge, as I hâve already estimated, did not approach within; 100 
yards of the slip. She had, therefore, but 133 yards to move from the 
coal pier before crossing the route of the ferry-boat. At the rate of two 
miles an hour, she made thèse 133 yards in two minutes five seconds 
after getting under way from the coal pier, and allowing one minute and 
a half for getting under way, then the tug and barge had crossed the 
route of the ferry-boat inthree minutes and thirty-five seconds after leav- 
ing the coal pier, and fully one minute before the Manhasset had left her 
Norfolk slip. The case is therefore not one of crossing courses, and rule 
19 bas no application. The tug and Manhasset, after the latter left Nor-: 
folk, were pursuing courses that did not cross, and that involved no flan- 
gerof collision, if each vessel held its course, and neither adopted any 
eccentric movement. They were on courses thatnaturally required each 
vessel to leave the other on its own starboard; in other words, to pas,? to 
the left. And accordingly, as soon as Capt. Cason saw both lights of 
the Manhasset, be blewtwo whistles, and half a minute after wards blew 
two more, admonishing the Manhasset that he proposed to pass to the 
left. He received no response from the Manhasset, until the two vessels 
were within 20 yards of each other, approaching at the rate of 11 to 14 
miles an hour; that is to say, were within 3 to 5 seconds of collision. ; 

It is also urged that Capt. Cason did not obey the requirements of rulp 3 
of pilot régulations, which provides that "if, when steamers are approach- 
ing each other, the pilot of either vessel fails to understand the course or 
intention of the other, whether from signais being given or answered er- 
roneously, or from other causes, the pilot so in doubt shall immediately 
signify the same by givingseveral short blasts of the steam-whistle; and 
if the vessels shall hâve approached within half a mile of each other," etc. 
It is complained that Capt. Cason did not give thèse alarm blasts. The 
rule applies to vessels which are far enough distant from each other ibr 
such blasts to avail when the pilot who first signaled discovers that the 
other bas misunderstood him, or proposes some other movement. In 
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the presrait instance, Gapt. Gason was not înformed by the whistle of the 
Manhasset that she rejected his signal to pass to the left, and substituted 
a movement to the right, until the two vessels were within 20 yards, or 
5 seconda, of each other; and the rule did not admit of conipliance. The 
case came within navigation rule 24, which admits a departure from 
ail rules in moments of immédiate danger. Lex non cogit ad impossibilia. 
Not only with référence to pilot rule 3, quoted above, but to navigation 
rule 19, previously quoted, it is to be considered that the tug and barge 
were moving against wind and tide, — a mammoth barge, heavily loaded, 
in tow of a tug, in sore stress of water and weather; while the ferry-boat 
waa moving free before both wind and tide, in perfect command of helm, 
sidé-wheels, and course. When vessels are in such relative conditions. 
a court of admiralty will not be exacting in regard to mère technical 
shortcomings on the part of a vessel moving with heavy incumbrauces, 
even though they were apparent; as they are not in this case. I do not 
discover fault in the management of the tug and barge after they had 
crossed the usual route of the ferry off her Portsmouth slip, and had got 
under way for ïown point. s 

It remains for me only to notice, in closîng this discussion, the con- 
tention of proctors for the Manhasfeét, that the absence of a lookout on 
their boat was immaterial in this case, because the collision was not due 
to such absence; inasmuch as he could not bave seen the lights or heard 
the whistles of the tug, though he had been in place. In answer 1 hâve 
tosay that there were at least three persons on the Mauhasseti one of 
whom both saw the light on the barge and heard the four signal whis- 
tles, and ail three of whom heard the whistles. The witness who saw 
the light seems to me to hâve established his claim to crédit with excep- 
tional strength. Under a severe cross-examination in an uncharitable 
direction, he told truths extremely disagreeable to hiinself in a very 
manly manner; and we bave a right to conclude that if a witness will 
adhère to truth Under such an ordeal in matters of deep personal interest 
to himself, he may be believed implicitly, when testifying to facts which 
he bas no interest in concealing. The proof is positive that whistles 
were blown, and the white light shown; and the necessary inference is 
that if the Manhasset had had a vigilant lookout properly stationed, he 
would bave heard and seen, and the collision thereby avoided. I there- 
fore, on the whole case, find that the tug and barge were without fault, 
and that the Manhasset was solely in fault, in not having had a look- 
out properly stationed, who would hâve so informed Capt. Smith of 
the barge's light and the tug's whistles, that he would not hâve made 
the mistake of crossing the tug's bow at the critical moment of the 
occasion. I will decree in accordance' with this finding. It will bave 
been observed that I do not object in what bas been said to the speed 
at which the Manhasset was running. It is doubtless true that 12 
miles an hour is too rapid a speed for a steamer in a crowded har- 
bor; but I do not think that 9 miles is necessarily too great. The ex- 
cess of speed on this occasion was due wholly tO the wind and tide; 
and I do not think, when the usual speed of a vessel is thus accelerated, 
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that the fact calls for anîmadversîon from an admiralty court. That speed, 
thus prodaoed, is not itself criticised in the présent discussion^ except so 
far as it aggravâtes the négligence of the want of a lookout. No steam 
vessel ought to move in any navigated water fast enough even to give her 
steerage-way, without a lookout, who is its eyes and eiirs. It is the ab- 
sence of a lookout that was the presumptive cause of this collision, and 
I hâve treated the rapid speed of the ferry-boat only as an aggravation 
of that cardinal fault. 



The Helena.* 

The Lobd O'Neili,. 

The Helena v. The Loed O'Neill. 

{(Krcuit Court, B. D. l'mnsylvania. March 10, 1888.) 

Coixision-tBetwken Steamers— Ghossing Vbssbls. 

The steamers A. and B. were sailing down the Delaware bay, the A. being, a 
xew miles ahead of the B. When the A. arrived at the breakwater, she signaled 
for a boat to take ofl her pilot. None responding, she determined to Dut back 
up the bay a few miles, and anchor for the nigbt, it being then about 7.45 
F. u. The A. selected an aachorage east of the regular channel for outbound 
steamers, and was slowly proceeding to it, with ail lights burning brightly, 
and obeying_ every requirement of the lawtouching the mode of giving notice 
to approachinç vessels. She discovered another steam-vessel approaching on 
her port side, involving danger of collision, and kept her course as required 
by the rules of navigation. The B.'s oflBcers saw the A.'s lights, but mistak- 
enly supposed them to be those of another vessel passing down the bay, and 
did not discover their error until top late to avoid the collision.. Hela, that 
the B.'s officers were guilty of carelessness or recklessness, and that the B. 
must be beld accoun table for the conséquences. 

In Admiralty. Cross-libels for damages. 

On appeal from district court. 26 Fed. Rep. 463. 

M. P. Henry and H. E. Edmunds, for the Lord O'NeiU. 

Charles Gibbons, Jr., for the Helena. 

McKennan, J. Thèse are cross-libels for damages resulting from a 
collision between the Helena and the Lord O'Neill, each vessel insisting 
that the other was solely in fault. On the afternoon of February 13, 
1885, were steaming down the Delaware river from Philadelphia, the 
Helena on her way, in ballast, to Baltimore, and the O'Neill, with afuU 
cargo on a voyage to Liverpool. The tide was flood. The O'Neill was 
in the lead. She was followed by the Agnes, a sister ship of the Helena, 
and the Helena was in the rear. As the night closed in, the O'Neill was 
over four miles in advance of the Helena, and, as thé faster vessel, was 
increasing this distance; and the Agnes about two miles and a half abead 

iReported by G. Berkeley Taylor, Esq., of the Philadelphia bar. 
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of the HdenaViwhich wàs "following the track of the lw6 ships as néar 
aspossiblsk" Both vessels were. in charge of pilota.: The Lord O'Neill 
went déwn towards Cape Henlopen, burned bluelights for a boat to take 
oflf herpilot, and, receiving no. answer,' the master concluded to anchor 
for the hight higher up the bay, and to the eastward of the deep-water 
channel, because he could get better anchorage, and would be eut of the 
way of passing vessels. She then turned on her course and went up the 
baj', steering a northward and easterly course, moviug at half speed, and 
occasionally slowing to take soundinga. It waa then dark, and the 
lights of the O'Neill were properly aet, and burning brightly. After she 
changed her course and waa moving up the bay, the Agnes passed, going 
down on the port side, and about on,e-fourth of a mile distant from her. 
After thèse vessels thus passed each other, the pilot of the O'Neill, in 
proceeding to the intended çinchorage ground to the eastward of the chan- 
nel, and in shallow waters, changed his course to the eastward, steering 
east by north by the cpmpasa. ; "At this time tl^e head-light of another 
steamer, which afterwards provéd to be the Helena," waa reported on the 
port bow of the Lord P?Neill by the lookout of that vessel, and seen 
about the same tirae by the pilot at a considérable distance off. The 
Lord O'Neill ported and contiùued slowly at half speed on this course, 
occasionally taking souùdings, aiïd stopping while on this course. The 
othiBr'Vessiel: showed a green^ight, indicating that the two vessels were 
approaching each other by cohverging courses, the lines of which would, 
if contintied, necessarily cross ;èaehpther. The pilot of the Lord 
P'Neilï, obèerving that the greeii lijght wasrapidly approaching so as to 
endangera collision, stopped his vessel, reveraed at full speed, and put 
thie hélffi h^ard âport; but thé HejIetiR continued to approach until she ran 
iPito the O'Neill, striking her on the port side, about 25 feet from the 
tstettli and doini; her serious injury. This was about 7.45 at night. 
ithë O'Neill àfterWards camé to ahchor. Àt the lime of the collision the 
O'Neill was in eight fathoms of water, and it was the place of anchorage 
intended by the pilot, towards which he had for gome time been holding 
an eastward course j moving at a slow rate of speçd. The lights of both 
vessels were burning brightly, and could bave been clearly seen.; the red 
or port light of the O'Neill, on which side the Helena was approaching, 
being visible to the latter; and it was not until the collision was immi- 
jnent that the engines of the O'Neill were reversed, and her helm puthard 
aport. , The Helena was steaming down the Delaware bay in the trâck 
ofthe Agnea, and during her progresa a snow squall came up, and. her 
pilot concluded to corne to an ançhor. The vessel was accordingly 
elowed down, and the anchor cleared away. Her lookout asaisted in 
clearing away the anchor, and did not see or ejçpect the lights of jtlje 
liord O'Neill. The engine of the Helena was stopped to get a cast of 
tiîie lead bei;ore' coming to an anchor; but she was again put at half speed, 
and iBJS, the, horizon was clearing up, the pilot concluded to go, to Cape 
Bt^nlopen. The wheelsman of the Helena, who was steering on the 
bridge, first saw the light of the O'Neill. It was approaching, coming 
forward of the bridge, but he did not expect it. The head-light and red 



. THE HELBNA. 427 

lighf of the O'îTeîll were afterwards seen by the master of tlie Helena 
from the bridge at the sanjç-time on bis starboârd beam, a littleabaft of 
it. Both he and the pilot vvere seeldng to discover the Cape Henlopen 
light, and not looking out for the light ôf other vessels. He did not 
wait to verify the course pf the approaching ve^sel, but inferred that it 
was the light of a. vessel bound down the river in the same direction be- 
ing pursued by him, and he put the telegraph ahead fuil speed. In a 
brief period thereafter the master of the Hçlena called Ihe pilot's atten- 
tion to the fact that the vessels were rapidly approaching each other, who 
thereupon ordered her helm hard a starboârd, and reversed her engines, 
but too late to prevent the collision. 

Thèse are ail the material facts which I deem it necessary or proper 
for me to find. They are, in my judgment, the fair resuit of a prépon- 
dérance of the proofs carefully considered and collated, and they ihdiçate 
clearly the comparative nature and measure of the responsibility of thèse 
two vessels for the disaster complained of. The O'Neill was proceeding 
on lier outward voyage, intending to prosecute it continuously. Shë had 
on board a pilot to conduct her down the Delaware bay, and it.w»s her 
duty to dischàrge him at the mouth of the bay. Failing in obtaining a 
conveyance for him, she changed her purpose, and concluded to corne to 
anchor for the night. She accordingly reversed her course, and moved 
up the bay, towards a safe anchorage ground, where she proposed to re- 
main till the next day, and could discharge her pilot. She mpyed 
slowly, and with due caution, and had nearly reached her place of anch- 
orage when the collision pccurred. There she would bave been put of 
the track pf descending vessels, and in a place of safety for herselif. In 
ail this she was in the exercise of her unHoubted légal right, and was 
free from any culpability if she observed ail the précautions prescribed 
by the law touching the mode of giving notice to approaching vessels 
and her own cautious movements. She was not derelict in any of thèse 
duties. Her rate of speed was slow. She was provided with ail the 
lights which the law requires. They were set in their proper places and 
were burning brightly,and when she discovered another steam-vessel -ap- 
proaching on her port side, involving danger of collision, she kept her 
course as required by the rules of navigation. She did notj therefpre, 
by any fault of hers, contribute to the collision. 

The Helena was sailing down the bay, and in view of the location of the 
O'Neill, on the eastern side of the main channel. If her lookout and of- 
ficers were vigilant, they must hâve seen the light of the O'Neill, from 
her starboârd side, that the courses of the vessels were crossing çajCh 
other, and involved danger of collision, and they must be presumed to 
hâve known that under such circumstances the law required tbjenjtO; 
keep eut of the way of the O'Neill. If through want of due yig|lànpe oj- 
recklessness, they failed to discharge thjs duty, as they di,d, they niù^t, 
be held accountable for the conséquences. 

The décision of the district court is affirmed, and a decree for, sai^^^ 
etim awarded to the O'Neill in that court, with interest, will be entered 
in this court with Costa. ..;.;;:.,:..;!■ 
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The Jas. A. Dumont.* 

The Fbammas Warsaktiebolaq v. The Jas. A. Domont. 

{DUlrict Court. S. D. New lark. March 7, 1888.) 

1. Collision — Mbasubh of Damaobb — Stipulation oi" Chabteb-Paett fok 

Demubbaoe. 

The stipulations of a charter-party as to the rate of demurrage are not com- 
pétent légal évidence in f avor of the ship-owner, in an action brought by him 
against third persons for damages by collision. 

2. Bamb— Value of Use oî" Vbssel — Evidbncb. 

The amount to be allowed for the détention of a vessel is the value of her 
use, and évidence of the expenses of the voyage and the time it has talsen, in- 
cluding loading and unloading, is compétent évidence to show the net value of 
the vessel per day. 
8. Same—Whabpagb— Commissions— Intèkbst. 

A charge for wharf âge and necessary commissions, and înterest are proper 
items of damage, and when not included in the demurrage charge, should be 
allowed as a separate item. 

In Admiralty. On exceptions to commissîonei''s report. 

As the bàrk Maria Margaretta was lying at anchor ready for sea, she 
was injured in collision by the respondent's vessel. She had been char- 
tered for a voyage from New York to Callao, and in conséquence of the 
collision was obliged to put back to New York, and report for repairs. 
The damages hâve been assessed by the commissioner at $1,451.30, be- 
sides Interest, including demurrage for 14 days, at the rate of $40 per day. 
The charter provided for demurrage at the rate of 4d. per ton per day, 
amoonting to $59.70 per day. The claimants, to prove the value of the 
use of the vessel, gave évidence of the expenses of the voyage, the time it 
had taken, including loading and unloading, showing that the net value of 
the vessel per day was less than $30. The amount paid by the vessel 
for wharfage during the détention caused by the collision amouuted to 
$40.10. Both sides filed exceptions. 

H. Pidnam, for libeiant. 

Carpmter <fc Mosher, for respondent. 

Beown, J. The charge for wharfage, as an expense made necessary by 
the collision, should hâve been allowed. When the charter rate of de- 
murrage is adopted, and that rate is shown to include the charge for 
wharfage, it is, of course, disallowed as an additional item. The 0. P. 
Raymond, 28 Yed. Rep. 765. As the charter rate of demurrage was not 
in this case adopted by the commissioner, the wharfage should hâve been 
allowed; and it was undoubtedly omitted only by accident. The stip- 
ulations of a charter as to the rate of demurtage is not, I think, compé- 
tent légal évidence in favor of the owner, in an action brought by him 
against third persons for damages by collision. Such stipulations are 
res inter cdios actse, and are not necessarily based on the supposed value 
of thé vessel aione. Upon this point the commissioner justly observes 

*Reported by Edward G. Benedict, Esq., of the New York bar. 
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that "though the rate of 4d. per ton is customary in thèse Charter-parties, 
it is probably in many cases a libéral estimate somewhat in the nature 
of a penalty, which the charterer can avoid by the exercise of diligence." 
"ifhe damages in collision cases are to be fixed upon the basis of restitua 
in integrum. The amount to be allowed for the détention of the vessel is 
the value of her use. WUliamson v. Bairett, 13 How. 101 ; Tlie Potomac, 
105 U. S. 631. But the stipulations of a charter to third persons, as 
respects demurrage, when offered by the owner in his own favor, stand 
in no better position, it seems to me, than the owner's déclarations, 
which, though compétent against him, are not légal évidence in his own 
behalf. The Hermann, 4 Blatchf. 441. For the same reason the cus- 
tomary rate fixed by the régulations of the Produce Exchange of this city 
are not of themselves compétent évidence. 

On examination of the testimony I am satisfied that the commissioner 
properly took into considération the claimant's évidence as respects the 
value of the use of the vessel. This évidence was compétent. The Po- 
tomac, supra; The Heroine, 1 Ben. 227. Taking into account ail the ex- 
penses of the ship and crew, the necessary repairs, and the ordinary dé- 
préciation upon her voyages, I think the sum of $40 per day for this 
bark of 740 tons register a fair and just allowance. Although the rate 
charged by the stevedore was somewhat higher than in ordinary cases, 
in view of the spécial circumstances which affected the reasonableness of 
the charge the commissioner 's conclusion should not be disturbed. Some 
additional charges for an unnecessary third captain as surveyor, an un- 
reasonable allowance to the di ver, and a brokerage charge in addition to 
the usual percentage of 6 per cent. , should hâve been disallowed. The 
case of The Williavw, 15 Ped. Rep. 558, is not applicable to an expense 
actually and necessarily incurred by the vessel. Thèse, together, offset 
the sum of $40.10 that should hâve been allowed for wharfage. 

The other exceptions I cannot sustain. The amount reported should 
therefore stand without change. By the practice of this court interest is 
allowed, and the report should therefore be confirmed. I cannot find 
that the litigation bas been so unreasonable aa to change the ordinary 
rule as to costs. 



The City of Chesteb.* 

HiLTETEANT V. ThE CiTY OV ChESTER. 

(District Court, 8. D. New York. March 14, 1888.) 

Collision— Mbasttke of Damages— Actual Cost op Rbpairs. 

When a vessel, damaged by collision, bas an estimate made of tbe cost of 
repairs at the place of the injury_, but is afterwards repaired at another place 
at less cost, the latter amount is the measure of her recovery. The rule in 
Insurance cases, that the cost of repairs at the place pf injury or the nearest 
port is the measure of damage, does not apply to such case as this. 

*Reported by Edward G. Bénedict, Esq., of the New York bar. 
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In Admirajty. OxL exception to oommissiôner'a report. 

Gobrpenter& Mb^y^forUhelant. 

WUcox, AdaDis à: MacMin, for respondents. 

Brown, J. The collision in this case was within New York harbor. 
A survey was Kad hete,'and an estimate of the cost of the repairs re- 
ported by the surveyors. The beat was thereafter taken up the North 
river to Rondout, where the repairs were completed at a considerably 
less sum, whieh sum the commissioner has allowed. The libelants hâve 
excepted on the ground that, as in cases of insurance, the owner is en- 
titled to bave the beat or vessel repaired at the place of the injury or the 
nearest : port, and that the cost ôf repairs at that port is accordingly the 
légal measure of damages without référence to the cost at a more distant 
port, whether less or more. See Oenter v. Imurance Go., 7 Cow. 564, 
580; Insurance Go. v. Southgatey 5 Pet. 604, 609; Tlie Gaiharine, 17 How. 
170. Whatever may be the rule as regards insurance upon océan voy- 
ages, it is not, I think,: applicable to cases like the présent. Complète 
restitution is the extent.of the damage recoverable. The Potomac, 105 
H, S, 630, 632, and cases tbere cited; T)ie Baltimore, 8 Wall. 377, 385, 
:386. The libelant will obtain in the amount reported by the commis- 
sioner complète restitution. To allow more would be to award him a 
profit for voluntarily taking hia vessel to another place for repairs. 
•Moreover, to admit such â rule, and to award more than actual indem- 
Jiityion the. ground that the estimâtes at the port of collision exceeded 
■the, ultimate cost of repairs at another place, would be extremely im- 
pOlitiç, as offering the strongest témptation to exaggCrated estimâtes of 
damages, aud to fraudulent litigation.. So manifest are the risks of such 
;a -course, tbatiin the caseof The Gatharine, supra, it was held by the su- 
prême court that where the repairs had been made, and the costof mak- 
ing theiîi was known, the estimâtes of experts as to the probable expense 
of repairs shouldinot even be received. in évidence, because unnecessary. 
; As a gênerai rule, no doubt, the person damaged has the right to hâve 
hift hoat repaired at the place where, the injury occurs. But the duty 
not to incur unnecessary expense is well settled. The Baltimore, 8 Wall. 
377, 386-388; Warrm v. Sioddart, 105 U. S. 224, 229; Dolph v. Laundry 
Go., 28 Fed. Rep. 653, 558; 2%è T/tos. P. Way, Id. 526. The person 
sustaining damages by collision is, therefore, bound to act with reason- 
able prudence as respects the repairs. Where the expense of repairs at 
the place of collision would be exceptionally great, if, the owner of his 
own motion takeS his boat for i^epairs to another place lèss expensive, I see 
no good reason why he should recoyer more thap,his actual loss, includ- 
ing the time ànd expense of going from the one place to the other. And 
upon reqviest of the pàrty in faiïlt, with a teuder of thé expense bfgo'ihg 
*ft^<î Htuniihg, Mthin reasonable lîinits, I bave no dpubt that:acquies- 
cence would be the owner's légal obligation^ The surveys in this case 
Wôréj-as 1 tinderstand, the usual surveys, which wère a necëssary pre- 
liminary towàrds making thé rëpairs, and should therefore be allowed. 
If they were made for ûo other puppose, anxi had uo other yse than as a 
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mère estîmate of the amount of the damage, they would not in this case 
be allowed, because the duty to repair, rather thàji abandon, was ob- 
vioua. The exceptions are overruled, and the report is confirmed. 



The Sxblvio.* 

Phelps p. The StelviO. 

{Sîslrici Court, E. D. New York. February 1, 18.c. 

1, ADMiBAiiTY—PRACTiCE—CosTS— Excessive Cl. AiM. . - 

A libelant who bas flled a claim for $20,000, and recovered only f500, wHl 
not |)e aUoived costs wbere.it appears tbat by waiting two days becould hâve 
ascértained, witboutrisk, tbat bis loss would be less tban $1,000. 
8. Samh— Excessive Claiu as Pcnishment. 

Tb6 lawdoes not permit tbe insertion of an excessive demalid in a libel 
against a sbip by way of punisbment for previous wrong-doing on tbe part of 
tue sbip's owner. 

In Admiralty. On exceptions to commissioners' report. See 30 Fed. 
Rep. 509. 

lMo,Ruehsam,m & HuhheyioxlihQl&xA. 
E. B. Convers, for claimant. 

Benedict, J. I find no occasion to distnrb the findings of the com- 
missioner as to the amount of damages recoverable in this case. Upon 
the question of costs, I remark that it is plain that the claim of $20,000 
put forth in the libel was excessive. The recovery is little over $500. 
To the suggestion that when the libel was filed it was not known but 
that the damages would be in the neighborhood of the sum claimed, the 
auswer is that by delaying the libel from Saturday to Monday the amount 
of the loss cbuld hâve been ascértained with reasonable certain ty to be 
less than $1,000. The delay could bave been had without risk of loss 
to thelibelants. To the other suggestion that if the claim of $20,000 
was ïn éxcegs, it is excused by the unlawful action bf the ship's owner 
in refusing to deliver the'oranges on Saturday, it is sufRcient to say that 
the law does not permit the insertion of an excessive and exorbitant de- 
mand in a libel against the ship by way of punishment for previous 
wrong-doing on the part of the ship's owner. 

Let the exceptions be overruled, and a decree entered in iiavor of the 
amount reported by the commissioner, without costs. 

> Reported by Edward G. Benedict, Bsq., of the New York bar. 
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Gleson V. The Ida Campbell. 

{District Court, D. Minnesota. Marcli 9, 1888.) 

ADMiRALTr — JtJBisDicTroiî— Torts — Dbath bt Wrongfdl Act. 

Gen. St. Minn. p. 825, § 2, providing that, "whea death is caused by Ihe 
wrongful act or omission of any party, the personal représentatives of tlie 
deceased may maintain an action, if he miglit hâve maintained an action had 
he lived, " etc., does not confer upon the United States district court jurisdic- 
tion of a libel in rem, flled by the administratrix of an injured person to en- 
force a marine tort, as in case of deatb frotu sucb a tort the action does not 
survive in admiralty. 

Edward H. Ozmun, for libelant. 
Warren H. Mead, for claimaot. 

Nelson, J, A libel m rem is filed by the administratrix of the de- 
ceased to enforce a marine tort. The remedy is prosecuted under the 
statute of the state of Minnesota, (Gen. St. p. 825, § 2.) It reads as 
follôws: 

"When death is caused by the wrongful act or omission of any party, the 
Personal représentatives of the deceased may maintain an action, if he might 
hâve maintained an action, had he lived, for an injury caused by the same act 
or omission, " etc. 

An answer and claim are interposèd, and it is însisted that the statute 
gives this court in admiralty no jurisdiction. It is true that a remedy 
can be enforced.in admiralty for a marine tort, if the injured party sur- 
vived, but in cJase of death îrom Buch a tort the action does not survive 
in admiralty. It is therefore a disputed and unsettled question whether 
or not a state statute, like the one cited, i? applicable in such case to au- 
thorize an action in admiralty by the représentatives. Elaborate views 
pro and con hâve been expressed by eminent judges. Without referring 
to them in extmso, I shall follow the expression of opinion denying the 
jurisdiction of a court of admiralty to entertain such an action under the 
statute. Decree ordered dismisslng libel. 

In the admiralty suit in personam of Annie Oleson, Adm'x, etc., v. Peter 
F. Rjichie, pwner of steam-boat Ida Campbell, a decree dismissing libeJ 
is also ordered. 
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Mili.ee-Magee Co. d d. v. Carpenter. 
(Circuit Court, 8. D. Ohio, W. B. February 29, 1888.) 

1. COUKTS— FEDERAL JURISDICTION— JUBISDICTIONAL AMOUNT— PATENTS FOR IN- 
TENTIONS— ACTION FOR Infringement. 

Neither Rev. St. U. 8. § 711, vesting in the United States courts exclusive 
jurîsdiction of patent and copyright cases, nor section 699, providing for ap- 
peals and writs of error in guch cases, without regard to tlie sum in dispute, 
was repealed by act Cong. March 3, 1875; and neitber can tUerefore be re- 
pealed by act March S, 1887, -which only purports to amend the former act. 
Both ftcts merely refer to thdse cases where the state and fédéral courts hâve 
concurrent jurisdiction. 

8. Samih-Vbhub— Dbmurreb. 

Where a bill shows on its face that défendant is not an inhabitant of the 
district wherein the suit is brought, défendant may assert his objection to be- 
ing served out of the district of his résidence by demurrer as well as by mo- 
tion to dismiss. 

In Equity. On demurrer to bill. 

Jere F. Twohig and Howson & Som, for complainanta. 

Parkinaon & Parkimon, for défendant. 

Jacesqn, J. The complainants, citizens of Ohio and Pennsylvania, 
as the présent owner and Ûcensees of letters patent No. 281,101, for cer- 
tain new and useful improvements in book binding, issued February 26, 
1883, to Andrew J. Magee, instituted this suit September 3, 1887, 
againstthe défendant, a citizen and résident of Covington, Ky., to re- 
strain his use and infringement of said patent. Service of process was 
had upon the défendant at Cincinnati, Ohio. In obédience to said pro- 
cess, défendant bas appeared, and demurred to the jurisdiction of this 
court "for that it appears by said bill of complaint that this défendant 
is not an inhabitant of the district wherein this suit is brought, and for 
that it dojes not appear by said bill of complaint that the amount in con- 
troversy is sufHcient to give jurisdiction to this court." The biU makes 
no allégation or averment as to the amount involved in the controversyj 
and the second ground of demurrer assumes that, under the aot of March 
3, 1887, it must appear upon the face of the bUl, in patent cases as in 
other civil suits, that the matter in dispute exceeds, exclusive of interest 
and costs, the sumof $2,000, in order for this court to entertain jurisdic- 
tion. This position is not well taken. Under the sta tûtes of the United 
States the circuit court bas exclusive jurisdiction of ail cases arising un- 
der the patent-right laws oï the United States, without référence to the 
amount involved. The act of 1875 in no way changed or affected the 
jurisdiction. The act of March 3, 1887, is only amendatory of the act 
of March 3, 1876, and in respect to patent cases, leaves the jurisdiction 
of this court just as it stood prier to and after the passage of the act of 

1875, so far as the amount involved is concemed. Before the act of 

1876, this court had jurisdiction in patent suits without référence to the 
amount involved. That act did not change this jurisdiction or intro- 
duce any requirement as to amount in dispute in patent casesj and in 

v.34F.no.6— 28 



•'1 '■' ÏBBiBAL BEPORTEB. 

amending the act of 1875, no change in this respect îs made by the act 
of March 3, 1887. -Thè' court is of *hè opinion tfaat 'Mis ground of de- 
murrer is not well taken an^ should be overruled. 

The other ground ôfdemurrer, viz.,"that it appèars by said bill of 
complaint that the. défendant, is not an inhabitant of the district wherein 
this suit is brought," présents a valid objection to the suit against the 
défendant in this district. It is not intended in holding this objection 
valid to décide that this court cannot, under thei act. of 1887, exercise 
any jurisdiction in caAes like the présent, when the défendant is not an 
inhabitant of thé district wberein héis.sued or sèrved. This court is 
inciined to the opinion that the act conters only a personal privUege upon 
the défendant in such cases, which he may waive; but, without deciding 
ttiat qiiéstion, it is Suf^Sçient to hold — ^as the cpurt' d.bes in the présent 
case-^that the faotaaippearing upon the face ofthe'bjll the défendant may 
assert bis objection to being served out of the district whereof he is an 
inhabitant by demurrer as well as by plea or motion to dismiss. This 
practice was sanctioned by the court in thé CRsé oî'Reiristadler v. Reeves, 
33 Fed. Rep. 308^'(Péb. 21, 1888,) whitjh involved the same question 
raised by the présent demurrer. ' ' 

The conclusion of the court is that the first ground of demurrer is well 
taken, àrid should beSustained.lt is accôrdingly so ordéred, and the 
complainàiits' bill WÏll be dismissed with costfi, but Without préjudice to 
the ri^ht'to sue in thé proper district. 

ADDITÏONAI, OPINION. :: 
(May 7. 1888.) 
Thè question presented by one groiind of démutrèr in this case, viz., 
whether the jurisdictibn'of this coùWiis defeated bécause the matter in 
dispute does not exceed, exclusive of îflterest and costs, the sum or value 
of ^2,000, has, at the request of côunsel for the défendant, been réeonsîd- 
eréd by the court, attd 'as the resultof that re-exâmination thé court is 
confirmèd in the conclusion herétoforè announcêd, that the $2,000 lim- 
itation placed upôn the jurisdiction of the court ;by and under the act 
of March 8, 1887, dbes hôt apply to patent cases brto suits for'iùfringe- 
ment of pdtérits. The exclusive jurisdiction veàted in the courts bf the 
United Stateé in caseè arising under the pàtent-right -ànd copymght laws 
of the United States, (section 711 j Rèv. St. ,) and the allowancè of writs 
of errbr and iippeàls in'èùch cases, without regard to the sum or value in 
dispute, (section 699, Rev. St.,)'weré not tepealëd, either expressly or 
by implication, by the âct of March 3, 1875. The act of March3, 1887, 
only pùrpbrts to amèhd. thë act bf March 3, 1875, and by no ilair bt 
prpper construction can itbe held tb repéal the foré^bing statutory prb» 
visions relating tb the exclusive jtirisdiction bf thië'cèurt in cases ùrising 
under thë patent lâws without référence to the anibQfat involved. The 
ààts of li875 and 1887 both rèfer tothat class of cases in which the féd- 
éral cottrts hà\^e cbncùirèilït jurisdiction wifh State courts. They do not 
âjiply tb cases arising ùndet the patent and copyright laws, as to which 
exclusive jurisdiction iè VeÈited'iii the courts of the United States, with' 
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out référence to the amouht involved. The ciourt aocordîngly adhères to 
its ferme Jruling où this question, and overruléé ïhisground of demurrer 
■with Costa. 



Wren V. Annin ei aZ.* 

{Otreuit Court, E. D. Neuo York. March 13, 1888.) 

CotiBTB— FEDERAL ; JxjEisDiCTioN— Patents foh Inventions— Enfoecino As- 

SIGNMENT, . , 

An action wliere the relief demanded is ah assignment of letters patent, and 
damages, and where ail tbe parties are résidents of tl^esame state, does not 
lie within the jurisdiction oi the fédéral courts. Following Trading Qo. v. 
fftoen2«r, 80 Fed. Kep. 887. 

In Equity. On demurter. 

Gomplairiant Wren, the itivisntor aiid patentée of au împrovement in 
metallic wheelbarrows, assig&ed his letters patent to défendant, Annin, 
iû considération of one dollar and an agreement by Annin to furnish 
money for the manufacture of Ihe wheelbarrows. The bill in this suit 
alleged that Annin had failed to pay the considération, and hadassigned 
the letters patent to the défendant, the National Barrow & Truck Com- 
pany, in fraud of complainant, and therefore prayed for a decree com- 
pelling défendants to reassign the letters patent to complainant, and for 
damages. The bill was dettiurred to ou the ground that as ail the par- 
ties were résidents of the state of New York, the jurisdiction of this action 
lay with the New York state courts, and this court had no jurisdiction. 

J. S. CSitiiri, for complainant. 

John. L, HUÎ, for défendants. 

Lacombe, J. I am unable to distînguîsh this case fvom ffarteU v. 
ÏÎZ^AmttM, 99 U. S. 547, and rmdmflf Co. v. Gl(wnz&r,ZO Fed. Rep. 387. 
Demurrer is sustained. 



GOTTLIEB V. ThATCHEB. 

(Circuit Court, D. Colorado. March 21, 1888.) 
1. JtJDSMB'NT— Opération and Effect— CoKcltjsivenbss a? to Priob Gban- 

TEES. 

As against a prior grantee and purûbaser at an «xecution sale under a pre- 
ceding judgment, a subséquent judgraent against the grantor and debtor is 
not cpncJusive, either as to the amounfof the debt, or as to the cireumstance» 
and charàcter of the transaction ont of wbieh the indebtednesB arose, and 
where made défendant to a bill by. theholder pf such judgment tp set the 
coqTeyance aside as in fraud of debtors. and to subject the land, sùch prior 
grahtee and piirchaser may show that tho debt for which the judgment Was 

>Rep6rtefl Jby Edward G. Benedict, Esq,, of the New Yorlc bar. , v 
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rendei»d)ijad been more than paid ■éheû the jndgment was otitained and that 
the creditor.had taken an unfair advant^ge of the debtor in the matter of in- 

terest. 
2. Fbaudtilent Convetances— Actions to set Aside— Bt Ckeditoe whosk 
Debt has BEBif Paid. 

The keeper of a bouse of ill famé, baving bought $6,000 wortb of furniture, 
borrowed of G., wbo bad negotiated tbe sale, 13.700, to apply to the purchase 
money. She gave bim ber note for tbat amount, witb an accommodation in- 
dorser, secured on tbe furnituroi and, in addition, on 330 acres of land be- 
longing to the indorser. Tbis note bore interest at5 per cent, a montb. She 
was also cbarged $300 as a bonus, and gave G. ber note for tbat amouut. She 
paid $910 as interest on the flrst note, and baving then defaulted, G. seized 
tbe furniture. and sold it at auction for $1,519.43. He alao forecloaed on the 
land, and got frora it $353.10, thus realizing, witb interést, $2,882.53 on a debt 
of $2,700 in about a year. He then sued the indorsesr for tbe full amount of 
tbe note, and, the defendant's attorney being drunk' at tbe trial, and a new 
man being a^signed in bis stead, got a judgment agairist bim for $3,171. When 
this suit was comnienced, he issued a writ of garnishment, and thusdanie into 
possession of a note for $1,330, secured on lands Worth many thousands of 
dollars. This note was advertised for sale without any référence to tbe secu- 
rity, and bought in for $80 by G., wbo foreolosed, ,and took the land. He 
then filed a bill a^ainst the brother of tbe indorsçr, wbo bad bought in cer- 
tain land of tbe indorser at au exécution sale undef a judgment rendéred 
again^t'him prior to his indorsement on the $3,700 note, setting up tbat he 
bad levied on the land to satisfy bis judgment for $3,171, and bought it in, 
and tbat the, purchase by and thé deed to the brother was the resuit of con- 
spiracv to défraud creditors. -SsW, tbat under the drcumstances tbe bill 
should be dismissed, tbe creditor baving, in equity, been more than paid in 
full. 

In Equity. 

J. W. Horrwr and A. J. Bentley, for complaînant. 

H. C. DiUon, for défendant. 

Brewee, j. This case is now before me on final hearîng. The 
facls are thèse: On July 23, 1877, complainant recovered judgment in 
the district court of Arapahoe county for $2,171, against Samuel H. 
Thatcher, a brother of défendant. On Novemlaer 18, 1876, Samuel H. 
Thatcher conveyed to défendant, by warranty deed, toi an expressed 
considération of $4,000, the iands in controversy. Complainant caused 
exécution to issue on his judgment, levied upon the Iands as the prop- 
erty of Samuel H. Thatcher, bought them in, and now seeks to bave 
this warranty deed set aside as a cloud upon his title, and such title 
quieted as against ail cldims of défendant. He insists that that deed 
was fraudulent and void, beçause mq,de by Samuel H. Thatcher with in- 
tent to defraud his creditàrs, complainant among the number. 

Many questions are raised and discussed by counsel. In the view 
which I hâve taken of this case I shall bave occasion to refer to but one 
or two, and^ in orderto- présent thèse, some other faets must be stated. 
The judgment against Samuel H. Thatcher grew out of thèse transac- 
tions: In November, 1875, one Zella Glenmore, tbe proprietress of a 
house of ill famé, purchased a lot of furniture from Rhoda Seviris, the 
, proprietress of a like house. She borrowed $2,700 of complainant; 
gave her note with Samuel H. Thatcher's indorsement for that amount. 
This note was secured by a chattel mortgage on the furniture, which at 
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the time waa worth $6,000; also by trust deed on 320 acres of land in 
Douglas : county, belonging to Thatcher. Thatcher had no interest in 
the transaction, and vas only an accommodation indorser. The note 
ran one year, and drew 5 per cent, per month interest. At the time of 
taking this note complainant also took a note for $300, signed by Zella 
■Glenmore alone, which note was given to him, as, he says, for his serv- 
ices in making the trade between the two womeo. According to his tes- 
timony, Zella paid six months' interest, and $100 on the seventh months' 
interest, or $910 in ail. Zella testifies that she paid 11 months' inter- 
est. It may be, however, that her testimony is not properly before the 
court, as, when her déposition was taken, the issues were différent; and 
under an order made by this court after the issues were put in their 
présent shape she was not produced for cross-examination. When the 
year for which the note was given expired, and in November, 1876, — 
perhaps on the day before the note matured,— complainant seized the 
fumiture under his chattel mortgage, and caused it to be sold at public 
auction. From this, by his own testimony, he realized $1,519.43, in 
December, 1876. The trust deed on the Douglas county lands he also 
enforced, and from that realized $253.10. Thus, according to his own 
testimony, he received $2,682.58 from Zella Glenmore personally, and 
from the mortgaged property. Nevertheless he commenced suit for the 
full arnount of the note against Thatcher, and recovered judgment, as 
has been stated, for $2,171. When the case was called for trial, Thateh- 
■er's counsel was intoxicated, and the case was continued a few hours, 
until new counsel could be substituted, — counsel who had no previous 
knowledge of the transactions, — and under those circumstances the case 
was tried. At the time of comraencing the suit against Thatcher, he 
garnished Gray and Eichaltz, and from them obtained possession of a 
note for $1,350 belonging to Thatcher, secured by deed of trust on 20 
acres of land worth more than the amount of the note. Although this 
note was thus secured, it was advertised for sale without any notice of 
the security, and bid in by him for $80. Thereafter he had the trust 
4eed foreclosed, and under that foreclosure obtained title to the lands 
now shown to be worth manj' thousand dollars. It is true that this ad- 
vertisement and purchase of this note by him was not until after the 
pùrchase of the lands in controversy, but the fact that the note was thus 
secured was disclosed by the records in the case prior to its advertise- 
ment and sale. Again, on May 7, 1875, before even the borrowing of 
the money by Zella Glenmore, one Samuel Kaucher had obtained judg- 
ment against Thatcher in the district court of Arapahoe county, for 
$2,710.40. This judgment was taken on error to the suprême court of 
the territory,' and thence to the suprême court of the United States, and 
by each court afSrmed, — ^by the latter on December 17, 1877. On this 
judgment exécution was issued on January 29, 1878, the land bought 
•by défendant, and deed made to him November 15, 1878. 

There is a question in the case as to whether the lien of this judgment 

«8 Colo. 698. 
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hàd not been lostybut I do not care to pursue an inquîiy into that ques- 
tioHi Returning tô the facts previously noticed, it mây be stated that 
the judgment of July 28, 1877, is conclusivé betweéû complainant and 
Samuel H. Thatcher as to his indebtedness; but ît is not conclusive 
upon défendant, a grantee from Samuel H. Thatcher before the judg- 
ment, either as to the amountof iihe debt, or as to the circumstances and 
character of the transaction out of which the indebtednéss arose. The 
authorities upon this question are uniform and clear. I cite a few of 
them: Bafner v. Irwin, 4 Ired. 629; GoUinson v. Jacfeora, 14 Fed. Rep. 
309; Œarkv. Anthxmy, 31 Ark. 549; King v. Tharp, 26 lowa, 283; Esty 
V. Lmg, 41 N. H. 103; Bruggemcm v. Hoerr, 7 Minn. 337, (Gil. 264;) 
Sargentv. Salmmid, 27 Me. 639; GameU v. CasweU, 28 Me. 283; Douma 
V. FuUer, 2 Metc. 135; Carter v. BenneU, 4 Fia. 283; HaU v. Handin, 2 
Watts, 355; IVamer v. Percy, 22 Vt. 155; BcruttoeU v. McClure, 30 Vt. 
67G; Ingcds v. Brooks, 29 Vt. 899; Freem. Judgm. § 336;. Bump, 
Fraud. Conv. 558. 

In the case of Ingcds v. BrookB thè facts were as foUows: Israël Brooks 
conveyed àll his lands to his son, Clark Brooks, and as part considéra- 
tion therefor said Clark Brooks àgreed to pay ail the debts of his said 
father, Leafy Brooks, who had become the wife of Ingals, presented a 
claim against the father, Israël Brooks, against which the son, Clark 
Brooks, màintained he had a set-ofif. They compromiséd; Clark Brooks 
released his set-off, and Ingals and wife threw ofF half the amount of 
their daim. Ingals then went tO the tather, Israël Brooks, and got him 
to allow judgment to go against hirri for the other half of the claim, of 
which proceeding Clark Brooks had no notice. Ingals then levied eXe- 
cutionunder this judgment on the lands held by Clark Brooks, and sold 
the same, and in course of timegot a sheriff's deed, and began his ac- 
tion in ejectment. The court uses the following language: 

"The jbdgitlent, being altogetlier intef altos, and in express violation of 
the un'derstanding of Clark when he aurrendered tlw claim against Leafy, oiié 
of the plaintiffs, and paid one-half thè amount of the note in raoney, in agreed 
satisfaction of the whole, would haVe no effect upon the défendant Clark. 
He is entitled tq show tiiat the note was paid before sued, or that the judg- 
ment was fpr other reasons fraud ulent to him. Atkinson v. Allen, 12 Vt. 
619. This compromise of the note, by Clark was just as effective a bar to the 
claim in law, and just as effective a lelease of his undertaking to pay it at the 
timo of the convéyance, as if he had paid ail the money upon it. It is true, 
hè did undertake or promise to pay off the debts of the grantor, his fatlier; 
and he bas in fact paid them ail, except the mortgage, which is not in ques- 
tion; and the judgnifnt against Israël; the father, is either a subséquent debt 
founded exclusively on his promise to pay wliat they did not get of Clark, and 
which in hd ietise, uhder tlie circumstances, can be regardeçl as forraing any 
part of the debts Wbiçh Clark WM tb pay, or else the whole proceeding, so far 
as it is iattemptéd to give it the appéàrance of a prior clai'mi 'is ti fraud Upoh: 
the coinpEomiee and settlement made with Clark, and the conséquent surren- 
der of the note^a|id in either case it' will not enable the plaintiff to treat the 
con voyance as Fioid» and levy upon it as the land of Israël Broo^ks* . Judgment 
isreverséd and the case remanded." 

In the case of Boutwdl v. McClure, the court used this language : 
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"The îudgment upon tKe plaintifl'sclaim in this action, whether rendered 
beforé or after tbe olaimant's appearance, concludes nothing on the question. 
In ail such cases tbere Is likely to exist the form of acontract of à date 
early enough to açcomplisb its purpose, and It is not uncommon that this con- 
tract assumes the tnore BOlemn form of contracta, such as that of a promissory 
note, or even a jiidguiient of a court of record; but in either case they are of 
course only conclttsive upon the parties under such contracts. Upon any 
question arising in regard to the créditer being bonaflde such at a particular 
date, and continuipg such to the présent tiiae,the contract is but prima /açie 
évidence of the fact. ït is always compétent to impeach the debt, either as 
to its bona flde character, its date, or^ts continiiancé. For although tlie 
debt once existed, abd at a date early enOugh to defeat the àllegëd fràudulent 
coQTeyance, yet; if it bas béen extinguisbed by paymeut on the part of the 
debtor, it sinks at once into the common mass of bis assets, and cannot ba 
subsequently kept on foot as the debt of a bonaflde créditer. " 

The case of Warner v. Percy was an action in ejectment, and présents 
the identiôal question that is involved in the case at bar. Plaintiff 
kdaimed title under a warranty deed from Mr. Woodward, executed in 
t'ebruary, 1842. The défendant clainied title under a deed from L, E. 
Pelton^ executed February 3, 1847, and Pelton got title by meana bf a 
judgûient, exécution, levy, sale, ahd sheriff's deed, and secured posses- 
sion of the premises. The plaintiff, who was grantee in the alleged 
fraudulent conveyance, brought his action in éjectaient. The p]a;intïfF, 
under objection from défendant, was permitted to give évidence tending 
to prove thàt at the time of the conveyance by Woodward, his grantor, 
to the plaintiff, he, Woodward, had claims to a considérable amount 
<in the language of the exceptions) against Pelton for property delivered 
to him, and for services rendered hina; "and the question, "says the 
•court, "is noW^ presented for our décision ^ whether such évidence was ad- 
missible for the purpose for which it was received by the county court. 
It was an iniportant point on the part of the défense to show the motive 
which induced Woodward to exécute the deed to the plaintiff. Was it 
4one with thé intention to defraud Pelton? We agrée vvith the county 
court that if Woodward had, or supposed that he had légal claims against 
Pelton sufficient to meet whatever Pelton had against him, it bas a de- 
cîded tendency to rebut any presumption of a fraudulent intent in Wood- 
ward to avoidthe rightsof Pelton. Thereasonmustbeobvious. Themn- 
tual claims might be made the subjeot of aset^off, and by thesse means be 
mutually conôîuded. We also agrée with the county court that this was 
proper évidence on the question whether Woodward was really indebted 
"to Pelton at the time when the plaintiff received her deed,— that is, in 
suôh a sensé that Woodward could by a fraudulent conveyance avoid 
any substantial right of Pelton. The plaintiff is not concluded by the 
judgnàent against her grantor, especially as it is subséquent to her deed. 
As between Pelton and Woodward, the judgment is conclusive so far as 
relates to Pelton's title under his levy. But so far as the plaintiff iscon- 
cemed, how far back the indebtedmess extends, and what was the rela- 
tion, the relative state of the mutual claims of the parties to the judg- 
ment naust be open to inquiry. We see no possible objection to any part 
•of the charge of the court. The charge giveâ? Pelton. the right tolevy on 
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this propeïty, provîded the conveyance was made to the plaîntiff in fraud 
of anj' bf Woodward's creditors; and we think it is favorable tC' Pelton 
as anyone could claim It should hâve been. The judgment of the court 
is affirmed." This opinion was delivered by RedheIiD, C. J. 

In the case oï Sargent v. Salinond, it appeared that the plaintiff had 
taken judgment against his debtor for twice as much as he was entitled 
to. Upon this fact the court refused to give him any relief as against 
the alleged fraud ulent conveyaiice of his debtor, on the ground that he 
who cornes intp:«quity must corne in with clean hands. 
, In the cs^se-oî Bni^gernuin y. Hoerr, it appeared tha,t the judgment 
waa rendered upon a debt which waa in faot void as against public pol- 
icy, and for that reason the court refused to interfère with an alleged 
fraudulent conveyance. 

Thèse various authorities make it dear, not only that the judgment 
against Samuel H. Thatcher is not conclusive upon the défendant as to 
the amount of indebtedness, but also that it is the duty of this court 
sitting as a court of equity tô inquîre into the circumstances out of which 
Buch indebtedness is claimed to hâve arisen, and if those circumstances 
do not show that the claim is one which in equity and good conscience 
ought to be «nforced, the court wîU not inquire into the transaction be- 
tweeù the judgment debtor and the défendant, but leave the parties 
where their l^al titles hâve placed them. 

Now, it is a familiar doctrine of courts of equity that where a contract 
appears extortionate and unconscionable, it will not be enforced; so, 
where a complainant is seeking to obtain some unfair and unjustadvan- 
tage, or, having been fuUy compensated for his time and labor and 
money, is seeking by teehnical rulea and légal proceedîngs to grasp more, 
and wherever gèherally it would be inéquitable so to do, a court of eq- 
uity will refuse him any relief, See among other cases, Kdley v, Cap- 
Ike, 23 Kan. 474, which by the way was an action at law; also, Brown. 
v. Hall, 14 R. I. 249, and cases cited therein; Bwtkr v. Duncan, 47 
Mich. 94, 10 N. W. Rep. 123; Sime v. Norris, 8 Phila. 84; Earl of 
Aylesford v. Monis, L. R. 8 Ch. 484. 

Now, in the first place, this land was appropriated to the payment of 
the Kaucher judgment, which was a prior debt of Samuel H. Thatcher. 
Whether the lien of that judgment was gone or not, the land was in fact. 
sold upon that judgment, and bid in by défendant. Whatever may 
hâve been the motives of the two brothers, or by which one in fact the 
money to pay for the land was advanced, the land was sold, the money 
was advanced by one or the other, and the défendant became the pur- 
chaser. As the land thus went to pay a prior debt of the judgment 
debtor, complainant should hâve a very clear case for équitable interpo- 
- sition before it should be taken from the défendant and applied to .the 
payment of another debt of his brother. 

Again, 5 percent, per month is outrageons interest. It may be légal 
if the statut© places no limitations upon the contracting powers of par^ 
ties; but is it équitable? Hère Zella Glenmore, the borrower, was a 
woman so eituated that she could not go into the money market and 
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borrow on thë same terms as others. Taking advantage of her situation, 
complainant exacts from her this enormous interest, besides demanding 
a bonus of $300 on the ground of services in enabling her to purchase 
the property, and then, as soon, if not sooner, than the debt matured, 
sweeps the property off to a public auction-house, where, as every one 
knows it would be, it was soldat enormous sacrifice; so that this prop- 
erty, which at the time the loan was made is shown to hâve been worth 
$6,000, realizes only one-fourth that sum. Before doing this he bas, 
according to bis own testimony, received about one-third of his raoney 
back, and according to hers more than one half. Not content with that, 
he appropriâtes 320 acres of the debtor's land, and then, by attachment 
proceedings and sale, and with a singular and suspicious omission in the 
advertisement, obtains the title to a note fully secured, amounting, with 
interest, to more than half of the original loan, and, enforcing thereafter 
the trust deed, is now the owner of most valuable property. Has henpt 
been paid in full, and more than full, for his original loan, and interest 
reasonable and unreasonable? May not a court of equity now stay his 
hands, and say, "Enough?" To grant to him the relief he now asks 
would be putting a court of equity and good conscience in the position 
of giving to him an unconscionable profit upon an extortionate contract. 
I do not think that should be done. I hâve thus far considered this case 
aolely from the standpoint of the complainant's rights, and bave not no- 
ticed the circumstauces of the transaction as between the two brothers; 
nor is it necessary, in view of the conclusion reached upon the former 
branch of the case, to comment on the latter. 

For the reasons indicated a decree must go dismissing the bill. 



Steines et al. v. Manhattan Life Ins. Co. 

(Circuit Court, JE. D. Missouri, E. D. March 26, 1888.) 

1. Equitt— Fraud— Lachbs. 

A bill in equity on a life insurance policy issued in 1854, alleging that at 
the time of the issuance of the policy the company agreed.to distribute the 
surplus every three years in interest-bearing scrip; that in 1857 the company 
fraudulently sent plaintifl a document which was simply a statement of a 
permanent addition to the policy, but which she, owing to her imperfect un- 
derstanding of the Englishlanguage, supposed to be a statement of the scrip; 
that she received similar documents in 1860, 1883, and 1866, the true nature 
of which she has only recently learned; but which fails to set out a copy of 
the policy, or the alleged documents, or that she remained ignorant of the 
English language af ter 1857, — fails to show grounds for équitable interférence, 
after the lapse of so many years. and the conséquent changed condition of 
the parties. 

■8. Same— Lâches of Marribd Woman. 

A bill in equity by a married woman against an insurance company, alleg- 
ing that when the policy was issaed the company agreed to distribute to her 
a portion of its dividends: that she always paid the premiums until 1866, 
when, on account of her sickness, her husband was sent to pay them; that 
the agent of thé company procured him to sign an application for more in- 
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, i suririce, -whicli ît -was agreedsliould ççt be binding on her until assented to 
i ;^y her;,tjiat instead of beiqg an application for more insurance, it was a 
■waiVerof future divjdends in considération of a permanent addition to the 
ÎJoliby; 'tfaàt 8he did tOt diScover this fact until 1874; ttiat she then requested 
. ; the Company not to send her any more premium notes, but the company stiU 
aen^ the notes, which she continued to sign and pay till 1886, — fails to show 
any ground for équitable Téliéf; the wife being ail the time capable, by the 
law Of the place where she resided, of making contracts, and of maintaiuiug 
an action on them. 

In Equity . On demurrer to bill. 
F. T. Ledegerber, for compla,ma.nt. 
Oiven Oampbeiï, for défendant. 

Beewer, 3: In this casfe a deolntirrer to the bill was argued the other 
day. The fâcts are thèse: In 1854j 34 years ago, this complainant 
iûsured the life Of hôr husband for $2,000. The insured is still liying. 
She claims that she bas been defi-atided by the -wrongful conduct of the 
insiuranee Company in two pafticuiars: i^rîst. She allèges that prior 
to the contïact Bhé recieived an annual report from the insurance Com- 
pany, whioh report stated that every three years the premium surplus 
would be distributèd, sevenTèighths to the insured, in scrip bearing an 
annual interest not exceeding 6 per cent. ; that instead of scrip the same 
might be ûonverted into permanent insurance for life, without any an- 
nual premiumvor applied to the annual réduction of the future pre- 
iniums on the policy; that relying upon that représentation, she made a 
contract of insurance by which the company agreed to give her scrip. 
She does not setout a copy of such contract, saying that it is immaterial, 
but allèges in terms that it provided for the issue of scrip; that in 1857 
a document was sent to her, on the back of which was indorsed thèse 
words: "The Manhattan Life Insurance Company, Frederick Steines, 
bonus, 1857, policy No. 3063, $124;" and that, inasmuch as she imper- 
fectly understôbd the English language, she at the time supposed this 
was a statement of the scrip to which she was entitled under the contract; 
that in 1860, 1863, 1866, she received similar documents; that she bas 
lately, on consultation with counsel, found that they were not interest- 
bearing scrip, but simply statements of permanent additions to thé pol- 
icy. She further allèges that the premium which she was called upon 
to pay was $99, which she paid by giving one-half cash, and one-half in 
a note bearing certain interest; that she bas annually, from that time on 
to the commencement of this suit, given a like note, and paid in cash 
the other h^ïf» as well as the interest on the notés. Those notés hâve 
accumulated, so that her last payment in cash in the year 1886 was 
$148.38, 

Now, upon thëse facts, the first thing to be noticed is this: that this 
policy, in its inception, and in its earlier history, wa,s one burdensome 
to the défendant, and Ukely to be profitable to the complainant. If the 
"insured had died within the first two or three years, the company, hav- 
ing received but two or three hundred dollars, would hâve been com- 
pdled to pay $2,000. Thirty-»four years having run, by the repeated pay- 
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ment of premîums on her part and the accumulation of înterest-bearing 
notes the policy bas become bénéficiai to the défendant, and burdensome 
to the complainant. One who, under thèse circumstanees, cornes into a 
court of equily, charging a wrong on the part of the défendant in the 
early history of the transactions, should make very clear the fact of the 
wrong, as well as her ignorance thereof. If, when the policy was appar- 
«ntly bénéficiai to her, she was content to permit many years to elapse 
before she complained, and the lapse of time bas changea its pecuniary 
benefit, it is simply fair that her claim of wrong, as well as her ignorance 
of the wrong, should be made perfectly apparent. Now, it may be that 
when the policy is presented, it will disclose a statement of just the rights 
she received under it, and on the face of it may contain a stipulation ex- 
pressed in clear and unmistakable language that she waa to bave a per- 
manent addition to the policy. instead of the sorip mentioned in the re- 
port which she read. If it does not, then she has failed to give a copy 
of any one of those triennial statements sent to her. Siie says she re- 
ceived documents indorsed with certain words, and gives the indorse- 
ments; but what was on the face of those triennial statements is omitted 
from thé bill. Non constat but that upon the very face of each one was 
the clear and unmistakable affirmation of a permanent addition to the 
policy, instead of an interest-bearing scrip. She saj's that at the time 
she received the first, by reason of an imperfect acquaintance with our 
language, and relying upon the contract which she had made, she sup- 
posed that it was scrip. She does not tell us that that imperfect ac- 
quaintance with our language has continued, or that she did not in 1860 
hâve perfect familiarity with it; so that, if she had read this triennial 
statement, she would hâve been clearly advised that it proposed not scrip, 
but a permanent addition to the policy. Thèse omissions are important. 
They are fatal; because, as I said, she cornes after the lapse of thèse many 
years, in that changed condition of the policy, to assert a wrong perpe- 
trated 30 years ago. 

A further charge is this: She says that she herself paid the premium 
from year to year, until 1866, 20 years before the commencement of 
this suit, and that then, being ill, she sent her husband, the insured, to ■ 
to pay it; that the agent asked him to sign what the agent said waa an 
application for more insurance, — a larger policy; that he signed such ap- 
plication, the agent reading over what purported to be an application for 
such increased insurance, but at the same time said to the agent that he 
had no authority to bind bis wife, and that it was distinctly agreed be- 
tween them that it should not be binding until she had been informed 
and expressly assented to it; that, instead of its being an application for 
increased insurance, it was in fact a surrender of ail claims for future 
dividends, in considération of a single large dividend of four hundred 
and odd dollars in the way of a permanent addition to the policy; that 
she never assented to that, and never knew what had been done, until 
1874; that when, in 1869, she failed to get a statement of the expeoted 
scrip, she made inquiry and was told by the agent that she would be en- 
titled to no more scrip because her husband was over 68 years of agc; 
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and she knew no better until 1874, when she was informed that she had 
Burrendered ail claims to future dividends. When thus informed in 
1874, she wrote to the company, requesting it to send no more notes to- 
her. Notwithstanding her request the company continued to send out 
the notes, and she thereafter, up to 1886, signed the annual notes and 
paid the premiums. She also copies a statement from thé annual report 
reccived and examined by her before the policy was issued, which states 
that "when a policy is taken for life, and the yearly premium amounts 
to or exceeds forty dollars, one-half of each yearly premium for the first 
five years may remain as a permanent loan at seven per cent, interest, so 
long as the premium is regularly paid; the same to be deducted from 
the amount insured, unless previously paid off or canceled by the pol- 
icy." I do not see what particular force that bas. It was a privilège 
given by the company to the insured, to pay for five years one-half in 
cash and one-half in note. It certainly gave the company the right at 
the end of five years to insist upon full payment in cash. It may be 
that it gave her also a similar right to make full pajonent in cash if she 
had desired; and if thereafter, when the company sent thèse notes, in- 
stead of signing them she had sent the full payment in cash, and the com- 
pany had refused to receive it, it might well be that she could maintain 
some action to compel its receipt. But instead of doing anything of the 
kind, she simply sent her request; and when the company forwarded the- 
notes she signed them, and paid the money, and bas been doing that for 
12 years. Now, if it be true, just as she says, Cand of course, on de- 
murrer it must be taken as true,) that in 1866 the company wrongfully 
obtained from her husband, the insured, a surrender of her right to future 
dividends, it isclear that she was soon thereafter, in 1869, by the non- 
receipt of any dividends, if not informed, at least put in possession of 
facts which should put one upon inquiry. The information which she 
says she then received,-^that her.husband was over 68, and therefore 
there were no more dividends, — a moment's reading of the policy would 
bave verifiéd' or disproved. Be that as it may, in 1874 she knew the 
facts, and for 12 years was content to go on, leaving the policy in force, 
paying ail that by its terms was called for; and in 1886, 32 years after 
the policy was issued, and after she had paid the premiums during ail 
thèse j'ears, for the first time she- comes into court, and says, "I bave 
been wronged." Now, under the statutes of Missouri, a married woman 
was, at the time this policy was issued, authorized to contract for insur- 
ance. She allèges not that her husband, but that she, herself, made 
this contract with the Insurance company; that she wàs the principal in 
the contract. The statute also provides that she may sue, though when 
she sues, it is true, her husband must join. It might be that, if a wife 
was under the full disability of the old common law, so that she had no 
right to contract, and no right to sue, neither limitation nor lâches could 
be imputed to her, and perhaps no estoppel; but giving the right to con- 
tract, and the right, qualified though it be, to sue, I think it must b» 
beld that estoppel will bind her, and that limitations and lâches will run 
against her. So, upon a bill filed after a lapse of 32 years, not showing. 
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that she was ignorant of the wrongs, but, on the contrary, by plain im- 
plication showing that she must hâve been familiar with the one wrong 
nearly 30 years ago, and absolutely showing that she was informed of ail 
the wrongs more than 12 years before she broûght the suit, it seems no 
more than justice to hold that as against her, as against any other con- 
tracting party, the doctrine of lâches must prevail. 

This is one of those cases where the insured has lived a great, perhaps 
an unexpected, length of time; and the policy, which in the inception 
was one bénéficiai to her and prejudicial to the company, has, by the 
lapse of time, reversed its situation, and now the company has a contract 
which is bénéficiai to it, and which is prejudicial to her. Under thèse 
circumstaaces> I think the demurrer should be sustained, and it is so or- 
deied. 



BoLTz V. Eagon. 
{Œrmit Court, E. D. Missouri, E. B. March 27, 1888.) 

1. Attachment— Phopbrty Subject to— Propbrtt in Hands of Assignbb fob 
Brîtbfit of Crkditobs. 

Property in the possession of an assignée for the benefltof creditora under 
the Missouri statute is not exempt from seizure on awrit of attachment issu- 
ing from th0 fédéral court in a suit by a non-resident against the assigner. 

S. Samh. — RiGHTB of Assignée— Intervention. 

Where property assigned as provided in the Missouri statute for the beneflt 
of creditors has been seized under a writ of attachment issuing from the féd- 
éral court, in an action by a non-reaident against the assignor, the assignée 
may intervene in the attachment Suit, and hâve his right to the property de- 
termined. 

In Equity. On motion to quash a writ of attachment. 
Dyer, Lee & Mis, for plain tiff. 
Bond & MiUs, for intervenor. 

Thayer, J., (firaUy..) In this case a writ of attachment was sued out 
by the plaintiff on the 13th of March of the présent year, and the writ 
was levied upon a stock of merchandise. On the 16th day of March, the 
marshal obtained an order of sale pendente lite, and the property has been 
advertised for sale on the 28th of this month- On the 21st of March, 
G. Lehman filed an intervening pétition in the case, representing that on 
the 8th day of March H. G. Eagon made a gênerai assignment for the 
benefit of creditors to himself as assignée; that on the 9th day of March 
he took possession of aU the property of Eagon, under such assignment, 
and was proceeding with his duties as assignée, when ail of the property 
covered by the assignment was taken out of his possession by the mar- 
shal, under the writ of attachment against Eagon. In view of thèse facts, 
the assignée asks ta hâve the writ of attachment quasbed, and the prop- 
erty released to him as assignée for the purpose of administration under 
the state law concerning assignments. 
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-' The' application la bftéed upoû the ground tMat the property in his 
'hftnds was in faot in the ctaétody of the ëtate co'iïrt bàviag charge of the 
assignment, ahd for that rbason was hbt subjeot to seiïure under a writ 
of attachaient. WethiâKthç assignée acted properiy in filing theinter- 
Xreiïirig pétition in thia case; > The practice of filing such intervening pé- 
titions for the protection of the righta of third parties is expressly recog- 
mzed in the case oi Krippèndorf v . Hyde, 110 UiS. 276, 4 Sup. Ct. Rep. 
27; iaiso in the case of Gmbdv: Pitkin,U8 U.S. 645, 5 Sup. Ct. Rep. 
616; and in the last-named case, (8 Snp. Ct. Rep, 379,) when it came 
Up for final hearing in thé suprême court of the iXnited States, the prac- 
tice Wasagainapproved; sothatitmust be conceded that the assignée 
has à right to file an intervening pétition of any Sort deemed necessary 
for the protection of his interest and the trust he représenta. But we 
think it very clear that the property when levied upon under the writ of 
attachment issued by this court (although the property was then in the 
possession of the assignée) was not in the custody of the iaw, and that 
the motion to quash the attachment must therefore be overruled. It has 
never been the rule in this state that property held by an assignée is in 
the custody of thé laW in such sensé as to exempt it from seizur<e under 
a writ. of attachment issued against the assigner., One of the recogn|zed 
methods in this state of testing the validity of à voluntary assignment is 
to sue out au attachment against the assigner, and levy upon theassigned 
efi'ects. In the case of Wùev, Wirner, 23 Mp. 238; Pinneo v. Hart, 30 
Mo. 561, and in the case of State v. Keder, 49 Mo. 548, and in some 
other eases which I do not recall, creditors sued out attachments against 
thé assignors and caused the same to be levied upon the assigned effects 
in the hands of the assignées. In those cases it was held that the title of 
the assignée would prevail over that of the attaching créditer, unless it 
was shown that both the assigner and the assignée had participated in a 
echeme to defraud the créditora of the assigner. Some discussion waa 
had in one of the cases as to the character ôf the fraud on the part of the 
assignée that would sufiice to destroy his title under the assignment, and 
it was held, in effect, that the assignée must actively partici pâte in some 
scheme to deiraud, concocted by the assignée, in order to impair his 
title. But it was not denied in any of the cases that a créditer of the 
assignor, if he choose to take the risk, might test the validity of the as- 
signment by suing eut an attachment, and causing the same te be levied 
on the assigned effects in the hands of the assignée. New, as such prac- 
tice ia sanctioned by the state courts, and as property held by an aa- 
aignee is net there regarded as being in the custody of the court se as te 
preclude a créditer ef thé assigner from attaching il if he sees fit, it fol- 
lôws that we must accord te ë non-resident créditer suing in this court 
the same right té test the validity of an assignment by levying on the 
assigned effects that would be àccorded to a créditer suing in the state 
■courts. 

It is furthermore auggested àa a reason why we should release the at- 
tached effects that, inasmuch aa the marshal has lened on the property, 
the assignée is deprived of the right te reclaim the property in speàe by 
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a wrît of replevin, as he might do if the propertyhad been seîzed by the 
eheriff of thé City of St. Lcmis, under process emanating from a state 
court. 

It is furthennore urged that the assignée desires to regain possession 
of the property for the purposes of the assignment, and that he ought to 
hâve thé privilège of reclaliming the property by some form of proceed- 
ing, and that he should not be left tq bis remedy by a suit against the 
marshal for a wrongful levy. We bave given attention to this plea, and 
we must concède that, according to the authorities cited, the property 
in question çannot be replévied from the marshal ui^der a writ emanat- 
ing from the state court. It was so held in Covell v. Heyman, 111 U. S. 
176, 4 Sup. et. Rep. 355, and in several other cases; and that is clearly 
the law. But we conçoive that, while it is true that replevin will not lie 
against the marshal in the courts of the state, yet that the assignée may 
file an intervening pétition in this case, setting up bis claim to the prop- 
erty; and that under such a pétition an issue may be framed, and tried 
hère, and his right to the property be determined as effectually in this 
case as by a suit in replevin brought in the state court or in the fédéral 
court. In a very late case decided by the suprême court of the United 
States, (the case before refen^d to of Gmnbd v. PilKn, 8 Sup. Ct. Rep. 
379,) we understand that the rigjit to intervene under the circumstances 
which now exist, is expresgly recognized. When the marshal of this 
court, under an exécution or attachment, seizes property which is claimed 
by a third; party» it may often happen that the claimant for some reason 
desires a return of the property in spede, and that his rights will not be 
fuUy seoured by an action at law against the marshal for an unlawful 
levy. In aU such cases we think he may intervene in the suit in which 
the attachment or exécution issued, and bave his right to the property 
determined by such intervention. Inasmuch as replevin will not ]ie 
against the marshal, no remedy is within reach of the claimant to recover 
the property itself other than the one last suggested, and we think that 
the remedy by intervening pétition filed in the case is suggested and 
fuUy approved in the case last referred to of Gwmbd v. Pitkin. 

In the présent case, therefore, if the assignée desires for any reason to 
redaim the property now in the hands of the marshal, axid does not de- 
sire to proseeute an action against the marshal for a wrongful levy, we 
will grant hiro^leave within five days from this date to file an interven- 
ing pétition, setting up his title to the property; and under such pétition 
we will frame an issue and try his right to the property, and if it isfound 
that he is entitled to it as against the attaching créditer, we will order 
the marshal to turn the property over to Mm m spede, but in the mean 
time, as the sale of the property is advertised for the 28th instant, we 
will direct the marshal to postpone the sale. The motion to qua^h the 
attachment, ho wever, is overruled. 

Bbewbr, J., concurs. 
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LONQDALE IBON Co. V. PôMEBOY IbON Co, d oZ. 

{Gireuit Court, 8. D. Ohîot W. D. March 30, 1888.) 
HusBAND AND WrPB— Wifb's Sbpabatb Bstate— Corpobatiohs — Stockhold- 

BBS. 

Where stock is entered on the company's booka by authority of a director 
in the natté of his wifè, he afterwards TOting and representing the stock, and 
it does not appear that she authorized or subsequently ratifled his acts, or 
received any dividends from, or claimed any interest in, the stock, it is error 
to (Charge her separate estate with the debts of the company to the amount of 
stock thus standing in bername. > 

In Equity. Exceptions to report of spécial master. 
Alfred YapU and E. A. Guihrie, for complainant. 
Lawrence Moûmell, Jr, , for défendants. 

Jackson, J. On exceptions by Lawrence Maxwell, admînistrator of 
the estate of Julia A. Pomeroy, deceased, to the report of the spécial 
toaster, filed herein April 8, 1887, in and by which Mrs. Julia A. Pome- 
roy is found to be a stockholder in said Pomeroy Iron Company, and 
her estate charged accordingly. It appears from the record and report 
of the toaster that the Pomeroy Iroil Company, a manufacturing corpo^ 
ration, incorporated under the laws of Ohio, became insolvent in 1878, 
and sùspended business, leaving large debts outstanding and uusatisfied. 
This indebtedness having béen generally reduced to judgments, and the 
creditors' remédies at law against the corporation being exhausted, the 
présent bill Wsis filed by the complainant on behalf of itself and ail other 
creditors of the company seeking to hold the stockholders individuaJly . 
liable on their respective holdings of stock to the extent necessary to pay 
offthe debts of the corporation, (stockholders being personally liable, by 
the laws of Ohio, in such cases, for the amount of their stock, if needed 
to discharge the debts of the company.) A référence wasdirected to a 
spécial master to report the indebtedness of the company, the names of 
its stockholders, and the severàl ambunts of stock held and owned by 
them respectively, etc. The spécial master found and reported that Mrs. 
Julia A. Pomeroy was a stockholder in the company at the date of its 
failure to the amount of $8,300, which, with interest to April 1, 1887, 
made her estate liable for the sum of $12,443.07. To this finding and 
report of the spécial master the administrator of Mrs. Pomeroy's estate 
files exception, the gênerai ground of his exception being that the proof 
does not eslablish the fact, which was dispUted and controverted, that 
Mrs. Pomeroy was a stockholder as reported. 

The évidence and report of the maater disclose the following state of 
facts. On the stock ledger and transfer book of the company there is an 
entry under date of June 27, 1866, which purports to be a tra,nsfer by 
the Company to Mrs. J. A. Pomeroy of 50 shares of its stock, — par value, 
$5,000. In January, 1867, a stock dividend of 115 per cent, was de- 
dared by the company, toaking an increase of 57 i shares, cf the nom- 
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inaî value of $5,760, to be placed upon the stock-books of the company 
to the crédit of Mrs. J. A. Pomeroy. The capital stock of the company 
having been increased, there was entered up upon the stock-book of the 
Company, under date of March 8, 1867, to Mrs. J. A. Pomeroy, as ad- 
ditional stock due her on said dividend and subscribed for by her, 125 
shares, ($12,500.) In July, 1867, an additional stock dividend of 5 
per cent, was declared, and eight shares ($800) of stock were then en- 
tered to the crédit of Mrs. Pomeroy on the books of the company, mak- 
ing a total of 183 shares to her crédit upon the books of the company on 
the 12th July, 1867. Under date of September 10, 1870, there is an 
entry on said books showing that 100 shares of the stock standing to 
Mrs. Pomeroy 's crédit was transferred to Arthur W. Pomeroy. John 
A. Pomeroy, the husband of Mrs. Julia A. Pomeroy, was a stockholder 
and directoriin said company, and it appears from the évidence taken 
under the référence that the 50 shares of stock placed to the crédit of 
Mrs. J. A. Pomeroy in June, 1866, were transferred under the following 
circumstances: D. M. Sickler, the holder of said 60 shares, in April, 
1866, sold the same to the company. While it held thèse shares, said 
J. A. Pomeroy bought them from the company, paid for them at bis 
store, and they were thereupon transferred upon its books to J. A. Pome- 
roy. Afterwards the word "Mrs." was inserted before the name of "J. 
A. Pomeroy," so as to make the name stand, "Mrs. J. A. Pomeroy," 
insteadof'J. A. Pomeroy," as originally entered. This was done by 
direction of John A. Pomeroy, who purchased the stock, and paid for 
it. It does not appear that Mrs. Pomeroy ever had any notice or knowl- 
edge of the transaction. The 115 per cent, on this stock was placed to 
her crédit without her kuowledge, or any direction from her, so far as 
shown by the évidence. This stock dividend, and the new subscription 
of 67è shares, making 126 shares, ($12,500,) were placed to her crédit 
by the direction of her husband, the said J. A. Pomeroy. The 100 
Shares of the stock standing in Mrs. Pomeroy's name, which was trans- 
ferred to Arthur W. Pomeroy, was made at the instance and by the di- 
rection of said J. A. Pomeroy. This transfer upon the stock transfer 
book purports to bave been made by the secretary of the company, Col. 
Cyrus Grant, as attorney for Mrs. J. A. Pomeroy. This power of attor- 
ney is not produced. Col. Grant does not know that it was in fact exe- 
cuted by Mrs. Pomeroy, or in any way authorized by her. The stock 
standing in Mrs. Pomeroy's name was always voted, represented, and 
controlled by her husband, J. A. Pomeroy, who directed the transfer of 
100 shares thereof in September, 1870, to his brother, Arthur W. Pome- 
roy. No proxy or proxies from Mrs. Pomeroy to her husband to vote 
and to represent the stock standing in her name are produced. Proxies 
and power of attorney to vote and transfer stock were âled in the vaults 
of the company, and the secretary thinks that they can be found there. 
Mrs. Pomeroy's signature was not known to the secretary, and when the 
husband produced a proxy purporting to be signed by her, (if such prox- 
ies were oflfered,) that was deemed sufficient to authorize him to vote and 
represent the stock standing in her name. It is not shown that Mrs. Pome- 
V. 34F.no. 6— 29 
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rpy 's husband was her agent in respect to thèse or other trgJisactions. Nor 
does it appear that he had the management of her separate estate, or waa 
iritrusteid with the investment of her private means. It does not appear 
that he had any authority to take stock of the company in her name, or 
that she was .ever informed that he had done so* In Jialy or August, 
1877, the book-keeper of the compaay called upon het at her home, in 
the présence of her husband, with a requôst to indorse notesof the Com- 
pany. /'This she declined to do, the book-keeper thinks» though he if» 
not certain of it; that he then said to her that her name waa on the bocks 
for $8,000ioithe stock. She neither admitted nor denied the statement, 
if it ■*as made, but declined to indorse the notes of the company. It 
does not appear that she ever accepted any dividende in cash or stock 
from the company, or exeroised any control over the stock, or asserted 
any right, title, or interest in and to the same. She died since the in- 
stitatîon of this suit, before her testimony was taken. Her administra- 
tor has found no certificates of stock in th-e, company ampng her papers* 
Her husband, J. A. Ponieroy, died insol vent beiore the institution of the 
présent suit. ■■ 

Uuder thèse circumstances, can Hfs. Pomeroy be held as a stock- 
holder in the company, and her estate be subjected to the liability aris- 
ing from that relation? In TambvM y. Paysan, 95 U. S. 418, it is held 
by the suprême court, that. " when the name of an indiyidual appears on 
the stock-book of a corporation as a stockholder, the prima fade presump- 
tion is that he is the owner of the stock, in a case where there is nothing 
to rebut that presumption} and in an action against him as a stockholder, 
the burden of proving that he is not a stockholder, or of rebutting that 
presumption, is cast upon the défendant," citing numerous authorities. 
In that case it appeared that the défendant had signed a receipt for a, 
dividend on the stock standing in his name, which was of itself sufficient 
to show acceptance on his part. But aside from that circumstance, 
under the authority of tha,t décision, if nothing more appeared in the 
case, then the fact that Mrs. Pomeroy's name stood upon the books of 
the company as stockholder, she and her estate would be liable as auch. 
But in explanation of how her name came to be placed upon the books 
of the company, the secretary of the company, as the proper officer hav- 
îng the custody of said books, has disclosed a state of facts which, in the 
opinion of the court, négative the prima fade presumption arising froni 
her name being found upon the books as a stockholder. When it was 
developed that her husband had placed her name there, then it became 
necessary to show. that she had either authorized his action, or had sub- 
sequently ratified and adopted it. The évidence does not establish 
either of thèse facts. There iano presumption of law or of fact that J. 
A. Pomeroy, the husband, was the agent of his wife, invested with au- 
thority to take stock in her name; and when it was shown that the stock 
was taken or placed in her name by his authority or direction, it became 
necessary, in order to bind her, to assume that he was authorized so to 
act for and on her behalf. This presumption cannot be indulged. 
There is nothing in the relatipnship of the parties to warrant such an in- 
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ference. In respect to her separate estate no^ sought to be bound by 
tbe husband's acts, the wîfe muât be treated ànd stand upon the same 
footing as an entire stranger, Itmay be that the husband and company 
■would both be e&toppéd from disputing Mrs. Pomeroy's ownership of 
the stock placed in her name under the circumstances above stated, but 
until she doeg some acts signifying her acceptance of the same, she is 
not to be regarded as the owner of the stock, and subject to the liabili- , 
ties thençe arising in favor of crêditors. The décision in Twmhùjl v. 
Paysan, 96 U. S. 418, is distiuguishable from, and does not control the 
présent case. It would be an unwarrantable extension of the doctrine 
there announced to appiy it hère. The true principie applicable to the 
facts of this case is stated in Low. Tr. Stocks, § 81, note 1, and cases 
cited, as foUows: 

"Althoùgh the bocks of the corporation are not conclusive évidence of 
titio, yet they déclare that the persons whose names appear in them do in fact 
own the stock as therein stated. Any one, therefore, who makes such state- 
ment, by causing a record to be made in the books of the corporation, inay br.' 
estopped to deny that the statement is true, if the déniai would injure a per 
son whohas been misled by the record in the books.- A false représentation 
of this kind is made by any one who allows bis name to be enteied on the 
books for stock that does not belong to him, or by one who causes another 
person to be recorded aS the owner of stock which belongs in fact to himself. 
In those cases the entry on the books lias no effect in the actiial passing of the 
légal title, but on account of the misconduct of the person who makes the 
false record, an estoppel arises in favor of tbe injiired party, who may avail 
himself of it or not, at his option. The party mjured is not bound by the 
statement in the books, but he bas a right to insist that the person who 
caused the entries to be made shall not be heard to say that they are wrong. 
It is, of courSe, essential that the false entry should hâve been made with the 
consent of the person against whom estoppel avails; for it is clear that an en- 
try in the books can create no right against a person who never knew that the 
entry wasmade." 

Taken as a whole, the évidence in this case is not sufficient to sustain 
the finding that Mrs. Julia A. Pomeroy was a stockholder in the Pome- 
roy Iron Company, as reported by the spécial master. The exception 
of her administrator to the report is sustained, and a decree may be en- 
tered discharging her estate from liability on that account, and dismiss- 
ing the bill as to her administrator with costs. In ail other respects the 
report of the spécial master is confirmed, and proper decree will be 
made in the case for collection of the amounts reported as due from the 
several stockholders, and for distribution of the same among the crêd- 
itors of the company, whose claims hâve been allowed. The counsel for 
complainant wUI be allowed a reasonable and proper fee for representing 
the interests and asserting the rights of the parties entitled to thé funds 
to be collected, and a référence is directed to the spécial master to ascer- 
tain and report upon such allowance. 
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BoLTZ a al. V. Eaqok. 

(Oireuit Court, M. D. MUaouri, B. ï>. April 9. 1888.) 

A.TTACHMBKT— Intbhvbntion— Plkadihg — Jtjdombnt bt Defattlt. 

Where property in the possession of sn assignée under the Missouri statutes 
^ for the benefit of creditors has been seized on a writ of attacliment issuing 
from the fédéral court in a suit against the assignor, the pétition of interven- 
tion, flled bv leave of court in the attachment suit, by the assignée claiming 
the restoration of the property, is not a statutory interplea under the Missouri 
statutes; and the failure of the plaintiS in the attachment suit to answer the 
pétition, the attaching offlcer having duly âled his answer, vill not entitle dé- 
tendant to a judgment by default 

In Equity. Intervention in attachment. On motion for judgment 
by default. 
Dyer, Lee & EUis, for plaintiffs. 
Henry W. Bond, for intervenor. 

Thater, J., (praUy.) In this case it appears that Lehman, assignée 
of Ee^on, intervened in the case, and moved to quash an attachment 
writ issued against Eagon, which had been levied on the assigned effects, 
claiming that the goods were in the custody of the law, and not subject 
to levy under an attachment or exécution. This motion was denied 
Bome days sinoe, for reasons then given, but the court announced at the 
time that, if the assignée demanded the goods in specie for the purposeS 
of his trust, and was umvilling to resort to his common-law or statutory 
remedy against the marshal for a wrongful levy, it would entertain an 
intervening pétition in the case, on the authority of Gvmhd v. PitUn, 8 
Sup. et. Rep.. 379, (a case recently decided by the suprême court of the 
United States,) and try the question of the marshal's right to make the 
levy, and in the mean time would direct him to postpone the sale of the 
property pendeiite lite, which had then been ordered and advertised. 
Acting presunaptively on this intimation, the assignée asked and obtained 
leave to file an intervening pétition, and at his instance the sale of the 
property was postponed to await the détermination of the marshal's 
right to make the levy in question. In other words, as the property 
could not be replevied from the marshal under the rule which obtains in 
the fédéral courts, the court aimed to give the assignée the full benefit 
efit of a writ of replevin by means of an intervening pétition under the 
authority above cited. This right was accorded in view of the fact that 
the assignée would hâve had the right to reclaim the property by a writ 
of replevin, if the seizure had been made under process emanating from 
astatecourt. 

It is now insisted that the intervening pétition filed in pursuance of 
the leave so given is a statutory interplea under the Missouri statutes; 
and a default is asked against the plaintiffs in the attachment, because 
they bave not answered the interplea, although the marshal has duly an- 
Bwered the intervention and asserted that be lightfully levied on the 
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property. It is, perhaps, suflBcient to say that, if the claim interposecl 
by the assignée, Lehman, under the circumstances stated, is a statutary 
interplea, there was no occasion to ask leave to file it, as the statute con- 
fers that right without leave, in this court as well as in the state courts, 
in attachment cases; and in that view there would hâve been no occasion 
for postponing the sale and holding the property at an expense to ail 
parties, as an interplea could hâve been maintained as well whether the 
property was sold or not sold. Furthermore, if it is a statutory inter- 
plea, it is not regularly triable before the return-term of the main suit, 
to-wit, in September next, whereas the court, at the instance of the as- 
signée, has already set the intervening pétition for a hearing at this term, 
to the end that the property may be speedily restored to the assignée if 
the levy was wrongfuUy made. For the reasons stated, I am compelled 
to regard the claim now on file not as a statutory interplea, but as an in- 
tervention, such as is authorized by the case of Gumhd v. Pîtkin, before 
mentioned, The intervening pétition suggests, in effect, that the mar- 
shal has abused the process of the court by levying on the property of a 
third person not named in the writ; and, inasmuch as it cannot be taken 
from him by a writ of replevin, because he holds under color of légal 
process, and inasmuch as the claimant desires the property itself, the 
court undertakes to détermine the question of the marshal's right to make 
the seizure under an intervening pétition filed in the case, and in the mean 
time to withhold the property from sale, to the end that it may be re- 
stored in spede to the true owner. The power of the court to entertain 
such pétition, and order the property to be restored, if the claim is sup- 
ported by proof, springs from its right to control its own processes, and 
guard against any abuse of the same, as was held in the case before 
cited, 

It goes without saying that ihe marshal is the only necessary party to 
a pr(Dceeding such as I hâve described. The attaching creditors may, if 
they like, answer and défend the intervention in the marshal's name, if 
he permits them to do so. It was perhaps unnecessary to require any 
formai answer to the intervening claim,but it was thought best to allow 
the marshal to answer the intervention, and justify his action by a plead- 
ing, if he saw fit to do so. Inasmuch as the claim is interposed in a 
suit brought by the attaching creditors, there can be very little doubt, I 
apprehend, that, whether they file an answer or not, the order finaUy 
made will be binding on (hem; and because it will be binding on them, 
they hâve the right, no doubt, to aDSwer in their own behalf, and to 
be heard in support of the same, if they so elect. But if they do not 
elect to answer in their own name, Ihe court will not compel them to do 
so. The marshal has assumed to levy on property in the possession of 
the assignée. The assignée insists that the levy was wrongfully made, 
and that the property should be restored. The controversy, therefore, 
in this proceeding is primarily between. the marshal and the assignée. 

I hâve examined ail the cases cited bearing on the question of plead- 
ing and practice when a statutory interplea is filed, but for reasona 
which are apparent from what has been before said, I consider them in- 
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applicable tô the case in hàbd, even if it be conceded that tbey décide 
ail that is olaimed' for them by the assignee's counsel. This is a sum- 
mary' proceeding, calculatèd to restore the property in spede to the as- 
signée, ând atonce, if it bas beén taken from bis possession by an abuse 
of the process of this court. The motion for a default against the plain- 
tiffs in theattachment is therefore ovetruledj 

I -will add that it is suggested by counsel in the case that, inasmuch 
as the marShal summons jurors in this court, it is erroneous to frame au 
issue against the raarshal for trial before a jury which he bas summoned. 
The attention of counsel iscalled to the faot that jurors in this court, as 
in the state court, are drawn by lot, and that, if the assignée had brought 
a suit of replevin against the sheriff of the city of St. Louis, the case 
would bave been tried before a jury summoned by the sheriff of the city 
in the samc manner that hè is compelled in this couçt to try the issue 
before a jury summoned by the marshal. There is no merit in that 
suggestion. 



Jones et al. v. Lamae et al, 
(CimuU Court, S. D. Georgia, W. B. April 20, 1888.) 

1. ExBçtrrORS and Administhatoks— Actions against— Bill fob Renbwal of 
MoRTOAGB—JtTEisDicTioN— Parties. 

A. sold land to B., baving given a prlormortgage to C. B. died. A. and 
C. flled a bill against the administratrix of B. to "authorize" her to take up the 
mortgage, anà give a new mortgage theref or. The bill and answer were flled, 
and the verdict and docree granting the prayer rendered on the same day. 
The chlldren and heirs of B. were not parties or represented. It did not ap- 
pear that A. was unable to pay olï his mortgage. Heid, that the court had no 
lurisdiction to authorize such a proceeding, and as to the mortgage in the 
nands of A., vi^ho had become the owner by assignment, it was null and void 
as to the children. 

t. Same— PowBBS over Real Estate. 

Under the laws of Qeorgia, realty descends directly to the heirs, subject to 
be administered by tbe légal représentative for the payment of debts of the 
estate, and the purposes of distribution only. 

8. Same— Construction of Statutes. 

Statutes giving administrators power over realty are in dérogation of the 
common law, and must be strictly construed; and the administratrix is not 
the légal représentative of the heirs when acting without the scope of her 
limited powers. 

4 Same— Power to Sell and Incitmbbr Real Estate. 

Under the laws of Georgia an administratrix isnot authorized to dispose of 
the real estate of her intestate at private sale, nor to create any incambrance 
on the estate by note, mortgage, or otherwise. 

8. Same— Equity Jubisdiction. ' 

Undèr the laws of Georgia, equlty cannot interfère with the regular admin- 
istration of estâtes, except upon application of the représentative for con- 
struction and direction; for marshaling the assets; or upon application of 
any person interested in the estate, where there is danger of loss or other in- 
jury to his interest. 

A. Samb. 

In the absence of statutoijr authority the equity courts of Georgia hâve no 

Eower to authorize an administratrix to incnmber the estate of her intestate 
y a mortgage, or to change the priority and dignity of debts against the es- 
^■tate; '■ '■ — 
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7. Same— Adthobitt to Compromise. 

The anthorization oî an administrator to compromise contested and doubt- 
ful claims against tUe estate is no warrant for illégal transactions in tbe pro- 
cess and resuit of the settlement. 

8. Same— FEBsoNAiiLiABiiiiTTr— Execution of Negotiable Papbi». 

If an administratriz make, indorse, or acceptnegotiable paper, she is, prima 
fade, liable individually, even if she signed as administratrix, and the estate 
is not bound, and in this case a prima facie case is made against her as to 
her iudividual interest which she is called upon to meet 

9. MoKTGAGBS— PaTMBNT— ASSIGNMBNT. 

When a mortgage debt is paid by one in eqnity bound to pay it, an assign- 
ment of it to him upon pàyment opérâtes as a discharge, and he will not in a 
court of equitybe allowed to hold it as a subsisting incumbrance. and sucb 
court will look througb the entire transaction, and âx tbe duty of payment 
where it belbngs. 
{Sgllabus by the Court.) 

In Equity. 

Evarta, (%oate & Beaman, Oeorge A. Mercer, and Henry E. Jackson, for 
complainants. 

Lavjton & Ounningham, CSmhdm & Erwin, and F. 0. Du Bignon, for 
defendantSé 

Speeb, J. Hamet Çazenove Jones and Frank Cazenove Jones, citizens 
of New York, as administrators with the will annexed of Gazaway B. 
Lamar, hâve brought their bill against Caroline A. Lamar, Eliza A. CUn- 
ningham, Jane C. Gunningham, Caro N. Du Bignon, Georgia G. Lamar, 
and Mary L. Lamar, citizens of Georgia, and aver as foJlows: On the 
14th of January, 1861, Grazaway B. Lamar gave to the Bank of the Re- 
public of New York bis bond and mortgage for $164,000, payableto him- 
self as président of the Bank of the Republic. The mortgage created 
a lien upon certain real property then owned by the mortgagor, This 
realty was situated in the city of Savannah, and was known as "Lamar's 
Wharves, Press, Warehouse," etc. On the 31st day of Deœmber, 1863, 
Gazaway B. Lamar conveyed to Charles A. L. Lamar certain lands in 
the city of Savannàh, including the property covered by this mortgage 
to the Bank of the Republic, and it ischarged thatthe purchaseri Charles 
Lamar, bought with knowledge of the mortgage, and remained in posses- 
sion of the property until bis death, without satisfying the same. Charles 
Lamar departed this life April 16, 1865, intestate, and bis widow, Caro- 
line A. Lamar, was appointed administratrix upon bis estate the 6th of 
November, 1865, and as such administratrix beeame possessed of the 
land covered by the mortgage to the Bank of the Republic, and subse- 
quently conveyed by Gazaway B, Lamar to her intestate. On the lOth 
day of May, 1866, the Bank of the Republic obtained a judgment of 
foreclosure of the mortgage, and on the 3d day of January, 1867, the jî. 
fa. was issued thereupon and was levied upon the mortgaged premises. 
On the lOth day of January thereafter, Mrs. Lamar, a8 administratrix, 
interposed a claim to the land as the property of her husband's estate. 
While the claim was pending, the Bank of the Republic, then the Na- 
tional Bank of the Republic of New York, and Gazaway B, Lamar, as 
parties complainant, brought a bill in equity against Caroline A. Lamar 
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as administratrix, in the superior court of Chatham county, proposing 
to compromise with theestate she represented themortgage indebtedness 
of Gazaway B. Lamar to the Bank of the Republic, which constituted a 
lien upon the lands bought by C. A. L. Lamar from Gazaway B. Lamar. 
This bill was iiled itfarch 6, 1868. The bill hère on trial allèges that 
the answer of the administratrix to the bill in Chatham superior court 
was sworn to March 6, 1868, and was duly filed; that the issues raised 
were submitted to a jury, and that the jury found that Charles A. L. 
Lamar received the deeds to the land with fuU notice of the previous 
mortgage ôf Gazaway B. Lamar to the Bank of the Republic; and that 
the lands wereliable upon that mortgage for $82,000, with interest from 
January 14, 1861, and costs; and that it would be to the benefit of the 
estate to compound the indebtedness by the payment of $80,000, with 
interest from Pebruary 21, 1868, and to secure the same to the National 
Bank of the Republic of New York by the exécution of the mortgage now 
sought to be enforced. On March 6, 1868, a decree was entered upon 
the verdict, which provided that Caroline A. Lamar, as administratrix, 
should executeand delivera bond and mortgage for $80,000 to the Bank 
of the R«public, and upon the delivery of such new bond and mortgage 
the 6Id bond and mortgage should be delivered ùp to be canceled. She 
did this as directed, and on the 17th day of March, 1868, executed and 
delivered to the National Bank of the Republic of New York a bond 
and mortgage for $160,000, conditioned for the payment of $80,000, 
with interest from Pebruary 21, 1868; the principal to be paid in equal 
annual installments of $8,000 each. The mortgage embraced the lots and 
wharves in the city of Savannah, bounded on the north by the Savan- 
nah river, east by the lot of the Hydraulic Cotton-Press, south by a street, 
and west by Willinik's lot, and also the lots lying south of the same and 
having eastern boundary, and ail those lands lying east and south of the 
same, containing 75 acres, more or less, except a certain flour-mill, and 
the lot on which it is erected. A copy of the bond and mortgage is at- 
tached. Upon the exécution and delivery of the new bond and mortgage, 
the old bond and mortgage were surrendered by the said Bank of the Re- 
public of New York, and the new bond and mortgage were duly placed 
upon record in the county of Chatham. The bill does not state to whom 
the old bond and mortgage were surrendered. 

The bill now at issue further allèges that on the 7th day of May, 1874, the 
new bond and mortgage were, for value received, duly assignée! to Gaza- 
way B. Lamar, which assignment is also of record in Chatham county , and 
a copy of which is attached. GazawayB. Lamar continued owner, it is al- 
leged in his own right, of the bond and mortgage up to the time of his 
death, which occurred in the city and state of New York on the 5th day 
of October, 1874. He died testate, and the complainants were appointed 
administrators with the will annexed. By virtue of this administration 
they acquired possession of the bond and mortgage, and became charged 
with the duty of coUecting the same. On the 7th day of September, 
1881, Caroline A. Lamar, as administratrix, sold 13.77 acres of ihe land 
covered by the mortgage, and received therefor the price of $13,770, and 
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on the 17th of September tbereafter, sold three acres and a fraction, and 
received $5,000, making the sum of $18,770. This was done by au- 
thority of the Ordinary of Chatham county. The administratrix has 
never paid or accounted for any portion of the proceeds of thèse sales. 
On the 6th day of July, 1882, Caroline A. Lamar, as administratrix, pe- 
titioned the ordinary of Chatham county for a discharge from her trust, 
upon the ground that she had fully and faithfuUy administered said es- 
tate up to the final settlement; and on the lOth day of January, 1883, 
was discharged, the boud and mortgage remaining unpaid. Pending 
the discharge, on the 27 th day of July, 1882, the heirs and distributees 
of the estate of Charles A. L. Lamar, who are the parties défendant to 
this bill, entered into a family arrangement, and agreed with each other 
that the estate should be kept together undivided, to be held by them 
as tenants in common, each heir to own her undivided portion, — that 
is to say, the widow, Caroline A. Lamar, one undivided one-fifth inter- 
est of thé whole, and each child one undivided part of the remaining 
four-fifths, ail of which will more fully appear by référence to the agree- 
ment, a copy of which is attached. 

The complainants aver that they were résidents of New York, and had 
no knowledge of the discharge of the administratrix or the family agree- 
ment, and they protest that they should bave no efifect on complainants' 
rights, as the représentatives of the estate of Gazaway B. Lamar; that 
Caroline A. Lamar is accountable to them for the proceeds of the mort- 
gaged land that went into her hands; and that, if she distributed the 
proceeds to the heirs at law, each one is accountable for the proportion 
of said proceeds so received, and if the lands should fail to produce a 
sufScient amount to satisfy the demand, attorney's fées, commissions, 
charges, and costs, that the several parties défendant will be liable and 
bound to contribute from the assets and property of the estate received 
by them, outside of the property covered by the mortgage, sufficient sums 
and amounts to pay ofF any deficiency, and to make good the entire 
amount due on the bond and mortgage. That amount is the principal 
sum of $64,019.88, besides interest. The prayer is for the foreclosure 
of the mortgage, and that the lands be subjected to the lien thereof, and 
that Caroline A. Lamar be held to account for the proceeds of ail the 
lands embraced in said mortgage, and that the other défendants, to-wit, 
Elizabeth A. Cunningham, Jane C. Cunningham, Caro N. Du Bignon, 
Georgia G. Lamar, and Mary S. Lamar, may be held to account for any 
portion of the proceeds paid to or received by them; and that they may 
be compelled to contribute such sums as may be necessary to supply any 
deficiency alter sale on foreclosure, and to pay the full amount due on 
the bond and mortgage; that after the sale of the mortgaged premises 
exécution may issue for the collection of any balance, and for gênerai 

relief. The bîll waives discovery. On the day of February, 

1888, the cause came on for final hearing. PlaintifF introduced the let- 
ters of administration of the complainant, and tendered the bond and 
mortgage of Caroline A. Lamarj as administratrix, sought to be fore- 
closed. This was objected to upon the ground that the administratrix 
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had no àutborily to create a lien of this oharacter upon the estate in her 
hîuids. In reply to this objection the complainants ofîered a certified 
copy of the bill fil«d in the superior court of Chajtham county, Ga., and 
the decree ràidered thereon, heretofore referred to. The bill was brought 
by the National Bank of the Republic: and Gazaway B. Lamar against 
Caroline Lamar, as administratrix of Charles A. L. Lamar. It allèges 
the facts with référence to the exécution by Gazaway B. Lanaar of the 
original' mortgage to the Bank of the Republic, substantially as herein- 
before set forth; the foredosure, attempted sale, and interposition of 
daim by the administratrix. It further alleged that the lien of the Na- 
tional Bank of the Republic was valid against the property, and that, 
while Caroline A. Ijamar interposed her claim to the mortgaged property 
under,a deed of warranty from Gazaway B. Lamar to her intestate, 
Charles A.iLi Lamar, that Charles A. L. Lamar had distinct notice of 
the existence of the mortgage, and accepted the conveyance with the in- 
cambrance upon the property. The bill further alleged that "in a spirit 
of fairnefes and conoÛi^tion they [complainants] hâve proposcd to the 
said Caroline A. Lamar, administratrix ietc;, to discharge said estate 
and the niortgaged property from any other claim of the National Bank 
of theRepublic, on the payment by the administratrix of the sum of 
$80j000„ oï when such sum should be secured by bond and mortgage 
on the rsal éétate and improvements hereinbefore described, and on 
ail the lahds «formerly owned by Gazaway B. Lamar, and by him con- 
veyed to Charles A. L. Lamar" by the dead of warranty aforesaid. And, 
further, the bill of 1868 continued: "G^ B. Lamar bas ofifered, and does 
now bffeç, tO sàid administratrix that when said sum of $80,000 is paid, 
<«: secured "to be paid, out of the said estate of C. A. L. Lamar, so that 
said sum of $80,000 can be credited on the bond of the said G. B. 
Lamar ito^the' National Bank of the Republic, the estate of C. A. L. La- 
mar duall be credited with the said sum of $80,000, on account of any 
daims ©f; the said G. B, Lamar against said estate of G. A. L. Lamar, 
which yourorator, G. B. Lamar, proposes, that the said mortgaged prop- 
erty hereinbefore described, together with the other lands to be also 
mortgaged," shall be thendeforth discharged and free from the payment 
of any claims whatever, présent or future, of the said G. B. Lamar, and 
also fl-om anyjudgments that may hereafter be obtainéd by the said G. 
B. Lamar against said estate." The bill récites that Mrs. Lamar, as ad- 
ministratrix, refused and dedined to comply with this "reasonable re- 
quest and offer,"*'at times pretending that although the proposition made 
by your orators to release the property of the said estate of C. A. L. La- 
mar, ^ on the terms hereinbefore set forth, was fairamd bénéficiai to said 
«state, yet the said Caroline A. Lamar, as such administratrix, bas no 
au thority to accède to the same, and to bind said estate by executing a 
bond and ïnortgage as in the manner aforesaid." The bill charges that 
sbe did hâve authority to "compound said claim," and to exécute the 
bond and morilgage. The prayer of the biU is that Mrs. Lamar may 
fuU, truej direct, and perfect answers make to ail and singular the mat- 
ters a'ndithingsstated; that the mortgaged property may be déereed sub- 
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ject to the debt due to the Nfitibnal Bank 6f the RefubKc; and thaï Ihe 
said Caroline A, Lamar may be authorized and empowered by the order 
and decree of this honorable court to exécute a bond with a mortgage 
on the wharves and press and warehouse and appurtenances, which shall 
bind said estate to the National Bank of the Republic; and that com- 
plainants may hâve such further release in the premises as the nature of 
the case may require. The bill is sigaed by t^ie sblicitors for the coni- 
plainants. It does not appear to be sworn to. To this bill Mrs, Lamar, 
as administratrix, flled an answer in which she "admits the proposition 
for compromise on the part of the complainants, as set forth in the bill." 
She does not expressly admit in her answer that Charles A. L. Lamar 
was indebted to Gazaway B. Lamar. 

The verdict of the spécial jury in the state court finds that Charles A. 
L. Lamar received the original conveyance from Gazàway B. Lamar w'ith 
full notice of the préviens mortgage; and further finds that the amount 
for which the eaid property is liable under the said mortgage is $82,000, 
with interest from the 14th day of January , 1861 ; and the foreclosure of 
,said mortgage; and that it wiïl be for the benefit of the said Charles A. 
L. Lamar that the said debt be compounded by the payment by said es- 
tate of the sum of $80,000, with interest from the 21st day of February, 
1868, or the securing of the same to the said National Bank of the Ro- 
public by bond and mortgage, as suggested in the said bill of complaint, 
and upon the terms and conditions therein set forth. The decree there- 
upon ordered that Caroline A. Lamar, as administratrix, is authorized to 
compound the amount due to the said National Bank of the Republic on 
the mortgage referred to, by making and delivering to the said National 
Bank of the Republic, as administratrix as aforesaid, the bond for the 
pénal sum of $160,000, conditioned to be void upon the payment of the 
sum of $80,000, with interest from the 21st day of February, 1868, and 
specified the manner in which the payment should be raade; and tho said 
mortgage shall hâve and constitute a valid lien upon said property. And 
it is further ordered, adjudged, and decreed that the said National Bank 
of the Republic shall, upon the making and delivering of the said bond 
and mortgage, deliver up to the said Caroline A. Lamar, as administrar 
trix as aforesaid, to be canceled, the mortgage of the said Gazaway B. 
Lamar to the said National Bank of the Republic, mentioned in thé said 
bill of complaint; and she shall also return to the office of the elerk 
of this court the exécution taken out in pursuance of the foreclosure 
of that mortgage, and there to remain foreyer inoperative, and of 
no effect; and shall also give crédit to the said Gazaway B. Lamar for 
the said sum of $80,000 as paid on the said 21st day of February, 1868, 
on the exécution issued in pursuance of the judgment rendered against 
him for the debt which was secured by his said mortgage; the said exe-^ 
cution to remain of force for the unpaid residue of the said debt. It is 
further ordered and decreed that the said Gazaway B. Lamar shall give 
crédit to the estate of the said Charles A. L. Lamar for the sum of 
$80,000 paid on the said 21st day of February, 1868, upon any and aE 
claims he may haye or assert against said estate, and that the said propr 
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erty mortgaged by the said Caroline A. Lamar, adminîstratrix as afore- 
said, by authority of this deoree, shall bé henceforth entirely released 
from ail liability for any debt which may hereafter be found due forany 
cause existing at or befûte the date of this decree from the said estate to 
the said Gazaway B. Lamar, and thatno judgment which may hereafter 
be rendered in favour of the said Gazaway B. Lamar against said estate 
upon any claini set up by him for any cause existing at or before the 
date of this decree shall bind or hâve any lien on the said property. 
This decree was signed by W. B. Fleming, Judge, March 6, 1868. It 
will be observed that this verdict and decree make no finding or adjudi- 
cation that any indebtedness existed from Charles A, L. Lamar to Gaza- 
way B. Lamar prior to the death of Charles A. L. Lamar. It will be 
observed aiso that the entire arrangement was consummated on the elev- 
enth day after the bill was filed. It was further offered in évidence that 

Gazaway B. Lamar, on. the day of , 1868, gave a crédit by 

an entry in a book of accounts which he kept of his business, to the es- 
tate of Charles A. L. Lamar. This crédit was for $80,000, and it stated 
that it was intended to be in compliance with the decree. It was, how- 
ever, not given on any account, and while it was admissible p&)- se, be- 
cause ofifered by the plaintiffs, and because it was against Gazaway B. 
Lamar's interest to make it, and was therefore an admission, it stands 
alone, and is not a part of a gênerai account against the estate of C. A. L. 
Lamar. Certain letters between the parties were put in évidence; also 
an account for what purported to be a formai account of Gazaway B. 
Lamar against Caroline A. Lamar, as administratrix of C. A. L. Lamar. 
The amount and the items of this account are so indefinite that it is im- 
possible to say how much was the demand. The books of Gazaway B. 
Lamar were tendered in évidence, but they were excluded by the court 
upon the ground that they were not admissible as books of account un- 
der the laws of thestate of Georgia upon that subject; not being books 
of original entry, and otherwise objectionable. 

When the évidence for complainants had closed, the défendants de- 
murred to the same, and moyed to dismiss the bill, upon the grounds, 
generally, as follows: That Gazaway B. Lamar had sold the mort- 
gaged premises to Charles A. L. Lamar, with warranty of title, and 
wàs therefore bound to protect the land against existing incumbrances. 
When it was found that an unrecorded mortgage had been executed 
by Gazaway B. Lamar, prior to the sale to his son, and it was sought 
to enforce the same by the mortgagee, the National Bank of the Repub- 
lic, he, Gazaway B. Lamar, was in equity bound to discharge the lien 
of the mortgage, and free the lands which he had sold, and , the title 
which he had warranted. Mrs. Caroline A. Lamar, as administratrix, 
was compelled to exécute the new mortgage now sought to be enforced, 
in order to save the premises to the estate. Had Gazaway B. Lamar 
doine his duty towards the estate this would hâve been unneces- 
sàry, for he was primarily bound to pay the debt secured by the mort- 
gage; nevertheless, she was compelled to give the mortgage. There- 
after, when Gazaway B. Lamar bought the mortgage for his own pur- 
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pose, he did no more than he should hâve done in the begimiing; 
and he oannot now be heard to enforce this mortgage against the estate 
of his son, G. A. L. Lamar, The complainants reply to this proposi- 
tion by stating that Charles A. L. Lamar was largely indebted to Gaz- 
away B. Lamar, and that when Caroline A. Lamar, as administratrix, 
executed the mortgage upon the property of the estate, she was fuUy 
recompensed by the crédit of $80,000 Tphich Gazaway B. Lamar gave 
upon his accounts against Charles A. L. Lamar, and by the other prop- 
ositions of the bill. The estate, the complainants insisted, was bound 
to pay Gazaway B. Lamar a large sum; how much, or for what, does 
not appear in the évidence. The défendants insist, in efFect, that the 
complainants are bound to make out by proof thèse deraands against 
the estate, and, having failed to do so, the bill must be dismissed. The 
fundamental inquiry of the court in the détermination of this weighty 
and interesting contre versy has been this: Was the decree of the su- 
perior court of Chathara county by which Caroline A. Lamar, adminis- 
tratrix,was authoiized to create this incumbrance upon the assets of the. 
estate in ber hands, within the jurisdictional power of a court of equity 
of the state of Georgia? A judgment of a court without jurisdiction of 
the person or the subject-matter, orvoidfor any other cause, is a nuUity, 
and may be so held in any court when it becomes material to the inter- 
est of the parties to consider it. Code Ga. § 3594. It is insisted with 
great earnestness that the superior court of Chatham county was satisfied 
by the proofs, and the hearing before it, that this arrangement for the 
création of complainant's mortgage was for the best interest of the estate; 
that the court hère is bound to présume a regular trial, on orderly and 
legitimate hearing and .détermination. Now, it is perfectly évident 
from the entire transaction that it was eflfected mb sUentio; that no év- 
idence was presented that the estate of C. A. L. Lamar was indebted to 
Gazaway B. Lamar, and the decree does not mention any liability of the 
fonner to the latter. It could not hâve been a regular or légal hearing 
where, as it was insisted, the issue was made upon the bill and answer, 
and submitted with proofs to the jury. The bill was filed on the 6th 
of March. With astonishing promptitude the answer of Mrs. Lamar 
was filed on the same day. On the same day the verdict was taken. 
On the same day the decree was signed. The whole proceeding was had 
in term, and not at chambers, and thus in 24 hours, by this most un- 
usual and extraordinary proceeding, the lands of this estate were saddled 
with a debt of $80,000, and yet, under the law and the practice in equity, 
the bill must bave been brought and pending for more than six months 
before this decree could haVe been legally taken. And in addition to 
thèse startling facts it appears from the record that the court was not ad- 
vised that there were children whose interests were being signed away, 
and no effort was made to protect them, even by the appointment of a 
guardian ad litem. Their names were not mentioned in the proceeding. 
It was, then, one of those consent proceedings which are sometimea ad- 
vised by coUnsel because of their entire confidence in the parties con- 
cerned; and, there being nothing in serions dispute suggesting carefttl 
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inv!3s%ation, thp law is not so diligently regarded as it should be. But 
had th-eîSe been a most earnest and careful controversy and investigation, 
still if the. ohancpllor whp authorized the administratrix to create this 
huge mortgage qpon the estate she represented acted without jurisdic- 
tion, it wouldjbe the duty of this court, if the interest of the parties re- 
quired it, so to hold; and this is not only the statute law of Georgia, but 
(t is well settled by the most carefuUy considered décisions of the most 
elevated tribunala. In the case of WUUamson v. Berry, 8 How. 540, a 
case in some; respects very similar to that under considération, the doc- 
trine was announced by the suprême court of the United States in this 
language: 

" We concur that neither orders nor decrees in chancery can be reviewed 
M8 a whole in a collatéral way; but it is an equally well settled rule in juris- 
prudence tbat the jurisdiction of any court exercising authority over a sub- 
îect may be inquired into in every other court, when the proceedings in the 
former are relied upon, and brought before the latter by a party claiming the 
beneflt of such proceedings. The rule prevails whether the decree or judg- 
. ment has been in a court of admiralty, chancery, ecclesiastical court, or court 
of common law; and whether the point ruled has arisen under the laws of 
nations, the practice in chancery, or the municipal laws of states." 

Many years after this case was decided it was cited with approvai; and 
the précise language hère quoted was repeated as a dearand satisfactory 
enunciation of the law. Tfmnpson v. Whitman, 18 Wall. 468. This doc- 
trine has been uniformly adhered to by the courts of the United States 
fiince 1794, and its embodiment in the carefuUy worded statutes of Geor- 
gia évinces not only its certainty, but its importance. It is no reply to 
this proposition to refer to the eminence of the tribunal which bas exer- 
cisèd unwarrantable power. In WiUia'mson v. Berry, supra, it had been 
the illustrions Kent, then chancellor in the equity courts of New York, 
who had authorized a trustée to convey real estate for the benefit of the 
■cestuique trust, but the suprême court did not hésita te to déclare null and 
void his action. So lofty a body as the congress of the United States as- 
Bumed jurisdiction by a trial before its bar to interfère with the rights of 
a person, and the courts (in KUbourn v. Thompson, 103 U. S. 168) de- 
clared that in its judgment it exceeded its jurisdiction, and held its repr 
resentative responsible in damages for his action carrying into effect the 
wrong. Thèse are extrême cases, but they show the iiamiliarity and the 
necessity of the rule that, where a tribunal is without jurisdiction, its 
action is utterly void, and unavailable for any purpose. 

Now, did the superior court of Chatham county hâve jurisdiction to 
grant the decree upon which the complainants rely? It is well, perhaps^ 
again to analyze this record. The parties to the bill upon which the de- 
nrée was granted were theNational Bank of the Republic and Gazaway 
B» Lamar, as complainants, and Caroline A. Lamar, the administratrix 
of Charles A. L., Lamar, as défendant, The statement of the bill was that 
Gamway B. Lamàrhad sold to Charles A. L. Lamar the lands in cont*o- 
versyt and warrantéd their title, butthat Charles A. L. Lamar had bought 
with notice of an unrecorded mortgage upon the lands, which had beén 
ipreviously :^^uted by Gazawày B, Lamar to the Bank of the Republic; 
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thatMrs. Lamat, admînistratrix, when this mortgage had been foreclosed 
and levied upon the landsj after the death of her husband, interposed a 
claim under the deed of Gazaway B. Lamar; and the bill further stated 
that it would be better for the estate of Charles A. L. Lamar for the ad- 
ministratrix to assume the debt to the extent of $80,000, which Gaza- 
way B. Lamar owed to the Bank of the Republic, and which the bill 
stated waS a lien upon the lands, and to givethe mortgage therefor, upon 
which complainants are now asking a decree for foreclosure hère. In 
considération of this, Gazaway B. Lamar undertook to pay the remain- 
der of his debt, and further, as proposed by the terms of his bill, as 
follows: "G. B. Lamar bas offered, and does nowoffer, to said adminis- 
tratrix that, when said sum of $80,000 is paid or secured to be paid out 
of said estate of 0. A. L. Lamar, so that said sum of $80,000 can be 
credited on the bond of the said G. B. Lamar to the National Bank of the 
Republic, the estate of C. A. L. Lamar shall be credited with the said 
sum of $80,000 on account of any claims of the said G. B. I^amar against 
said estate of said G. A. L. Lamar, which claim your orator, 6. B. La- 
mar, avers to be much greater than the said sum of $80,000." It is 
proper to observe at this point that this is the only spécification of the 
alleged claims of G. B: Lamar against the estate of C. A. L. Lamar 
Neither the amount nor the items are mentioned in the bill or the de 
crée, and the only other référence to them to be fouiid is in the follow- 
ing proposition, aiso madeby Gazaway B. Lamar as a considération for 
the exécution of the tnortgâge by the administratrix: " And further, that 
the said mortgaged property hereinbefore described, together with the 
other land to be also mortgaged, shall be thenceforth— that is to say, on 
the exécution of the mortgage by Mrs. Lamar, administratrix-^-dis- 
chargedand free from the payment of any claim whatever, présent or 
future, of the said G. B. Lamar against the said estate." The charge of 
the bill is thatMrs. Lamar refused this proposition, notwithstanding the 
"spiritof conciliation and fairness in which it was made;" one of her 
pretenses, as the bill said; being that she has no authority to compound 
the claim. The complainants, insisting that they arewithout redress at 
law, prày (1) that the administratrix may answer the bill; (2) that the 
mortgaged prOperty be decreed to be subject to the debt; and (3) that 
the administratrix be authorized and empowered to accept the compro- 
mise. It is difficult to understand the ground upon which discovery 
was sought by this bill, or what was the discovery sought. There is lit- 
erâllj'' not an averment in the bill upon which a coUrt of equity would 
compel discovery, nor is it alleged that discovery is necessary. It is 
difficult to perceive any l^al reason why the bill was filed. It cannot 
be serioHsly insisted that such was its object. It does not allège that 
Gazaway B. Lamar was insolvent, nor that the estate of C. A. L. Lamar 
was insolvent. In the absence of thèse allégations, why did not Gaza- 
way Bi Lamar pay off the debt to the Bank of the Republic, which he had 
contracted, and which the bank was seeking to enforce, and thus relieve the 
land he had sôld his son from the lien of the mortgage? If he held daims 
against the «statè of his son, why did he not présent those claims in the 
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manner usual in the administration and settlement of estâtes? Mrs. La- 
mar, as administratrix, and Charles A. L. Lamar, her intestate, were 
neither of thena parties to the mortgage which the bill seeks to déclare a 
lien lipon the land. It was no debt of the estate. It is true that the 
bill prayéd that the land of the estftte be decreed subject to this lien, but 
that was altogether superfluous, and apparently was an attempt to give 
jurisdiction in equity, in plain violation of the law of the state. The 
bill charged that a proceeding to subject the land was already pending in 
a court of law; that the land bas been levied on, and a claim interposed, 
and the court of law having jurisdiction of that question, the court of 
equity had no power to interfère with it, The Code of Georgia, which 
Controls this Géorgia case, is plain and simple in its mandate upon that 
topic: "Where law and equity hâve concurrent jurisdiction, the court 
first taking it will retain it, unless good reason be shown to the contrary." 
Code Ga. § 3096. This is the statute law, and repeated décisions of the 
suprême court of the state enforce its provisions. It is not even pre- 
tended that there is any reason to transfer this controversy from a court 
of law to a court of equity, and the ground of equity jurisdiction is nar- 
rowed do wn to the attempt to bave the court authorize Mrs. Lamar, as 
administratrix, to pay off a large portion of the debt of Gazaway B. La- 
mar to the Bank of the Republic: from the estate of her husband, and to 
receive in lieu of the property so conveyed the intangible promise of 
crédit upon demands againsi the estate, which are certainly involved in 
a degree of uncertainty and obscurity painful to the mind seeMng an 
équitable adjustment of this controversy. It is true that in her answer 
the administratrix practically consents to the exercise of this jurisdic- 
tion, although she neither admits that the estate is indebted to G. B. 
Lamar, nor that the mortgage is a lien upon its lands. But a party by 
consent, express or implied, cannot give jurisdiction to the court of the 
person or subject-matter of the suit, so far as the rights of third persons 
are concerned. Gode, § 3460. Now, the third persons whose interest it 
is important to consider are the co-defendants of the administratrix hère, 
—the children of herself and Charles A. L. Lamar. They were not par- 
ties to thèse extraordinary proceedings to authorize the administratrix to 
incumber the lands of the estate. It cannot be doubted that they were 
necessary parties, even had the court jurisdiction of the subject-matter. 
Now, it was sought to convey the real property of the estate by this 
mortgage; and realty, in Georgia, descends directly to the heirs, subject, 
however, to be administeréd by the légal représentative for the pay ment 
of the debtsor the purposes of distribution. Code, § 2246. The powers 
granted to an administratrix over the lands are thus carefully guarded. 
She bas title sufficient for purposes of distribution; she bas title sufH- 
cient for purposes of paying the debts of the estate, but not the debts of 
other persons. This doctrine is reîterated in section 2483 of the Code, 
whieh reads: "Upon the death of the owner of any estate in realty, which 
estate survives him, the title vesta immediately in bis heirs at law. The 
title to ail other property owned by him vests in the administrator of the 
estate for the benefit of bis heirs and creditors." Code, § 2483 . It follows, 
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then, that the title to their distributive shares of this land vested in the 
children of Charles A. L. Lamar eo imtanti of the death of their father; 
and, since it cannot be pret€nded that they are parties, they are in no 
sensé affected by this decree, unless there is merit in the contention of 
connsel that in this matter they were so far represented by the admin- 
istratrix that they are bound by her action. As a gênerai rule, it is 
true, as contended by the complainants' solicitors, that in a suit against 
the executor or administrator the legatees and heirs are not necessary 
parties. BeaUv. Blake, 16 Ga. 136; Calv. Parties, 20. It will be found, 
however, that in every case where the administrator is held to represent 
the heirs, with the effect of defeating their complaints at his action, or 
their rights of which he has disposed, it was in some matter, or for some 
purpose, where he was in discharge of a duty imposed upon him by the 
law. In the case just cited it was an attempt to recover a residuary leg- 
acy; and for the purpose of distribution, as already stated, the title was 
in the executor. In Eedd v. Davis, 69 Ga. 822, cited upon the same 
point, there was simply a proceeding to amend the judgment against the 
executor as such, and to subject property liable for a debt of the estate, 
and, as has been said^ the title was in the executor to pay debts; but 
even hère the suprême court décides duhUanU, page 28. In Barclay v. 
Kimsey, 72 Gà. 725,- — a case in which the court has unquestionably 
strained the doctrine to the last extremity of tension, — it was a ques- 
tion of the settlement of accounts, and the payment of debts due by the 
estate, ihe purpose for which the title to the land was vested in the ad- 
ministrator. In Dean v. CoUon-Press Oo. , 64 Ga. 670, the sale was made 
to pay a debt and to make distribution required by the will. This was a 
question of distribution, and was so held. In Andey v. Pace, 68 Ga. 402, 
there was a pétition for leave to sell realty to pay debts, and for the sup- 
port of the cestuis que trustent. Besides, a guardian ad liiem was appointed 
for the minor children, who accepted the trust, and had full knowledge 
of ail the facts. In WUUnscm v. Tiiggle, 61 Ga. 381, Chief Justice War- 
ner, in delivering the décision of the court, held that the land was legallj'- 
sold by the executor in the due course of administration; and this execu- 
tor was a party to the bill, and answered it, and admitted that there had 
been a légal and valid sale of the land by him, as such executor; and 
that, being so, said the chief justice, "he represented the legatees and 
devisees under the will of his testator, so far as to legally dispose of his 
estate in the due course of the administration thereof." This comprises 
every case on this point cited upon the brief of the learned solicitor fc; 
the complainant, and no case has been found where it has been held that 
the heirs at law are divested of their title by a proceeding to which they 
were not parties, and where the administrator has acted not only with- 
out the sanction of the law, but clearly beyond the powers imposed for 
his représentative duties, unless the rights of bonafide purchasers hâve ac- 
crued. Hère the persong seeking advantage by tlie illégal proceeding 
are parties to it, and are, of course, chargeable with knowledge of ail ita 
wrong and illegality. It is safe to say in this case that for every pur- 
pose for which title to realty is vested in the administratrix, no matter 
v.34F.no.6— 30 
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hôw ÎTregular may hâve been her actioilVthe heirs are bound by it; but 
as tb matters as to which the administratrix had no right in law to act, 
thè heirs are not represented by her, and not parties thereto, and can re- 
pmdiaté her action whenever ijt beoomes iiecessary to do so. 

Nbw, it iâ true that fldmînistrators hâve authority to compromise ail 
contested or doubtful olaims for or agairist the esta te or wards they rep- 
resent. Gode, § 2882. But the comprotnise must be eftected in a légal 
manner. An administratrix would haVe no power to sell the land of 
the estate' at privatô sale in order to compromise a contested or doubtful 
claim against it; nor wôUid the administratrix bave auy power to mort- 
gage the lands of the estate for any such purpose; nor could a court of 
equity, under the statute law of Geoi^ia, give that power. She bas lit- 
erally no powet to creaté atiy incumbtànce on the estate by note, mort- 
gage, or otherwise. McFàrîin v. 5'ttn«onv56 Ga. 396^ Gaudy^. BabbiM^ 
Id. 640; Hûrmohv. McQleUand, 57 Ga, 531; 1 Jones, Mortg. § 102. In 
the first case cited, Chief Justice Warner déclares: 

"It is undbûbtédiy true thàt the assets of thé estate of the deceased testatôr 
are liable for thé payment of the debts and obligations contracted by him in 
his life-time, but it would be a novel and dangerous doctrine to hold that the 
assets of adeoeased testatôr could be liable for; the eontracts made by his ex- 
écuter, after his deatb;so dangerous tp.;tbe assets of deceased testators that 
the law doeç not allow it to be done. An administrator or exécuter can only 
bind himsélf by his cotîtract, — he cannot bind the estâtes of the deceased; 
theref bre; if he inake, indorse; or accept nègotîable paper, he will be held per- 
Bonaliy liable, even if he adds to his ownnàme the narae of his office, signing 
a note, for ekaraple, «A., as Exécuter of B.,' for tliis would be deemed only a 
part jpf hisxlesoription, or will be rejected as surplusage. 1 Para. Bills & N. 
161; Xowtoce v.^Swiit A, 3» Ga. 130.» 

Whât, 'thereïbre, the administratrix could not do for herself, as such, 
she maynot legally consent for the court to do for her. The court, like 
the administratrix j is but the créature of the law. 

In jfforrtWn V, McCldîand, 67 Ga. 631, the administratrix gave a prom- 
issory note, signed, "Maiïalable A. Edwards, Adniinistratrix." She 
was sued upon it as an individual, aiid not in her représentative oharac- 
ter, and she pîeaded that it was given for a renewal of old ilotes uiadé 
by her intestate during his life. The jury found for the défendant. 
Error was assigned upon this charge of the court: 

"If you believe from the évidence that the note sued on was made and 
Eigned by the défendant as administratrix upon the estate of John P. Ed wardsj 
and for no new considération, but in lieu of certain other notes due by her 
intestate during his life'time, and payable before June 1, 1865, then she is lia- 
ble, if liable at ail, on such note, as administratrix, and there can be no re- 
oovery against the défendant in her individual capacity." 

This was held error. This case seems precisely in point; the attitude 
of the parties being changed. To make it fit precisely, suppose thai 
Mrs. Lamar was sued individually upoUthis mortgage, and she pleaded 
that she signed the mortgage as administratrix , in considération of a crédit 
of '880,000 on other notes due by her husband to Gazaway B. lamar. 
This casé is authority for holding that the plea Wotild be bverruled, and 
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that the estate would be held harmless, while she w&uld be liable as an 
individual. À reason for this rule would exist in the fact that had the 
administratrix the power to create mortgages or other debts of high dig- 
nity , she could defeat the statute of Georgia which régulâtes the priority 
and dignity of debts against an estate. By creating a mortgage upon a 
debt which was an open account she might often, to defeat aU creditors 
save one, favor one creditor at the expense of another. There are many 
other obvious reasons whioh make the %'igorous language of Chief Justice 
Waener applicable to this clearly illégal exercise of authority. The 
mortgage which Mrs. Lamar executed was nothing more than a payment 
by her on the debt of Grazaway B. Lamar, — ^a payment by the création 
of a lien upon property which she had no right to incumber for that pur- 
pose, or for any purpose. ïn order to authorize this, the court of chan- 
cery of Chatham county interfered with the regular course of adminis- 
tration, which would hâve been for Gazaway B. Lamar to présent his 
claim against the estate, if he had a claim, and hâve it déterra ined upon 
its merits. To authorize her, then, to create a mortgage to pay off his 
debt to third persons upon the promise that he would give crédit on 
daims which he did not présent or identify, was as distinct an interfér- 
ence with the regular process of administration as could be well imagined. 
It is in the teeth of the plain provision of the law of Georgia: "Equity 
will not interfère with the regular administration of estâtes except upon 
the application of the représentative, either (1) for construction and di- 
rection; (2) for marshaling the assets; or (3) upon the application of 
any person interested in the estate, where there is danger of loss or other 
injury to his interest. " Code, § 3 1 44. Upon what part of this statute does 
this bill hâve its footing? In the first place, it is not brought by the 
représentative, but against her. It is not for construction and direction, 
nor for marshaling the assets; nor is it. upon application of any person 
interested in the estate, where there is danger of Iops or other injury to 
his interest. There is no sueh allégation, either by Gazaway B. Lamar, 
or by the Bank of the Republic, who are the complainants. Gazaway B. 
Lamar, SQ far from apprehending any loss to his interest, had never pre- 
sented an account against the estate; and, however great may bave been 
his appréhensions, he said nothing about them in the bill so as to justify 
the interférence of a court of equity; and this was necessary to jurisdic- 
tion, if it otherwise had been proper to take it. For what équitable 
purpose, then, does this bill exist? Itis in violation of several impor- 
tant raies of practice and principle in the equity jurisprudence of the 
courts of the state of Georgia: (1) As we bave seen, it attempts to trans- 
fer to a court of equity a controversy pendiug in the court of law; (2) it 
attempfs to convey, by the exécution of bond and mortgage, the realty 
of persons who are not parties to it, and whose interests are not repre- 
sented by a party; (3) it is an unlawful interférence with the regular ad- 
ministration of the estate, in contravention of law, and without excuse; 
(4) it is an atterript to authorize the administratrix to do that which the 
law déclares she may not. do, apd which the court Ijad no power to per- 
mit or justify, It wàs conceived for an illégal purpose, $nd it is like 
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nothing în the heavens or the earth, or the walers under the earth. Its 
considération was in part upon an intangible and vague account against 
her husband, which to this moment, so far as the proceedings hère indi- 
cate, hàs never been ascertained, even to the extent of stating its items 
or araount; and the further considération of a release of the administra- 
trix from Hability to pay a debt which not she or her husband, but Ga- 
zaway B. Lamar, was bound to pay, and which, so far as this proceeding 
discloses, he was entirely compétent to pay. The authorization of an 
administrator to compromise contested and doubtful claims has no such 
latitude as will justify such a proceeding; nor has a court of equity a 
power to traffic with the lands of minor children, and disarrange the 
whole process of administration to accommodate the necessities of a third 
person, whose only apparent connection with theestate was an immense 
liability for his breach of warranty. 

The bill served simply to gloss over this illégal transaction, — to give to 
it the illusive sanction of an alleged deèree, — and it had no other possi- 
ble utility. It was perfectly plain thàt if Mrs. Lamar, as administratrix, 
had no rigfat in law to mor^age the lands of the estate, the action of the 
court could not give her the right. If she had the right to incumber 
the land, thé action of the court could not make that right stronger. 
The decree, then, may be considered as eliminated from the case. It is, 
in the language of the law, "a mère nullity." It is true, however, that 
had the superior court of Chatham county, upon the averments of this 
bill, the jurisdiction to grant the decree upon which plaintiff relies, the 
resuit of this litigation would not be materially différent. The substan- 
tial question hère is: Has Gazaway B. Lamar the right to recover on 
the mortgage executed by the administratrix, and upon which this suit 
is brought? It is certainly a matter of grave conséquence that he pro- 
posed, in his bill, to relieve the mortgaged premises from ail demands 
of his, présent and ftature, if Mrs. Lamar would exécute the mortgage; 
and that the decree, in pursuance of this proposition, distinctly provided 
that the land so mortgaged "shall be henceforth entirely released from 
ail liability for any debt which may be hereafter found due for any cause 
existing at or before the date of the decree from the estate to the said 
Gazaway B. Lamar." But this décision is not placëd upon that ground. 
It is insisted that he has the same right to recover on this mortgage that 
the Bank of the Republic would hâve had. The court does not so 
understand the law. When a mortgage debt is paid by one who is 
bound to pay it, an assignment of it to him upon payment opérâtes as a 
discharge, and he will not be allowed to hold it as a subsisting incum- 
brance, as the payment was in pursuance of his agreement and his duty, 
and may be regarded as made with the mortgagor's money. 1 Jçnes, 
Mortg. §864; Browny. Lapham, 3 Cush. 554; Wadsworihv. Williams, 100 
Mass. 126; Mîckles v. DiOaye, 17 N. Y. 80;. FarweU v. Ootting, 8 Allen, 
211; Gould V. Day, 94 U. S. 413; 1 Jones, Mortg. 867; Mickles v. Toiom- 
end, 18 N. Y. 575; CoUinsv. Tœry, 7 Johns. 278; Ryer v. Gass, 130 
Mass. 227; Lappenv. GÎM, 129 Mass. 349;! 2 Devl. Deeds,§§ 1345, 1346; 
Burnham v. Dorr, 72 Me. 198; 2 Pom. Eq. Jur. p. 253, § 796, and note 
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to 254. Now, when Gazaway B. Lamar sold thèse lands to his son, this 
mortgage, which had previously been made by the vendor, and which 
had not been recorded, was in the hands of the Bank of the Republic, 
of which he, Gazaway B. Lamar, was the président. His deed to his 
son makes no mention of the mortgage, but, on the contrary, as we bave 
seen, was an absolute deed of warranty. It is true that he alleged his 
son bought with notice of mortgage. Conceding this to be true, it was 
none the less thë duty of Gazaway B. Lamar to pay the amount due 
upon it. Clay v. Banks, 71 Ga. 363; Brovm v. Lapham, 3 Cush. 554; 
Govld V. Day, 94 U. S. 413. It was his debt and not his son's. Rawle, 
Cov. par. 88; Dimn v. White, 1 Ala. 645; Harlow v. Thomas, 15 Pick. 
70; Ladd v. Nffyes, 137 Mass. 151; Bedwine v. Brown, 10 Ga. 311; Leary 
V. Durham, 4 Ga. 597; Burk v. Burk, 64 Ga. 632; Code, § 2703; Refeld 
V. Woodfolk, 22 How. 326; Van Renssdaer v. Kearney, 11 How. 321; 
Drury v. Improvement Go,, 13 Allen, 171; Belmont v. (Jwnan, 22 N. Y, 
438; Strmg v. Coriverse, 8 Allen, 557; Elliottv.Sackett, 108 U. S. 132, 2 
Sup. et. Rep. 375; Dawes v. Jackson, 9 Mass. 490. After the death of 
his son, Charles A. L. Lamar, and when the mortgage was leviéd upon 
the land, it was still the duty of Gazaway B. Lamar to pay it, or, if not, 
to respond upou his covenant of warranty to the estate. Suppose it be 
conceded, however, that he could not pay it, — and there is no allégation 
in the bill that would justify this conclusion, aud that Mrs. Lamar was 
compelled to pay it, in order to préserve the corpus of the estate, — Gaza- 
way B. Lamar was still bound to recompense her. She did pay a large 
part of it by the exécution of the new mortgage to the Bank of the Re- 
public, and by subséquent payments thereon; and when Gazaway B. 
Lamar subsequéntly, had that mortgage assigned by the bank to him, he 
did nothing more than he ought to bave done in the beginning towards 
the estate of his son; and when, through his administrators, he now 
seeks to enforce the mortgage against the lands of his son, he is met by 
the conclusive proposition that as he was bound to pay it in the first in- 
stance, when he took an assignment of it to himself, it was discharged. 
It is insisted that he was no party to the last mortgage sued on, and 
therefore he had the right to purchase it. The court wiJl, however, look 
clear through the transaction, and locate the original equity depending 
upon his liability upon the first mortgage, for which this is merely the 
substitute. But it is insisted that G. B. Lamar had large claims against 
the estate of C. A. L. Lamar, which amounted to more than the liability 
upon his deed of warranty. This may and may not be true; the court 
bas not been informed byany légal évidence upon that subject. It does 
not appear what was the amount of thèse claims, what was their consid- 
ération, or that they were binding upon the estate. Certainly there was 
no claim which wouid authorize a court of equity to direct the adminis- 
tratrix to exécute a mortgage for the benefit of Gazaway B. Lamar; and, 
if his claims against the estate are ever so valid, they must rest upon 
their merit and their dignity. Were this transaction permissible, the re- 
quit may be that the open accounts of Gazaway B. Lamar bave been trans- 
:formed into a mortgage upon the lands beionging to the heirs, and thua 
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the régulât process of administration, a& we hâve seen, totally disarranged 
for hia ^eneàt, and in violation oflaw. 

"The cpncltision of the court is that the Ëank of the Eepublic could not 
hâve çnfqrçed this mo?;tgage, signed by the administratrix, against the 
lands of tbè estate, the prpperty of the hpirs of C. A. L. Lamar, other 
than the administratrix. That the administratrix herself would be per- 
sonally liable to the bank upon the mortgage is undeniable. A prima 
fade case is,ma;de against her when her mortgage with her signature and 
seal is intrpduced. This case she is now called upon to meet. When 
Gazaway B. Làmar bought the mortgage, he was under obligation, so 
far as the èstate and ail the heirs, including the administratrix, were con- 
cerned, to pay it off, unless he had equities against the estate which 
would be a sufiBcient reply, in whole or in part, to this obligation, It 
does not appeàr from the évidence now before the court that he had any 
demand against the heirs not parties to this bill which a court of equity 
could recognize in the settlement of the controversy. It is true, how- 
ever, that the administratrix, without authority as such to do so, recog- 
nized the çxistence of indefinite claims against the estate. She did this 
impliedly iu her answer. But this in the opinion of the court was not 
sutficieht in itself. The silence of the answer upon a topic to which the 
bill by its ternis does not seek discovery is insufEcient to warrant a de- 
cree for a spécifie amount. YoUng v. Grundy, 6 Cranch, 51; Brown v. 
Pierce, 7 Wall. 211; Story, Eq. PL § 852; Walkerv. Walker, 3 Kelly, 
309; 1 Dahiell, Ch. Pr. 837; Van Retmdaer v. Keaniey, 11 How. 325'; 3 
Pom. Eq. Jur. § 1418, and note. She did this more explicitly in her 
subséquent letters, which are in évidence, but not as to amounts. What 
the claims of Gazaway B. Ijamar were, — -what was their considération or 
amount,— the court is entirely unadvised. That they were not claims 
which would justify the exécution of this mortgage as aifecting the chil- 
dren or théir interests is undeniable, and the bill must be disuiissed as 
to the heirs, to-wit, Eliza A. Cunniugham, Jane C. Cunningham, CaroN. 
Du Bignon, Georgia G. Lamar, and Mary L. Lamar; but the court is of 
the opinion that sufficient évidence has been adduced to order a decree 
against the distributive share of Caroline A. Lamar, or, if she now de- 
sires to reply to the plaintiffs' évidence, to require that an account bo 
taken between Caroline A. Lamar and her distributive share in the es- 
tate of Charles A. L. Lamar, and tlie estate of Gazaway B. Lamar, in 
order that it may be made to appear to the court whether the adminis- 
trators of Gazaway B. Lamar hâve such equities against that distributive 
share as will justify a decree of foreclosure against her interest. 

A decree will be framed in accordance with this décision, and the mat- 
ters indicated as remaining unsettled will, if necessary, be referred to the 
master to take an account, and to report his ûnding to the court. 
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KjfocHE V. Chicago, M, & St. P. Ry. Co. 

^ {OiT'mii Court. W. B. Mmouri, W. B. January 18, 1888.) 

Abbitration and Awakd— Ageebmbints to Submit— Validitt. 

An a^éement by an owner of land sought to be taken by a railway coinpBi.y 
for rigbt of wày, to submit to arbitration the amount of compensation to be 
paid uierefoT. is valid, and binding upon the parties. 

AtLaiv. On motion to strike out portion of defendant's answer. 

This is an action brought by John P. Knoche against the Chicago, 
Milwaukee & St. Paul Railway Company, for damages for the taking of 
his land by défendant company for right of way purposes, under an 
fllleged verbal agreement to which plaintiff consented to the entry upon 
defendant's promise to pay the damages sustained. The answer, among 
other défenses, alleged: 

"And fora second and furtlier amended answer to said pétition the défend- 
ant admits that it is a corporation created and existing under and by virtue 
of the laws of the state of Wisbonsin, and that it is engaged in the construc- 
tion of a bridge across the Missouri river, and of a railroad, as in said péti- 
tion alleged. Défendant further says that it has constructed ils road across 
the portion of said plaintifC's land described in said pétition, but that ithasso 
constructed the same by and with the fuilknowledge and consent of plaintiff; 
that in thè suramer of 1.886, and after said défendant had located its lineover 
plaintifl's land, and set the stakesdesignàtlng the same, one William B. Cham- 
berlain and pnô J. W. Hier çalled upon plaintiff in regard to the right of 
way for defendant's railway across the said lands of said plaintiff j showedhim 
where said lioe of defendant's road was located tbrough said land; that the 
construction of said roadover the same wouldenhancethe valueof the balance 
of plaintiff 's land not taken for right of way, and would bç of adyantage and 
beneflt to him; that said plaintiff thereuponagreed with said, Chamberlain and 
said Nier that défendant might proceed with the construc|;ion of its railroad 
across his said lands; and that, if he couïd not agrée in the future with défend- 
ant upon the proper and just compensation to be paid for said land taken for 
ri^ht Of wa3% and the damages, if any, tothe balance of his land nut taken, 
be would sélect a person and défendant might sélect another to lix upon, the 
amount of such compensation and damages, and> in case they failed to agrée, 
that he would then reaort to the courts to flx the same; that, relying upon said 
agreement, défendant prbceeded to and did laydown its tracksover and across 
the land of plaintiff, and tookand appropriated a strip of landonèhùndredfeet 
in width across and through the same for a right of wayforits railroad ; that 
said plaintiff, in disregard and violation of his said agreement, never sought to 
agrée with défendant upoi} the proper compensation and damages tobe paid 
him by reason of the taking pf said land for right of way, and has never se- 
lected or asked défendant to sélect an arbitrator to flx said amount, although 
said défendant has always been ready and willing to ertdeavor to agrée with 
plaintiff upon the amount to be so paid, or, in case of failure to agrée, to sé- 
lect an arbitrator who, together with one to be so selected- by said plaintiff, 
might flx said amount." 

The plaintiff, by consent, orally moved to strike out the foregoing por- 
tion of the answeri 

Brmm, Chapman <& Broum, for plaintiff. 

C. W Blair and Pratt, MbOrary, Ferry & Hagerman, for défendant. 
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Thayeb, J., {araSy.') A dause in a contract agreeing generally to sub- 
mit ail of the questions that might ariae under the contract to arbitra- 
tion, is void; the same being against public policy, because the effect is 
to oust the jurisdiction of the courts. Neyertheless, it is compétent for 
parties to stipulate in a contract that the value of property contracted to 
be sold or delivered shall be ascertained or fixed by arbitrators chosen 
forsuch purpose. Such spécial stipulations in contracts, relating to the 
manner in which the value of things forming the subject-matter of the 
contract shall be ascertained, are valid. In the latter class of cases, 
parties cannot ignore the stipulation and sue on the contract; they must 
at least make an effort td hâve the value of the thing ascertained aecord- 
ing to tbe stipulations in the agreement, before suit can be maintained. 
Motion overfuled. 



Cahn V. Kbnsler. 

{pirevit Court. W. B. Missouri, W. D. March 16. 1888.) 

New Tkial — Objbcttons. to Verdict. 

Although facts are presented upon the trial which would hâve inducod the 
court tosustaindefenaant'sdemurrersetting up that the contract suedon was 
contrary tothe constitution and laws of the state, the juryhaving found a. 
question of fact asainst défendant, which the suprême court might holdsuffl- 
cient to render him liable, and ali the facts being preserved in the record by 
bill of excoptious, the motion for a new trial will be overruled. 

At Law. On motion for new trial. 
Graves & Avll and Q. Q. Vest, for plaintifip. 
Warner, Dean & Hagernuxn, for défendant. 

Beewer, J. In overruling defendant's application for a new trial, I 
feel constrained to make thèse observations: The pétition allèges that 
plaintiff and défendant' jointly paid and delivered to the lottery Com- 
pany the sum of $10, for which amount the said company then and 
there duly delivered to défendant two tickets, and further that one of 
the tickets drew the capital prize, and thereafter the défendant received 
the mouey. To that pétition the défendant answered, and for a second 
défense averred that both parties were citizens and résidents of Missouri 
at the time of the transaction, and that the constitution and laws of 
Missouri prohibited dealing in lottery tickets. To that défense the plain- 
tiff demurred, and, after argument, I sustained the demurrer. While 
the exact facts as they were afterwards developed on the trial may hâve 
been stated by counsel, yet the question was considered by me as thougb 
each of the parties had in fact paid one-half of the money,— five dol- 
lars, — and the point of my décision was that if each party had p&ii^ 
one-half, they jointly owned the tickets, and whatever might be received! 
on those tickets; and if either got possession of the whole proceeds, tht 
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ottier conld recover hîs sliare. On the trial thèse facts were developed. 
The plaintiffs testimony was, not that he had paid his five dollars, but 
that he had agreed to; and up to the time of the drawing, and the re- 
ceipt of the money by défendant, plaintiff had never paid a cent. It is 
true, according to his theory of the case, — ^a theory found by the jury to 
hâve been the truth, — he had promised to pay. Now, I am frank to say 
that, upon thèse facts, I am very doubtful whether the law is with the 
plaintiff. Dealing in lottery tickets is prohibited by the laws and con- 
stitution of the state. Could an executory contract be enforced? Put 
the question in this light: Suppose no money had been drawn, could 
défendant bave maintained an action to recover the five dollars which 
plaintiff had promised to pay ? If that promise was void as in contra- 
vention of the laws, can it be that his promise, thus void, made him 
a joint owner? I very much doubt it, and I bave been embarrassed as 
to what course I ought to pursue. I think that if on the argument of 
the demurrer I had understood the facts as I do now, I should bave 
ruled against the plaintiff; but a long trial has been had, a question of 
fact has been settled against the défendant, and it may be that the 
suprême court will hold that this promise to pay was équivalent to 
payment; if so, the judgment ought to be as it is, and with some hési- 
tation I hâve concluded to let the judgment stand, and overrule the de- 
fendant's application for a new trial; for, the facts ail being upon the 
record, having been duly preserved by bill of exceptions, the défendant 
can obtain a final opinion from the suprême court. If in his favor, it 
will end the case, and so it will if it be against him. I felt that this ex- 
planation was due to myself. The order will be that the application for 
& aew trial is overruled. 



Chambers V. Upton et al, 

[Circuit Court, VT. D. MioMgan, 8. JD. March 14, 1888.) 

1. Mamcious Proseoution— LiBELiNO Vessbl— Damages. 

The D. and the 8., engaged in freight and passenger trafflc between the 
Lake Michigan ports of Manistee and Frankfort, were rivais in business. 
Certain stockholders in the 8., learnin^that a cbattel mortgage on the D. was 
overdue, entered into a comblnatlon with oue Z. to get the D. out of the way 
by buying in the mortgage and foreclosing it, sald stockholders to pay, each, 
his proportion of the purcbase money. This was done, and the vessel seized 
the next night at her dock in Frankfort, by the sheriff and the nominal as- 
signée of the mortgage, and sent with Z. to Milwaukee, to report to M., à 
proctor there to whom sald stockholders claimed to hâve shown a copy of the 
mortgage, and who advised them that they might do what they afterwards 
did. The mortgage, which was made and flled in Michigan, was in the usual 
lorm, and contalned no provisions as to f oreclosure, except that notice thereof 
was to be given for at least 80 days by publication in a Ludington, Micb., pa- 

Ser, a provision which was not complied with. The day af ter the D.' s arri valin 
[ilwaukee, Z., by M., libeled her in behalf of his father for a half interest. 
The D. was thereby detalned 80 days, at the end of which time the libel was 
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dismjswd.. In the mean time her owner had paîd the mortirage, with costs, 
Ab'oût iiipe months before the seizure, Chambers, the owner, had libeled the ' 

' Di for the purpose of establiâbing bis title as sole owner in the district coart 
iin HiOhig^n, and tbat libel subsequently was sustained, and decree was en- 

: tered forlipeiant as prayed. It was admittéd by défendants that the objéct 
oï the temoval to Milwaukee was to forecloie thera, but the stockholders and 
assignée of the mortgage, who, with Z., were made défendants, denied any 
knpwledge of Z.'s purpose to libel the vesael there. Eeld, (1) that the removal 
of the D, was lortîous, and that her owner was entitled to recover against ail 
the deferidants the value of theuse of the vessel during the time she was de- 
taiued, for bis own time and reasonable personal expenses in recoveriug her, 
and the ejpense of puttln^ her in the same state of repair as when she was 
taken, but not for his costs in prosecuting thé libel filed in Michigan; (3) that 
none of tUe défendants except Z. were liabjéfor the reasonable costs and ex- 
penses of counsel in the Milwaukee suit, uiijess they authorized or ratifled. 
that proceeding; and (8) that exemplary damages could not be recovered, un- 
léss the séizure was wahton and malicious. 

8. Same— AdVïcé of CodnsSi,. 

Advice of Counsel is no défense to an action for a tort committed on prop- 
erty, unless Uie advice 'yras taken and foUowed in good faith; and not then 
except as to exemplary damages.' 

8. Damag?!8— Action agaiwbt Seterai. Défendants— Joint Jubgmbnts. 

Where there are seTeraldefendants, and tbe items of damages are distinct, » 
joint judgment cannot be eatered, unlesa each défendant is liable to the full 
; extent of the verdict. 

At Law.,1' ,■ '. 

The plaintiffwas the owner of a steam-vessel known as the " Johti D. 
Dewar," andi jtbe beat was engaged in passenger and. freight traffic be- 
tween the Lake Michjgan ports of Manistee and Frankfort. On the 13th, 
day of September, 1886, a suit was begun in the United States district 
court for the .Western district of Michigan, Southern division, by Cham- 
bers against défendant Zimmerman; Chambers claiming title as solS; 
owner to the vessel, and Zimmerman claiming in behaJf of John W. 
Zimmerman, his father, one-half interest. Final decree in favor of 
Chambers was made in that case JanUâry 4, 1888. Ail of the défend- 
ants except Zimmerman were stockholders in a steam-vessel known as 
the "George D. Sanford," engaged in the same business, and on the same 
route; and the boats were rivais in business. In July, 1887, a chattel 
mortgage exigted on the Dewar for about $3,700, (the same indebted- 
ness being also ôecured by a real-estate mortgage;) and she was worth 
from $7,000 to $9,000. About S375 was past due on the chattel mçrt- 
gage, which was held by Charles G. Wing, as exécuter ôf a will. De^ 
fendant Zimmerman and the other défendants entered into a combina- 
tion to get the Dewar out of the way by means of this chattel mortgage. 
They met togçther, and each défendant except Zimmerman pàid in a 
proportion of the money necessary to purchase the chattel mortgage, and 
on the 28th day of June, 1887, they procured Wing to assign the chat- 

>As to how lâr the défendant, in an action for inalicious prosecution, may rely'upon 
the advice iftf counsel, and as to the necessity of statUig to counsel ail the facts in the 
oose upQU whteh advice is sottght, seô Railroad Co. v. Hunt, (Vt.) 7 Atl. Rep. 277, and 
note; walker ♦■.' Camp, (lowa,) 27 N. W. Rep. 800, and note; Moore v. Railroad Co., 
(Minn.) 88 N. W. Rep. 884; Fire Ass'n v. Memmingi (Gto.) 8 S. B. Eep. 430; Mesher v. 
Iddings, (lowa,) 84 Jî. W. Rep. 828; DonneUy v..DBggett, (Mass.) 14 N. B. Rep. 161} 
Glasgow V. Owen, (Tex.) 6 8. W. Rep. 537; Mannlng v, Flnn, (Neb.) 87 N. W. Rep. 814. 
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tel môrtgage to défendant TJpton, payîng hîm the face thereof. On the 
next night, June 29, 1887, the vessel was at her dock in Frankfort, and 
Upton, with the sheriff ànd others, seized her, forcible disposessing the 
captain and crew employed by Chambers,-claiming to do so by virtue of 
the chattel mortgage, and sent défendant Zimmerman with her to Mil- 
waukee, to report for orders to G. C. Markham, their proctor. Markham 
was also Zimmerraan's proctor in the litigation about his claim to one- 
half of the vessel. Défendants claimed to hâve exhibited to Markham, 
as their counsel, a copy of this chattel mortgage before they bought it, and 
that he advised them they coùld with it seize and take the vessel to Mil- 
wankee, a,nd there foreclose the mortgage; and they claimed this course 
was taken pursuant to Such advice. The vessel arrived at Milwaukee June 
30th, and the next day the défendant Zimmerman, by Markham, as proo- 
tor, filed a libel in the United States district court at Milwaukee in favor 
of his father, John W. Zimmerman, making claim for John W. to one-half 
interest in the vessel, in the same manner as in the suit in the United States 
court in Michigan, and praying that the vessel be sold and the proceeds 
divided. Process issued, and the vessel was seized on thie claim; and the 
vessel was thus detained about 30 days at Milwaukee, when the libel was 
dismissed by the court. In the mean time Chambers paid the chattel 
mortgage and the costs, and immediately put the vessel back on the 
route. Chambers claimed to hâve tendered the fuU amount of the chat- 
tel mortgage the second day after the seizure, and that Upton replied by 
referring him to Markham, his counsel. The défendants admitted that 
they intended to foreclose the mortgage, and get title to the boat; but 
ail except Zimmerman disclaimed any knowledge as to the purpose to 
file the libel in Milwaukee. Plaintiff claimed that the libel was a part 
of the whole scheme, and was contemplated by ail the défendants be- 
fore the seizure. No proceedings were taken to foreclose the mortgage 
further than already stated. The chattel mortgî^e was in the usual 
form; and as to power of foreclosure nothing was said, except that it 
was written in it that in case of foreclosure notice of at least 30 days 
should be given by publication in a newspaper published at Ludington, 
Mich. The mortgage was made and filed in Michigan. Plaintiff claimed 
damages for loss of good-wUl, and injury to trade; for loss of use of ves- 
sel for 30 days; for expense of keeping crew employed 30 days waiting 
the recovery of the boat; for damage to the vessel by want of care and 
exposure while away; for expenses in procuring the restoration of the 
vessel; for attorneys' fées paid in the matter; for loss of time; and for 
exemplary damages. 

GodwvUy Adsit & Dunham, for plaintifl. 

Fletcher & Waniy, for défendants. 

Sevebens, J., (charging jury.) The verdict in this case must befor 
the plaintiff. The question for you is, what amount of damages should 
the plaintiff recover. He is entitled to recover — First. For the value of 
the use of the vessel during the time she was detained from him. Sec- 
md. For his own time and pepsonal expenses in recovering the posses- 
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sion ôf the vessél. TMrd. The expense of putting the vessel in the 
same state of repair as when she was taken. Fourth: The costs and ex- 
penses of the employment of counsel in the suit at Milwaukee in main- 
taining his right to the vessel. This would include the services of coun- 
sel in Michigan, so far as such services were involved in the Milwaukee 
case; but it would not include the costs or expenses of counsel in the 
suit then pending in the admiralty court of this district. The costs and 
expenses mentioned in ail the foregoing points must hâve been reasona- 
ble. 

But the right of the plaintiff to recover for the items stated in this last 
head isqualified by the condition that that suit was authorized or rati- 
fied by the défendants; ao that the proposition with the qualification ia 
this: the plaintiff is entitled to recover for his counsel fées and expenses 
of the suit in Milwaukee, incurred by hini necessarily in his défense 
there; provided you find that the défendants, ail of them, either author- 
ized the proeeeding taken in that suit, expressly, or by such gênerai del- 
^ation of authority to Markham as would justify him in instituting it; 
or, if they did not do this, that, aftor such proeeeding was taken, they 
approved it; for such subséquent ratification is in law équivalent to a 
previous authorization to do what was done. The défendants must each 
be shown to be liable to the extent of the verdict in order that a joint 
judgment should be rendered against them. The items of damages al- 
ready mentioned are those recoverable on gênerai grounds. And thèse 
are the only damages that should be included, unless you also find that 
the seizure was wanton and malicious. But such an élément does not 
exist where the défendant does what he does in a btmafide belief that he 
bas a légal right to do what he does. The défendants had a right to 
buy this mortgage, and to take rightful steps to foreclose-it. It would 
not, in such case, matter that they expected to buy in the boat, or that 
some other person would, and so take the boat out of compétition with 
the other boat. They had légal right to do this. But they had no 
right to seize the vessel for the purpose of taking lier to Milwaukee, and 
there foreclûsing the mortgage. This was unlawful, and they are liable 
for the conséquences already stated. If they took the boat to Milwau- 
kee believing they might lawfully do so, they are not liable beyond such 
conséquences. But if you find that they did not found their action upon 
such belief, but, with indifférence to the légal right, they acted with a 
wanton and malicious purpose to get the boat out of the way, by any 
available means, whether right or wrong, then you may also add to thé 
actual damages such sum as you think fit to impose by way of exam- 
ple, upon your own impression of the circumstances of aggravation. 
Upon this question of the good faith of the défendants, it is pertinent to 
know whether they acted upon the advice of counsel. When a man lays 
his business before a reputable attorney, gives him the facts, and then 
proceeds in good faith in accordance with the advice he gets, malice can- 
ûot be charged against him; and while he may be liable to actual dam- 
ages, if the advice was bad, he is not liable to exemplary damages. The 
question on this head turns on this point: Did the défendants commit 
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the acts complained of in the actual belief that they could lawfuUy do 
80? or did they act in wanton disregard of the lawful rights of the plain- 
tiff? 

There was a verdict for plaintlfï for $2,668. 



Oisos V. Flavel. 
(Diêiriet Court, D. Oregon. March 81, 1888.) 

SHIPPIUa— LlABILITY OF OWNBH OB VEBSEL FOB TOBT— PERSONAL INJURIES— 
CONTRIBUTORY NEGLIGENCE. 

Contributory négligence is net a bar to a suit in admiralty for damages 
on account of a peraonal injury; and, wtiere tlie fault which caused the same 
is concurrent or mutual, tbe court will apportion tbe damages according to 
the equity and justice of tbe case. 
Bylldbu» by the Court.) 

In Admiralty. Libel for damages. 
John H. Woodward, for libelant. 
C. E. S. Wood, for défendant. 

Deady, J . This suit is brought to recover damages for a personal in- 
jury suffered by the libelant while employed as mate on the steam-tug 
Columbia. 

It appears from the pleadings and évidence that on January 8, 1887, 
the défendant was part owner of the tug Columbia, then engaged in tow- 
ing vessels in and out of the Columbia river, when and for some time be- 
fore the libelant was employed thereon as mate; that on said date, the 
Columbia came info Astoria from a cruise on the outside, and laid up at 
her wharf, when the master went ashore, and left the libelant with the 
aid of the two deckhands, to put a few tons of coal aboard, as usual, pre- 
paratory to the next trip. 

In doing this, a gang plank about 18 inches wide was placed one end 
on the dock and the other in a sling over the deck of the tug, which was 
several feet below the dock, and stayed so as to keep it from swaying to 
either side. The coal was carried out on the plank in iron wheel-bar- 
rows and then dropped down the hatchway iiito the bunkers. 

The libelant wheeled one of the barrows, the handles of which would 
work up and down three or four inches and cause the barrow to tip from 
side to side, and on one occasion the libelant thereby lost his balance 
and fell to the deck of the tug and broke his leg, in conséquence of 
which he was laid up in the hospital, and rendered unable to work for a 
considérable period. 

It was customary to coal this tug in this way, and the master, who 
was fuUy aware of the fact, did not interfère to prevent it, or make ob- 
jection to it. There was also an iron chute on the dock, by means of 
which the coal could bave been, sent down into the hold through aman- 
hole in the deck, but that involved the further labor of moving it from 
wherè it fell, into the bunkers. 
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' Thé défense îs optt'tTiteutory negligèribè. ' In support bf it there was an 
attempt to ptrb\^ Ihàt the libdànt was intoxicated at the tinie ôf the in- 
jury, which failed. 

It was also contended thatthe libelant was not engaged in the perform- 
ance of his duty as mate, when wheeling coal, and therefore the défend- 
ant is not liable for the injury thns sustained. 

But in my jadgment this proposition cannot be maintained. It may 
be that he might hâve stpod by apid seen the two men put the coal 
aboard without hig.help. But certainly he was not to blâme for "lend- 
ing a hand," if Éé was mate. In reridering physical aid in so simple a 
matter as this, he need not bave failed in his spécial duty, which was 
the oversight of the business. 

And this, I think, is particularly so in the case of a srball vessel like 
the Columbia, with a crew, outside of the engine-room and pilot-house, 
of only three persons, — the libelant and two deckhands; the former of 
whom had corne up from the latter position while in the sarae employ. 

The third point made in support of this défense is that the mate had 
the choice of methods in putting the coal on board, and that, having 
adopted the dangerous one, he was guUty of négligence, and must bear 
the conséquence. In other words, he might hâve used the chute, or 
cbnstructed a gangway of greater width ont of the plank at his service, 
on the wharf; and, if the barrowà were otit of order, he might hâve in- 
formed the master of the fact, so that others could bave been obtained. 

Some barrows were exhibited in court, such as the évidence on the 
part of the défendant tended to prove were used on the occasion, and it 
was claimed that they wéte in good condition. They were not broken 
in any way, and did not appear to be out of order, but on taking hold 
of them and pressing the handles in an opposite direction, they moved 
Up and down about four inches, owing apparently to the large diameter 
of the loop at the end of them, in which the axles turned. 

I do not think there was any négligence on the part of the libelant in 
the use of thèse barrows, so far as their condition is concemed. But I 
do think it was dangerous to use them on this narrow plank at so great 
a distance above the deck. It is true, it was a niuch more expeditious 
way of getting the coal into place, than by the chute, as it saved oné 
handling of it, besides tlie wear and tear of the deck. And although, a 
wider way might hâve bèèn made by the use of another plank, it would 
haVe been inconvénient to wheel a barrow on such a surface, with one 
plank rising and the other sinking under the foot of the wheeler and the 
Wheel catching in the opening and closing gap between them. Perhapis 
this difficulty might bave bôen partially avoided by laying down a third 
plank over the joint between the first two. 

On the whole, my jiiàgment is that the libelant is not blameless in 
;this matter. He should bave put the coal on with the chute or con- 
fitructed a safer gangwE^y to wheel on. 

But the défendant îfl iibt without fàult in the premises. This was the 
usual method of coaling the Columbia. The chute was used for spécial 
reasons in coaling other tugs belonging to the same management. The 
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master of the Colambia knew that she was usually coaled by means of 
thèse barrows and this plank; and that it was being se done on this oc- 
casion. He made no objection to the praotice, or uttered any warning 
against it. In this, I think he was quite as culpable as the libelant. 

The limbs and lives of seamen are to some extent, in the care and 
keeping of the superior skill and intelligence of the master, and he ought 
not to allow them to use unnecessarily dangerous or risky appliances or 
methods in the performance of their duties, without objection or warn- 
ing. 

Contributory négligence is considered a bar to an action for damages at 
common law. 2 Thomp. Neg. 1146. But a better rule is recognized 
in the admiralty. Where the négligence is concurj^ent, or both parties 
are in fault, courts of admiralty will apportion the damages or give or 
withhold them, in the exercise of a sound discrétion, according to prin^ 
ciples of equity and justice, considering ail the circumstarices of the case. 
TheMarianna Fhra, 11 Wheat. 54; The Ejcplorer, 20 Fed. Rep. 135; The 
Wanderer, Id. 140; 2%e Max Morris, 28 Fed. Rep. 881; Atlee v. Pocket 
Go., 21 Wall. 389. 

It is true, that in The Oha/ndos, 6 Sawy. 544, 4 Fed. Rep. 649, and 
Holmes v. Eailway Go., 6 Sawy. 262, 5 Fed. Rep. 623, it is assùraed 
that in .the ease of personal injury, contributory négligence on the part 
of the libelant is a défense to a suit in admiralty for damages. But this 
question wa^ not raiised in thèse cases. It wasnot argued by counsel, 
or considered by the court. Neither was it material, as the court did 
not find there was any contributory négligence in the latter case on the 
part of thë libeknt's téstate, and only decided, that if there was, it could 
not he taken advantage of, unless it was pleaded. , In the former case it 
was found that the négligence of the libelant was the substantial cause 
of the înjury, and therefore he could not recover damages for it. 

This is the first time the question lias been made in this court, and I 
feel justified, in the light of the authorities cited, to foUow the leading 
of my own judgment, and hold that contributory négligence is not a bar 
to a 8\iit in admiralty, for damages arising from a personal injury. Foi: 
whatever may be said by the sages of the common law, about the diffi- 
culty in such cases of determining "whose wrong-doing weighed most in 
the compound that occasioned the mischief," it is not just to leave a sea- 
man to sufifer, without redress, ail the conséquences of an injury caused 
by the fault of his employers as weil as his own. 

In apportioning the damages, the fault of the seaman must not be 
overlooked; and the effect that should be given to it is suggested by the 
saying of Mr. Justice Story in The Marianna Flora, supra: "A party who , 
is in ddic^ ovight to make a strong case to entitle himself to gênerai re- 
lief." Biit for the allowance of spécial or partial relief the circumstances 
of the case are the only guide. 

The libelant claims $1,200 darbages for the injury, and damages in 
the nature of wages froni February Ist to the date of decree, at the rate 
of $50 a month. The libelant was receiving $50 a month on board when 
he was hurt, and was paid wages in full for January. The nature of thd 
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înjury sustaîned does not appear further than that his leg was fractured. 
There is no évidence as to the expense incurred in his cnre, and it is 
understood that he was caréd for in the Marine hospital without charge. 

My judgment is that the libelant ought to be Cbfnpensated for the loss 
of his time caused by the injury, and nothing more. The wages he was 
receiving, with board and lodging, indicate that his time was worth $75 
per month, 

The libelant allèges that he was not yet able to work when he filed 
his libel, April 22, 1887, while it is averred in the answer that by the 
middle of April he was as able to work as before the injury. Therô is 
no other évidence on the subject. 

I find that the time lost after January was two ànd two-thirds months. 
This, at the rate' of $75 a month, makes $200, for which sum, and costs 
and disbùrsements, the libelant is entitled to a decree. 



The Frank P. Lee.' 

Insxiïiance Co. of Ndb*h America v. The Frank P. Lee. 

(Olreuit Court, E, D. Pennsyliiania. March 10, 1888.) 

1. CÎ0I.LISI01I — SCHOOKEKS. 

Tho Bchoooerg A. and B. were sailing ofE Cape Cod, between 9 and 10 
o'clock at night. Both vessels were heading W. by N., on their starboard t£(ck, 
B. being a quarter to a half mile in the rear or A. The wind was coming 
from the N. N. W. There was f rom flve to seven miles of navigable water 
between the vessels and the shore. B. changed her course about two points 
southward, and ran under A.'s stern. Soon after B. again changed her course 
to go àbout across A.'8 bows, missed stays, and before getting ofE was struck, 
and sunk. No light was displayed from B.'s stern after passing A. Held, that 
B. was guilty pf négligence, and tbat there could be no recovery against A. 

a. 8ÀMB— LlGHTS AND SiGNALS— ABSENCB OF TOKCH. 

Failure to display a light or torch, required by the statutes, is négligence, 
if there is à po&sibility that a collision would hâve been avoided bad we re- 
quirements of the statutes been observed, 

AfBrming 30 Fed. Rep. 277. 

In Admiralty. On appeal from district court. 30 Fed. Eep. 277. 
Charles Gïbhons, Jr. , and Morton P. Henry, for Insurance Company of 
North America. 

Henry R. Edmunds, for Frank P. Lee. 

McKennan, J. The only real controversy hère is in the collision case. 
The facts involved are so few, and they are so fully stated in the opinion 
of the learned judge of the district court, and that opinion deals so sàt- 
isfactorily with the case, that both are adopted as theânding of facts and 
opinion of the court. Both libels are therefore dismissed, with costs. 

> Reported by C. Berkeley Taylor, Esq., of the Fhilaâelphia bar. 
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Chicago, B. & Q. Ry. Co. ■». Buelington, C. R. & N. tIy. Co. et al. 
(Circuit Court, 8. D. lowa. March 33, 1888. 

1. Oabbiehs— Commun Oabbibbs— Dctt to CoiolBCTraa Line — Boycotts and 
Steikes— CouBTs— Fbdbkai, Jubisdiction. 

The duty imposed upon railroad companies in lowa by the laws oî that state 
and by tbe "interstate commerce act, (Act Gong. Feb. 4, 1887; St. at Large 
1885-87, p. 379,) of receiving from Connecting roads freigbt and passengers, is 
one which the fédéral courts sitting in that state will enf orce by mandatory 
in junction where the injury resulting from its non -performance is continuing: 
and it is no défense to such relief that a strike of locomotive engineers and 
firemen has been ordered on plaintiS's road, and that if defendant's road 
should accept cars from tbe "boycotted" road its own men would be called 
out. 

S. InJUNonoN — Mandatory— Gbantino — Notice. 

As to défendants to a bill who haye not been served with notice, and wlio 
hâve not appeared, a mandatorj^ injunction will not issue on motion, but "if 
there appears to be danger of irréparable injury from delay," within thp 
meaning of Bev. St. TJ. S. g 718, a restraining order, to be served upon said de 
fendants with notice of the time and place of hearing, will be granted. 

In Equity. On motion for injunction. 

Anderaon & Davis, (Thomas Hedge, Jr., and Jos^h G. Anderson, of coun- 
sel,) for complainants. 
S. K. Tracy, for défendants. 

Love, J. Whoever, in my opinion, în a légal proceeding considers a 
railway company as a corporation for mère pecuniary profit to the owu 
ers of the property, without taking into account their character as qiuw, 
public corporations having public duties to perform, takes a view of the 
Bubject altogether narrow and misleading. 

It is one of the duties ofgovernment to provide and regulate public roads 
and high way s. It is a duty of go vernment because roads and highway s are 
indispensibîeto society, and because individuals are incompétent to estab- 
lish and control them. No government can rightfuUy delegate to indi- 
viduals or corporations its high duties so far as to place them beyond its 
own power, supervision, and controJ. The collection of the public rev- 
enue is a duty of government. It has been sometimes delegated to 
individuals as farmers of the revenue, but no government could right- 
fuUy place the collection of the public revenue beyond its own supervis- 
ion and control. It would be absurd to treat the collection of the public 
money by farmers of the revenue as a mère private business. They would, 
on the contrary, hâve comûiitted to them a public business — a duty of 
the government, in which the whole people would hâve a vast interest. 
So it is with the railway service, it is a quasi public business. The 
building, equipping, and management of a railway is not strictly a pri- 
vate enterprise. It would not be authorized by the government solely 
for private profit. That could not be done within the law of eminent do- 
main. The railway company, and ail who are engaged in the building, 
equipping, repairing, and keeping open a railroad as a public highway 
àlre performing one of the great duties of the government. The gover» 
v.34F.no.7— 31 



482 ,0>.f,:. • iraiDBIU.Ï. BEFO^TEPB. ,, 

ment for the tîme being commits to them for the benefit of the whole 
people a business — a public duty — iu tjie performance of which the peq- 
ple hâve an interest which is simply incalculable. It is clearly the dùty 
of the government in ail itsdepartmènts,withintheir respective sphères, 
to enforce, upon ail persons engaged in a business which thus concems 
the public welfare, the stfiict perforniânce Of their duty to the pnblici 
The stoppage of the runnîng of a systein of railways for weeks and months 
at a tinie njust ineyitably inflict enôrmoiië itijury upon the great public, 
for whose convenience and use railways are ai^thorized. By the non- 
operation of a railroad travel may be suspended; the merchant and man- 
ufacturer ruinéd for want of transportatioh; prttperty of incalculable value 
laid up- to perish by the way ; whole commujiities deprived Of thçir sup- 
plies of fuel and the other necessaries ol life, — in a word, mischiefa and 
sufferings may be inflicted upon the people which no words are adéquate 
to express. Who may arbitrarily, in considération of their owh priyate 
wrongs or interests, inflict such enormous eviis upon the very public by 
Whoèe liceïiàe ,and for whosé benefit railways hâve been authorizedand 
estabïished? Certain ciasses of nien for tlieir own profit engage muquad 
public service. They conceive themselves to be wronged, and they pro- 
oeed to redress their own private wrongs by inflicting incalculable inju- 
ries and sufferings upon whole commùnities of people. This they claim 
a right to do, not only by quitting the service in which they are ém- 
ployed, but by giving to their leaders the power to order off ail other 
men in thp same Une of employment from the similar service in which 
they are engaged. They thus claim the power, by the arbitrary and un- 
controllable will of a few leaders, to suspend the opération of a whole 
System of railvyays covering yast régions of countryl In their view ap- 
parentiy no one is concerned in such » transaction but themselves and 
the rail way çompany.I The great pyblïc- — the millions and tens of mil- 
lions of people who may be injuriously afi^ected by such irresponsible 
proceedings — are left out of view and whoUy ignored. To redress the 
small wrongs of a few they inflict irréparable injuries upon the raany, 

It would seem that the government ought in some way to protect the 
.public against the evjls gro^^ing ont of such a suspension of railroad 
transportation. But the remedy for the intolérable injuries which threaten 
the public, as wellasthe complainant, in that direction, must rest mainly 
with the législative department. , The power of the courts is extremely 
limited. The action at law for damages is clearly no remedy at ail, and 
tihe power pf a court of equity is mainly préventive. The power of a 
court of chancery to enforce the perfornaance of positive duties is circum- 
scribed within very narrow limita. Thus it cannot prevent the employés 
;0f a railway cpmpany from abandoning jLts service. However grievoua 
may! be; the injury inflicted upon the railv^ay company and the public by 
the sudden suspension of railway service over an entire System of rail- 
ways, I see no remedy for it in the restraining powér of equity. The 
court cannot prevent the railway employés from leaving their places, and 
it cannot compel them to retum to work. But hère a line must be drawn 
which the employés may not pass. If, having left the service of thé 
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Company, the men attempit in any way by threata, or force, or violence, 
or intimidation, or unlawful combinations, to interfère with the free will 
of other men who may be iridined to take their places, or with the prop- 
erty of the company, or with those who are ih the management of its 
afiairsj for the purposé of preventing the company from doing ita duty 
to the public as common carriers, the court may undoubtedly interpose 
jts power of granting injunctions to prevent intolérable mischief. Such 
injuries would be clearly irréparable. There would be no adéquate rem- 
edy at law. Actions at law would, in such cases, be simply futile, and, 
even if effectuai in particular cases, they would be so multitudinous that 
the remedy would be as bad as the injuries to be remedied. The em- 
ployés may quit the service of the company, and give place to other men. 
But it is a service that must be performed, and it must not be obstructed; 
and so long as the employés remain in the service, they are, like other 
men, bound by their contracts. They hâve assumed by contract to as- 
sist in the performance of a quasi public service, — a service the non-per- 
formance of which may be ruinons to the public, — and it is a serious 
question whether they may not be compelled while remaining in the 
quasi public service of operating a railway to perform their duty. But, 
since the company has the power of discharge, equity would not inter- 
fère by injunction, except in a clear case of spécial necessity. I wish to 
be understood as giving at présent no opinion upon this point. 

In the next place, what disposition shall be made of the complainant's 
application for a mandatory injunction against the défendant company 
and its managing oflBcers compelling them to perform their duty as re- 
quired by the law of both congress and the state of loiva? Thèse défend- 
ants hâve appeared by counsel, and admitted thé truth of the allégations 
of the bill, and they do not deny that they are required by law to re- 
ceive and moye the complainant's cars. They adnjit that they bave refused 
to perform this duty, and they give as a reason for their refusai that, if 
they receive and haul the complainant's cars, their firemen and locomo- 
tive engineers will abandon their service, and leave the company with- 
out the means of operating their lines. There can, of course, be no doubt 
about the law of both the gênerai and state governments requiring the de- 
fendant corporation to receive and move the complainant's cars, whether 
empty or loaded. The law of lowa provides that it shall be the duty of 
any railway corporation to receive and transport the empty or loaded 
cars furnished by any Connecting road to be be delivered at any station or 
stations on the Une of its rbad to be loaded or discharged, or reloaded 
and returned to the road so Connecting. 1 McClain's Ann. St. p. 367, 
§ 10. 

The United States Interstate commerce act' provides that every com- 
mon carrier shall, according to their respective powers, afford ail reason- 
able, proper, and equal facilities for the interchange of tratfic between 
their respective lines, and for the receiving, forwardihg, and delivery of 
property and passengers to and frora their several lines, and those con- 

lAet Gong. Feb. 4, 1887 ; (St. at Large, 1885-87, p. 879.) 
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necting therewîth, and shall not disçrîmînate in their rates and chargea 
between such Connecting lines, bat shall not be construèd as requiring 
any common carrier to give thé use ipf its tracks or terminal facilities to 
another carrier engaged in like bi^isiness.. 

Npw, the question is, what sHall bç obeyed, — the law of the land, or 
the order of the chiefs, of the Iqcpmôtive engineérs? Shall a railway 
Company refuse obédience to thé^xpress provisions of the statutory law 
because some of its employés threateh to quit its service, and thus stop 
the ruhning of its trains? Shall the court présume that they will carry 
out such threats, and deny relief tô' the complainant upon thatpresump- 
tion? No temporary inconveniénces to the défendant company, or the 
public whom it serves are, in my judgment, for one moment to be com- 
pared with the fatal conséquences which must ensue from a précèdent by 
which it would be established that a railway company may, in violation 
of the law of the land, refuse. to reçeive and haul the cars of a Connecting 
Une, at the command of any irresponsible persons, or from its own belief 
and appréhension that its employés will leave its service, and stop the 
opération of its lines. Such ah excuse as this is wholly inadmissible, 
and it must be set aside. If, in this case, the refusai of the défendant 
corporation to move the cars of the complainant be sustained, it will fol- 
low that, whenever in the future the locomotive engineérs and firemèn 
shall enter upon a struggle with any one road, ail other corporations 
having Connecting lines will, in violation of law, be warned not to inter- 
change cars with the offending road, and compelled to obey the behests 
of their employés. Thus may the transportation of vast régions of 
country covered by Connecting lines be controlled and paralyzed at the 
arbitrary will and pleasure of thei iprotherhood of Locomotive Engineérs. 
Indeed, it seems to-day to be by the grâce of the leaders of this associa- 
tion chat the varions corporations owning the vast network of railways 
west of Chicago are pertiiitted to operate their lines. The people of this 
vast région may at any moment be deprived, by the arbitrary fiât of the 
association in question, of ail raiiroad facilities. Is this a power fit to 
be assumed and wielded by ariy set of irresponsible men under the sun? 

There is another matter vvorthy of considération by the défendant com- 
pany. If it refuses to receive.and move cars laden with goods or mer- 
chandise, wiU the company not be liable for any damages which may 
accrue to the owners and consignées of such shipments? Is it not the 
rightof the citizen and owner ofgbods shipped to bave their property 
received and transported by the défendant as a common carrier, and does 
not this right belong to the.shipper, by both the common and statu te 
law? Suppose the goods, being perishable, shbuld go to destruction by 
the way; suppose they be ordered for a spécial purpose, and fail to reach 
the consignée in time; suppose byreason of the delay caused by the act 
of the défendant there should be a heavy décline in the market, would 
not the défendant company be liablé to the owner and consignée in dam- 
ages? 

The injury complained of is clearly irréparable, except by the remedy 
now prayed for by the complainant. It is a continuing injury. It 
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may occur every day, and many times a day. This complainant is a 
common carrier, and cannot refuse to receive and carry goods destined 
to persons living or doing business upon the defendant's line. Yet the 
complainant must either refuse to receive such goods, and abandon ail 
its business connected with the defendant's line, or receive them and al- 
lovv them to accumulate upon its own tracks, or in warehouses at the 
place of connection between the two roads. 

The mandatory injunction against the défendant .company and its chief 
officers as prayed for will be granted, to continue in force till the next 
session of the court to be held at Keokuk on the 24th day of the prosent 
month, upon the complainant giving bond in the sum of $5,000, to be 
approved by the clerk of tbe court. The clerk will approve the bond, 
and issue the writ. No temporary injunction can now be granted against 
the défendants who hâve not been served with notices, and who bave 
not appeared, but the order is that the application for the same be set 
down for hearing on the same day, (March 24th,) at Keokuk, at 9 o'clock 
A. M. , and that in the mean time a restraining order in accordance with 
the provisions of section 718, Rev. St. U. S., be issued and served upon 
said défendants, with notice of the time and place designated for the 
hearing. The clerk will issue the same in accordance with the order 
signed and âled herewith. 



Hazard et al. v. Dillon et al. 
{Oireutt Court, 8. D. Nm York. March 28, 1888.) 

1. Tbusts— DuTY DP Trustées— BrLLs for Accoukting — Misjoindek op Gaitses. 
In a bill by the stockholders to compel the trustées of a company to account 
for the unpaid profits on their respective shares upon the completion of the 
trust, it is improper to join a complaint against the trustées to compel them to 
acount for and pay over to one of the complainants certain dividends wrong- 
fully paid by them to a third party upon bis nominal and f raudulent owner- 
ship of stock, in which dividends the other complainants bave no interest. 

8. Same — Pabtibs— Of Corpokations — Stockholdbbs. 

To a bill by the stockholders against the trustées of a company to compel 
an accounting and distribution of the dividends and profits upon the comple- 
tion of the trust, the real owner of shares obtained by fraud from the trustées 
by a nominal owner, is a proper party complainant, although such real owner 
bas not cpmplied with the trust agreement; the compliance by the nominal 
owner inuring to the beneflt of such real owner. 

8. Same — Estoppel op Trustée to Allège Fbaud. 

A contract for tbe construction of a railroad was assigned in trust for a com- 
pany, the trustées of which were also the directors of the railroad. Held that, 
in an action by the stockholders of tbe construction company to compel the 
trustées to account for the profits from such contract, the trustées could not 
assert that the contract was in fraud of the railroad. nor that the stockholders 
had paid no considération for the contract, and that the railroad was not a 
necessary party. 

À, Same— Lâches or Limitations — Demurrbb. 

A bill by stockholders to compel the trustées of a corporation to aceount 
for the dividends and undistributed profits derived from the construction of a 
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railroaiâi is&bt defnMirrablë on th« girbund of lâches or limitation where the 
bill f ails to sjtpw on it« face whea tae road was completed or wben the right 
to final aoQoUnting, acciued. 



, In Equity. On demurrèr to bill. 
Jpsephff. Ohoate, ior plaintiffs, ' 
John F. DUUm and Artemas Se ffolm.es, for défendants. 

SHiPMÀk, J. This is a deiixurrer to a bill in equity. The complaîn- 
ants are Rôwlarid Hazard aind sundry other stockholders in the Crédit 
Mobilier of America, a corporation which was creatèd under the laws of 
the State of Pennsylvania, who bring the bill in behalf of themselves and 
ail qthers Who were stockholders in said corporation on October 15, 1867, 
and July 8, 1668, and who may elect to unité in the cause as coraplain- 
ants, and the said Crédit Mobilier. The défendants are Sidney Dillon 
and divefS'Others, who were éither the trustées named in the hereinafter 
recited agréçthent, or the succéssors Of said trustées, Or their administra- 
tors or eiécntors. ' 

The àverments of the billare as follows: On August 16, 1867, a con- 
tract for thé construction of certain portions of the railroad and telegraph 
line of the Union Pacific Railroad Company wâS èntered into between 
that corporation and Oakes Ames. On October 15, 1867, a written 
agreement was made between said Ames of the first part, Thomas C. Du- 
rant, Oliver Ames, John B. AUey, Sidney Uillon, Cornélius S. Bushnell, 
Henry S. McComb, and Benjamin E. Bâtes of the second part, and the 
said Crédit Mobilier of the third' part, by which the said contract was as- 
signed to the parties of the second part, upon, inter aUa, the following 
conditions and trusts, viz.: That the parties of the second part should 
perform ail the terms and conditions of the said contract so assigned, 
which were to hâve been perfQrmed by the said Ames, and that the avails 
a.nd proceeds of said contract, after certain déductions for expenses, 
should be heM by the parties of the second part for the use and benefit 
of the several persons holding aiid owning shares in the capital stock of 
the said Crçdlt Mobilier of America on the day of the date of the contract, 
or their assigns, and for the use and benefit of. the assignées of such 
holdera who might comply with the provisions of the said contract. 
Said Bushnell and Durant were two of the three members of the execu- 
tive committee of said railroad company, who had, on behalf of said 
Company, executed the construction contract with Oakes Ames. On 
July 3, 1868, the agreement of October 15, 1867, was, by an agreement 
in writing, «xecuteti by ail the parties to said first agreement, and by 
the then stockholders of the said Crédit Mobilier, so far changed and mod- 
ified that 'aU the trusta in favor of the stockholders of the Crédit Mobilier 
of America, and the assignée of stockholders thereof, were thereby trans- 
ferred to and vested in the persons named in said last agreement, in the 
shares and proportions annexed to their respective names, said persons 
being aU th«i stockholders of the Crédit Mobilier. The individual com- 
plainanta were then stockholders thereof, and now are beneficiaries un- 
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der said conlract. At the date of each of saîd agreements, said Durant 
was the nominal owner of 5,658' shares of the capital stock of said Crédit 
Mobilier Cîompany, but in faet the same had been fraudulenty acquired 
by him with thç funds of said company, and said shares equitably be- 
longed to the other stockholders of said company in proportion to their 
respective shares in its stock. Said trustées proceeded to act as suçh, 
and received large amounts of money and securities. The complainants 
and said Durant complied with the provisions of the agreement pf Oc- 
tober, 1867. AU the work undertaken by said trustées to be performed 
has been completed, and the trustées hâve received, or ought to hâve re- 
ceived, from the railroad company ail the sums payable for said work; 
and it is aUeged tbat " nothing remains for said trustées to do but to ac- 
count for and to pay over to the complainants and their co-beneficiaries 
under said agreements the dividends, profits, and sums to which they 
are equitably entitled." It is not aUeged when the railroad was com- 
pleted. No account of the proceeds and avails of said contracts has been 
rendered by said trustées, although they hâve been often requested to 
render such an account. Of the cash and other property which were re- 
ceived by the said trustées under and by virtue of the aforesaid agree- 
ment of October 15, 1867, some portions hâve been divided and distrib- 
uted among the beneficiaries under said agreement, but of the exact 
amount of such distribution, the complainants are not advised. The 
residue of said property has not been distributed or otherwise accounted 
for, but the exact amount thereof the complainants are ignorant of; nor 
hâve the complainants knowledge of the amounts of, in cash or things of 
value, which were in ail received by the said trustées under said contracts. 
They know that the amounts thus received were large, amounting tq 
many millions of dollars. Demands hâve been made in behalf of the 
said beneficiaries upon some of the said trustées for an inspection of their 
books, but the demands hâve been refused. No account of the syims 
of money and of the earnings has been filed, nor hâve they rendered to 
the eeduia que irusl&nt any statement of the said earnings, although re- 
quested 80 to do. 

The bill further allèges that, although it was the duty of the trustées 
to exécute the trust faithfuUy, they neglected to give proper attention to 
it, appointed improper and unsuitable agents, and that thé losses by rea- 
son of their breaches of trust amount to $10,000,000. The particular 
wrongful acts and neglects which are specified are the intrusting the su- 
pervision of the work to said Durant, who they knew was reckless, dis- 
honest, and unfit to hâve the control of important financial interests. 
It is all^ed that he actually conducted the business extravagantly and 
fraudxilently; and thus through the négligence of the trustées, said Du- 
rant defrauded the complainants out of large sums. 

On or about January 7, 1869, and February 1, 1870, the trustées 
transferred to said Durant, as dividends and profits upon the 5,658 
shares of Crédit Mobilier stock nominally standing in his name, ^5,316 
shares of the stock of the Union Pacific Railroad Company, and its in- 
come bonds to the amount of #700,000, although they knew and had 
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notice that saîd divîdends did not equitably belong to said Durant, and 
should not hâve been paid to him. In 1868, a biJl in equity was filed 
in the suprême court of the state of Rhode Island by Isaac P. Hazard 
and others against said Durant and other trustées, praying that Durant 
should be enjoined from receiving or disposing of, and that the trustées 
should be enjoined from paying or delivering to him, any dividends or 
earnings which should be thereafter declared or paid upon said contract. 
The Crédit Mobilier, the Union Pacific Railroad Company, Oliver Ames, 
John Duffj add said Durant appeared in said suit, and in August, 1868, 
an injunctionpenrfmte lite was granted and served upon them in accord- 
ance with the prayer of said bill. In December, 1882, a final decree 
was made in said suit that the said 5,658 shares of stock of the Crédit 
Mobilier Company (and also 49 45-100 additional shares, making in 
ail 6,707 45-100 shares) had béen purchased by said Durant with the 
funds of said corporation, and were, in fact, its propevty, together with 
any dividends and profits which had accrued to him as the holder of 
said shares, and he was directed to deliver said shares and dividends to 
commissioners appointed to receive the same. No decree was rendered 
against the other défendants, because the ûnly trustées who had been 
served with process had diedduring the pendency of the suit, without 
leaving any éstate, or any executor or administrator, within the state of 
Rhode Island. Said Durant did not comply with said decree, but was, 
and contiûued to be until his death, insolvent. The bill then allèges 
sundry facts for the purpose of repelling any charge of lâches in not hav- 
ing previously instituted a suit for the recovery of the dividends upon 
said 5,658 ôhares. The bill prays, inter alw, for an account of ail the 
tooneys or other things of value received under the aforesaid contracts, 
for a discovéry of the manner in which said amounts of moneys or other 
things were disposed of, and of the residue which remains in the hands 
of any of the défendants; that the défendants may be charged with ail 
the profits which they received or ought to hâve received under said 
contracts, and with the amount of ail losses or damages sustained by the 
beneficiaries by reason of the négligence and improper conduct of the de- 
fendants and of their agents in said trust; for tlae payment to the com- 
plainants of the just proportion of the said avails and profits due upon the 
same stock of which said Durant was the nominal owner ; and for the pay- 
ment of the value of said 25,316 shares of Union Pacific Railroad Stock, 
and of said income bonds; and for the payment of such moneys, and 
the delivery of such stocks and bonds, as n^iay be found to be due to the 
complainants. 

The défendant Dillon has demurred to the bill: (1) For misjoinder of 
parties, in that the Crédit Mobilier is improperly joined with the indi- 
vidual complainants. (2) For misjoinder of causes. (S) For want of 
equity in each and ail of the complainants, and non-joinder of the Union 
Pacific Railroad Company, (a) The complainants show no consider-' 
ation for, and no interest in, and no equity to enforce the contract of 
1867 and 1868. (6) The contract itself is fraudulent, illégal, and void, 
and the complainants ave participes criminis, notcoming withclean hands, 
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or to enforce any meritorious equity. (4) Because the claim .sought to 
be enforced is stale, and is barred by limitation and lâches. 

For the sake of convenience, I shall consider the questions raised by 
the demurrer in a différent order. 

1. The alleged misjoinder of causes of action. Itplainly appears that 
the bill has two objects — First, to compel the défendants to pay to the 
Crédit Mobilier, one of the oomplainants, the particular dividends which 
were wrongfully paid in 1869 and 1870 to Mr. Durant, upon his nom- 
inal and fraudulent ownership of 5,658 shares of the stock of said Com- 
pany, the title to which was in litigation in Rhode Island, from 1868 to 
1882; seamd, to compel the défendants to account to the said Crédit Mo- 
bilier, as the owner of said 5,658 shares, and to the other stockholders 
in said company for the unpaid dividends or profits, ifany therebe,upon 
their respective shares in the said Crédit Mobilier Company, which ought 
to hâve beeu divided among said stockholders at the completion of the 
construction contract. The propriety of this joinder is attacked upaii 
the ground that the matter of the repayment to the Crédit Mobilier of 
the dividends upon the Durant stock is a matter with which the individ- 
ual stockholders hâve no interest, and that ihus two distinct and inde- 
pendent matters are linked together in one suit. The complainants, as- 
senting to the proposition that there is a union of independent matters of 
account, with one of which the Crédit Mobilier is solely coucemed, dé- 
fend the bill upon the principle that in a bill for accounting against trus- 
tées ail of the cestuis que trustent must be before the court with their claims, 
especially where there has been a breach of trust, and misapplications pf 
funds, and where an accounting is necessary to ascertain the amount of 
the funds. This gênerai rule is a correct one, and when the ascert^in- 
ment of the amount which properly belongs to a trust fund, and the di- 
vision of such amount among the cestuis que triistmt, are the only subjects of 
the bill, the ruleis to be observed. But it does not follow because the 
défendants are trustées, and ail the complainants hâve différent claims as 
cestuis que trustent against them, that therefore ail possible claims which 
arise upon différent sets of facts, and in which the complainants hâve no 
common interest, are to be grouped together in one suit, if the question 
of the paynient of some of their claims has no bearing upon the ascer- 
tainmentof the amount which properly belongs to the trust fund. Di- 
verse subjects in which the complainants bave no common interest, and 
the décision of one of which does not affect theaùiount of the trust fund 
to be divided, should not be joined together, even in a bill for account- 
ing by cestuis que trustent against trustées, solely on the grounds that each 
subject relates to the management of the same trust. Again, the fact 
that the différent causes of action relate in some way, but not in the 
same way, to the management of the trust fund, is not sufficient to jus- 
tify a coiiibination, in one suit, of ail the varions causes of complaint 
against the trustées, if the causes of action are of so différent character 
that it would be inconvénient or unjust to unité them in one suit. In 
Campbell v. Mackay, 1 Mylne & C. 603, the court, after asserting what has 
been declared else where, that "to lay down any rule, applicable univers- 
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ally, 01* to isay what constitutes multifariousness as an abstract proposi- 
tion, is, uponthe authoritiesuttôrly'iùipossiblei" also èaysi 

"iFrequeritly the objection raised, thoughtermed 'multifariousness,' Is in 
façt more propprly migjolnder; tUat is to say, the cases ptclaimsunited inthe 
bilï a^ë of so différent a characïér that the court will not permit them to be 
iitîgated in one record. It may be that the plaintifEs and défendants are par- 
ties to the whole of the transactions whicb form the subject of the suit, and 
nevertbelessthose transactions moy be so dissimilar that t^e court will not 
allow tbpmto be joined together, but w^ill recuire distinct records." 

T?hè' question then résolves itself into this: Is the repayment of that 
portion ûf thé declared dividénd, which Wks TvrongfuUy paid to Durant 
— being a niatter in which the Crédit Mobilier solely is interested — a 
subject which, by reason of ils sepàrate character, ought not to be joined 
with ak aëcounting for the benefit of âll the stockholders for the purpose 
of aSoertsaihing the amount of the fund which has not been divided? 
Thé s^îfic claim to the dividend Ivrongfully paid to Durant does not 
arife but iûf thé same transactions *hich croate thé second cause of action. 
It ârîséS'Oùt bf Durant's fraud, aûdthe trustées wrongftil complicîty with 
it by thë'pàyment to himof a properly declared divîdênd, which should 
havë bèéû paid to anothér Jiefsdnl' ' The first cauSe of action is the pay- 
aient' ttfascertained profits to a ^eïsOû who had fràudùlently represented 
hitaàélf as a stockholder, and is tO be paid to the Crédit Mobilier, notas 
a part of the trust fund whiéh is lo bé divided, but because the défend- 
ants wtbh^uUy paid that dividend to thé wrong person; the second cause 
of action is the ascertainmentbfihe amount of the undistributed portion 
of thé fuiSdi •" The firgtisnoï'strictly a matter of accounting; the second 
isa pfoiier inatter of accoUnt. The two subjeçts are distinct, and are 
governed'Jby différent priricipleS, and hâve very lîttle in common with 
each othër. -They seem to be linked together, iiot becausé they hâve a 
naturel rélatioriship to each othér, but in the eXpectation that strength 
may be dérived from the union. The second cause of demurrer is sus- 
tained. 

2. Thé'BJIisjoinder of pairties. If the Crédit Mobilier Company ia the 
owner of the shares which stood in Durant's name, it is properly a party 
with the nâïùed stockholders of record in a bill for ah account from the 
trustées, ahdiSentitled to participate with the other stockholders in any 
benefits Which tnay resuit theréfrom. It was riot named in the deed of 
trust, aM, as a matter of course^ not being a stockholder of record, it 
coùld nçt itself comply with the fifth article of the contract in regard to 
fufniéhing' a proxy to thé trustées; but the person in whose name the 
«tock fradduléntly stood corn plied with ail the provisions of the contract. 
The Crédit Mobilier, being thé real' owner of the Stock of which Durant 
wàs thé ' hëininal owner, his ■ compliance with the contract provisions 
must inùre to its benefit. If it is once admitted that the corporation is 
the réal owûèr of the stock, and that the nominal owner has performed 
ail the técjtiîïements of the contract, there is no technical reason which 
should ptéVlent thé real ownèr's securing the benefits which legally belong 
to thé ownérship of the shares. 
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8. The alleged want of equity in each of the complaînants. Tlie de- 
fendant next contends that, inasmuch as the assignment of the Oakes 
Anaes contract to trustées, who were also directors in the railroad Com- 
pany, was, fraudaient, the complainants, who neither paid anything nor 
parted with anything of value in pursuance of it, cannot be permitted in 
a court of equity to seek for or to obtain any of the pecuniary fruits which 
bave ariseu from the fraud. I do not deem it important to discuss the 
principles which underlie this proposition, or the cases in which the 
principles hâve been presented in différent phases; but one marked dif- 
férence between this case and many of its predecessors is to be noticed. 
This contract was not illégal by reason of a statutory prohibition of it, 
whether presumably or actually fraudulent. It was not absolutely void, 
but was voidable at the élection of the defrauded party. The railroad 
Company has made no effort to déclare or hâve it declared void, and has 
affirmed it, so far as waa possible, by its long silence. If the trustées 
hâve in their hands any of the profits of the contract which they re- 
ceived as trustées for the complainants, it is not permitted to them to 
assert what the defrauded party has declined to assert, and to claim ad- 
versely to those for whom theyacquired and ought to hold the property, 
or to refuse to pay over the results of the executed contract, or to claim 
that their cestuis que trustent, having paid nothing under the contracta, 
hâve no équitable rights in its fruits. Railroad Go. v. Durant, 95 U. S. 
576; Brooks v. Martin, 2 Wall. 70. For this reason it is not necessary to 
make the railroad Company a party. It hau now no interest in the con- 
troversy. - 

4. The défense of the statute of limitations, of lâches, and of the stale- 
ness of the claims. In regard to the claim of the Crédit Mobilier for the. 
(lividend wrongfully paid to Durant, the pleader recognized the duty of 
alleging adéquate excuses for the delay in bringing suit upon causes of 
action which arose in 1869 and 1870, and has stated reasons which, un- 
contradicted and unexplained, are apparently sufficient. In 1868, and 
before the payment of thèse profits, and in anticipation thereof, the 
Rhode Island suit was commenced, to which the Crédit Mobilier and 
Durant were parties, and which was not decided until 1882. Meantim© 
it was not the duty of the corporation to commence in its own name an 
independent suit for the recovery of thèse dividends. The défendants 
also insist that the claims of the complainants for the payment of undis- 
tributed profits, and the reimbursement of losses, is, upon its face, a 
stale claim, which has been well known since the road was completéd, 
but which was sued upon after five of the seven trustées were dead, by 
parties who had fora longtime slept upon their alleged rights, and there- 
fore was not properly the subjeçt of an equity" suit in May, 1886, when 
the bill was filed, and that no apology for the lâches is presented in be- 
half ôf any party other than the Crédit Mobilier. The bill does not state 
when the road was completéd, or when the right to a final accounting 
commenced, but it is said by the défendants that the date of the cpmple- 
tion of theroad was, in the case oî U. S. v. Railroad Co., 99 U. S. 4952, 
judicially aâcertained to be in 1869, for the purposes which were at i3su» 
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in that litigation, and that the date is a matter of public history. "Courts 
will take notice of whatever is generally known within the limits of their 
jurisdiction; and if the judge's memory is at fault, he may refresh it by 
resorting to any means for that purpose which he may deem safe and 
proper." Broum v. Piper, 91 U. S. 37. Courts also take judicial notice 
of matters of public history which affect the whole people. Bank v. 
Earle, 13 Pet. 519, 590; 1 Greenl, Ev. § 5. It is true that the building 
and completion of the Union Pacific Railroad were facts of great public 
importance. It was undertaken at a critical period in the history of our 
country, as a military necessity for the préservation of its territory, and 
as a most important instrumentality for the common beneflt of widely 
separated states. "It was a national work, originating in national ne- 
cessities, and requiring national assistance." U. S, v. Railroad Co., 91 
U. S. 72, But I hâve serions doubts whether the date of the comple- 
tion of a railroad is within the class of eveuts of public history of which 
courts are permitted to take judicial notice in the décision of a question 
of the character which is heré presented. I hâve more serious doubts 
whether, without évidence, it can be judicially assumed that, although 
the road was completed for certain purposeS in 1869, and was completed 
to the satisfaction of the commissiôners appointed by the government in 
1874, either bf those dates can be taken as the date when expenditure 
by the contractors ceased, and they were discharged from their obliga- 
tions by th© Company, and the duty of accounting only remained. It 
is not improbable that the road was in running order for trains before 
the necessary dépôts, complète equipment, rolling stock and side track- 
ing had been finished; and it would be imprudent to infer that because 
trains habitually ran over the road, and it had been accepted by the gov- 
ernment, therefore the contract had been completely performed. I am 
therefore of opinion that the question of the effect of the statute of limit- 
ations or of lâches or of staleness does not arise upon the face of the bill. 
The second cause of demurrer is sustained. 



Mbrchants' Nat. Bank of Chicago et cd. v. Sabin a al. 
(Circuit Court, D. Minnesota. April 4, 1888.) 
Crbditor's Bill — Paildbb to Show that Lbgal Rbmbdt has been Ex- 

HAC8TED. 

A bill by a judgment creditor fordiscovery showing that, when the exécution 
was returned' unsatiafled, and when the bill was tlled, there was projjerty, 
within the knbwlèdge of the creditor, subject to levy on exécution, fails to 
show that the légal remedy has been exhausted, and is demurrable. 

In Equity. On demurrer to bill, 

The plaintiffs, the Merchants' National Bank, of Chicago, and First Na- 
tional Bank, of Ithaca, are judgment creditors of the firm of J. H. Towns' 
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hend & Co., composed of the défendants James H. Townshend, D. M. 
Sabin , and George M . Brueh , Their j udgments were recovered and doek- 
eted in thia court January 6, 1886, in suits on promissory notes made 
by the firm of J. H. Townshend & Co. to the order of the Northwestern 
Manufacturing & Car Company, and by that company indorsed. This 
bill is exhibited against the partners in the firm, against Maria Louise 
Brush, wife of the défendant George M. Brush, and against R.'B. Lang- 
don, the Minnesota Thresher Company, a corporation, and J. C. O'Gor- 
man. The bill allèges that on March 16, 1887, exécution on each judg- 
ment was issued against the property of J. H. Townshend & Co., and of 
each partner, and that on March 23, 1887, the marshal made return 
thereof; "that said défendants, nor either of them, had any goods, chat- 
tels, lands, tenements, or real estate within said district whereupon to 
ievy and satisfy the said exécutions, or any part thereof;" and that said 
exécutions are whoUy unsatisfied. In respect to the défendant Sabin, 
for whom this brief is filed, the bill further allèges, as foUows: That 
Mr. Sabin is or claims to be a créditer of the Northwestern Manufacturing 
& Car Company, (a corporation, which is insolvent, and whose property 
is in the hands of a receiver appointed May 10, 1884, by the district 
court for Washington county, Minn.,) upon claims of $128,893.33 and 
$736,000, and $3,500 respectively, amounting in ail to $868,393.33; 
that thèse claims bave been duly filed with the receiver, but are con- 
tested and undetermined; that the stock, property, and assets of the car 
Company are " very nearly adéquate to pay and discharge ail of the just 
debte andliabilities," and that the claims of Mr. Sabin, if sustained, are 
worth at least $60,000. And the plaintiffs say that if this court will ap- 
point a receiver of Mr. Sabin's property, and order such receiver to sell 
thèse claims, the plaintiffs will procure a bid therefor in excess of $2,000. 
The bill further allèges that the défendant thresher company is a corpo- 
ration organized for the purpose (among others) of buying the property, 
assets, indebtedness, and stock of the car company, and for manufactur- 
ing ofsteam-engines, etc., with an authorized capital divided into $4,000,- 
000 of preferred stock, and $3,000,000 of common stock; that its plan 
is to issue its preferred stock in exchange for claims against the car com- 
pany, and its common stock in exchange for preferred stock of the car 
company, share for share. The bill further states that on May 10, 1884, 
Mr. Sabin was a man of large means, and, among other things, was the 
owner of or equitably interested in a majority of the $4,000,000 cajjital 
stock of the car company; was a partner in J. H. Townshend & Co., and 
was also beneficially interested in many other enterprises unkuown to 
the plaintiffs; that défendants Townshend, Sabin, and Brush hâve 
property and other équitable interests and Giings in action of the value of 
more than $2,000, exclusive of ail prior claims thereon, but which the 
plaintiffs bave been unable to reach by exécution on their judgments. 
The bill further states that the défendant Sabin bas recently become the 
owner of, or equitably and beneficially interested in, a large amount of 
the stock of the thresher company, which stock is of great value, and has 
not been transferred to Mr. Sabin on the books of the company, and 



plaiotiffs hffve no mçans of deteririiping accarately the ai^qunt of stock 
so owne5 toy Mr. Sabin^ or in which h6 is so interested; that Mr. Sabin, 
iinless restrained by injunction, will convert hia claims against the car 
Company into preferred stock of tbe tbresher company,:and will sell or 
dispose of such stock so as to hinder and delay plaintiffs in collecting 
their judgments. The bill further allégea thut the firm of J. H. Tovvns- 
hend & Co., being a debtor to the First National Bank, of Stillwater, in 
more than 016(000, that bank recovered judgment in Dakota territory, 
and levied upon éleva tors in that .territory belonging to the firm, sold 
them on exécution, and became the purchaser; and that afterwards the 
bank sold and conveyed the elevators tothe défendant Maria Brush, wife 
of défendant George M. , for a large considération, ail of which was paid 
by défendants Sabin and George. M- Brush, for whom she now holds the 
title in trust> ail for the purpose of defrauding the plaintiff and other 
creditors. ; The bill further allèges that défendant Sabin waa indorser of 
the car çompany's paper to the amount of over $1,000,000, and was 
rendered iusolvent by the company's failure. That défendant O'Gorman, 
then a man of moderato means, has since acquired and now holds prop- 
erty, (whether real or personal is not stated) worth over $50,000; but 
that ail of it has been bought and paid for by Mr. Sabin and is held 
uppn a secret trust for him by Mr. O'Gorman, who is his confidential 
friend, .advjser, and employé. The bill further allèges that Mr. Sabin 
has,,without considération, tranaferred a large amount of real or per- 
sonal property, or both, owned by him or in whiçjh he had a bénéficiai 
interest, to the défendant R. B. Langdon, with intent to defr.s,ud his cred- 
itors. No attempt is made to identify the property. The bill also allèges 
(page 13) that the défendants; Town^hend, Sabin, and George M. Brush, 
or some of them, are owners of or in some way interested in some real 
estate or eonxe chattels, or some contracts fpr real estate, or in the rents, 
etc. , of somç real, estate, or in the stock of som e corporation ; and that some 
of them hftvç in possession some mooey in coin or bank bUls, and bave 
some money or sçourities for payment of money held by some other person 
or persons in tjjuat for them, or some of them; and that if they, or either 
of them, baye made any trçLUsfer of any part of their property or effects, 
the plaintiffs belle ve that such transft'r.ismerely colora ble, and made to 
defraud creditors. To this bill the défendant D. M. Sabin has demurred 
for want of equity, 80 also the other défendants. 

Clapp & Macartney, for comj)\ainft,nt8. 

George B. Yoy/ng, Searles, Etudng & Gaii, Fayette Marsh, and Woods, Hahn 
.<Jr itïngrjnan, for, défendants, 

, Nei^on, J..J. (afier stating fhefacts asahove.} A court of equity will give 
reliçf in favorof ,thé judgment créditer only when the remedy at law is in- 
adéquate and aot effectuai to reaoh property by exécution, or when there 
isBome obstruction to the enforcement of the légal remedy. The right 
to relief, in thfg présent suit is claimed upon the ground that the légal 
remedy hft$ Been pjirsued and exhàustçdi and that the debtorhas prop- 
:erty interests not subject to an exécution at law, but such ascan be 
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reached in equity. The complainant obtained judgments, and exécu- 
tions were issued and retômèd by the officôt. The debt is not paid, or 
any part of it, and relief c^n only be obtained, if at ail, by the issuance 
of an cdias exécution, or id equity, by à creditor's bill. The latter course 
is pursued, and to entitle the complainant to pursue this remedy it must 
appear in the biU that a judgment was obtained, and that exécution is- 
sued and was returned by the officer to whom itwas directed unsatisfied. 
The allégations in the bill deflnitely deacribe the judgments and exécu- 
tions, ànd thereturn upon each of the latter is in the foUowing words: 

"That said défendants, nor either of them, had any gôods, chattels, lands, 
teneraents, or real estate, within said district whereupon to levy and satisfy 
the said exécutions, or any part tliereof." 

It is necessary to hâve the exécution returned before any relief can be 
given, and it must be alleged inthe bîU that the légal remedy bas been 
exhausted by the creditors without being able to obtain satisfaction of 
the debt. If the return of the officer u^wn the exécution, set forth in the 
bill of complaint shows the remedy afforded is ineffectual it is sufficient. 
The court does not inquire how diligent the officer is in bis effort to find 
property subject to levy, flnd hià l«turn is conclusive; but it must appear, 
however, by the allégations in the bill, that the légal remedy is not ef- 
fective. A party who seeks a court of equity, in a case like this one, is 
required to show in bis bill distinctly ail the facts which entiùe hinl to 
such aid, for the court will not grant the relief claimed, or interfère if 
there is a plàin and adéquate remedy at law. The bill must chargé that 
the judgrhent créditer cannot discoyer and reach the debtor's property 
interests at law. 

In this bill of complaint it appears that the assets of the debtor sought 
to be appropriated to the satisfaction of the debt are subject to levy on 
exécution under the statute ôf the state of Minnesota, and that the cred- 
itor had knowledge of them at the time the officer made bis return. The 
légal remedy , for ought that appears to the contrary, is full and adéquate, 
and bas not been exhausted. It is essential to the jurisdiction of this 
court in a suit for discovery and relief, on the groùnd that the légal rem- 
edy of the creditor is exhausted, that the bill must charge that the judg- 
ment debtor bas no property sulsject to exécution atlaw, and if thecom- 
plainants charge and show in their bill that property of the debtor sub- 
ject to exécution exiated at the time he filed bis bill, he does not require a 
a discotery and relief in a court of equity, Such is the complainant's 
condition, and the demurrer must be sustained, and it is so ordered. 

The demurrers interposed by the other défendants are also sustained, 
and the bill dismissed. 



496 FEDERAL BEFOBTEB. 

Neal V. FosTEB et dé 
(Oiruit Court, D. Oregon. April 6, 1888.) 

1. EquitY— 'Pl.nADiNa — Cboss-Bill — Right to Filb— DbmubkEb. 

A cross-bill is a mode oî obtaiaing relief or making a défense to whîcli a 
défendant may rësort as against the plaintiff or a co-defendant in the original 
bill, without leave of the court, and the question of his right to file the same 
when and as it may be done, may be made and determined on demurrer. 

2. Same— TiMK Tô File— Atter Publication dp Tbstimont. 

Where a cross-bill does not seek to introduce new or f urther testimony on 
the matters in issue In the original suit, it may be ûled after publication bas 
passed, or the testimony thereabout is taken. 

8. Same. 

As the testimony in equity cases is no longer taken secretly or kept from 
the inspection of tue parties until what was called publication, the mère fact 
of publication having passed or the testimony being closed in the original 
suit, ought not to prevent a défendant from nling and maintaining a cross- 
bill even touching mattets in issue in said suit. 

{SyUàbiia by the Court.) 

In Equity. On demurrer to crosa-bill. Action to set aside convey- 
Bnces.> 

Earl 0. Bronaugh, for plaintiffs. 
James K. Weatherjord, for défendant. 

Deady, J. The original bill in this case was filed on July 1, 1886, 
against James H. Foster, John A. Crawford, William Crawford, Ashby 
Pearce, John R. Baltimore, J. L. Tiles, E. Walden, and W. H. Goltra, 
andthe.object of it was to hâve certain conveyances of real property sit- 
uate in Albany, Linn county, theretofore made by Foster to the Craw- 
fords and Ashby Pearce, set agide as fraudulent. 

The other parties, including Goltra, were made défendants in the bill, 
because they were, or claimed to be, judgment creditoxs of Foster's, and 
in their answers they set up their claims accordingly. The Crawfords 
and Foster answered the bill, denying that the conveyances were fraud- 
ulent. The plaintiff replied, and on October 7, 1886, the case was re- 
ferred by the circuit judge to a master, who on August 29, 1887, filed 
his report of the évidence taken by him, and also his conclusion of fact 
and law thereon, as directed by the order of référence. 

In his answer Goltra states that in February, 1886, he obtained judg- 
ment in the state circuit court for the county of Linn against Foster on 
divers claims for the sum of $16,118.84, for which he claims a lien on 
the property in question. ; 

On November 14, 1887, the défendants Foster and John A. and Will- 
iam Crawford, had leave to file what is styled therein, "a supplemental 
cross-bill," in which it is alleged as a bar to Goltra's claim to enforce his 
judgment against the property in question; that on February 10, 1886, 
he commenced a suit in the state circuit court aforesaid against the plain- 
tiffs in the cross-bill to enforce the lien of his judgment against the prop- 
erty in question, on the ground that the conveyances thereof by Foster 
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to the Crawfords were fraudulent, because made with intent to defraud 
Goltra and other creditors of Foster; that the défendants in said suit an- 
swered the complaint, denying the allégations of fraud, and averring that 
the conveyances were made in good faith, and for an adéquate considéra- 
tion; that Goltra filed a reply to this answer, and uppn the issue thus 
raised the cause was, on July 9, 1886, heard by said court, which found 
that the conveyances in question were made to the Grawfords in good 
faith, and for an adéquate considération, and decreed that the bill be 
dismissed, and the défendants recover their costs; that Goltra appealed 
from said decree to the suprême court of the state, where, on April 11, 
1887, said appeal was, by the order of said suprême court, dismissed at 
the cost of the appellant, whereby the decree of said circuit court of July 
9, 1886, remains in full force and effect, and is now binding between the 
parties thereto. 

On December 31, 1887, Goltra demurred to the cross-bill. On the 
argument .the objections made to the filing of the bill when the applica^ 
tion was made therefor were restated, and insisted upon. The point 
was also made that the cross-bill does not state the facts of the original 
biU. 

The bill states the commencement of the original suit, giving the date 
thereof, and the names of the parties thereto, and adds, "the object and 
purpose of said original bill being as therein stated and prayed." 

The proceedings on the original bill are then stated as above, down to 
the filing of the master's report, to which is added the allégation that 
Goltra was made a défendant in the original bill, as one of the creditors 
of Foster, while his interest was that of a plaintifF; and by said bill and 
the report of the master, Goltra is represented as being entitled to share 
in the proceeds that may accrue to the creditors of Foster by virtue of 
any decree of this court in the original suit. 

It is said that the cross-bill should state the original bill, or the par- 
ties, prayer, and object of it, the proceedings thereon, and the right of 
the plaintiff therein, which is sought to be made the subject of the cross- 
litigation. Story, Eq. PI. § 401; Adams, Eq. 403. In England, wherç 
this rule had its origin, a cross-bill might hâve beeu filed in another 
court than that in which the, original was pending. Story, Êq. PI. § 
400. in such case it would be necessary to set forth the matters in the 
original bill, and its prayer and object, together with the proceedings 
thereon, if any, so that the court might be possessed of the whole case, 
of which the cross-bill is only a part. But this practice never obtained 
in this country. In the national courts, at least, the cross-bill must, 
from the necessity of the case, be filed in the circuit court where the 
original bill is depending. 

In such case there is no necessity of bringing the facts of the original 
bill or its object or prayer to the attention or knowledge of the court by 
repeating them in the cross-bill, and a mère référence to the bill, which 
18 already before the court; and a part of the case is suâicient for ail 
practical purposes. Of course, it is necessary to set forth in the cross- 
bill so much of the matter in the original bill, and the subséquent plçad- 
v.34F.no.7— 32 
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ÎDgS aAd ptëceedings thet-ebn, àsi mày benecessary to show what right 
Ôt dëfëlise is sought to be Wougbt before the court for adjudication, ànd 
to maké â proper case therefof. ■ 

THis bas been donc in tbia case. Gbltra, a défendant in the original 
bili, but whose iriterest in the suit is that of a plaintiif, seeks by his an- 
swer, ih Case the court should find that the con voyances by Foster to the 
Crftwfords are void as to the Créditors of the former, and order a sale 
therëof, to hâve his judgment against his co-defendant Foster satisfied 
ont pf the proceeds of the property. And now his co-defendants in the 
origîhàl bill, Foster and the Crâ'svfords, seek by thô cross-bill to set up 
als agaitast Mm the défense of a prî6r adjudication by the stàte court, as 
betwéen them, of the question of the validity of the conveyances. 

Itiâ admitted that the défense as stated is a bar to the deraand of 
Goltra to bave his claim satisfied out of the proceeds of this property; 
thàt', 'having litigated th0' question bf the validity of the conveyances of 
thè^fthie as àgainst the cireditors of the grantor in the state court with 
him and his grantees, thé CràVyfoïds, he is estoppèd to allège or claim 
anythitg to the contrâry of the decrëë in that suit. 

A cross-bill is generally considered and used as a matter of défense, 
and tù&y answer the purpose of a plea puis darreiii cohtinuance, where the 
matter of the défense ari'ses àftét answer. A cross-ibill is either brôught 
against the plaintifif in the original bill or One or iiioré of Ùie défendants 
thèrëirlj ànd the original arid éross-bill are considered one cause. 1 
Smith, Ch. Pr. 459; Story, Eq.'H. §§ 389, 393; Àdams, Eq. 4Q2', EM 
V. ScMeffdviiyl Johns. Gh, 252; Ooss v. De FaSe, 1 WaU. 14. 

It is also màintained thàt the cross-bill is filéd too late, and that noth- 
ihg haS arisén since the commencement of the suit which would jùstify 
its fllin'g, • This poini 'fràs màde and argued on the application-for leave 
to file the crops-bill, and it isëontended that the question carihot nowbe 
ràised âgàin ph the demurrer. 'But the rule is otberwise. Itwas not 
BleCeSsary to give notice of the' application for leàvé to file a cross-bill; 
nor, s6 far as I am advised, to obmin leave before doing so. The only 
casé I have found on the sùbject is Brœison v. Raikoad Co., 2 Wall. 283. 
There a, cross-bill filed without leàve of the court was set aside as irregu- 
lar. But it wks filed by a péfsën not a party to thë suit, who petitioned 
the court fôfleàve to answér for à défendant corporation, thenin default, 
of which he wâs a stockholder, and also to file a cross-bill. Leave was 
given to file the answer, but as to the cross-bill the order of the court 
was silent. The party filed the answer for the corporation, and. also a 
crosé-bill, which was subsequently set aside becauSe filed without leave, 
by a stranger to the suit. ' 

A cross-biU is a régular and Içgitimate proceedingîn a court of equity, 
to which aiiy party défendant faïay resort in a propér case, without any 
spécial leaVe of the court. Biitin doing so he must conform to the law 
or rule which goVôrns the ca^e, or tâke the conséquence. Story says, 
(Eq. PI. § 682:) "A cross-bill will be open to à demurrer if itis filed 
cûntrary to thë practice of the court, and under circumstances in which 
a pure crbss-bili is not àllowed." And as an illustration he cites the case 
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of a crosKS-bill filed after publication of the testimony în the original suit, 
which seeks to introduce new testimony as to matters already in issue 
therein. 

It is generally stated in the bocks that a cross-bill must be filed before 
publication,'— that is before the taking of testimony in the original case 
is closed, and the same opened to the inspection of the parties or pub- 
lished, — unless where some new matter, as a release, arises afterwards, or 
the case appears at the hearing too imperfect to reach and settle the 
rights of aÙ the parties. 

As an illustration of the reason of this restriction, Chancellor Kent, in 
Meld V. Schiefélin, 7 Johns. Ch. 253, says: "It is too late, after publica- 
tion, to introduce new and further testimony to the matter in issue by 
the contrivance of a cross-bill. It would be doing, in an indirect way, 
per obliquuni, what is forbidden to be done directly,"— referring to Ham- 
efëly V. Lambert, 2 Johns. Ch. 432. 

The reason given for this is that, if after the publication of the testi- 
mony, and the défendant bas found out wherein it is defective, he was 
allowed to supply the same by suppletory proof taken on a cross-bill, 
there would be great danger of perjury and fraud. Fidd v. Schieffelin, 7 
Johns. Ch. 254; Story, Eq. PL § 395. 

But the fact on which this artificial superstructure of caution and pré- 
vention is raised bas long since ceased to exist in the courts of the United 
States. At one time ail testimony taken in a suit in equity was taken 
by examiners, or commissioners on written interrogatories, and neither 
the parties nor their attorneys were allowed to be présent at the examin- 
ation, while the persons before whom the testimony was taken were 
Bwom to secrecy, 1 Smith, Ch. Pr., 40, 356-359, 361-374. The tes- 
timony was then returned into court sealed up, and remained so untilthe 
taking of testimony in the case was closed, when an order of publication 
wag passed, and, the dépositions were opened. 

Now, however, under equity rule 67, the testimony may be taken 
orally before an examiner in the présence of the parties and their attor- 
neys, who propound the interrogatories, and, when taken on commission 
and written interrogatories, the dépositions may be and usunlly are 
opened and inspected as soon as returned to the elerk's office. In other 
words, there is no longer any secrecy in the premises, and there is now 
no reason why the period or fact of publication should be arbitrarily pre- 
scribed as the point of time beyond which a cross-bill cannot be filed. 
The court may, ma sponte, direct the filing of a cross-bill when it appears 
necessary to a complète détermination of the case, at any time before 
final decree; and, in my judgment, there ought to be no fixed rule 
against a defendant's filing a cross-bill in a proper case before the final 
hearing; the objection of lâches being disposed of in each case on the 
particular circums* .nces thereof, or by rule of court or the suprême 
court. 

But even under the old state of things the objection to filing a cross- 
bill after publication had passed was really confined to cases, or at least 
the reason given for it would so confine it, where the cross-bill sought to 
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fntroduce new or further testimony conceming the matters already in is- 
sue. Forum Eomanucd, 46. But this bill seeks nothing of the kind. 
It sets up a prier détermination between the plaintiffs therein and the 
défendant Goltra of the question of the validity of the couveyances to the 
Crawfords, a matter which is not mentioned in the original bill, or the 
answers thereto, and about which no testimony could hâve been taken, 
and conceming which there can be no danger of perjury, for it must be 
proved, if at ail, by the record. 

The application for leave to file the cross-bill was placed on the ground 
that the défense did not àrise until April 11, 1887, when the suit of 
Goltra against Foster and the Crawfords was finally determined in the 
suprême court by the dismissal of the appeal, and therefore it was in the 
nature of a plea puis darrdn continuance. This conclusion was based 
on thè theory that the decree of the state circuit court in Goltra v. Foster 
et al. was suspended during the appeal, and could not be used as an es- 
toppel while the appeal was pending, according to the ruling in Califor- 
nia under a similar statute, which déclares that "an action or suit is 
deemed to be pending from the 'commencement thereof until its final dé- 
termination Upon appeal, or until the expiration of the period allowed 
to take an appeal." Code Civil Proc. Or. § 505. See Sharon v. Hill, 
11 Sawy. 302, 26 Fed. Rep. 337. But the suprême court of the state, 
in Day v. Holland, 15 Pac. Rep. 855, hâve since held otherwise, and 
said, in effect, that the decree of the lower court was operative for ail 
purposes during the appeal as wéll as the period allowed for taking it. 
And so, in the light of this décision, the right to file the cross-bill can- 
not be rested on this ground, 

It may be taken for granted that the plaintiffs in the cross-bill could 
not hâve the relief prayed for therein as against their co-defendant Gol- 
tra, by answer, or otherwise than by cross-bill. 

The filling of the bill took place before the cause was submitted for 
final hearing. It sets up a simple, distinct défense against Goltra's right 
to hâve his judgment satisfied out of this property. As it rests on an 
alleged record, the détermination of its truth or sufficiency cannot mate- 
rially delay or préjudice the final disposition of the case. Under the 
circumstances, I do not think the demurrer to the bill ought to be sus- 
tained on the ground of delay in filing the same. Some other causes of 
demurrer are assigned, but as they were not noticed in the argument, 
and do not appear to be material, they need not be considered. 

The demurrer is overruled. 
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GuKTHEE et al. V. LiVEKPooL & LoNDON & Globe Ins. Co. 

{Gireuit Court, E. D. Nm Jorlc. March 17, 1888.) 

IssuKANCE— Conditions of Polict— What Constitutbs Bbbach. 

A policy of insurance containing a clause that kérosène shall not be stored 
on the promises insured, excepting to use for lights, if tbe same be drawu 
and the lamps flUed by dayliglit, to wbich is attached two ridera, bestowing 
the privilège of keeping not exceeding flre barrels of such kérosène, and using 
ît for lights on such premises, provided the lamps are trimmed and flUed by 
daylight, is avoided by drawing kérosène by lamplight to loan to a neighbor, 
causing an explosion by which the entire building was burned. 

At Law. On motion for new trial. 

Action by Amelia A. Gunther, executrix, etc., and others against the 
Liverpool & London & Globe Insurance Company on a policy of insur- 
ance issued by such company. 

C. Bainbridge SmiÛi, for plaintiffs. 

William Allen Butler, for défendant. 

Lacombe, J. When the testimony in this case was closed, défendant 
jaoved for the direction of a verdict. The court was inclined to grant 
euch motion on the ground that it appeared by uncontradicted évidence 
ihat the cause of the fire was the drawing of kérosène by lamplight. In- 
asmuch, however, as much testimony had been introduced bearing on 
another défense, viz., the présence or use of gasoline or benzine on the 
premises, the motion was denied, with leave to renew after verdict as a 
motion for direction of judgment. Ail question as to the drawing of 
kérosène by lamplight was withdrawn from the jury, and upou plaintiffs' 
case, and the other défense, their verdict was for the plaintiffs. The de- 
fendant now moves for a new trial on the same ground as that urged 
■when the case was closed; not making the motion reserved to it, for the 
leason that such motion is "not in consonance with fédéral practice," 
because a compulsory nonsuit is not permitted hère, and its practical 
équivalent — the power to direct a verdict — does not exist after verdict 
rendered. Under the authorities it is no doubt true that the very same 
process by which a state judge nonsuits a plaintiff on the whole case on 
grounds of law, is called the " directing a verdict," when practiced by a 
fédéral judge. Oscanyan v. Arms Co., 103 U. S. 261. It would be mat- 
-ter of regret, however, if the fédéral courts should by sticking in the 
bark of mère verbal dialectics be unable, despite section 914, Rev. St., 
to avail themselves of a state practice so simple, sensible, and efficient 
AS that of directing judgment of nonsuit upon reserved points of law after 
verdict. Shepherd v. Bishop, 6 Bing. 485; Downing v. Mann, 3 E. D. 
Smith, 36; Inmrance Co. v. Mînard, 2 N. Y, 98; SheUington v. Howland, 
53 N. Y. 371. By the refusai of the court, however, to charge his last 
five requests, and by the déniai of his motion to direct a verdict in his 
favor, counsel for the défendant is entitled to apply for the relief he now 
Asks. 

iïeither the plaintiffs' extended argument, nor a careful examination 
■of tbe authorities cited in his brief, bas altered the opinion expressed on - 
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the trial. The circumstances under wbicb the âre origînated were thèse: 
On Aijgiist 15, 1879, tiyq servants belonging to the Bath Park ,Hotel, 
situatea about a mile distant, came to Walker, the proprietor and occu- 
pant of the insured premises, to borrow some kérosène oil. [There was 
considérable conflict^ of testimony as to whether it was kérosène or gaso- 
line which they came toget; but the jury bas found that there was no 
gasolineoi^ the promises, and this motion will therefore be determined 
upon the assomption that the oil on the insured premises was kérosène.] 
Theiir ireqùest was acceded to, and they wére referred by Walker to one 
of bis employés, who was directed to supply their need. With two com- 
mon open wooden pails, which they had brought to carry the oil in, and 
accompanied by Schuchart, Walker's employé, carrying a lighted lan- 
tern, thé Bath Park employés went to the "oil-room." In this room, 
which wâs generally under Schuchart's charge, there was a barrel of kér- 
osène, a can, some old rubbish, and a stand on which lamps could be 
filled. It was under what was known as the"pavilion," its floor a foot 
or so below the level of the ground, apparently without a window, and 
entered; by a narrow door. Schuchart first set his light — an ordlnary 
stable lantern, with holes in the top— upon the door-sill, and began 
to draw; into the pails. The first of thèse leakedj considérable oil was 
spiUed^. land its contents were then poured into the second pail. About 
this tim^ the lamp was brought from the door-sill nearer to the barrel^ 
and shortly afterwards— pnly a few minutes after the party entered 
the oil-roc|m: — there ensued an explosion and conflagration by which the 
premises, were totally destroyed. There was some conflict as to the pré- 
cise timç of explosion, but ail the testimony showed that it was about 
dusjî, darker in the oil-room than it was oytside, and there is no dispute 
but that the oil was not being drawn by daylight only. 

Is a loss so caused covered by the policy ? It is undoubtedly true that 
written cJaUiSes and riders will prevail over the ordinary printed forma of 
insurance çontracts, and that, as the contract is an instrument prepared 
by the insurer, ail doubts or ambiguities are to be resolved against him. 
But the two essential rules of interprétation, which are the headlights un- 
der which ail written instruments should becoustrued, are just as appli- 
cable to çontracts of insurance as to any other agreements, — the whole 
document must be considpred, and it must be construed so as to give ef- 
fect to the intent of the parties as indicated by the language employed. 
The contraqt in suit, which covered a summer hôtel, used as a dwelling- 
house in the winter seaspn, was on one of the ordinary printed forms 
of policy uged by the def^iîd{|.nt. It contained, as suçh. policies usually 
do, many carefully drawn i provisions, paragraphed and numbered, re- 
stricting the opération of îhç contract, and saving the company from 
claimsfor loss arising under circumstances which exposed them to some 
unusual hazard which they were npt willing to accept. One of thèse 
paargraphS; M as foUows: . 

«11.» • • Petroleum, rock, earth, coi»l, kérosène, or Carbon cils ofaay 
desorlptlonv whether crude or réflned, benzine, berizole, naphtha, * * * or 
any other iwaammable llquid are not to ,be stored, used, kept, or allowed on 
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lihe above premisesj tempofarily or permanently, for sale or otherwise, unlesa 
with written permission indorsed on this policy, excepting the use o£ refined 
<5oal, kérosène, or otlier carbon oil for lights, à the same is drawn, and the 
lamps fliled, by daylight. Otherwise this policy shall be, nuU and void." 

This paragraph déclares its meaning with no uncertain sound. First, 
it absoluteiy prôhibits, exoept upon written permit, the "storing, using, 
keeping, oraÛowing" of kérosène and certain other oils on the preraises, 
temporarily or permanently, and for any purpose whatever, ("for sale or 
otherwise.") It next makes an exception in favor of kérosène, but with 
clearly expreisSed restrictions: (a) The kérosène so kept is to be used for 
lights. It is not to be kept " for sale," or kept or uséd " otherwise, " except 
for lights; and manifestly for lights on the insured promises. (6)Theker- 
osene which might thus be kept " for lights " is to be drawn by daylight. 
(c) The lamps in which the kérosène kept "for lights" is bu/ned must 
be filled by daylight. (tî) As to any other manipulation of kérosène 
■which is necessary to its use "for lights," the paragraph above quoted is 
silent. Thé nôxt inquiry is whether elsewhere in the contract thére is 
-anything so ihcônsistent with the terms of this paragraph as to maké the 
meaning of the conttact doubtful even; for doubts mil be resolv^d âgainSt 
-the insurer. Tîie gênerai description of the propei-ty, viz.: "The twb- 
«tory frame hôtel building, with one-story fraraé kitchen and two-Story 
pavillon adjoining and communicating, situate on Gravesend Bay at 
Bath, Kings Cô., L. I., [it is understood the above property is to be oc- 
cupied by a family when not in use as an hôtel] "— is certainly nôt ihcon- 
sistent with a provisipn irestricting the keeping aiid use of kérosène to 
the single purpose of lighting the premises. In that respect the case dt 
bar differs fi-om the JEZiarper Caaea anà the others cited, where the ordi- 
nary use of such premises, as the policy described or the survey dis- 
■closed, wàs inconsistent with the restrictions of the printed form. Nor 
does the provisioti as to spécial means of lighting, which was wrîttén in 
with the description of the premises, présent any such inconsistency. 
The "privilège to use gasoline gas, gasometer, blower, and generator 
being under ground about sixty feet from rriain building, in vault; no 
beat emplôyed in prôcess," — does not import that the insurëd may not 
also use' kérosène for lighting the premises under the conditions of the 
policy, nor imply that he may keep or use it for any other purpose or 
in any othër way. 

It further appears that at the time of issuing the policy there was at- 
iached to it a rider containing a customary privilège attached genérally 
to policies, and expressed as foUows: "Privileged to use kérosène oil for 
lights; lamps to be filled and Irimmed by daylight only." What eflèct 
hàs this upon the provisions of paragraph 11, above quoted? In the 
first place it imposes an additional restriction upon the insured, for it 
forbids the "trimming" of lamps except by daylight. Paragiaph 11, 
by its silence, permitted trimniing — an opération not wholly free from 
■danger when conducted by artificial light — at any time. The ridçr is 
thus Sùscelptible of intelligent interprétation, without finding its sole 
meauibg in the endeavor to dispense altogethér with the kérosène clause 
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of the policy» In view of the riile of construction which requires us to 
Gonsider the whole contract, the meaning of this rider is to be deter- 
mined only after its ternis are coUated with those of paragraph 11 , above 
quoledi When this is done, it will be at once seen that there is nothing 
in it which will warrant the contention that kérosène may be kept "for 
sale," or kept or used "otherwise" than forlighting the premises. Thèse 
buildings certainly could not be used as a store-house from which might 
be obtained the oïl necefsary to light some other premises, even if those 
otheir premises were used by the assured. Thelights in which the kéro- 
sène,- — which the assureli was thus authorized to keep, — ^was to be burned, 
were to be filled with that kérosène by daylight only. ïhe rider is silent 
as to drawing. The sounder interprétation would seem to be that, as to 
drawing, the original form, being unmodified by any inconsistency in 
the rider, should control; but even if the effect of silence in the rider on 
thatsubject is to make tl^e whole contract silent as to the time of draw- 
ing kérosène under the privilège, then the utmost that can be claimed 
for the privilège given to the assured under the rider and contract is thisr 
"You shallnot," says the insurer, "keep or use kérosène oil for sale, or 
for any other purpose except that of lighting the premises. As to the 
oil which you thus use forlighting, you must not pour itintoyourlamps 
except by daylight; but we do not care when you draw the kérosène 
which we thus allow you to fill your lanips with." In view of the testi- 
mony in this case, such a clause would probably hâve afforded abundant 
protection to the insurer. If the kmps were not to be filled except by 
daylight, no one would be likely after dark to draw oil, which could not 
be poured into them till the next morning. And no one who was draw- 
ing oil with which to fill the lamps of that hôtel would be likely to draw 
it in an open wooden pail, or otherwise than into a can such as might 
be thereafter conveniently used as an instrument for filling the lamps. 
The expert testimony shows that such a mode of drawing would be quite 
safe, and that it is only the agitation and exposure of a broad surface of 
the liquid which renders the présence of a light dangerous. The kéro- 
sène oil which look fire in this case, however, was being drawn for no 
such purpose; and the language of the rider canoot be stretched so far 
as to cover à loss caused as this was, by opérations not allowed by the 
policy. 

Finally, plaintiffs sought to sustain their case on the terms of an- 
othei rider, written on the margin of the policy, at the close of the sea- 
son of 1878, when the assured decided to give up lighting any part of 
the premises with gasoline. It reads as follows: "Privileged to keep 
not exceeding five barrais pf kérosène oil on said premises." There is 
nothing in this claiise, however, at ail inconsistent with the restrictions as 
to drawing whiçh the policy contains. Nor does it at ail import a keep- 
ing for any purpose other than that already provided for, viz., the light- 
ing of the premises. It merely provides how much kérosène may be 
kept under the gênerai license to keep, implied in the kérosène clause 
and the rider. It is not concerned either with the uses pr manipulation 
of the oil so kept. The clause and both riders stand perfecUy together. 
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The motion should be granted; and if, under the fédéral practice, a 
judgment cannot now be directed for the défendant on the point reserved, 
a new trial will be ordered. 



Beooks V. Carter et al. 

{Circuit Court, 8. D. Oeorgia. March 21, 1888.) 

ABSAin-T AiiD Battert— Cim. Actioïî— Plba in Mitigation of Damages. 

In an action of assault and battery défendant pleaded in mitigatlon of dam- 
ages tbat plaintiff had promulgated a slander upon défendant'» sister, and 
tnat after getting plaintiS in his power, and giving him atnple opportunity to 
clear bimself by namiug the originator of tbe slander, whicb plaintiil failed 
to do, défendant tbereupon borsewbipped him. Held, tbat siicb a plea is not 
good upon demurrer, tbe facts allégea not amounting to a justification. 

At Law. Damages for assault and battery. Demurrer to plea. 

S. A. Ried, Casey J. Thoniton, and Hardeman & Davis, for plaintiff. 

Dupont Guetry, for défendants. 

Speer, J. Tins action was brought against tne aeiendants for assault 
and battery. The allégations of the plaintiff were that the défendant 
Barnum induced the plaintiff to cali with him on one Searles. Com- 
plainant consented to go, and, when the carriage-shop of Searles was 
reached, the plaintiff was surrounded by the four défendants, three of 
whom threatened him with weapons, Barnum compelled him to pull off 
his coat, and cruelly whipped him with a buggy whip. The jJea of 
Barnum averred that on the day of the assault he, Barnum, came to 
town, and received a note from one Everett stating that the plaintiff had 
promulgated a slander upon his (Barnum's) sister. Barnum went im- 
mediately to see the plaintiff, and requested him to go with him to 
Searles' shop, whereupon the plaintiff went. When Searles and the 
plaintiff were confronted at the shop, the plaintiff charged that Searles 
had made the defamatory remarks. Searles denied it, and asserted 
that the plaintiff had made them. The plea states that the plaintiff 
tbereupon admitted that he had in fact made the stateraent. The de- 
fendant thendemanded of the plaintiff his "author," and plaintiff failed 
t» give any author. By this the pleader meant, the author or origi- 
nator of the slander. Défendant then told plaintiff that he would give 
him five minutes in which to give the author, but in fact he gave him 
«. quarter of an hour, and then told him he would give him five min- 
utes more, if he desired it, and plaintiff replied, "it was not any use, 
if he was going to whip him, to whip," — upon which the punishment 
was then inflicted. The défendant also states that he offered to go with 
plaintiff anywhere he desired to go, and to allow him to bring any 
friends he desired, when plaintiff declined both offers. By this it is 
presumed that the pleader meant that the défendant offered to gO out 



606, FEDERAL EEPORTEIÎ. 

and fight a pîtched battle with Ihe plaintiff or wîth the plaîntifPs frîends. 
Thèse factà were set. up in mitigation of damages. The plea was de- 
murred to. 

It is difficult to perceive any principle of those laws which are made 
for the préservation of social order upon which this plea can be sus- 
tained, and the court cannot sanction a plea of this character, however 
much it may syrapathize with the alleged indignation of the défendant. 
The facts would not amount to complète justification, and where facts 
ofiFered to be used for mitigation of damages as establishing a less aggra- 
vated case against the défendant do not amount to a justification, and 
merely tend to palliate the character of the offense, and mitigate the 
wrong, tbey are admissible in évidence in réduction of damages under 
the gênerai issue, ^t'çn/ v.iîay, 1 Mass. 12; 2 Add. Torts, 1392. It 
is true, however, that the défendant cannot give in évidence in réduc- 
tion of dàtnages the acts and déclarations of plaintiff at a différent time, 
or any antécédent facts whiph are not fairly to be considered as partof 
one and the same transaction with the assault though they may hâve 
been eyer* so irritating or provoking. Sedg. Dam. 655. The provoca- 
tiôDy to entitle it to be given in évidence in mitigation of damages must 
be so récent and immédiate as to induce a presumption that the violence 
done was .committed under the immédiate influence of the feelings and 
passion»: excitedby it. Id.; MtcAeW v, jStafe, 41 Ga. 527. Hère the 
défendant sought the plaintiff, and demanded an explanation. Time 
was taken for délibération and for consultation. Searles was interviewed, 
and then the défendant gave the plaintiff 25 or 30 minutes in which to 
make a [déclaration by whicb he could avoid the cowhiding with which 
the défendant threatened him. The plaintiff finally stated that it was 
no use to wait any longer, and the défendant proceeded to lay on the 
cowhide. . No court which respects social order can permit a deliberate 
avowal of this character by a défendant to be regarded as a plea. He 
assumed to judge the wrong, he imagined had been done a member of 
his family. This was not his province, but the province of the courts 
of the country. He became the executioner of his own sentence. He 
did it with the utmost délibération. It is this disposition to ignore the 
law that produces so many cases of mob violence; so many of flagrant and 
dangeroua social dieorder. If courts give even a partial sanction to this 
rude and uiyustifiable method of redressing real or imaginary wrongs, 
it would be to license crime, and uproot the settled principles of public 
justice. MitcheU v. State, 41 Ga. 636. It is compétent for the defend-t 
ant to baye the benefit of any mitigating circumstance which is a part 
of the transaction complained of, and which would tend to excuse or 
justify the, aet; but if the facts recited hère could be held to mitigate so 
cruel and deliberate an assault, it would be difficult to conceive of a case 
where a party could be punished for usurping the prérogatives of the 
courts and taking the law into his own hand. The plea nowhere assert» 
that the plaintiff originated the slander; but if he did, the défendant 
had no authority to deliberately try him, and then deliberately beat him. 

The démarrer is sustained. 
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ROBOSTELLI V. New YoKK, N. H. & H. R. Co. 
{Circuit Court. 8. D. 2fm York. March 27, 1888.) 

JODaMBHT^REWDITION AND EnTRY— POWBB 01" ClBBK. 

The derk of a United States circuit court bas no autbority to enter judg- 
ment for any other sum than the verdict and atatute call for. 

At Law. On motion to set asîde judginent. 

The action was for damages for persoiial injuries càusing death of in- 
testate. The State statute provides that in entering judgment upon ver- 
dict in such catises the clerk shall add to the amount of the verdict in- 
terest from the date of the death. Plaintiff having filed a waiver with 
the clerk, that offlcer entered judgment for the amount of verdict with- 
out interest. 

Chas. H. Noxon, for complainant. 

Wm. E. Barnett, for défendant. 

Lacombe, J. The clerk should not hâve entered judgment for any 
Bum other than what the verdict and 3tatute called for, and his action 
in that respect niust be set aside. The court undoubtedly possesses the 
power to regulate the amount of its own judgments, even though by so 
doing the recovery is reduced below the amount to which appellate ju- 
risdiction attaches, {Bank v. Redick, 110 U. S. 224, 3 Sup. Ct. Rep. 640, 
and cases çited;) but that function is to be exercised by the court, not 
by the clerk. The judgment entered upon the verdict is set aside, with 
leave to plaintiff to move before the judge who tried the case lor permis- 
sion to enter judgment without interest or costs. 



BuBTEB V. HimrHBEYS et ai. 

{Cvrmit Court, W. B. Misaouri, W. D. March 29, 188a) 

Bah-boad Companibb— Accidents at Cbossings— UNAvomABLB Accident. 

Where a freight train brealis în two, and the engineer's signal of "down 
breaks" frightens plaintifC's team, ■wblch runs between the two sections, and 
is killed, but tbere ia no évidence that the train broke by fault of défendant. 
or that ihere was négligence in diacovering the break, or stopping the rear 
section, tbere is négligence on neither side, and no recovery can be bad. 

At LaW. 

Action by plaintiff, C, W. Buster, against défendants, Solon Htim- 
phreys ànd Thomas É. Tutt, receivers of the Wabash, St. Louis à Pa- 
cific Raîlroad, to recover damages for stock killed. 

C. W. Fteeman, for complainant, 

George S. Grover and John W. Henry, for défendants. 
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Thayeb, J. Compensation is sought in this proceeding in the sum 
pf $570 for a two-horse tear», a wagon, and set of double harness, which 
were run over by one of défendants' freight trains at a raiiroad cross- 
ing from one-eighth to on&tfourth mile east of Arnold Station, in Clay 
county, Mo., under the following circumstances, and on December 4, 
1886: PlaintifiPs hired man was driving the team and wagon in question 
east wardly from said station along a country road, which runs parallel 
with and very near to défendants' raiiroad track, for a short distance east of 
the station, and then crosses the track at right angles. As he approached 
the crpssing, a freight train also approached the crossing from the east. 
As the engine passed the team, or shortly after, the engineer discovered, 
or was made aware that the train (consisting of 21 cars) had broken 
into two parts. The usual signal (three short sharp whistles, once re- 
peated), was immediately given for " down brakes " on that portion of 
the train which had become detached from the engine. According to 
the driver's testimony the horses took fright at the unusual noise made 
by the engine, broke from his control, and attempted to cross the raii- 
road track through the opening between the two sections of the train. 
They were caught, however, on the crossing by the rear section of the 
train, and killed. 

My first impression, gathered from the oral testimony, was that neither 
party concerned in the accident was guilty of négligence. The further 
testimony which has been subrnitted in the shape of the dépositions of 
the train-men has tended to confirm that impression. The signal given 
for "down brakes," at which the horses took fright, which was the im- 
médiate cause of, the disaster, appears to hâve been the usual signal 
which, under the circumstances, it was the duty of the engineer to give 
to prevent a collision between the front and rear sections of the train. 
Plaintiff's counsel insists, however, (and in that view I concur,) that it is 
proper to go back a step in the line of causation and inquire — First, if the 
train broke without fault on the part of the défendants, their servants, 
or agents; and, second, if the train-men exercised ordinary diligence in 
discovering the break, and in arresting the motion of the rear section 
after the break was discovered. As to the first question, ihere is little 
room for doubt. The train separated eight car-lengths back from the 
engine by the breaking of a coupling pin. The pin in question was 
made by a repu table manufacturer; it was of approved size and strength, 
and such as are ordinarily used on first-class roads, and when fouiid after 
the accident showed no outward évidence of being defective. Further- 
more, there is no évidence that on the occasion in question it had been 
subjected to any ynusual strain by the négligence of the engineer in 
handling the engine. It appears that the speed of the train was checked 
somewhat as it neared Arnold Station, and then accelerated when the 
station was found to be clear. Such action on the part of the engineer, 
while it may hâve produced a strain: on the coupling pin, cannot be es- 
teemed a négligent act, because it was necessary to check the motion oi 
the train as it approached the station, and because the évidence fails to 
show that in this instance heeither arrested or increased the motion of 
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the train suddenly, so as to impose an extraordinary strain on the coup- 
lings. The évidence, in my opinion, is also insufficient to prove that 
the train-men failed to exercise ordinary care in discovering the break, 
and in stopping the rear section of the train. From ail the circumstancea 
of the case, it is apparent that the break was discovered within a fevr 
moments after it occurred. As the track at the point where the break 
occurred was straight, a short time would necessarily elapse before it 
could be observed by persons stationed at the front or rear end of the 
train. According to the testimony, the brakeman at the forward end of 
the train was at his post, and acted with ordinary diligence. The con- 
ductor and other brakemen appear to hâve been in the caboose. The 
conductor says that he was in the cupoJa of the caboose, and on watch, but 
could not see the break, and was not advised of it until he heard the 
signal for " down breaks," and that he and the rear brakeman immedi- 
ately set the brakes when the signal was given, and stopped the rear 
section as soon as possible. No régulation was shown from which it 
would appear that it was either the conductor's duty, or that of the rear 
brakemen, to remain on the top of the cars at ail times, or to be there 
when they passed the point where the accident occurred. Furthermore, 
there is no necessary conflict between the testimony of the conductor and 
the witness Cooper, who was the only witness for plaintifF who gave any 
testimony tending to show négligence. Cooper's testimony does not 
show that the conductor was not on watch in the cupola, and it does not 
show that either he or the rear brakeman failed to set the brakes as soon 
as they heard the signal, or that they might bave discovered the break 
earlier. It is obvions, that from their position it was impossible to see 
the break until a considérable space intervened between the two sections 
of the train. There is no doubt in my mind that they acted with due 
diligence as soon as they were advised that the train had parted. Self- 
preservation would naturally induce such conduct, and the presumption 
is that they so acted. In the absence of any proof that the train-men 
were not at their several posts of duty when the break occurred, it ap- 
pears to me that there is no fair prêteuse for saying the break ought 
to hâve been discovered earlier, and that the rear section should hâve 
been stopped before it reached the crossing. Upon the whole I conclude 
that the collision was wholly fortuitous. The loss which plaintiff sus- 
tained is attributable solely to accident, and there can be no recovery. 
The intervening pétition is accordingly dismissed. 
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HuLBEBT V. City oï Topeéa. 

(Oircvit Court, D.KaiiatM. Âpiil 9, 1^8.) 
1. Dbath BT VEOiraPui. Açt— Right to Maintaiiî Action— Pbrsonai, Rbp- 

KESPNTATIVE. 

Opmp. LawsKan. 1879, §^0, pfovîdes thàt "in addition to the causes Of 
BCtio&wIiiblïsiiTvive atcotnmonlaw, causes of action *' ^ * foran injury 
itothe person * * • sliall also survive;" and by iSeotion 422 it is enacted 
tbat the personal représentatives of one wliose death bas been caused by 
wrongful act'may niamtain an action therefor, the damages recovered therèin 
to "inure to the exclusive beneflt of the widow and children, if any, or next 
of kin. " Seld, that the right of action in favor ofthe personal représenta- 
tives, under section 432, was exclusive, and that sùch représentatives had no 
right of action under section 420 for injuries to the person where the inju- 
ries were such as to cause déath, 
9, SA»rai— CoNFMCT OF Laws. 

The right of action for injuries rçsulting in death being vested under 1 Eev. 
Bt. Mo. 1876, §§ 2121 and d6, solèiy in the surviving corisort, children, etc., an 
administtator of that state has no standing in the fédéral courts sittingin 
Eansas, under Comp. Laws Kan. 1879, § 432, vesting such right of action in 
the Personal représentative to recover damages for the death of his intestate 
caused there by wrongful aot. ToUo-ming Limekilter v. Bailroad Co., 83 Kan. 
' 88, 6 Pac. Rep. 401.1 

8. SAME— PlEADIKO— AMENDMBNTi, 

A pétition against a city in Eansas, to recover damages for personal injU- 
' rieis resulti'ng to plaintiff' s. intestate from defendaht's failure to keep its 
Btreéts in repair, set up thef^fact'of the injury; that 'said intestate had been 
seriouBly hort and put to considérable expense for médical attendance, etc., 
that sbe remained disabled and enfeebled up to the time of her death, and 
that hér death was the rèsult of' the accident. The administrator was ap- 
pointed in Missouri, and a demnrrer to the pétition was sustained on the 
. ground.among others, that, under the laws of that state, such an iaction could 
not be maintaiped by the personal représentatives, but shduld be bronght by 
thé distributees, as provided by 1 Rev. St. Mo. 1879, § 2121. Leave havihg 
been given, an amended pétition was flled, but the only additional matter set 
eut was that the deceased had left a husband and son, naming them, and that 
they werehôr next of kin. Seld, on demurrer, that thé additional matter did 
not change the question, and that the pétition shouldbe dismissed. 

At Law. On demurrer to complaint. 

This was an action by A. G. Hulbert, the Missouri administrator of 
one Frances G. Hulbert, to recover damages from the city of Topeka, on 
the ground that her death had been caused by the négligent manner in 
which that city kept its steeetsi The accident occurred in August, 1879, 
and Mrs. Hulbert died in St. Louis, Mo., in March, 1886. The laws 
of that state as to this class of actions are found in 1 Rev. St. Mo. 1879, 
and are as foLows: 

"Sec. 94. Executors and administrators shall collect ail money and debts 
of every kind due to the deceased, and give receipts and discharges therefor; 
and shall commence and prosecute ail actions which may be maintained and 

'Although, at common law, actions ex deUcto for injury to the person abate upon 
the death of the person injuredj yet where the statute in the state in which the injury 
Is inflicted gives a rieht of action to the personal représentative in such case, that 
right may be enforoed in another state having a similar statute, in a court having ju- 
risdiction of the défendant. Burns v. Railroad Co., (Ind.) 15 N. B. Rep. 330. It must 
appear from the record that the right of action could be maintained by the plaintifl in 
the state where the injury ooourred. Hamilton t. Rallway Co*., (Kan.) 18 Fac. Rep. 67. 
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àrenecessary in tlie course of bis administration, and défend ail such asiare 
brought against him. 

"Sec. 96. They shall prosecute and défend ail actions commenced by or 
against the dece^sed at the time 6f his death, and which miglit hâve been 
proseouted or ipaintàined by or against sucii executor or admlnistrator. 

"Sec. 96. For ail wrongs done toi the property, rights or interest of another^ 
for which an action might be maintained against the wrong-doer, such action 
may be brought by the person injured, or, after his death, by his executor or 
admlnistrator, against such wrong-doer; and, after his death, against his ex- 
écuter or administrator, in the same manner, and with the like effect, in ail 
respects, as actions foqnded upon contract. 

"Sec. 97. The preceding section shallnot extend to actions for slander, 
libel, assault and battery, or false imprisonment, nor to actions ou the case for 
injuries tp tbe person of the plaintiff, or to the person of the testator or in- 
testate of àny exècutof of adininistrator." 

"Sec. 2121. Whenever any person shall die from any injnry, resniting from 
or occasioned by the négligence, unskillf ulness, or criminal intent of any oflS- 
cer, agent, servant, or employé while running, conducting or managing any 
locomotive, car, or train of cars; or of any master, pilot, engineèf, agent, or 
employé while running, conducting, or managing any steam-boat, or any of 
the machinbry thereof ; or of any driver of any stage-coach, or other public 
conveyance, while in charge of the same as a driver; and when any pasenger 
shall die from àny in jury resulting from or occasioned by any défect or in- 
sufflcieney in any railroad, or any part thereof; or In any locomotive or caï-; 
or in anysteam-boat, or the machinery thereof ; or in any stage-coach, or other 
public conveyance, — the corporation, individual, or individuals in whose em> 
pioy any such oflScer, agent, sei-vant, employé, master, pilot, engineer, or 
driver shall be at the time such injury is committed, or who owns any sùch 
railroad, locomotive, Car, stage-coach or other public conveyance at the time 
any injury is received, resulting from or occasioned by àny defect or ihsuflS- 
ciency above declared, shall forfeit and pay for every person or passenger so 
dying tbe sum of five thousand dollars, which may be sued for and recovered 
— First, by tbe husband or wife of thedeceased; or, second, if there beno hùs- 
band or wife, or he or she fails to sue within six months after such death, 
then by the minor child or children of the deceased ; or, third, if such deceased 
be a minor and unmarried, then by the father and mother, who may join in 
the suit, and each shall hâve an equal interest in the judgment; or, if either 
of them be dead, then by the survivor. In suits instituted under this sec- 
tion it shall bé compétent for the défendant, for his défense, to show thàt the 
defect or insufiSciency named in this Section was not a négligent defect or In- 
sofficiency. 

"Sèc. 2122. Whenever the death of a person shall be caused by a wrongf ul 
aot, neglect, or default of another, and the act, neglect, or default iâ such as 
would, if death had not ensued, bave entitled the party injured to maintaîn 
an action and recoyer damages in respect thereof , then, and in every such 
case, the person wlio, or the corporation which, would bave been liable if 
dèath hâd not ensued, shall be liable to an action for damages, notwithstand- 
ing the death of the person injured. 

"Sec. 2123. AU damages accruing under the last preceding section shall be 
sued for and recovered by the same parties, and in the same manner as pro- 
vided in seetiontwo thousand one hundred and tweiity-one, and in every such 
action tlie jury may give such damages, not exceeding flve thousand dollars, 
as they may deétn fair and just, with référence to the necessary injury result- 
ing from such deàth, to the surviving parties who may be entitled to 8ue,and 
also baving regard to the mitigating or aggravating circumstances attendiug 
such wrongf ul act, neglect or default." 
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Thé laws of Kansas referred to in the opinion are foond in Dassler's 
Comp. Laws Kan. 1879, and are as follows: 

"Sec. 420. tn addition to the causes of action which survive at common 
law, causes of action for mesne profit, or for an injury to the person, or to 
real pr personal estate, or for any deceit or f raud, shall also survive; and the 
action may be brought notwithstandlQg the deatb of the person entitled or 
liable to the same." 

"Sec. 422. When the death of one is causcd by the wrongful act or omis- 
sion of another, the personal représentatives of the former may maintain an 
action therefor against the latter, if the former might hâve maintained an ac- 
tion, had he livçd, against the latter for an injury for the same act or omis- 
sion. The action must be eommenced within two years. The damages can- 
not exceed ten thousand dollars, and must inure to the exclusive beneflt of 
the widow and children, if any, or next of kin, to be distributed in the same 
manner as personal property of the deceased." 

G, N. Miott, for plaintifif. 
W. À. S. Bird, for défendant. 

Brewee, J. This case is now submitted on a demurrer to a second 
amended pétition. The facts are thèse: On August 21, 1879, Frances 
O. Hulberti, the plaintiff's intestate; while on one of the streets of the 
city of Topeka, was injured; and it was claimed that the injury was 
caused by the négligence of the défendant in failing to keep that street 
ingood repair. On the 3d of March, 1880, she filed her pétition in the 
state court. The case remained there for some four years and over, 
during which time it was tried, but the trial resulted in a hung jury. 
Thereafter it was removed to this court, and another trial had, with like 
resuit. On. the 20th of March, 1886, she died, being then a résident 
of St. Louis, and the présent plaintiff was duly appointed her adminis- 
trator by the probate court of St. Louis. The ûrst amended pétition set 
up the fact of the injury; that by it the deceased was seriously injured, 
and was puttô considérable expense for médical attendance, etc.; and 
that she remained disabled and infeebled up to the time of her death, 
and that those injuries caused her death. To this pétition a demurrer 
was filed, which was sustained by my Brother Foster, and leave given 
to file a second amended pétition. The only additional matter set forth 
in this pétition is that the deceased left surviving a husband and son, 
naming thena, who are her next of kin. I do not see that this changes 
the question in the slightest degree; so that this demurrer simply brings 
up for a second hearing the matter once determined by the district judge. 
Upon the question thus presented, although I might content myself with 
saying that the matter bas once been settled in this court, I make thèse 
observations: 

The fédéral courts Sitting in this state administer the laws of the state 
as prescribed by its législature, and expounded by its suprême court. 
Whatever limitations there may be to this gênerai rule do not apply in 
a case of thiâ kind, which dépends simply upon the construction to be 
given to the statutes of the state, At common law no action for per- 
sonal injuries survived, and if there be a survival in this state, and to 
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the estent that there ia a survival, must be determined by the state stat- 
utes. Now, that an administrator appointed in Missouri cannot main- 
^in an action under section 422 for a wrongful act causing death to the 
intestate, is settled in the case of lAmekiller v. BaUroad Co., 33 Kan. 83, 
5. Pac. Rep. 401. The suprême court of Missouri, construing the stat- 
utes of that state, also rules that an administrator cannot maintain auch 
an action in her courts. Vawter v. Railway Co., 84 Mo. 679. The only 
action which can be maintained in Kansas when the wrongful act of the 
défendant causes the death of the intestate is that provided for by sec- 
tion 422. This waa afl&rmed by the "suprême court in McCarthy v. BaUr 
road Co., 18 Kan. 46, in which the court uses this language: "Section 
420," — which section provides for a survival of actions for personal in- 
juries,— "as construed with section 422, only causes an action to survive 
for injuries to the person when death does not resuit from such injuries, 
but does occur from other circumstances. The right of action under sec- 
tion 422 is exclusive, and an administrator could not maintain an action 
under sections 420 and 422 for the same injury. When death results 
from wrongful àcts, section 422 is intended solely to apply. Read v. 
RaUway Co., L. R. 3 Q. B. 555; Andrews v. Railroad Co., 34 Conn. 57." 
I was a member of the suprême bench of Kansas at the time this opinion 
was filed and côncurred in it. I feel constrained to foUow that décision; 
and yet I may be permitted to say that my examination of this case has 
led me to doubt the correctness of that conclusion, for the measure of 
damages and the basis of recovery under the two sections are entirely 
distinct. Section 422 gives a new right of action, — one not existiug be- 
fore; an action which is not founded on survivorship; an action which 
takes no account of the wrong done to the décèdent, but one which gives 
to the widow or next of kin damages which bave been sustained by rea- 
Bon of the wrongful taking away of the life of the décèdent. It makes 
no différence whether the injured party was killed instantly, or lived 
months; whether he suffered lingering pain or not; whether or not he 
was put to any expense for médical attendance and nursing. Noue oi 
thèse matters are to be considered in an action under section 422; and. 
the single question is, how much has the wrongful taking away of his 
life injured his widow or next of kin ? It is an action to recover dam- 
ages for the death, and in no scnse a survival of an action which accrued 
to the décèdent before his death; whereas, on the other hand, section 
420 provides for the survival of an action which the décèdent himself 
had in his life-time. Suppose, as in this case, the décèdent lived a long 
time after injury; was put to great expense for médical attendance and 
Qursing, — for thèse matters which work a loss to the estate, she had 
a right of action in her life-time. That action, it is which, by section 
420, survives. The distinction between the two sections is pointed out 
by the suprême court of Vermont in iVeedAam v. EaUroad Co., 38 Vt. 294, 
as follows: 

"The principles on which the intestate's cause of action rested at common 
law are the same, irrespective of the cause of his death. He had a riglit of 
action for the injury, and that right existed till his death. At common law 
v.34F.no.7— 33 
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his right of. action died with liis person, but ïb revived: by the statute In favor 
of hi3 administratpr. The action bjr the àdministrator, founded on the claim 
of bis intestate nnder the provisions of section 12, could include nothing more 
than his intestate's cause of action'; That section simply revives, but does 
not enlarge, thecommon-iaw right of the intestate. Under the provisions of 
that section it is évident that no damages could be assessed by reason of his 
death, nor resulting f rom his death. T^e sum recovered by the àdministrator 
in an action founded exclusively upon the claim of his intestate, under the 
provisions of the twèlfth section, wbuld be treated as assets in the hands of 
the àdministrator for distribution ànàong the creditors ànd heirs of the intes- 
tate, agreeably to the gênerai provisions of our statut©. The intent of the fif- 
teenth, sixteeath^ and seventeenth sections was to make the damage, or pe- 
ouniary injury resulting from such death to the widow and next of kin, the 
subjeçt of a new, cause of action and rigbt of recovery wholly distinct from 
the cbnsequetaees, of the wrong to the injured party, and vrholly distinct from 
his clàim foi damage resulting froin such injury. The provisions of thè last- 
mentioneid sections hâve intrbdùced prineiples wholly unknown to the com- 
monlaw, or to âny previous statute of this state, namely, that the value of 
a man's iife tobis vrife and next of kin constitutes a part of his estate to be 
administered by his persqnal représentative, and that the whole proceeds of 
the recovery for such loss shall go tp his widow or surviving relatives. Not- 
withstanding.the action in such case is to be prosecuted in point of form by 
the exécuter or àdministrator, hè is only a trustée of the sum recovered, for 
the use of thè widow and next of kin; and the sum so recovered cannot be 
treated as assets in his hands for distribution among the creditors. IN'o right 
of action under the provisions of section 15 exists during the Iife time of the 
injured party. When death occurs from the injury, the right of action given 
under the provisions of that section arises af ter and at the moment of his de- 
cease. The damages resulting from his death are then prospective. Such 
damages to the widow and next of kin begin where the damages of the intes- 
tate ended, viz.f with his death." 

So, also, in Blake v. Eailway Oo., 10 Eng. Law & Eq. 443, Colk- 
DBiDQB, J., commenting on the British statutes, says: 

"It wiil be évident that this act does not transfer this right of action [for 
loss and suflering of the deceased] to his représentatives, but gives to the rep- 
résentatives à totally new right oi action upon différent prlnciples." "The 
measure of damages is not the loss oir siiffering of the deceased, but the injury 
resulting from his death to the fam'ily." 

Itis obvions that both of thèse causes of action may exîst agaînst two 
différent parties, and why may they not exist against the same party ? 
Suppose A. comniits an assault and battery upon B., a cause of action 
exists in favor of B. against A. for those injuries which survives by sec- 
tion 420. Suppose, after such action is instituted by B., he should be 
killed by the wrongful acts of C. There certainly wonld be an action 
nnder section 422 against G. for such wrongful death. Would that de- 
feat the first action, or would not ithat survive, as provided under section 
420? If that betrue where there Me two wrong-doersi why should it 
not also be true where there is but one wrong-doer? Still, although I : 
am much impressed with the force of this reaspning, I feel constrained 
to foUow the décisions of the suprême court of the state; for, as I said 
heretofore, this court is bound to administer the laws of the state as in- 
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terpreted by hër suprême court. The demurrer wHl be sustained. As 
the amount in controversy is over $5,000, of course, the plaintiff can 
lake the opinioh of the suprême court. 



Attboba Hill Con. Min. Co. v. 85 MinIno Co. ad. 
{OireuU Court, D. Ifetada. April 18, 1888.) 

1. MmBS AITD MlNINQ — ACQUISITION — ANNUAI, ExPENDITUBE. 

An applicant for a patent to a mining claim, who has made final entry, paîd 
the ijurchase money for the lààd embraced in the survey of the claim, and has 
obtainedhis certiflcate of purchase theref or, is not obliged to continue the an- 
nual ezpenditure upon the claim required by section 2334, Rev. St., pending 
final décision upon his application, and issuance of patent. 
8. Same— Cbhtificatb of Purchase. 

An entry and certiflcate of purchase, so long as they remain uncancelcd, are 
équivalent to a patent, so far as the rights of third parties are concerned. 
8- Same— Location without Pbiob Entkt, 

A mining location made without prior right of entry upon the ground is 
void. There can be no valid location made without prior right of entry. Lo- 
cation confers no right of entry where such right did not previously exist. 
4. Sams— General Land-Office— Collatéral Attack of Décision. 

The décisions of departmenï offlcers upon questions of law or fact are not 
Bubject to collatéral attack. Upon questions of fact their décisions are con- 
clusive upon ail parties; upon questions of law their décisions can only be re- 
viewed in a proper case made in a direct proceeding for that purpose. Evi- 
dence is not admissible, in an action at law, to show error in the décision of 
an offlcer of the land departmeut upon any matter submitted to such offlcer 
for his décision. 
6. Samb— Ejbctmbnt— Title to Maintain. 

Qenerally, any person vested with immédiate right of possession can main- 
tain ejectment. As against a trespasser, prior possession will support the ac- 
tion. As tp mining claims, possessory title is sufflcient. Bev. St § 910. 
6. Saue— Conversion of Ore— Measubb of DahAses. 

Bule adopted in this case. 
{SyUabu» iy the Court.\ 

At Law. 

R. M. Clarke, for plaintiff. 
A. 0. EUis, for défendants. 
Before Sabin, District Judgo. 

Sabin, J. This is an action of ejectment, brought to recover posses- 
sion of a certain mining claim, known as the "Prospectus" claim or mine, 
containing 1,500 feet along the Iode or vein, by 200 feet in width, situ- 
ate in Esmeralda mining district, Esmeralda county, Nev., together with 
damages in the sum of $10,000 for ores alleged to bave been removed 
therefrom, and converted by défendants to their own use. The mining 
claim is particularly described in the complaint by metes and bounds, 
according to the United States officiai survey thereof. The plaintiff is a 
corporatioû, organized under the laws of the state of Caiifornia, and en- 
gaged in mining in said Esmeralda mining district. The défendants J»*o 
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cîtîzens and resîdents of the state of Nevada. The case was tried before 
the court, a jury having been waived, in writing, by the respective par- 
ties. The Undisputed fact? in the case are simple. On March 12, 1877, 
Edward T. Greeley duly located the mining grounds in contre versy, and 
entered into possession of the same. Prior lo 1880, he conveyed the 
same to his brother, James L. Greeley, who took possession thereof, and 
continued to work and develop the mine. In June, 1880, James L. 
Greeley bonded the mine to H. G: Blasdel, who then took possession 
thereof, and continued the work thereon. August 19, 1880, Greeley 
made application in due form at the local land-ofïice, in the proper land 
district, for a patent to the mine. The usual and necessary proceedings 
were had under this application for patent by Greeley, and on November 
20, 1880, he made final proof of entry, andpaid the purchase money 
for the land embraced in the survey of said daim, and received from the 
officers of said land-office the usual certificate of purchase issued in such 
cases; which entry and certificate are now in fuU force and effect, unctm- 
celed, and unrevoked. No adverse claim or protest was filed in the land- 
office to the issue of a patent for any part of the claim for which patent 
was sought. The proceedings in thé local land-ofiice being regular in ail 
respects, and those officers being satis&ed with the proofs submitted, they , 
on November 20, 1880, forwarded the papers in the case to the commis- 
sioner of the gênerai land-o^ce, at Washington, for final action. The 
papers transmitted, as appears from the records of the local land-office, 
were: (1) Application for patent; (2) platof survey; (3) field-notes; (4) 
proof of pçjsting potice and diagrani on claim ; (5) certified copy of notice 
of location; (6) affidavit of citizenship; (7) certified copy of district min- 
ing laws; (8) agreement of publisher; (9) register's certificate of posting 
in office; (10) proof that plat and notice remained on claim during 60 
daj'sof publication; (11) clerk's certificate of no suit pending; (12) proof 
of publication; (13) affidavit of $500 improvements; (14) statement of 
fées and charges; (15) registerr's final certificate of entry; (16) receiver's 
receipt. From subséquent correspondence it would seem that thèse pa- 
pers were duly received at the gênerai land-office, at Washington. On 
February 1, 1882, the commissioner of the gênerai land-office, by let- 
ter of that date, notified the register and receiver of the district land- 
office that he required further proof of the posting of the notice and plat 
on the claim during the 60-days period of publication. This proof was 
not furnished, and in 1885, and again in 1886, the commissioner again 
called upon the register for this additional proof. In response thereto, 
in January 1887, H. G. Blasdel submitted his affidavit, as agent for 
said Greeley, showing the posting of said notice and plat on the claini 
for the requisite time, which affidavit was duly forwarded to the com- 
missioner. In 1886, and after the commencement of this action, de- 
fendants filed in the office of the commissioner a protest against the issue 
of a patent to Greeley, or his successors in interest, for said claim, allegr 
ing that the plat and notice were not posted on said claim for the period 
by law required. Thereafter the commissioner fixed a day for hearing 
further proof as to the posting of said plat and notice, before the officers 
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of the local land-office, which hearing has not yet been had. After Blas- 
del's entry upon the claim in June, 1880, he continued work and inj- 
provements thereon, and on about October 20, 1880, lie paid to Greeley 
the purchase money for the claim, and recel ved from him a deed of con- 
veyance of the same. As Greeley had made application for patent for 
the claim, it was understood between him and BJasdel that proceedings 
thereunder should continue for the benefit of Blasdel or his successors in 
interest. By mesne conveyances the title to the claim passed to plaintiff 
in August, 1881, when it took possession thereof, and continued work 
thereon, expending several hundreds of dollars in developing and improv- 
ing the mine, and extracting ore therefrom. Plaintiff continued in pos- 
session of the mine during theyearsl881, 1882, and 1883, workingupon 
and improving the same. Little, if any, work was done on the mine in 
the year 1884 by plaintiff, and none in the year 1885. During the year 
1884, and until the mine was taken possession of by défendants, plain- 
tiff maintained upon the claim its tracks, cars, shops, etc., and the sùr- 
vey posts set by the United States surveyor when surveyed by him for 
patent. At no time had or has it abandoned said claim or mine, or 
ceased in its efforts to obtain patent therefor. It is not questioned that 
plaintiff's grantors had expended more than $500 in work and improve- 
ments on the claim prior to application for patent, or that plaintiff dur- 
ing the years 1881, 1882, and 1883, annuaUy expended upon said claim 
at least $100, if not morô. It is admitted by plaintiff that he did no 
work thereon in the year 1884. On the Ist of January, 1885, the graq- 
tors of défendants, together with some of the défendants in person, relo- 
cated said mine, referring to it by name in their notice of location, and 
renamed it the "85 Mine." Their notice of relocation of the mine was 
.duly recorded, and under it they entered upon the same, and commenced 
work thereon. They hâve retained possession of the same to the présent 
time, and, until the commencement of this action, had annually ex- 
pended more than $100 in work upon the mine, and bave extracted and 
removed from it more than 500 tons of ore, of the net value of $2.50 per 
ton. 

Défendants contend that the mine becameand was subject to relocation 
at the date of their attempted relocation tliereof, by reason of the failurg 
of plaintiff to do the annual work thereon required by section 2324, 
Rev. St. U. S. It is conceded that more than one year had elapsed from 
the date of the last work done on the mine by plaintiff, in 1883, to the 
date of défendants' relocation thereof. It is upon this contention of de- 
fendants that the rights of the parties in this action dépend. I am not 
aware that this question of plaintiff's obligation to continue the annual 
expenditure of $100 upon the claim pending his application for a patent 
has ever been judicially decided. If such is the case, I hâve not found, 
nor hâve I been cited to, such décision. It has, however, been ruled 
upon, and decided adversely to défendants, both by the commissioner 
of the gênerai land-office, and by the secretary of the interior department; 
and by each of them in a manner so able, strong, and just as to require 
but little to be further said in support of their conclusions and décisions. 



Boflï of thèse offioerahôldthat aftér entry aiid paymeht of purchaâe 
moneyîfc»]? the mine, the applicant is nôt rèquiréd to expend any further 
Bum of ïàoney upofa the ïnine, peridihg the final décision upon his ap- 
plication,' and the issue of patent. I fully concur in the opinions by 
thèse offlcôrs expressed upon this question, and, without quoting frôm 
them in esctenso, refer to them as the true and correct construction of 
the law applicable thereto. The comtiiissioner's décision will be found 
in Sickelà, Min. Dec. (1881,) pp. 384-392, rendered Sept. 26, 1878; 
that of the secrétary of the interior, Id; pp. 377-383, rendered March 
4, 1879. The sanie conclusion is intimated by Acting Commissioner 
Armstrong, at page 373, Id. In the opinion of the secrétary above re- 
ferred to (page 383) he eays: 

"The true rule of law governing entries of the public land, to which min- 
erai land forms no exception,, is that, when the contract of purchase is com- 
pleted by the payment of the purchase money and the issûance of the patent 
certificate by the authorized agents of the government, the purchaser at once 
acquirea a vested right in tlie land, of which he cannot be subsequently de- 
prived if he bas complied with the requirements of the law prier to entry, and 
the land therèupori ceases to be a part of the public domain, and is no longer 
Bubject to the opération of the laws governing the disposition of the public 
lands. Iti sueh cases theré is part performance of a contract of sale, which 
entitles the purchaser to a spécifie performance otthe whole contract, without 
further action on his part. When the proofs are made, and the purchase 
money paid, the équitable title of the purchaser is complète; and the patent, 
when issued, is évidence of thé regularity of the previous acts, and relates to 
the date of entry, to the exclusion of ail intervening claims. In short, an en- 
try raade is in ail respecta équivalent to a patent issued, in so far as third 
parties are concerned. In support of thèse views, I cite the following adju- 
dicated cases: Carroll v. Safford,% How. 441; Landes v. Brant, 10 How. 
348; Lesnees of Frenoh v. Spencer, 21 How. 240; Witherspoon v. Dwnoan, 4 
Wall. 218; Frisliey. Whitney, 9 Wall. 187; Irvinev. Irvine, Id. 617; Bar- 
ney v. Dolph, 97 U. S. 652; 5 Cruise, Dig. 510, 511. As the doctrine is flrmly 
eslablished that, where se veral concurrent acts are necessary to malse a con- 
veyance, the original act shall be preferred, and ail subséquent acts shall bave 
relation to it, it Is held that an entry made is équivalent to a patent issued, 
within the meaning and intent of section 2324, Rev. St." 

In addition to the above authorities we cite: Wirik v. Branscm, 98 U. 
6. 118; Deffeback v. Hawke, 115 U. S. 892, 6 Sup. Ct. Rep. 95; Mining 
Go. V. Dangberg, 2 Sawy. 451-455; MiUing Cb. v. Spargo, 8 Sawy. 645, 
16 Fed. Rep. 848. We need not discuss this proposition further. If 
any proposition of law can be deeraed settled we think this is. The dé- 
cisions of the commissioner and secrétary hâve stood unchallenged as to 
their correotness by the courts or législative action for nearly 10 years. 
They may properly be said to hâve become rules of property, régula- 
tions under and by which property and the rights thereto are secured 
and protected. 

The mining interests of the cbuntry are of great moment and value. 
The mode of acquiring title fhèreto should be by fixed and certain 
procédure, not subject to capricious change. Sections 2324-2326, Rev. 
St., were enacted in 1872. They were amended in certain particulars 
in 1880^ and again in 1882. It càn hardly be supposed that congresa 
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was not aware of the construction placed upon sections 2324 and 2325 
by the department especially chargedwith their exécution; and if such 
construction had not been agreeable to législative will and sanction, those 
sections would hâve been amended so as to correct, for the future, any 
erroneous construction thereof theretofore made. We are therefore jus- 
tified in concluding that this construction has the législative sanction. 
Section 2324 provides solely for maintaining a possessory title by the 
annual expenditure of work or improvements on the claira. Section 
2325 has an entirely différent purpose — that of investing title absolute 
in the applicant for patent. When he has complied with the require-' 
ments of this section, made his entry, and obtained his certificate of pur- 
chase, his obligations cease, and nothing more by way of considération 
is required of him. He may be required to make further proof upon 
any matter not satisfactorily established, but thèse things are matters of 
détail, not of considération. There is no ambiguity in section 2325, 
unless we annex to it the conditions prescribed in section 2324 for main- 
taining an entirely différent title, which we hâve no authority to do. 
It was suggested, upon the argument of this case, that possibly this 
court had ruled upon this question in the case of Mining Co. v. Brown, 
10 Sawy, 243, 21 Fed. Rep. 167, and adversely to the présent opinion 
of the court. We think not. In that case the court said: " A claimant 
of mining ground, until he has secured patent therefor, must be an actor, 
and must annually perform the work required thereon; and in establish- 
ing his right thereto must show compliance with the law in this respect." 
This, we think, is whoUy correct, and not in conflict with our judgmènt 
in this case. This language was used, and is to be understood, as ap- 
plied to the fects in that case. That was an action brought upon a pro- 
test Sied to an application fora patent, upon an adverse claim. In that 
action neither party claimed anything under section 2325, but each 
sought to establish its and his right to certain mining ground by show- 
ing compliance with the provisions of section 2324; and the action was 
dismissed solely upon the ground that nèither party had shown any com- 
pliance with the provisions of that section. Neither party had secured 
a patent, or anything équivalent thereto, nor did they claim so to hâve 
done. In the case at bar, plaintifiF, through its grantors, has surely "se- 
cured a patent," or its équivalent^ so long as the entry and certificate of 
purchase are uncanceled. 

At the trial of this case, défendants ofTered évidence to show that the 
plat and notice were not posted on the claim during the time by law re- 
quired. This was objected to by plaintifi's counsel as wholly inadmis- 
sible. As the case was heard without a jury, the court admitted the évi- 
dence, subject to be stricken ont, if upon délibération itshould be deemed 
inadmissible. The évidence offered on this point wàs in nowise satis- 
fectory, but it was wholly rejected from considération. It was in nowise 
admissible for any purpose in the case, aùd could not be considéred. 
By law the officers of the laod dèpdrtraent are charg«d with the whole 
business of transferring the government title to public land, and they are 
exdusively charged with that duty. Within the sphère of their duty 
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tlieîr decîsioDS upon questions of fact are conclusive upon ail parties. 
They may, like other officers, err in regard to matters of law, and the 
correct interprétation thereof. In such cases, upon proper proceedings 
hadfor that purpose, their judgments or décisions may bereviewed by the 
courts, and corrected, if erroneoua. This can only be done by a direct 
proceeding for that purpose, upon proper allégations disclosing the fraud, 
mistake, or other matter complained of, but in no case can their décis- 
ions upon questions of fact submitted to them for décision be coUaterally 
attacked in an action at law. It would be a strange anomaly were it 
otherwise, and. productive of endless confusion in public affairs. If the 
courts could interfère with the action of the land departmeiit in cases be- 
fore it for décision there would be an end to the orderly conduct of busi- 
ness in that department. And tbere might be presented the strange 
spectacle of two tribunals, at the same time, hearing and deciding the 
same case, arriving at opposite conclusions, — one tribunal, created es- 
pecially for the purpose, and given jurisdiction and power to hear and 
décide the case; the other exercising an assumed jurisdiction, with no 
power or authority to control the action or judgment of the former. 
Johnson v. T<ywsley,lZ Wall. 72; Marquez v. Prisbie, 101 U. S. 473; Quinby 
V. Conkm, 104 U. S. 420; Steel v. Smdting (h., 106 U. S. 447, 1 Sup. 
et. Rep. 389; Smelting Co. v. Kenp, 104 U. S. 636; Baldvnn v. Siark, 
107 U. S. 463, 2 Sup. Ct. Rep. 473; Shepley v. Cowan, 91 U. S. 330. 
It was furiher urged that thia being an action at law, recovery could 
be had only. upon the légal title. This position cannot be maintained. 
Section 910,. Rev. St., provides for this class of cases: 

"No possessory action between persons, in any court of the ITnited Statesi 
for the recqvery of any mining title, or for damage to any such title, shall be 
afEected.by the fact ttiat the paramount title to the land in wliich such mines 
lie is in the United States; but eaoh case shall be adjudged by the law of pos- 
session." 

As a gênerai rule, any person vested with the right of immédiate pos- 
session to realty may maintain ejectment. As against a trespasser with- 
out color of title, prior possession wiU support the action. In Qkmty v. 
Scott, 14 How. 292, the court say: 

"But a mère intruder cannot enter on a person actually seized, and eject 
him, and then question his title, or set up an outstanding title in another. 
The maxim that the plaintif! musfc recover on the strength of his own title, 
and not on the weakness of the defendant's, is applicable to ail actions for the 
recovery of property. But if the plaintifl had actual prior possession of the 
land, this is strong enough to enable himto recover it from a mère trespasser 
who entered without any title. He may do so by writ of entry, where that 
remedy is still practiced, {Jackson y. Railroad Corp., 1 Cusli. 575;) or by an 
ejectment, (Allen v. lUvington, 2 Saund. 111; Doe v. Reade, 8 East, 356; Boe 
V. Dyeball, 1 Moody & M. 346; Jackson v. Hazen, 2 Johns. 438; Whitney v. 
Wright, 16 Wend. 171;) or he may maintain trespass, (Catteris v. Cowjper,A 
Taunt. b^xQrahara y. Peat, 1 East, 246.)" 

See, also, OampbéU v. RanUn, 99 U. S. 261 ; Sedg. & W. Tr. Title Land, 
§§ 185, 718 etseq. Defendaots were trespassers — mère intruders — upon 
plaintifPs lawful possession when they attempted to relocate this mine. 



BOLTZ V. EAGOR. 521 

Having no right to enter upon that possession, they could initia te no right 
in themselves by their attempted relocation of the mine. The right to 
locate, or relocate, a mining claim dépends upon the right to enter upon 
the land where the mine is situated at the time the location is made. 
Without such right of entry the location is void. Location confers no 
right of entry unless such right of entry existed at the date of location. Bdk 
V. Meagher, 104 U. S. 279. The testimony of the défendants shows that 
while in the possession of this mine they extracted and removed there- 
from 553 tons of ore, which they converted to their own use. The same 
testimony shows the net value of this ore to hâve been about $2.50 per 
ton in the mine, allowing for extracting and réduction. There is évi- 
dence in the case which might bring the measure of damages within the 
severer rule laid down in Wooden-Ware Oo. v. U. S., 106 U. S. 432, 1 
Sup. et. Rep. 398. It is in évidence, undisputed, that plaintiff, by its 
well-known agent, remonstrated with défendants and denied their right 
to locate the mine or work upon the same, or remove ore therefrom, and 
constantly asserted plaintiff's rights. And finally, plaintiff was cora- 
pelled to bring this action to dispossess défendants. I hâve, however, 
adopted the measure above indicated, allowing, the défendants the cost 
of extraction and réduction, rwn constat, however, but that plaintiff could 
hâve extracted and reduced this ore at less expense than it was done by 
défendants. 

There must be judgment for plaintiff for possession of the mining 
ground described in the complaint, together with thfe sum of $1,382;50 
damages for ores removed and converted, and foi: costs of this action, 
and it is so ordered. 



BoLTZ et al. v. Eagon. 

(dreuit Court, E. B. Missouri, E. D. April 35, 1888., 

Attachioist— Pkopebtt Subjeot to— Pubchasb Pricb. 

Rev. 8t. Mo. § 3353, providing that personal property ehall în ail cases bo 
subject to exécution on a judgment obtained for tne purchase price, unless 
found in the bands of a purchaser for value without notice, does not author- 
ize the selzure of personalty which bas passed to an assignée for benefit of 
creditors, under an assignaient valid as far as he is concerned, on an attàch- 
ment against the assignor. 

At Law. Intervening pétition of Gus. Lehman, assignée of H. C. Ea- 
gon against John W. Emerson, United States marshal. 

Plaintiffs, John H. Boltz et al., brought suit by attachment against 
défendant H. C. Eagon, and caused it to be levied on property which 
had been conveyed by the défendant by a deed of gênerai assignment to 
Gus. Lehman, as assignée for the benefit of creditors. The assignment 
having been sustained by thè verdict of a jury, plaintiffs claimed that 
they were at least entitled to hold under the attachment certain portions 
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of the attached property originally sold by them to the. défendant, which 
had uot.been paid for at the date pf the assignaient and at the date of 
the attachaient. Such claim was based on section 2353, Rev. St. Mo., 
whioh is etated in substance in the opinion of the couijt. 

Dyer.yLee&EUis, for plaintiffs. 

H. W. Bond and James I. lAndley, for intervenor. 

Thayee, J; , (praMy,) In the ipatter of the intervening claîm of Gus. 
Lehman, assignée, in the case of Boltz and others against Eagon, (the jury 
having found that the assignaient lyas not fraudulent, so far, at least, as 
the assignée ia concerned,) the question anses whether the attaching 
creditors can hold as against the assignée that part of the assigned prop- 
erty that was purchased from themselves, on the ground that the attach- 
ment suit was brought to recover the purchase priçe of such property. 
The elaim ia based solely on section ,2353, Rev. St. Mo., which provides, 
in substance, that personal property shall in aU cases be subject to exé- 
cution on a judgment obtained for the purchase price, and shall not be 
exempt from such exécution unless the property is found in the hauds 
of a purchaser for value, who had no notice at i^e 4*** of his purchase 
ôf an outstànding claim for the purchase money. 

The question to be determined is whether property can be taken from 
an assignée, by virtue of this section, under a writ of attachment or exé- 
cution issued against the assigner for the purchase, prie? of the property, 
that. bas passed to the assignée by virtue of a gênerai asgignment. There 
. are; only three reported eases in this state which appear to me to hâve 
any bearing on the question, and neither of them can be said to be an 
authoritative détermination of the point at issue. I refer, of course, to 
the cases of Parker v. Eodea, 79 Mo. 88; MiU Co. v. Rirner-, 23 Mo. App. 
103; and State v. Orahood, 27 Mo. App. 496. My own convictions, after 
considerin^ the raatter, are very strong that section 2353 was not in- 
tended to interfère with the gênerai poliçy of the act concerning volun- 
tary assignments, and that it should not be so construed as to interfère 
with the policy. of that act. * The state courts will, in ail probability, so 
hold, when the précise question confronta them that is raised in this 
çaae. An assignment is a trust created for the common benefit of cred- 
/ itors. ,The làw.favbrs the création of such trusts, and carefully régulâtes 
their administration. It also prohibits préférences, and provides for a 
pro rota distribution among creditors of ail funds realized from the sale 
of the assigned éffects. Whatever property passes to an assignée under 
an assignment (that is not incumbered with a lien) by virtue of the as- 
signment; act lis held by the assignée for the common benefit of crédit- 
era. Section 0353 oertainly does not create a lien in favor of the ven- 
dor of Personal property for the purchase price of goods sold and deliv- 
ered. Itsimjply, provides that they cannot be claimed as exempt by the 
Vendée or by any transférée who buys with notice that the purchase price 
ia unpaid. AU the cases cited are in accord on this proposition. If it 
should be held that personal property in the hands of an assignée may 
be seized for the purchase price in a suit brought against the assignor, a 
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fipecies of préférence would be created, sirhich, as it appears to me, woùld 
be at variance with tlie policy of the assignment act. In some cases 
such rule, if adopted, would practically defeat the assignment; credit- 
ors instead of participating ratably in the distribution of the'assigned ef- 
fects, would take that portion of the trust-estate in specie, which they 
could ideutifj' as having been originally purchased from themselves, and 
had not been paid for. In this manner a new method of distribution 
would be inaugurated, which is at variance with the provisions of the 
assignment law; and in many cases such practice would lead to gfeat 
confusion in the administration of assighed estâtes. I am of the Opin- 
ion that section 2353 was not intended to hâve such effect. It should 
be construed, according to my view, in conformity with, and in sub- 
ordination to, the policy of the assignment law, so as not to defeat its 
provisions; that is to say, it should be held that, when personal prop- 
erty has passed to an assignée under an assignment that is valid so far 
as the assignée is concerned, such property cannot be seized under an ex- 
écution or attachment against the assigner merely by virtue of the pror 
visions of sections 2353. I shall so hold, and accordingly ovërrule the 
claim of the attaching creditors to a portion of the property based upon 
that section. Judgment will therefore be entered on the verdict of the 
jury to the effect that the assignée is entitled to ail and singular the 
property levied npon by the United States marshal that was covered by 
the assignment, and was found in his hands; and an order will be made 
on the marshal directing him to turn the property over to the assignée. 
An order will, also be made requiring the receiver appointed in the case 
to file a final report of the collections he has made on choses in action 
in his hands, and, after he has filed such report, he will be ordered to 
tum over what property is in hià hands to the assighee. 



BotAND V. Northwestern Fuel Co. 

(Circuit Court, Di Minnesota. M&y, 1888.) 

1. DAMAflTÎS— BhEAOH OF CONTBACT DP AfFREIGHTMBJTT. 

Wbere plaintiS had a contract to transport a quantity of coal by water for 
défendant at an agreèd pricè, the coal to be delivered to him by défendant at 
a designated point, and défendant failed td deliver it, plaintifl's méasnre of 
damages was the différence between the cos't of transportatlon and the conr 
tract price. 

2. Samb — Evidence— Recoupment. 

An offer of évidence by défendant, not for the purpose of showing freight 
earned by plaintiff in order to rècoup, but to show what plaintiS's boat "wa» 
said to hâve earned," was property rejected. ,, 

8. Pbincipal and Agent— Undisclobed PRisciPAii— Paeqi. Evidenob. 

The right to show by paroi évidence that a défendant Was an qndisciôJsçâ 
principal in a contract made by a third person is not doubtful 

At Law. Motion fornew trial. 
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Latder & Dunmetd, for plaîntifl. 
C. D. O'Brim, for, défendant. 

Nelson, J. The évidence shows that the steamer Minnie Hermacn, 
Thomas Boland, owner, entered into a contract with H. Y. Smith to 
receive from the railroad companies at Running Water, Pierre, or Bis- 
mark, on the Missouri river, and transport and deliver to the agent of 
Smith on the steam-boat landing of the several posts, coal to be delivered 
tothe government under Smith's contracts, — 125 tous, more or less, Fort 
Randall; 300 tons, more or less, Fort Bennett; 800 tons, more or less, Fort 
Yates. Smith agreed to pay $4.20 per ton of 2,000 pounds for trans- 
porting coal to Forts Yates and Bennett, and $4.30 per ton of 2,000 
pounds for transporting coal to Fort Randall, and that the plaintifï with 
his boat went to Running Water. On his arrivai at Sioux City, he no- 
tified Smith about the day that he would be at Running Water, and 
wanted the coal ready. Smith answered that the coal had been for- 
warded. On plaintifï's arrivai at Running Water he made a demand 
for coal of the agent of the railroad corapany, and was told that he had 
strict otders not to deliver any coal to him. He also again telegraphed 
Smith from Running Water, and received answerthat the "coal hasbeen 
delivered. You were notiôed at Alton that it would be." He also pro- 
ceedèdto St. Paul, and demanded coal from Smith, who refused, saying 
that it was delivered to other parties. 

There was évidence on the part of plaintiflf tending to show that the de- 
fendant was an undisclosed principal to the contract with the plaintifï. AU 
the direct évidence of the witnesses who testified in référence to the matter, 
with the exception of the président of the défendant company, tended to 
prove that the défendant was a party to the contract, whose name was not 
disclosed; and so did the circumstantial évidence. Coal was shipped by 
the défendant under the Smith contract, so-called, from Duluth to Bis- 
marck, or river landing, for Fort Yates; and coal was also shipped from 
Milwaukee to Running Water for Fort Randall. The défendant offered 
no évidence. The jury was instructed in substance that if the plaintiff 
had proved that the défendant was an undisclosed principal, and that it 
was interested as an undisclosed principal in the contract signed by Smith, 
he could recover if a breach of the contract was also proved, Also that 
the measure of damages was the loSs under the contract for its non*ful- 
fiUméiit on the part of the défendant, to-wit, the différence between.the 
cost of transportation and the price under the contract. Also, the.jùry 
was instructed that the plaintiff could only recover for loss of the trans- 
portation of coal which he proved had been delivered at either one or the 
other places flientioned in the contract for shipment to the forts. There 
was évidence tending to show the cost of transportation, and the number 
of pounds or tons of coal delivered at Bismarck, or river landing, and 
Running Wàter, for Forts Yates and Randall. The jury gave the plain- 
tiff a verdict. ; The instruction in référence to the measure of damages is 
correct. If the coal at Bismarck, or river landing, and Running Water, 
had been turned over to plaintiff, and tfansported by him to Forts Yates 
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and Randall, hîs gain would hâve beenthe différence between the con- 
tract price of carriage and the cost of transportation. What the plaintiff 
would hâve made if the contract had been kept by the défendant is the 
measure of damages if the contract is broken. This was the rule giveû 
to govem the jury. The offer of évidence by défendant which was re- 
jected was not for the purpose of showing freight earned by plaintiff in 
order to recoup, but what the boat was "said to hâve earned;" and it was 
properly excluded. This is not a charter-party, but a contract of affreight- 
meut, and the measure of damages for a breach is to be determined by 
the rules applicable to such contracts. The right to show by paroi évi- 
dence that the défendant was an undisclosed principal is not doubtful. 
Ford v. Wmiams, 21 How. 287. 
Motion for a new trial is denied. 



In re Mahon. 
(Ditiriet Court, D. Eentucky. March 8, 1888.) 

1. ExTKADiTiON— Intebstaté— Aerkst AND Bbinging into Jueisdictioiî bt 

Pbivatb Parties. 

On a pétition for habeaa corpus, where it appears that tlie petitioner, being 
charged with crime in one state, had fled to another, where he was arrested 
by a private party without authority, and that the authorities of the latter 
State had not acted upon a requigition of the executive of the former, the dis- 
trict court will not revise the arrest as being an effort to «et under Const. U. 
8. art. 4, S 2, providing for interstate extradition of persons cbàrged with 
crime, and laws passed thereunder. 

2. Same— -Privilèges of Citizbns— Foukteenth Amekdmbnt. 

A lawful arrest, under authority of a state court, of one unlawfnlly brought 
into the state by private parties, is not a violation of the fourteerith amend- 
ment to Const. U. S., providing that "no state shall make or enforce any law 
which shall abridge the privilèges or immunities of citizens àî the United 
States." 
8. Same— CuB Process op Law. 

In the fourteenth amendment to Const. U. S., providing that no state shall 
"deprive any person of life, liberty, or propérty. without due process of law, " 
the phrase due process of law" refers to the state's own process, and a law- 
ful arrest under authority of a state court of one unlawf ully brought into the 
state by privât© parties, is not a violation of the provision. 

Pétition for writ of Habeas Corpus, by Plyant Mahon, 

Abner Justice, jailer of Pike county, having made his retum to the 

writ of habeas corpus issued herein on the day of February, 1888; 

and Plyant Mahon having filed his response thereto, and produced évi- 
dence, the court certifies the foUowing to be the facts as admitted by the 
parties or proven tô the court's satisfaction, viz. : The petitioner, Mahon, 
together with 19 other persons, was, at the September term, 1882, of 
the circuit court of Pike county, Ky., indicted by the grand juryim- 
paneled in and by said court, for willful murder, all^ed to hâve been 
committed by them in said county. Mahon was at the time, and had 
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always jbeen, and BtîU is>' a fQilâzen of W^t Virgimîi, and a résident of 
Xiogan county in Baid stftte. His excellency, S. B. Buckner, govemor of' 
the state of Kentucky, on ithe lOth day of Septeml)er, 1687, made upon 
his excellency, B. W, Wilsoii, governor oi the state of West Virginia, a 
réquisition under the seal of the commonwealth, demanding of him, the 
governor of West Virginia, the arrest and rendition of the said Plyant 
Mahon, and the» others named in said indictment, to the state of Ken- 
tucky, to answer the saïne, claiming that the said Plyant Mahon and 
othérs had fled as fugitives from justice from said state. Said réquisi- 
tion was accompanied by,a copy of the indictment therein referred to, 
which was certified byithe governer of Kentucky to be authentic. In 
said réquisition he appointed one Frank Phillips agent ofthe state of 
Kentucky, to receive said Mahon and the others, and, bring them to the 
state of Kentucky. This réquisition was not acted upon by the governor 
of West Virginia, because, as he stated, of the want of an affidavit in 
confonnity with the laws of West Virginia. An afiBdavit was then made 
by said Frank Phillips in compliance with said request, and on the 13th 
of October, 1887, was sentby his excellency, Gov. Buckner, to his ex- 
cellency, Gov. Wilson. There was nO further correspondence between 
the said govemors in regard to said réquisition, until the 9th of January, 
1888. In the inean time, the Hon. Henry J. Walker, secretary of state 
of West Virginig,, by letter dated November 21, 1887, wrote to P. A, 
Cline, who was deputy-jailer of Pike coùrity, in reply to a letter of in- 
quiiy from him; and notified him that the said réquisition of the gov- 
ernor of Kentucky would be honored, excépt as to Elias Hatfield and 
Andrew Varney, and that warrants would be issued for their arrest upon 
the receipt of $54, his fées for issuing the same. The reason given for 
îuot issuing warrants for Elias Hatfield and Andrew Varney was because 
they were not guilty, in the governor's opinion, from the évidence which 
had been presented to him; Subsequently, by letter dated December 
13, 1887, Fràpk Phillips, the person appointed as agent aforesaid, wrote 
to his excell«ncy, Gov. Wilson, inclosing $15 to pay fées of the secretary 
of state, and requesting he should issue his warrants for the arrest of 
Anderson Hatfield) Johnson Hatfield, Capt. Hatfield, Daniel Whitt, and 
Andrew McCoy, and he sent thèse warrants to him (Phillips) at Pike- 
ville. This money ($15) was returned to Phillips, and the order for the 
warrants countermanded by Gov. Wilspn, because, as he states, from in- 
formation subsequently obtained hebelieved the réquisition and expected. 
warrants would be used, not to secure public justice, but to extc^rt money 
frûm the accused. His excellency, Gov. Buckner, on the 9th day of 
January, 1888, \yrote to his excellency, Gov. Wilson, a letter of inquiry 
In regard to his action under the réquisition, This letter of inquiry was 
replied to January 21, 1888, by Gov. Wilson. No warrants had been 
issued by the governor of West Virginia for the arrest of any person men- 
tioned-in the said réquisitions on the 9th, of January, or before or since 
that time. Frank Phillips, with 25 or 30 armed men, went from Ken- 
tucky acïoss into West Virginia, and with fprce and arms arrested the 
petitioner, Plyant Mahon, on January 9, .18j88, and against his will and- 
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by force brought hîm to thé town of Pikeville în the state of Kentucky, 
and on the llth of JanUary, 1888, placed him in the jail of Pike county 
in said town, which was then in charge of Abner Justice, jailer df said 
county;. and on the next day, January 12, 1888, while thus confined in 
said jail in said town, he wâa served with a bench-warrant, and arrested 
by the deputy-sheriff of said oounty. The bench-warrant under which 
he was arrested was issued from the clerk's office of the criminaJ court 
of Pike county, which court then had jurisdiction to issue bench- war- 
rants, and try persons chargôd under the aforesaid indictments. When 
he was arrested, Phillips was asked by Mahon by what authority he did 
so, and he said he was state's agent to arrest him, and take bim to 
"Pike," anà that he was authorized by the governor of West Virgiaia to 
make the arrest. His excellency, Gov. Wilson, did, under seal of Wesl 
Virgihia, demand of his excellency, Gov. Buckner, the surrender and re- 
tum to the state of West Virginia of the said Mahon , and the others who 
had been Beized by forcé and arms and carried away to Pike county by 
said Phillips and others, which request was dedined by his excellency, 
Gov. Buckner, on the 4th of Pebruary, 1888. 

U. Gîbaon and J. H. Sinclair, for pétitioner. 

P. W. Hardin, Atty. Gen., and J. Proctor Krwtt, for respondent.^ 

Barb, J., (praUy, afier atating ihé fads as abave.) The question pre- 
sented to the court under this writ of habeas corpus is much narroVver 
than the discussion of counsél would iildicate. It is now settled, that 
the courts of the United States recognize the treaty obligation between 
the United States and other nations in regard to the extradition of fu- 
gitives from justice. In a récent case, the suprême court recognized the 
provisions in regard to extradition, in the tréaty Icnown as tbe "Ash- 
burton Treaty" between fhe United States and Great Britain, and de- 
cided that a person extradited under that treaty could only be tried foi- 
the crime for which he had b^eh extradited. This was not because ôf 
the comity which should exîst as between nations, nor because the law 
of nations would bave been viôlated, but because of the terms of the 
treaty, and the act of congress made to carry out treaty obligations in the 
matter of extradition of fugitives from justice. U. S. v. Raueeher, 119 
U. S. 407, 7 Sup. Ct. Eep. 234. It is also settled that there is not a 
Personal right of asylum iri a refugee, who bas fled from this country, 
being chargéd with crime, to a foreign country. Thus, if there be no 
"treaty autbôrizing extradition, or if the fugitive from justice is not 
brought back frbm a foreign country under and according to the provis- 
ions of the treaty, if there be oïie, then the courts will not allow the fu- 
gitive to plead the mode of his capture and retum to this country as an 
answer to his crime or in àbatement to the indictment against him. 
Kerv. iHmo&, 119 U. S. 437; 7 Sup. Ct. Rep. 225; 110 lU. 630; State 
V. Brewster, 7 Vt, 118. 

As to a person charged with crime in one of the states of this Union , and 
who bas fled to another state, there is some différence in the reasoning 
of the courts; but I think ail of the American authorities concur in the 
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conclusion, that the refugee, un(îer such circumstances, has not a Per- 
sonal right of asylum in the state to which he has fled. They agrée 
that the refugee, when returned to the stato wherein he committed the 
crime, by whatever means he may hâve been returned, cannot plead as 
an answer to his crime the manner of his return, and that he had not been 
extradited according to and under the law. State v. Smith, 1 Bailey, 283 ; 
State V. Ros8,21 lowa, 467; In re Noyés, 17 Alb. Law J. 407; Dows^ Case, 
18 Pa. St. 37. In Dows^ Case, a great jurist, Chief Justice Gibson, made 
an important statement, thongh it was not necessary in the discussion 
of the case, and that was, that although a refugee from justice, who is 
brought to the state where he is charged to hâve committed the crime, 
•from the state to which he had fled, has not of himself the right of asy- 
lum, if the chief executive of the state from which he has been brought 
by unlawful means demands his return, he should be discharged und^r 
a writ oîkabeas corpus. This is because of the sovereignty which still 
exista in the states of this Union, and the comity which should existbcr 
tween them. This court cannot, however, consider what is or should 
be the law of comity between the states of this Union, because, by the 
express language of the act under which this habeas corpus was issued, 
this court is confined to the inquiry/ïphether the petitioner is detained 
in custody by the jailer of Pike countj' in violation of the constitution 
or laws of the United Status; nor can this court consider any controversy , 
if there be one, between the state of West Virginia and the state ofKen- 
tucky. AU such controversies açe within the exclusive jurisdiction of 
the suprême court. 

The right to extradite a refugee, who is charged with crime in one 
state and has fled to another state of this Union, is governed by the sec- 
ond section, art. 4;, Const., which provides: 

"A person charged in any state with treason, felony, or other crimes, who 
Vho shall flee from justice, and be found in another state shall, on demand 
of the executive authority of the state from which he has fled, be delivered up 
to be removed to the state having ju'risdictlon of the crime." 

Congress has enactcd laws to carry out this provision of the constitu- 
tion, and it is settled that both state and fédéral courts may, under a 
writ of haheas corpus., révise thei action of the govemor of a state upon 
whom ô réquisition is made if he acts. «nd has Ihe refugee arrested, to 
see that the constitution and the act of congress bave been complied 
withé The courts, however, cannot, by any process known to the law, 
compel a govemor upon such a réquisition, to act and bave the refugee 
arrested and delivered oyer. Kentuchy y. Dennison, 24 How. 66. It is 
claimed that the petitioner is detained in violation of the constitution of 
the United States, and this court should discharge him. And it is ar- 
gued that the only process by which he could hâve been extradited was 
the process proyided by the constitution of the United States, and the 
laws made thereunder, and that in this case this process has beeninvoked 
in 80 far im to give this court jurisdiction to revise the action taken under 
it. It is quite clear, as \?ill be seen from the statement of facts already 
read, that there was no action taken by the ftuthorities of West Virginia 
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urjder the requidtion made by the governor of Kentucky. Phillips, 
thougb designated by the governor of Kentucky as the agent to receive 
from the proper authority of West Virginia the petitioner and others, and 
bring them to Kentucky, never in fact acted as the agent of the state of 
Kentucky. It is true, he represented himself to the petitioner as hav- 
ing authority from the governor of West Virginia to arrest hira, and as 
being the agent of the state of Kentucky, but that was false. The gov- 
ernor of West Virginia never issued a warrant for the arrest of petitioner, 
nor had Phillips any authority to do so, eitherfrom the governor of West 
Virginia or the governor of Kentucky, or any one else. The process by 
which a lawful extradition could be made was never used; nor did Phil- 
lips act under color of authority, and hence this court cannot revise his 
action as being an effort to act under the provisions of the constitution 
and laws of the United States. 

This brings us to consider the other proposition, which is that since 
the adoption of the fourteenth amendment to the constitution of the United 
States neither a résident or citizen of one state having been charged with 
crime in another state, and having fled therefrom, oan be extradited 
from that state, except by the due process of law which is provided in 
the fédéral constitution; and .the laws made thereunder, and unless he is 
thus extradited, he is within the protection of that amendment. It is 
true, I think, that the only légal mode of arrésting a refugee from jus- 
tice under suchcircumstances is under and according to the constitution 
of the United States, and the laws made thereunder, and such state laws 
as may be constitutionally made in aid thereof. This being true, it 
may be insisted that due process of law, as required by that amend- 
ment, when a refugee from justice has fled from the state where he is 
charged with crime to another state, is — Mrst, the mode of extradition 
as provided by the fédéral constitution, and the laws thereunder; sec- 
ond, after he is retumed to the state from which he has fled, his arrest 
under and in accordance with the regular and lawful process of that 
state. Hence, as he was not extradited according to or under the pro- 
cess provided by the constitution and laws, but by force and against his 
will, he is now deprived of his liberty by the state of Kentucky without 
due process of law within the meaning of this amendment. That 
amendment déclares, among other déclarations that "no state shall make 
or enforce any law which shall abridge the privilèges or immunities of 
citizens of the United States; nor shall any state deprive any person of 
life, liberty or property withoùt due process of law." It will be ob- 
served that this is not a grant to the citizen résident, or sojourner, as 
an individual, of any right which he did not theretofore bave, but it is 
a limitation upon the power of the states, rut in the fédéral constitu- 
tion. It is not a déclaration of what privilèges or immunities citizens 
of the United States are entitled to, but is a déclaration that no state of 
the Union shall abridge them. The previous part of the section which 
déclares: "Ail persons boni or naturalized in the United States, and sub- 
ject to the jurisdietion thereof, are citizens of the United States and of 
the state wherein they réside," creater* a national citizenship, but does 
v.34F.no.7— 34 



530 FEDEBAL REPORTER. 

not déclare or definëtKe privilèges, rights, or 'immunities of a citizen of 
the United States. Thèse riglits, privilèges, and immunities are as- 
sumed to exist from the relation of national citîzensbip, and hâve not 
yet been cléarly defined by the courts, but whatever they may be^ and 
however they may be extendedto rights and privilèges which are na- 
tional in their nature, ahd beyond what theretofore existed from the re- 
lation of state citizenship, I think national citizenship would not confer 
upon a refugée who has fled; from a state in which he is charged with 
crime to another state, the right of asylum in said state. We hâve seen 
that no such individual right of asylum exists because of state citizen- 
ship, and if it existed at ail, it would be because of the sovereignty 
which still remains in the states. There is no reason why a national 
citizenship should confer the right of asylum which could arise and ex- 
ist in a state of this Union only because of a reserved sovereignty in the 
state- It istrue that a citizen of a state and of the United States both 
before and eince the adoption of the fourteenth amendment to the con- 
stitution is entitlêd to be extradited under and according to the consti- 
tution and laws <3f the United States, and that he was and is entitlêd to 
a writ of /iaiâM corpus, and to hisreiease, when deprived of his liberty 
by force, and not in accordance with the provisions of the laws regulat- 
ing extradition. Before the adoption of this amendment and the act of 
1867, the state courts alone eould issue a writ of habeas ccnyus in favor of 
oneseized by force, and withoutany process of liaw. But since that time 
the fédéral coarts as well as the state courts would perhaps hâve juris- 
diction in. 8Hch cases because of. the second sectioû of article 4 of the 
«onstitution,, ahd laws made therëùnder, and the national citizenship of 
the person forcibly seized and heldin custody. The vint of habeas corpus, 
whetheriasued from a etate or federal court would hâve no extraterri- 
torial force,'and neither court could discharge a person, although orig- 
inally unlawfùlly seized, who had been legally arrested, and was then 
held by due process of law, unless a state court should, as Chief Justice 
GiBSON indieates, reJeasè as a matter of comity between the states, the 
fugitive iiom justice upon the demand of the governof of the state from 
which he had been kidnapped. We therefore conclude that Kentucky 
has. not abridged the privilèges and immunities of the petitioner as a 
citizen of the United States by arresting him under a bench-warrant, 
after he was within the state.r 

The next inqniry is, has the: stâte of Kentucky deprived him of his 
liberty withoût due process of law, within the meaning of this amend- 
ment. The petitioner had been indicted by a grand jury for willful 
murder, and was arrested in this state under and by the usual and reg- 
ular process which has existed in this state from time immémorial for 
the arrestofpersons. indicted for crime by a grand jury. He is held by 
due process of law, if the inhibition of the fourteenth amendment is to 
belimitedto the process. of the state which deprives him of his liberty. 
If, however, the phrase "due process of law,"is to include the means by 
which others brought him into this state, then it is not due process of 
law. Clearly, the prohibition is upon "any state," and we think the 
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"due procëss of làw" whieli i^ required to be used by tbe state is ite own 
process, and not the process of another state or the process of the United 
States. The suprême court bas declined to define or attempt to define 
the meaning of "due process of la w," and bas wisely left its meauing to 
be ascertained by a "graduai process ofjudicial inclusion and exclusion." 
Tbis case does not, however, require that we sball attempt to define it, 
because tbere can be no doubt the Kentucky process by which the peti- 
tioner was arrested after be was brought into the state, was "due process 
of law," so far as the process of that state is concerned. If, thereforewe 
are correct in construing this part of the fourteenth aniendment as mean- 
ing that the prohibition is contined to "a state," and that the "due pro- 
cess of law," which is required to be used before âny person can be de- 
prived of his life, liberty, or property by a state, is the due process of 
that statet then the petitioner's arrest and détention in the jail of Pike 
county is not a violation of this provision of the fourteenth amendment 
of the Constitution of the United States. The fifth amendment to the 
constitution; of the United States declared that '*no person shall be 
* * * deprived of life, liberty, or property ;without due process of 
law." Thè uniform construction of this amendment is that the United 
States shall not deprive any person of life, liberty, or property without 
due process of law, and that the prqcess which is meant is a fédéral pro- 
cess. Indeed, the form and character of the government preclydes any 
other construction. When this question was first presented, I was in- 
clined to the opinion that ''due process of law" in the meaning of the 
fourteenth amendment required the petitioner's extradition from West 
Virginia by a légal process, as well as his légal arrest after he was in 
Kentucky; but a more critical examination bas satistied me that this 
amendment bas not been violated by the state of Kentucky in thus ar- 
restingand detaining the petitioner in the jail of Pike county. The pe- 
titioner must therefore be remanded to the custody of the jailer of Fike 
county,: and it will be so ordered. 



In re Charleston. 
{District Court, D. Minnesota, May, 1888 ) 

EJXTRADITIOÏI— COMPI-AraT— FOEGERY. 

A cômplàint in extradition proceedings for forgery, whîch minutely sets 
forth the noté alleged to be forged, its amount, the date, and names of the 
parties, and the bank which discounted the note, is sufficient, both in sub- 
stance and in form. 
Samb— Identity op Person. 

The identity of the prisoner ia suflSciently established when, upon being 
brought before the commissioner. he admits that he is the person named in 
the complaint, and that he executed the note therein describejd. -, 
Same — EvinsNCE— Dépositions— AuTHENTiCATiON. 

The act of congress (23, 8t. at Large, p. 216, p 5) déclares that in e itrttdition 
cases copies of dépositions relating to allégations in the complaint shall be 
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admitted: as évidence for »11 the purposes of the hearîng,.if they shall be prop- 
erly and legally authenticated, so as to entitle them to be received for similar 

Eurposes by the tribunals of the foreign country from whîch the accused shall 
ave escaped, and the certiflcate of the principal diplomatie or consulate offl- 
cer shall be jproof that any déposition, warrant, or other paper, or copies 
thereof, so oflered, are duly authenticated. Held, that it is not necessary, in 
addition to the certiflcate of the consul, to prove that the law of the foreign 
conntry would allow "copies of original dépositions taken before a mag- 
istrale to be received as compétent proof against the accused for purposes of 
commitment. " 

Habeas Corpus. 

James J. McCafferty, for petitioner. 

James E, Markham^ cmitra. 

Nelson, J. A complaint of John Wilson Murray setling forth that 
he is chief of the provincial détective department of the province of On- 
tario, in the dominion of Canada, and the duly-authorized agent of the 
government bf said dominion to prosecute an extradition proceeding, was 
made before William A. Spencer, commissioner of the circuit court of the 
United States in this district, duly authorized to héar extradition pro- 
ceedings under the treaty between Great Britain and the United States, 
charging the petitioner with the crime of forgery, alleged to hâve been 
committed at the township of Raleigh, in the county of Kent and prov- 
ince of Ontario. A warrant issued, and he was arrested and held and 
committed by the commissioner for extradition. He is brought- before 
me on a writ of habeas corpus with the proceedings under a writ of certio- 
rari. A demurrer is interposed and it is urged by the counsel for the 
petitioner that the proceedings before the commissioner are irregular, 
and the évidence insufficient to justify this commitment. 

Article 10 of the 'treaty with Great Britian déclares that the persons 
charged with crime are to be delivered up, "provided that this shall only 
be done upon such évidence of criminality as, according to the laws of 
the place where the fugitive or person so charged shall be found, would 
justify his appréhension and commitment for trial if the crime or offense 
had there been committed," a..d the magistrate shall hâve authority to 
issue a warrant that the person charged may be brought before such mag- 
istrate, "to the end that the évidence of criminality may be heard and 
considered ; and if, on such hearing, the évidence be deemed sufficient 
to sustain the charge, it shall be the duty of the examining magistrate to 
certify the same to the proper executive authority that a warrant may 
issue for the surrender of such fugitive." By section 5270, Rev. St. U. 
S., commissioners duly designated may issue warrants and hear such 
cases. The questions involved before the examining magistrates, on a 
hearing, within the seope of the obligations assumed by the treaty, are 
clearly (1) the identity of the person charged with the crime; (2) the 
sufficiency of the évidence of criminality. 

' It is urged that the complaint before the commissioner is not sufficient 
to give him jurisdiotion. This objection is not well taken. The instru- 
ment alleged to be forged, the amount of thé note, the date and names 
of the persons, and the bank which discounted the note, are ail minuteiy 
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set forth. The complaint is not only good in substance, but in form, 
and so describes the crime that the prisoner could not be mistaken in re- 
gard to the accusation. The commissioner had Ml jurisdiction to issue 
the warrant, aud proceed in the case. The identity of the prisoner is 
established by his own admission, when brought before the commis- 
sioner, that he was the person named in the complaint, and that he ex- 
ecuted the note therein described. Nothing further was necessary ex- 
cept to show probable cause of guilt by compétent évidence. If this is 
donc, the prisoner must be remanded. The original note was produced, 
and certain dépositions ofifered in évidence respecting the allégations in 
the complaint. The manager of the bank which discounted the note 
certified, as appears in the copy of his déposition, that the prisoner 
brought the note alleged to be forged to the bank, and represented that 
the note was made by persons whose names are charged to be forged . 
The copy of the déposition of Robinson, whose name appears as one of 
the makers of the note, states that he did not sign it, "nor was the pris- 
oner or any other person authorized to sign it for me." If thèse déposi- 
tions are compétent évidence, and properly received, the sufBciency of 
the évidence of criminality is not doubtful. Thèse copies of dépositions 
and ail the foreign papers ofï'ered in évidence hâve attached a certificàte 
of thé American consul at the city of Toronto, in the province of Ontario 
and dominion of Canada, that they are properly and legally authenti- 
cated to entitle them to be used for similar purposes in the tribunals of 
the said province and of the said dominion. 

An objection is interposed to this certificàte the force of which I do 
not clearly comprehend. The counsel concèdes that the question to be 
oonsidered is the competency of the copies of the dépositions, as év- 
idence of criminality, and it is also true that the competency of the év- 
idence is to be determined by our law, according to the rules of évidence 
which congresB has prescrihed in the act passed August 3, 1882, but it 
is claimed that proof should bave been given, in addition to the certifi- 
càte of the consul, that the law of the dominion of Canada would allow 
"copies of original dépositions taken before à magistrate to be received 
as compétent proof against the accused for the purposes of commitment." 
I.cannot appreciate this point. The fact for the commissioner to déter- 
mine is the criminality of the person charged, and by the treaty the 
^juestion is, what is compétent évidence of that fact hère in Minnesota 
where the prisoner is arrested ? The act of congress must settle this, 
which déclares in substance "that in extradition cases copies of déposi- 
tions relating to the allégations in the complaint shall be received and 
admitted as évidence on the hearing, for ail the purposes of the hearing, 
if they shall be properly and legally authenticated, so as to entitle them 
to be received for similar purposes by the tribunals of the foreign coun- 
try from which the accused party shall hâve escaped, and the certificàte 
of the principal diplomatie or consulate officer shall be proof that any 
déposition, warrant, or other paper, or copies thereof so offered, are au- 
thenticated in the manner required by this act." See 22 St. at Large, 
§5, p. 316. 
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The oértifiÉate of the consul to the dépositions fuUy meets tlie require- 
ments of this act to entitle the dépositions to be received by the com- 
missioner as évidence of criminality; It has been held by ail tribunals 
whicb bave passed upon thia act of 1882 that "similar purposes" refers ta 
thewords "for ail the purposes of suchhearing," that is, to proof of crim- 
inality. ; See In re McPhun, 80 Fed. Rep. 57; In re Herris, 32 Fed. 
Rep. 683;!/n re Hinrich, 5 Blatchf. 414, 425: and others. 

The other objections to the proceedings are technical. According ta 
the record, the prisoner, when shown the note, admittedthat he made 
it,;andigot the money on it from the Merchants' Bank in Chatham. I 
find. no "èrrôr in the proceedings before the commissioner, and an order 
will bè entered dismissing the writ oîhabeas corpus, and remanding thft 
prisoner» 



Benkeet t». Fedeb et (d. 
{(Kr cuit Court, Ni, D.Califomia. March 26' 1888.) 

Tbadb-Makks-t-Infbingembnt— Mkasub^ op Damages. ; ; 

The owneris entitled to recover pf the infringer of a trade-mark the profits 
arlsing'frquithe sale of the spurious' goods, with the trade-mark impréssed 
uponthem. He is not limîted to the différence between the price for which 
the spnziôuB goods would sell without, and the pricç,pf the saine goods with. 
the traâe-màrk impréssed upoh them. 

{Syllabus l>y, Ih^ Court.) 

Suit for Infringement of Trade-Mark. 
3f. j4. WTwaton, for complainatit. 
Mastick, Bdcher & Masiick, for défendants. 

Sawyer, J. This is a suit for the infringement of a trade-mark "C, 
Benkert & Son," used byi the plaintiff, doing business under that name, 
as the successor in interest of a Philadelphiâ firm of which he was an 
original memher, engaged in the manulàcture and sale of boots and 
shoes, upon which the trade-mark was stamped; There is no doubt in 
my mind, as to the right of the plaiutift' as an original owner in part, 
and successor in interest to the business to this trade-mark acquired by 
many years use, (more than a third of a century,) and so generally known 
as to havealmost become a part of the public history of the country . And 
I hâve as littlé doubt that: défendants knowingly and willfully infringed, 
by using the words "C. F. Benkert & Son, Phila.," and "CF. Benkert 
& Son," on at least 25Q dozeii pairs of boots and shoes sold by them. 
The boots and shoes so sold were not manufactured by défendants, but 
purehased from other manufacturers àt the East, ànà. then sold by them 
with the simulated trade-mark of plaintifl" stamped upon the soles and 
OU: the inside of the boot-top. Such sale is admitted by the défendants 
in their answer and in the testimony of défendant Fed«r. It does not 
appear whether they wef-e so stamped before or after purchase by défend- 
ants, but they were sold with the trade-mark stamped upon them. 
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The défendants insist that the measure of damages or profits should be 
llimited to the différence in priée for which the goods would sell with the 
trade-mark upon them and the price for which the same goods would 
sell without it. I am unable to adopt any such rule. It would be ex- 
ceedingly indefinite, and équivalent to giving no damages or profits at ail. 
How would it be possible for any one to say how much less a pair of 
boots or shoes would sell without, than with the trade-mark upon it? 
There would be no definite measure of compensation for the injury . One 
■who deliberately and knowingly uses another's trade-mark commits a 
.palpable and unmitigated fraud, for which there is no possible excuse. 
He seeks to avail himself ofthe good réputation of another's goods, and 
puts his own goods, — usually , if not always, of an inferior quality, — upon 
the market, thereby not only fraudulently cutting off the market from 
the party who bas by years of labor, and at great expense, established a 
réputation for his wares, but in addition to this injury destroys or injures 
largely that réputation which is the foundation of the owner's business, 
by selling inferior goods under his trade-mark, thereby leading the world 
to believe that the inferior goods are his. To adopt as the measure of 
-<;ompensation for such injuriés the différence between the price for which 
the spurious goods would sell without the trade-mark and for which they 
will sell with |t imprinted thereon would be a mockery of justice. In 
my judgment the infringer should at least account for the entire profits 
made upon the goods wrongfnlly sold with the trade-mark impressed 
thereon. And this is the rule established, after mature considération, in 
Graham v. Plate, 40 Cal. 598; Savoyer v, Kelhgg, 9 Fed. Rep. 601. There 
may also be damages beyond the mère profits resulting to the owner of the 
^rade-mark infringed, which he may recover. See, also, Cod. Trade- 
Marks, §§ 237, 246. I do not think there is any jùst analogy with re- 
spect to profits and damages betwéen the infringemént of a trade-mark 
and a patent for an improvement in a machine. A machine may em- 
brace inventions for half a dozen improvements, for each of which there is 
-a patent held by différent individuals. One machine might infringe them 
,ill. In such case, each would be entitled to recover the profits attributa- 
ble to his own invention, and not the profits made upon the machine as 
-an entirety. There is no antdogy to such a case on the infringemént of 
a trade-mark, The infringer fraudulently attaching another man's prop- 
erty to his own occasions only a confusion of property with a view of 
taking adva,ntage of that other's property. The trade-mark sells the 
whole article, however iiiferior or injurious in that particular, and pre- 
vents the sale of the owner's goods of equal amount. At least that is the 
fraudulent purpose, and the natural tendency, whether always accom- 
plished or not; and the injured party should hâve at least the whole profit 
resulting from thé wrongful act, and such I understand and hold the rule 
to be. The damage may be much more arising from destroying the ré- 
putation of the owner's goods. 

Let there be a decree for the complainant, in pursuance of the prayer 
• ofthe bill. Let référence be made to the master to ascertain and report 
ihe amount, of profits and damages. 
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TOMKINSON V. WiLLETS MaNUF'Q Co. 

iOircuii Court, 8. D. New Tark. March 36, 1888.) 

Patents roft Inventions— Damages for Infhingement — Measttrb. 

In an action for an Infringement of à patent ou a peculiar square-shaped 
disk, the measure of damages is not the gains derived by défendant from tie 
use, manufacture, and sale of the infringing dislies, but is only the différence- 
between the prolits fairly attributable to plaintiff's design which défendant 
would hâve derived from the adoption of plaintifE's peculiar variety of square- 
shaped dish, and those which he would hâve derived from the sale of other 
non-infringing square shaped dishes. 

In Equity. On exceptions to master's report. 

Bill by A. 8. Tomkinson against the Willets Manufacturîng Company, 
for the infringement of a patent. Judgoient for plaintiff, and the case 
now comea np on defendant's exception to master's report assessing the 
amount,of damages. 

Frank v. JBriesen, for complainant, cited: 

Dobson V. Carpet Co., 114 U. S. 440, 5 Su p. Ct. Rep. 945 ; Dobson v. Borman, 
118 U. S. 10, e Sup. Ct. Kep. M&; Bâtes v. Railnad Co., 32 Fed. Hep. 628; 
Hammavher V. Wiliion,lA. 796; Piper v. Brovni, 3 0. G. 97 ; Wooster v, Thom- 
ton, 26 Fed. E.ep;'274; Munson \.New York, 21 Biatchf. 342, 16 Fed. Eep. 
560; Nicholson v. BUzabeth, Q 0. G. 764; Emerson v. Simm, 3 0. G. 293; 
Illinois V. Turrill, 12 O. G. 709; Knox y. Silcer, 14 O. G. 897; Mevs v. Can- 
oter, 11 O. G. 1111; Vulcanite Oo. v. Van Antwerp, 2 Ban. & A. 252; Allen 
V. £«M«<^ 1 Biatchf. 486. 

Phûo Chase, for défendant, cited: 

Dobson V. Carpet Co., 114 U. S. 439, 5 Sup. Ct. Rep. 945; Dobson v. Dor- 
wiflsn, 118 U. S. 10, 6 Sup. Ct. Rep. 9'^; SchilUnger v. Gunther, 15 Biatchf. 
310; Garretson v. Clark, Id. 70; Scott v. Evans, 11 Fed. Rep. 726; Root v. 
iamô, 7 Fed. Rep. 222. 

Lacombe, J. This is a suit in equity for infringement, founded upon. 
design patent No. 13,295, granted to John Slater, assignor to Gildea & 
Walker, September 12, 1882, for a design for a vegetable dish. Upon 
final hearing before Judge Coxe, it appeared that in a precisely similar 
suit in the district of New Jersey between the same parties for infringe- 
ment of this patent, the défendant appeared by its président, and con- 
sented to a decree; whereupon, before the commencement of the présent 
suit, judgment was entered, sustaining the patent. Passing upon the 
effect of suoh adjudication, Judge Coxe says: 

"That decree was pleaded and proved in this action. It is valid and bind- 
ing upon the riglits of the parties, and as to ail the questions determined by 
it is resjudioata. Unfortunately, perhaps; for the defeiiihut, the court is not 
nôw permittedtooonsider the défenses, which, by the delondaiit's o\Vri action, 
are thns eliminated from the case. ïhe question of infriiigement is alon© 
open to investigation. * * * I am constraincd to say that the défendant 
infringes," Tomkinson v.ManufacturingCo., 23 Fed. Rep. 895. 

It was referred to a master to take account of the gains and profits, 
and assess the damages. The master bas duiy reported that the corn-- 
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plainant is entitled to recover "the gains and advantages derived by the 
défendant from the use, manufacture, and sale of the infringing dishes, 
in the sum of $1,853.29." The case now cornes up on defendant's ex- 
ceptions to the master's report. 

The report must be set aside. Even if a method of comparison such 
as was adopted by the master were conceded to be the proper way in 
which to accomplish the resuit sought for, — and that question is not now 
passed upon, — he has not selected a suitable standard of comparison. 
In order to ascertain the profit derived from the use of complainant's 
model, comparison should be made, not with goods of an entirely différ- 
ent model, but with goods of the most similar pattern, which défendant 
was free to use. What makes, or, rather, what is supposed to make, 
Ihe design patentable? The circumstance that it is an improvement 
upon the existing state of the art. The patent covers only the particu- 
lar advance which the patent has made; it gives the patentée no rights in 
■what was common property before. It appears that complainant's patent 
is for a particular model of square-shaped dish, — for the shape only, not 
for the décoration. Défendant sold a number of infringing square-shaped 
dishes, called "Doric." ïtalso sold dishes of a totally différent shape, — 
an oyal,' — called "Excelsior." It further appeared that défendant was 
free to use other square-shaped dishes, and did in fact make a nôn- 
infringing square-shaped dish, called the "Piedmont." The entire profit 
■on the "Doric" dishes over cost of manufacture could no doubt be found, 
but to that entire sum the plaiutiff is not entitled. Dobson v. Carpet Co., 
114 U. S. 440, 5 Sup. Ct. Rep. 945. Ail he should recover is the 
amount of such profit, which is fairly attributable to bis design. Nor 
is that amount ascertained even by finding what profit the défendant se- 
cured by making and selling the infringing square dishes, instead of 
oval ones. The amount of that profit must be itself subdivided into the 
sums due respectively to the adoption of a square-shaped dish generally, 
and to the appropriation of plaintifPs particular variety of square-shaped 
dish. To the latter sum he is entitled, but its amount is certainly not 
ascertained by comparing the sales and cost of the infringing dishes with 
the sales and cost of the oval dishes. Non constat but what défendant 
would hâve secured 90 per cent, of its "extra profits," as complainant 
calls them, by sales of such square dishes as it was free to use. If so, 
the plaintiff would be entitled only to the remaining 10 per cent, as profits 
resulting from ^irating bis peculiar square dish. It may be that com- 
plainant may find it difficult, if not impossible, tp prove the amount of 
such profit, but that is a difficulty inhérent in the particular kind of 
patent which he holds. One who by some lucky chance secures a pat- 
ent for "the mère shadow of a shade of an idea" should not be disap- 
pointed if the grant, even though uncontested, subsequently proves of no 
appréciable pecuniary value. 
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Seibeet Cylindkb Oit-G0P Co. v. Manning et al. 

(Circuit Court, S. D. New York. March 26. i°S8.) 

Patents for Inventions— AoRBEMEiirTS fob TJsb — Breach op Covbnants. 

In an action for the infringement oî a patent it appèared that the défend- 
ants' licensors, who owned &.similar patent to thfl one in dispute, had entered^ 
Into a contract with plaintifl wherein it was agreed that se long as plaintiff 
shomld perform certain covenants, and said licensors should ibake certain 
payments tô plaintifl, neither partV was to sue the other on their respective 
patents. Hêld, that performwi'Ceioiplaintifl's covenants was a condition pré- 
cèdent to the payments, and the plaintifl, after having broken the contract, 
could not claim the failure to make the payments as an abandonment of the 
contract, so as to authorize a suit oà its patent. 

In Equity. Hearing upon the sufRoiency of the plea. Action bythe- 
Seibert Cylinder Oil-Cup Company against Henry S. Manning et al. For 
former héaring see 32 Fed. Rep. 625. 

Thomas Wm. Clarke and Edmvmë Wetmore, for complainant. 

C. A. .Kent and Francis Forbes, for défendants. 

Lacombe, J. The sole point arîfeing upon this hearing îs as to thé 
eufficiency of the plea, ànd lies witHin a narrow compass. Concededly, 
the plaintiff owns a patent, which is infringed by certain articles made 
by the Détroit Lubriiïatdr Compaiiy, and sold by the défendant. The 
amendçd bill, besides other neces^ary and ordinary averments showing 
title and àcts of infringement, sets, tint, in anticipation of the défense, 
that — 

"Thed^endants sell lubricators mauufaCtured bythe Détroit Lubricator 
Company^which sale constitutes thft infringement herein complained of; and 
the said défendants prétend that tli^ hâve a right to sell the same without 
suit by, or other molestation from, the complainant, 'because on or about the 
Ist day of December, 1883, this complainant and the sàid Détroit Lubricator 
Company made an agreement in writing vyhereby, among other tbings, it was 
covenanted that, ' solong as the covenants and agreements to be observed and 
performed by the parties respectively are observed and performed, each party 
agrées not to sué,, or directly or indirectly authorize to be sued, the other party, 
its agents or vendees, under any of the letters patent now or hereafter owned 
by it.' And the said défendants prétend that agreement is still in force; but 
thèse complainantB aver that said agreement has long since, and prier to the 
coramencement of this suit, and prier to the aets of infringement herein com- 
plai.Qed,of. been resçinded, and that sajd rescission was caased bythe wrong- 
ful acts and default of thé said Détroit Lubricator Company, because said 
Company was bbliged by the terms of said agreement td makecertain returns, 
and pay certain royalties to the complainant herein monthly, whicb the said 
Détroit Lubricator Company wrongfully refused to do;^nd for such neglect 
aud refusai, and because of the répudiation by the said, Détroit Lubricator 
Company of the covenants and agreements by it to be performed under said 
contract, the complainant herein elected to rescind thé ffiitoe, and the same 
was resçinded by the acts and defaults of the said Détroit Lubricator Com- 
pany, and the act of the complainant. That at the time when the lubricators 
referred to herein, and containing the invention set forthand described in the 
said letters patent hereinbefore mentioned, were sold, and the acts herein 
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•complaitied of were committed, thésaid contract of the Isb ôf Decèmber, 1883, 
wifch the Détroit Lubricator Company was abrogated ^d annulled, and tho 
défendants derived no rights thereunder." 

The plea sets out the agteement in full, and the circumstances pre- 
ceding and attending its éxecution. It then proceeds as foUows: 

"And défendants f urthér aver, on information and belief, that said Détroit 
JLubi'icator Company did perform the covenants in said agreement of settle- 
ment by it to be performed, and so contlnued to do, and to pay large sums of 
money under said agreement; but, as it had a right lo do, it ceased to make 
■certain payments wlien it learned that compiainant had a long time before 
violatéd its covenants in said agreement not to autiiorize the use, except as in 
said agreement provided, of said N. Seibert patents outside of the ÎJew En- 
gland states, « * * and by imitating the shapes and styles of said De- 
tro'.t Company's lubricators. oontrary to the covenants of complainants ; and 
otherwise in divers way» compiainant tried to Injure and damage, and did 
and still does greatly damage and injure, said Deitroit Company, contrary to 
said agreement, whereby the business of said Détroit Company was and is 
greatiy damaged, and its profits greatly reduced, and said damage and loss by 
xeason thereof do still continue. And the défendants aver that said agree- 
ment of settlement between said parties is still in force, and they deny that 
■the same has been rescinded or canceled by compiainant, or that compl»inant 
had a right so to rescind or cancel the same, or that the same was ever re- 
scinded or repudJated by said Détroit Company. Therefore thèse défendants 
aver and plead the same, and demand judgment," etc. 

Upon the amended bill and plea, which now contain the full agree- 
ment, it appears that by and under such agreement the Détroit Com- 
pany, and défendant as its vendee, possessed a perfect défense to suits 
for infringement. The only question to be determined now is whether 
the facts admitted by the plea, and by setting down the garae for argu- 
ment, hâve destroyed this défense. The complainant's reliance is upon 
the fact that the Détroit Lubricator Company vrrongfully refused to make 
certain monthly returns, and to pay certain royalties to the compiainant 
monthly, for which neglect and refusai compiainant elected to rescind 
the contract. The only provisions of the contract requiring the lubri- 
cator Company to make returns and pay royalties are thèse: 

"(10) * * * The said Détroit Company agrées, so long as the covenants 
and agreements to be performed by said Seibert Company are performed by 
it, and so long as this agreement remains in force, to report' to the treasurer 
of said Seibert Company in Boston, at the end of each and every month, the 
full number of lubricators [except certain specified kinds] made and sold by 
it duriug the month next preceding," etc. "(11) And said Détroit Company 
agrées that it will at the same time * • • remit * * * a sum equal 
to, " etc. 

Further, by the fifteenth clause the Détroit Company guarantied that 
thèse payments should be at least $200 monthly. Of this covenant to 
make returns and payments it is to be noted that it is conditional only. 
"So long as the covenants and agreements to be performed by said Sei- 
bert Company are performed by it, and so long as this agreement remains 
in force," is the phrase used to qualify its provisions. Compliance by 
the Seibert Company with its obligations is a condition précèdent to the 
return and payment. It will not be contended that, if the covenant 
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provided that retuim and payment should be made each monlh upon the 
filing by the ptesident of the Seibert Company of an affidavit setting 
forth that it had kept the contract, there would be any default on the 
part of the Détroit Company in delaying or refusing payment till such 
affidavit were first filed. There is no œaterial distinction between such 
a covenant and the one at bar. If non-performance by the payée is 
shown, the payor is not in default for not making its return. Upon 
such a breach the Détroit Company might either rescind the contract, or 
décline to make its return. The défendant by its plea avers that the 
Seibert Company failed to perform its covenants and agreements in two 
particulars: Piret, that it authorized the use of the N. Seibert patents 
outside of the New England states, which is in express violation of the 
seventeenth clause of the agreement; and, second, that it imitated the 
shapes and styles of the Détroit Company's lubricators, in violation of 
the seventh clause. The covenant of the Détroit Company to return 
and pay was at least suspended while the contract was thus broken by the 
Seibert Company ; and its fallu reto make returns and pay royalties, un- 
der those circumstances, would not be such a failure "to observe and 
perform its covenants and agreements" — to use the language of the sixth 
clause, on which complainant relies — as would authorize the latter to 
sue "under any of the letters patent * * * owned by it." 

So far the plea has been considered as distinctly averring breaches of 
covenant by the Seibert Company. Upon the argument stress was laid 
by complainant's counsel upon the language used, (g. v. swpra,} and par- 
ticularly upon the word "learned." This, it was contended, is merely 
équivalent to an allégation that at the time it ceased to make payments, 
the Détroit Company was informed that the complainant had violated 
its covenants, and believed the information. Strictly construed, the 
word '^learned" perhaps means more than this, but in ordinary speech 
it does not necessarily import that degree of certainty which is implied 
in the assertion of a fact. The plea in its présent form is insufficient, as 
ïiot distinctly averring the breaches upon which défendant relies to ex- 
cuse the failure of the Détroit Company to make returns. As the only 
valid objection to its sufficiency, however, is the technical verbal objec- 
tion last above indieated, défendant may amend the same within such 
reasouable time as may be fixed on the settlement of the order. As to 
the question of jurisdiction, I fail to see that the, plea has materially 
changed the situation since that point was considered by. Judge Wal- 
LACE, (32 Fed. Kep. 625,) and shall therefore accept his décision as the 
law of this case. 
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MUNDY V. LiDGERWOOD MaNUF'g Co. 

(iOircuti Court, S., D. New York. Mardi 27, 1888.) 

1. Patents fok Inventions — Combinations — Use of Dippbbent Eléments. 
TJnder the ruling in 30 Fed. Rep. 114, Ickef 's patent No. 9,339, for an improve- 
ment in friction drums for pile-drivers was confined to tlie peculiar élément» 
of the combination therein described, one of whicb was a crpss-grained fric- 
tion surface; and the use by a défendant, against whom an injunction had 
been issned restraining the use of the patented device, of a drum baving a 
sidewise friction surface, is not a violation of the injunction. 

8. Samb— Injunction — Violation bt Cabelbssness — FArLUBE to Notiit 
Agent. 

The carelessness of a défendant, against whom an injunction has been ob- 
tained res raining him from usinga patented device. in omittingto notifyhis 
agent of such injunction and its effects, will render him liable for a technical 
contempt for saïes of the patented articles by such agent after the injunction 
had been obtained. 

In Equitj'. On motion for séquestration, and attachment for viola- 
tion of an injunction. 

Frederick H. Betts and Ernest C. Wébb, for complainant. 
Edward N, Dickerson and lÂvingston Gifford, for défendant. 

Lacombk, J. Thîs is an application for séquestration against the de- 
fendant, and attachment against its ofScers for violation of an injunc- 
tion. The decree enjoining défendant was made by Judge Wheeler 
upon the pleadings, proceedings, and proofs, May 5, 1884, and was duly 
served upon défendant. The grounds of décision are set forth in the 
opinion reported in 20 Fed. Rep. 114. The patent is for an improve- 
ment in friction drums (windlasses) for pile-drivers and hoisting ma- 
chines. It is claimed that the défendant has violated the injunction in 
three ways*— i^irsf, by selling through one of its agents or consignées 
two machines with drums precisely like those which were held by 
Judge Wheelee to infringe the patent; second, through the furnish- 
ing by such agent or consignée of springs for the use of purchasers pf its 
old machines, which had been sold without the springs, and which con- 
cededly did not infringe unless the springs were inserted; third, by mak- 
ing and selling friction drums of a new model, the variations from the 
old model being, as complainant contends, colorable only. 

The last of thèse propositions will be first considered. Both sides 
concède that, for the purposes of this motion, the construction put upon 
the patent by Judge Wheeler is to be taken as final. That construc- 
tion, however, must be itself construed, and the parties not being in ac- 
cord on this point, the former opinion must be analyzed in order to dé- 
termine precisely what the injunction forbade to the défendant. The 
record and the arguments upon which Judge Whbeler's décision was 
predicated (and which are presented on this motion) show that it lies 
within the extrême border land of the doctrine which finds inventive fac- 
ulty in mère mechanical recombi nations of devices old, well known, and 
already otherwise combined. The opinion must, therefore, bestriçtly 
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construed; every élément of the combinatîon which, by express language 
or fair intendment is énumerated by tbe court as eiitfering into the new 
combination, must be taken as essential. The ingrédients of the combi- 
natîon whose' ^atentability the court sustained will be found recited in 
the foUowing,excerpt fropa its opinion; 

"The.ôïStOr àccomplished this by providing à conical projection on the side 
of the géài^-Vi'heel next'to the drum, of nearly the same diaitieter, madeof 
wedge^P4|)eji pièces of wood, with the broad ends outWard forming a taper- 
ingfriciiati surface on the ends of the wood, and a circular flange projecting 
from the circumferenee of the drum, loose on the saroe shaf t, to fittightly 
bver tlieiriction surface on the wheel when pressed towards it; and a spring 
coiled about the shaft between the wheel and the drum, to separate the sur- 
faces. Thé spécification mentions a sh^Il or Ilange on the side of the gear- 
wheel Supporting the wood, and describes mechanism for pressing the drum 
towards the wheel, and brjnging the surfaces togethpr. Theclaim is for a 
combination of the drum, loose, and the gear-wheel having the friction cône 
and side flange to support it and spring to repel it, fast upon the shaft, for 
thispurpose." 

The phrase hère used, viz., "forming a * * * friction surface on 
the ends of the wood," clearly imports that the friction surface intersects 
the grain of the wood. Grammatically it can hardly meaii anything 
else. Ail doubt, however, as to ils meaning is resolved by a considéra- 
tion of other parts of the opinion. Thus the court says: "Friction sur- 
faces) one of métal and the other of the ends of wood, * * * were 
old and well known." "Letters patent were granted to Knowlson for 
improvements * * * presenting friction surfaces composed of the 
ends of the wood of each pièce." This language plainly indicates what 
the learned judge understood by the expression, "on the ends of the 
wood." The complainant insists that the Knowlson patent does not in 
fact say anything about a cross-grain friction. That patent, however, 
did in fact describe the sections of wood of which its friction surface was 
composed in language not inconsistent with a transverse engagement, and 
an examination of Fig. 3 therein shows that in no other way could there 
be any prêteuse of the improvement in durability asserted in the third 
paragraph. The question hère, however, is not what the Knowlson pat- 
ent says, but what Judge: Wheeler understood it to say. An examina- 
tion of the testimony and arguments which were before him can leave 
no doubt that he understood that the Knowlson patent covered a friction 
surface across the grain of the wood, as shown in the very model, which 
was beforé him, audhas been presented hère and that, in bis enumera- 
tion of the ingrédients of complainant's combination^ he intended by the 
use of the phrase "on the ends of the wood" to designate a cross-grain 
friction surface. In the new model drums of the défendant the grain of 
tbe wood is not presented endwise to the wear, but sidewise, and thus 
one ingrédient of the combination, which, as a combination only, was 
held to be patentable, is omitted. The défendants also insist that they 
now use a V friction instead of a cône friction, and thus dispense with 
another ingrédient of complainant's combination. Upon this point there 
is a conflict of testimony. The friction surface is undoubtedly V-shaped ; 
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but complainant insists that one side of it is a dûmmy, which does not 
engage with the flange, and that thus the engaging surface is in fact a 
cône. Upon ail the évidence I am of the opinion that the complainant 
bas not established his contention by a fair prépondérance of proof. In 
view of the disadvantagè, however, under which the moving party la- 
bora in motions of this kind, I should send it to a masl^er to take further 
testimony on this point, were I not satisfied that a cross-grain engage- 
ment must, upon every application made at the foot of Judge Wheel- 
ee's decree, be taken as an essentiel élément of the patented combina- 
tion. Npr is this conclusion modified by a careful examination of Judge 
Nixon's opinion in Mundy v. KendaU, 23 Fed. Rep. 591. The learned 
judge in that case only indicates what upon the aflËdavits before him he 
understands to be the extent of Judge Wheeleb's décision. If the rec- 
ord which is presented hère had been laid before Judge Nixon, he would 
no doubt hâve adopted the same construction as that indicated supra. 
As to the.alleged infringement arising from the furnishing by Mr. 
Wormer of St. Louis of two springs to be used in old model machines 
sold without them, I do not think his relations to the défendant are such 
as to warrant punishing it for his act, in the absence of any évidence 
from which açquiescence in such act can be inferred. As to his sale of 
the two old infringing machines, however, the défendant bas not shown 
the same care in notifying him of the injunction, and its efifect, that it 
used in the case of its goods on sale in Boston, Philadelphia, etc. This 
carelessness bas caused a violation of the injunction, constituting a tech- 
nical contempt, A fine of three times the royalty which complainant 
diarges, in analogy to the provisions of the law as to damages, would 
Seem an appropriate penalty therefor, but the exact amount may be de- 
termined upon settlement of the order. 



The Atlas.* 

The Lizzib Wir^oN. 

Chadwick et cd. v. Atlas S. S. Co. 

{DUtriet Court, E. D. New York. March 7, 1888.) 

OoMiisiOH— Stbam and Sail— Failukb to Kebp Peopeb Lookout. 

The Bteam-ship A. was bound down the Atlantic coast on a comparatively 
dear night, wben, some 50 mile9 Bouth of Barnegat, ehe collided with the 
schooner L. W. For the damage the steamer was libeled, and set up in défense 
an alleged change of course on the part of the schooner, averring that the 
flrst light of the schooner seen by her was the green Hght over her starboard 
bow, wheretppn her wheel was starboarded ; that the light af terwards changed 
10 red, oh which the steamer's wheel was ported,. but too late to avoid the 
collision. The schooner swore that her course was not changed. From the 

>ReportedJ>ï Edward G. B^nediçt, Esq., of the New York bar. 
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évidence îtappearecl'ëitherthat the Hght seen by.th'e steamer was tbe !igh; 
of some other vessel than the L. W., or else that the schooner was never seeu 
' by those on the steamer until they were upon her. Meld, that the collisiou 
was due to want of proper lookout on the steamer. 

In Admiralty. Libel for damage. 

Goodrich, Deaiy tfc Goodrich, for lîbelant. 

Gary de Whiiridge&uà. George A. Black, for claîmants. 

BeneDict, J. This is an action to recover damages for a collision 
which ôcçurred on the high seas about 50 miles south of Barnegat, on 
the 18th of August, 1887, between the steam-ship Atlas and the schooner 
Lizzie Wilson. The décision of the case is, by the pleadings, made to 
turn npon the question whether the schooner changed her course, and 
threw herself under the bows of the steamer. The steam-ship at the 
tinie was bound down the Coàst, and the schooner up the coast. There 
was a fresh breeze, — the schooner sailing from eight to ten knots an hour, 
and the steam-ship about the same. The night was thick, but not so 
thick as to prevent vessels' lights being seen at à considérable distance. 
The masterof the steamer says a greèn light could be seen at the distance 
of amile. According to thetestimony of the men from the schooner 
the steamer's lights were seen tWô miles away. I cannot find upon'the 
évidence that there was any difficulty on the part of the steamer in see- 
ing the schooner in time to avoid her. The steamer asserts that the 
schooner changed her course, and in support of her assertion produced 
witnesses from the steamer who testify that as the vessels approached 
each other the schooner displayed to the steamer first her green light, 
which was seen over the steamer's starboard bow, — and thé steamer's Wheel 
starboarded; that afterwards the schooner sho\ved her red light, and the 
steamer's wheel was at once ported, but too late to avoid the schooner, 
then crossiiig the steamer's bows. From the schooner there is positive 
testimony that the steamer was seen on the schooner's port bow; that the 
schooner held her course; that when the steamer was near the schooner 
she suddenly starboarded, and came across the schooner's course, and 
so ran her down. At the argument it was cqnceded on both sides that 
it was impossible to reconcilè tihe testimony given by the respective par- 
ties, and this is true in regard to some of the testimony. It seems to me, 
however, not wholly impossible to reconcile much of the testimony by 
supposing tha,t the green light said to hâve been seen by the chief oiS- 
cer of the steamer was not a light of the Lizzie Wilson, but of some other 
vessel. ..,..- 

As already stated, the assertion that the schooner changed her course 
is sought to be proved by testimony from the steamer tending to show 
that the schooner as she approached displayed to the steamer first her 
green light, and afterwards her red light. If it be supposed that the 
green light which the chief oflBcer of the steamer says he saw off his star- 
board bow was not a light on, the Lizzie Wilson, but the light of some 
other vessel at the same time bound up the coast, on a course to west- 
ward of the course of the Lizzie Wilson; that the attention of those on 
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the steamer was fastened on this light, so that, although the red light of 
the Lizzie Wilson was visible on the port bow, it was not seen until the 
steamer starboarded to give more room to the green light on the star- 
board bow, — the conflict of testimony is easîly understood. This sug- 
gestion is not without some support in the testimony. For instance, 
the wheelsman says that before the order "hard a-port,"and after his wheel 
was hard a-starboarded, he looked out of his window, and saw a green 
light âboiit two points on the starboard bow, and a ship's length away. 
But before this, the master of the steamer, — who jumped from his room 
to the bridge while the wheel was being starboarded, — when he reached 
the bridge, and while his vessel was swinging to the east, under a hard 
a-starboard wheel, saw the red light of the Lizzie Wilson, and she was 
near enough to allow her sails to be seen. If this be correct, the green 
light which the wheelsman saw after the helm was hard a-starboarded 
could not hâve been on the Lizzie Wilson, but must bave been on an- 
other vessel coming up to the westward of the Lizzie Wilson. But this 
supposition, if adopted, condemns the steamer for not seeing the Lizzie 
Wilson in time to avoid her. If the suggestion be not adopted, then the 
case résolves itself into a question of credibility, and in this aspect the 
weight of the évidence appears to be in favor of the schooner. I am not 
able to find from the évidence the fâct to be that the Lizzie Wilson was 
at any time displaying her green light to the steamer, or that the Lizzie 
Wil?on, in présence of a steamer known to be approaching, without rea- 
eon suddenly threw herself under the steamer's bows, at the risk of total 
destruction. The testimony from the steamer affords good ground for 
the belief that no one on the steamer saw the Lizzie Wilson uhtil they 
were upon her, and that the cause of the collision was failure to keep a 
proper lookout. This plainly appears in the testiinony of the witness 
Rube, who was on the steamer's bridge. This witness says that he was 
the first on the steamer to know of the présence of the approaching ves- 
sel; that he saw first the schooner's sails, then her green light, and that 
a collision was imminent before any order was given on board the steamer. 
If this statement be true, no testimony from the steamer respecting the 
change of the light from green to red would be of any value to show that 
the cause of the collision was a change of course on the part of the 
schooner, for whatever was seen from the steamer was seen after the col- 
lision was inévitable. My conclusion therefore is that the steamer has 
failed to show that the cause of the collision was a change of course on 
the part of the schooner, and that, on the contrary, the witnesses from 
the steamer themselves prove that the cause of the collision was want of 
proper lookout on the steamer. 

Let a decree be entered in favor of the libelants, with a référence to 
ascertain the damages. 
v.34F.no.7— -35 
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IhE BBITiANNIA.* 

The Bbaconsfield. 
ClexJgh V. The Britannia. 
La Compagnie Française i Vapeur v. The Beaconsfield. 
. CoTTON V. The Beitannia and The Beaconsfpild. 
{DUtrict (r<ourt, S. B.Nm York. Marcli 81, 1838.) 

1. CoLMSiON— Beitvken Steamers— Ceossing Steamers— Tewartino Majîeo- 

TBHS. 

A Crossing steamer, required by old rule 18 to keep ont of the way of . au- 
otber vesael is bound at her psril to take into account ail the circumst^nceg, 
including both the speed and Theading of the other. The latter has ho rîght 
to thwart the former's manëuversi A vesseî's stopping is net "keeping her 
• course, " but is a violation of rutejSS, and a fault, specially so after an agree- 
ment by signais, unless its neçesaity in order to avoid collision is reasonably 
certain. Till then thé privileged vessel must rely on the other' s performing 
her duty,- and the burden ôf proving the necessity is on the former. Mère 
doubt and appréhension are' not sufficient to justify a departure from the 
rules by, the adoption of. a thwarting maneuver. 

2. Samb— Privileged Vessel— Change dp Course— Bignals. 

Rule 23, in reqniring the privileged vessel "to keep her course," is not de- 
signed to confer a favor or privilège, but to impose an obligation in order to 
enable th© other vessel with certainty to keep out'of the way. After the 
other's intention is known, or, an agreement by signais had, the former is 
bound upon any change thought necessary, to give notice of her intention by 
any aVailable signais, either danger signais, under supervising inspectors' rule 
8, or the short blasts provided, oy new article 19, when thèse would be cer- 
tainly understood. 
8. Same— Statb STAT0TES — ON Wrong Sidb op Channbl— Peoximatb Cause. 

Where the statutes require vessels to keep on the right-hand side of the 
river channel, a colliding vessel will not be held ii;i fault merely because she 
was in the wrong part of the river, if there was, nevertheless, ample time and 
space to avoid collision. Bad navigation is then deeined the only proximate 
cause. But in case of an unexpected crossing from the right to the wrong 
side of,the river, which causes embarrassment to the other, or such reason- 
able appréhension of collision as leads to erroneous orders by the other ves- 
sel, whereby a collision isproducéd.the former's disobedience of the statute 
should be deemed a contributing and proximate cause, which renders her 
liable. 
4. Same— Négligence. 

The Bâaconsfleld, going out of the East river, came in collision oS pier 1, 
in the northerly third of the channel. with the Britannia, which was turning 
up the East river. They exchanged signais of one whistle when two-thirds of 
a mile apart, and when the Britannia was just past Governor's island. Both 
understood tbat they were to pass port to port. The latter had to make a 
swing of about 6 points to starbéard. Owing to the ebb tide and the high west 
wind, her swing to starboard during the flrst minute and a half was mnch de- 
layed, whereupon the Beaconsfield, uncertain as to the other's even tuai course, 
reversed when 1,500 feet distant, and came to a stop in the water without 
giving any signal to indicate her change of intent. The helm of the Britan- 
nia was ail the time hard a-port, and she would bave gone clear had the Bea- 
consfield kept on. Her swing to starboard was perceived directly after th« 

•Eeported by Edward G. Benedict, Esq., of the New York bar. 
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BeacansËeldusversed; As soon as t'holatter's stop was perceived, about 600 
feet distant, the Britannia reversed fuU speed but too late to avoid collision. 
Held. that the Beaconsfleld was in faùlt (1) for not keeping her course, but 
stoppingwithout apparent necessity; (3) for giving no signal of her change 
of intention; (3) for not pursuing any flrm or consistent course; (4) for lying 
still and dping notbing to ayoid collision, for a minute and a balf after slie 
bad stopped and tbe real danger was évident. 
6. Samb. 

Held, further, 'that the Britannia was in fàuH for cording within 100 yards 
of Governor's island, instead of going furtber to the westward, and for not 
shaping her course so as to make her turn within the right-hand side of mid- 
channel, where the state statutes reqoired her to go.i 

In Admiralty. Cross-libels for damages. 

Cross-suits by the respective owners of the steam-ships Britannia and 
Beaconsfleld to reco ver damages occasioned to the vessels by reason of 
collision. The third suit, that of Cotton, was brought by the owner of 
the cargo on board of the Beaconsfleld, which vessel was sunk by the 
collision, against the Britannia alone, the Beaconsfleld being made a 
party défendant by pétition of the Britannia, under the fifty-uinth ad- 
miralty rule of the suprême court. 

Geo. A. Black, for Cleugh and the Beaconsfleld. 

Sidney Chvhb,iotCoiUm. 

R. D. Benedîct, for the Britannia. 

Brow^n, J. On the 19th of November, 1886, between 9 and 10 o'clock 
in the forenoon, as the English steam-ship Beaconsfleld, outward bound 
from Dow's Stores, Brooklyn, was going out of the East river, she came 
in collision offpier 1, with the French steam-ship Britannia, bound up 
the East river. The Beaconsfleld was 270 feet long, her gross tonnage 
1,736 tons, and draft 21f feet. The Britannia was 337 feet long, hêr 
gross tonnage 2,442 tons, and draft 17 feet. The collision was at an 
angle of from flye to seven points. The stem of the Britannia struck the 
port side of the Beaconsfleld, a little aft of amid-ships, and penetrated 
about five feet, doing damages to both ships and cargo, amounting as 
alleged to $115,000. 

The flrsttwo suits are cross-libels brought bythe owners of the steam- 
ships to recover their respective damages, each alleging that the other 
was whoUy in fault. The third libel was filed by the owners of the 
cargo to recover the sum of $45,000 damages against the Britannia alone. 
Upon her pétition, under the flfty-ninth suprême court rule in admi- 
ralty, the B^eaconsfield was brought in as a party défendant. The chief 
faults alleged against the Britannia are that she ran too near Governor's 
island, and attempted to make too short a turn into the East river; and 
that she did not stop and back in time, nor keep out of the way of the 
Beaconsfleld, as she was bound to do. The Britannia allèges that she 
took ail proper measures to keep out of the Beaconsfleld's way, and would 
hâve done so; by going safely astern of her, had not the latter thwarted 
those measures by her own misconduct in unjustiflably stopping in the 

'An to tbe eflect of the screw on Steerinff, see note, p. 655. 
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line of the Brîtannîa's coursé, and thereby bringîng about the collision. 
The two steamers first came within sight of each other when the Beacons- 
field was a little to the eastward of pier 4, East river. The Britannia 
had then justcome up past Fort William, on Governor's island. She had 
previously shaped hér course to go near to Governor's island, and on 
approaching the fort she had coma stiU further to the eastward in ordei 
to avoid a tug and tow which were coming down the river; and when a 
little to the westward or northward of the fort, and very near it, she 
grazed the bottom. The master testifies that his previous course had 
been about N. N. E., coming up under a slow bell, and that after star- 
boarding (porting) to clear the tug, he resumed his former course; and 
that he was on that course when he touched bottom; that he then rang 
the bell to go full speed ahead until the Britannia had cleared thé 
ground, and that he then again slowed, and put his wheel hard a-port 
to round into the East river; and that the wheel remained hard a-port 
until the collision. When the vessels were first visible, and were first 
seen, they were about two-thirds of a mile apart. Very shortly after- 
wards the Beaconsfield, when opposite pier 4, gave a signal of one whis- 
tle, and heard what she understood to be an answer of one whistle: but 
seeing the Britannia swing a little to port, as was thought, instead of to 
starboard, she repeated her signal of one whistle, froni one to two min- 
utes after the first, and reversed her engines. The wind was high from 
the west, and neither of the Beaconsfield 's whistles were heard on the 
Britannia. The Britannia, however, gave three signais of one whistle 
each, the second and probably the third of which were heard upon the 
Beaconsfield. The pilots on both vessels understood the purpose of each 
to pass port to port, as the Britannia should turn around into the East 
river. The pilot and master of the latter say that she did not swing at 
ail to port after their first signal, but swung ail the time to starboard. 
• The tide was the last of the ebb, and the water lower than usual. There 
waç, however, some current, estimated at the rate of about a knot an 
hour, whiçh, as the Britannia drew above Fort William, struck her star- 
board bows and retarded somewhat her swing to starboard, under her 
port wheel. This was probably soon after one of the whistles of the 
Britannia had been heard on the Beaconsfield. The pilot and master 
of the latter, seeing that the Britannia was slow in changing her course 
to starboard, reversed, as above stated, when about 1,500 feet distant, 
and at the same time gave a second signal of one blast of the whistle. 
"Directly after the order to reverse," as the master testifies, "he saw that 
the Britannia was swinging more to starboard. She was then about four 
points on his port bow." The Beaconsfield's engines were, however, 
kept reversed until her motion in the water was nearly or quite stopped, 
running, as her master estimâtes, about two lengths, and occupying, as 
be thinks, about two minutes; and from that time tiU the collision, i. e. , 
from one to two minutes more, she remained nearly still. When the 
Beaconsfield was seen to bave stopped in the water, or nearly so, about 
five or six hundred feet distant, the Britannia's engines were reversed, 
and from that time they were kept reversed until the collision, when the 
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Britannia was nearly, but not quite, stopped. The high west wind neu- 
tralized the effect of slight ebb tide on the Beaconsfield's course. The 
estimâtes of the two masters as to the distance at which the Britannia 
reversed agrée at 600 to 600 feet; and the engineer of the Beaconsfield 
says that after hei had stopped reversing his engine he came out on deck 
and saw the Britannia about a length away. When the two vessels 
sighted each other, they were going at very moderate speed. Careful 
attention to the testiniony of the engineers, and the number of révolu- 
tions of the engines, satisfies me that the two difFered not more than 
about one or two knots in speed; the Beaconsfield going about four or 
four and one-half knots, and the Britannia from five to six. The full 
speed of the former was about nine to ten knots; of the latter, about 
ten or eleven. From the time each sighted the other to the collision 
was probably less than five minutes, though the aggregate of the esti- 
mâtes of the various intervais would exceed that. It is not probable 
that the Beaconsfield was backing overa minute or a minute and a half, 
running aome 300 or 400 feet. The Britannia claims that by porting 
she took timely and suffi cient measures to go to port of the Beaconsfield, 
and astern of her, and that no collision would hâve happened except for 
her unexpected and unjustifiable stopping, which brought her under the 
bows of the Britannia. 

As respects the Beaconsfield the main controversy has been whethér 
she was, under the circumstances, legally justified in stopping as she 
did. The Beaconsfield invokes rule 21, § 4233, Rev. St., which pro- 
vides that "every steam-vessel, when approaching another vessel so as 
to involve risk of collision, shall slacken her speed, or, if necessary, stop 
and reverse." This rule does not require a vessel to stop or reverse un- 
less (1) the vessel is approaching another so as to involve risk of collis- 
ion; nor (2) unl^s stopping and reversing are necessary. The word 
"reverse," used in connection ' with the word "stop," shows that both 
words hâve -référence to the engine, and that even stopping the engine is 
not required unless that be apparently necessary. The words "if nec- 
essary ," as they stand in this rule, do not grammatically qualify the direc- 
tion to "slacken speed." In article 18 of the new rules the words "if 
necessary" are transposed to the end of the sentence, presumably for the 
purpose of qualifjdng both the previous clauses; and as no reason is ap- 
parent why a vessel should be required to "slacken speed" when it is not 
necessary, or apparently necessary, to do so, the change of phraseology 
in the new rule might well be regarded as showing the intention of the 
former rule. That question is not involved hère, as we hâve to do, not 
with slackening speed, but with stopping and reversing. The Britannia 
contends, however, not only that there was no "necessity" for stopping, 
but that there was no "risk of collision" till the Beaconsfield created that 
risk by her own misconduet in stopping her headway. 

The évidence leaves no doubt in my mind that there was no actual 
"necessity" for stopping, and no actual "risk of collision" when the Bea- 
consfield reversed; and that had she kept a steady course, the Britannia, 
»ven without reversing or stopping her engines, would bave passed her 
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track'.riot less tlian twô leftgths astero, and possibly three. Had the 
Btitaonia not reversed whën she was 500 or 600 ieet distant, she would 
haveioccupied about on©: minute in reaehing the place of collision, as 
the Beaeonsfield was nearly or quite stopped; andduring that interval, 
had the iatter kept on at her previous speed of four or five knots, she must 
hâve been nearly two lengths to the westward at the moment of collision. 
Besidès this, she lost nearly a length while slowing, before she stopped 
reversing. On this point my conclusion might bave been différent if I 
had found that the weight of téstimony sustâined the Britannia's conten- 
tion that the collision was sou th of mid-channel; or so far to the south 
that the Britannia,, on swinging her head to the westward, after the ac- 
cident, (if in fact she did swing due west,) had the Diamond Reef buoy 
nearly astem, and on her starboard quarter. Not only is the weight of 
évidence, in my judgment, clearly opposed to so southerly a position, 
but I regard it as impossible for the Britannia upon the course of N. N. 
E. and passing very near Governor's island, to bave turned up the East 
river in that wind and tide south of mid-channel; but if she could, she 
must, on turning, bave crossed ahead of where the Beaeonsfield would 
hâve been. In other words, the collision could not bave happened in 
thatway. See Chamberlain y. Ward, 21 Hovu. 5iS, 5&2. The place of 
collision, I find, was most probably from 1,100 to 1,200 feet about S. 
W. by S. from the end of pier 1, or a little to the north-east of the fig- 
ures 31, on the chart. This is about the position that would be reached 
by the Beaeonsfield upon a course W. by N., passing, as her pilotfinally 
said he passed, about 300 feet north of Diamond Reef buoy , and then port- 
ing a little. It accords with the téstimony of the pilot of the Dentz, and 
also with that of the pilot of the Van Dyke, who came down some dis- 
tance asternof the Beaeonsfield, a little to the north ward, as he said, of 
mid-channel, heading about W. 1 S., and having the Beaeonsfield "a 
little on his port bow;" and it accords with the estimated distance of 500 
feet to the southward of the Van Dyke after her stem had taken the ground . 
It seems probable that she grounded near the shallow spot marked 18 on 
the chart, from 500 to 600 feet S. W. by S. from pier 1. In that po- 
sition her Btern would extend a little to the eastward of that pier, as the 
proof shows it did. 

The immédiate cause of the collision I must therefore find to hâve 
been the Beaconsfield's reversing when the two vessels were about 1,500 
feet aparti This maneuver thwarted the Britannia's efforts, and was 
not justifiable for the foUowing reasons: In order to prevent the con- 
fusion and fatal results that would often arise from conflicting orders, 
if both vessels were to undertake the duty of avoiding each other, the 
rules of navigation impose upon one of them primarily the whole duty 
of taking active measurea"to keep out of the way," and require the 
other "to keep her course." Old Rules, 19-23. The former is bound 
to shape her course with référence to ail the circumstances. Good judg- 
ment and ibareful handling are often necessary to avert disaster. In 
selecting the mode of keeping out of the way, the speed of both vessels 
isias necessary to be taken into account as their courses. This is the 
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every-day practice of jseamen. Safe navigation, especîally in crowded 
harbors, would otherwise be impossible. As the vessel bound to keep 
out of the way must, therefore, at her péril, shape her course with référ- 
ence to the speed as well as the heading of the other, the latter, after an 
agreement between them is had, or after the other's maneuvers are known, 
has no right to change either her direction or speed to the other's préj- 
udice, while she is executing proper and sufScient maneuvers to keep out 
of the way, unless some circurastances exist that make such a change 
necessary. The vessel required to keep her course must do nothing to 
thwart the other. This gênerai rule is well settled and constantly ap- 
plied. It prohibits every unnecessary act or change that would embar- 
rass or defeat the other's efforts. As between a steamer and a sailing 
vessel this gênerai rule bas been afRrmed by the suprême coujrt in the 
strongest language. In the case of The Scotia, 14 Wall. 170, 181, the 
suprême court say: 

"ïhe duty of the steamer (to keep out of the way) impHes the corrélative 
duty or obligation of the ship to '«^""p her course, and to do notliing to mis- 
lead." 

In The lUinoîs, 103 TJ. S. 299, the court say: 

"But the sailing vessel is under just the same responsibility to keep her 
course, if she can, and not embarrass the steamer while passing by any new 
niovement. The steamer has the right to rely on this as an imperative rule 
for a sailing vessel, and govern herself accordingly." 

See, also, The FreeState, 91 U. S. 200, 205; TheAdriatîc, 107 U. S, 512, 
2 Sup. et. Rep. 355; Mars. Col. (2d Ed.) 414. Thèse observations are 
ordinarily just as applicable to a steamer that is required to keep her 
course, as to a sailing vessel. The reasons are the same, and in my judg- 
raent rule 21 créâtes no exception in the case of steamers; certainly none 
as respects stopping and reversing, except where spécial circurastances 
make it "necessary." It is to be observed, first, that none of the rules 
are to be taken absolutely or independently of the rest. They are to be 
construed and applied togetber, and with référence to each other, and to 
their common design, viz., to prevent collision. The Caynga, 14 Wall. 
270, 276; The Sunnyside, 91 U. S. 208, 214, 218; The Benares, 9 Prob. 
Div. 16; The Columbia, 25 Fed. Rep. 844. Hence when observance of 
a rule would plainly tend to bring about a collision which departure from 
the rule would avoid, departure becomes a duty. The case, then, falls 
under the exception of rule 24, Articles 23 and 24 of the new régula- 
tions in like manner expressly recognize the duties arising from the ordi- 
nary practice of seamen, and from the spécial circumstances of the case. 
It is well settled that although the crossing rule (16) and the approach- 
ing rule (21) use the same words "so as to involve risk of collision, " they 
do not come into opération eontemporaneously. A vessel bound to keep 
out of the way, and crossing anotber's course "so as to involve risk of 
collision," if she adopt timely and sufficient measures for that purpose 
by the use of the helm, is not bound by rule 21 to slacken speed also. 
2%e Jemand, L. R. 4 P. C. 1; 2%e E'ce State, 1 Brown, Adm. 251, 268, 
91 U. S. 200, 205; The Béryl, 9 Prob. Div. 137, 142. The other ves- 
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Bel, in like manner, has a right to présume, and is bound to présume, 
that the former is performing her duty, untU the contrary is reasonably 
certain. The Free State, 91 U. S. 204, and eases there cited. It is then 
orily that she has a right or is bound to assume that there is risk of col- 
lision, and to stop and reverse, and thereby départ from her ordinary duty 
to keep her course. Mars. Col. (2d Ed.) 425, 426. The case is much 
stronger \vhen the vessel bound to keep out of the way is perceived to be 
maneuvering for that purpose, or when a common understanding has 
been had, through the exchange of signais, as to her mode of doing so. 
It would make the rules practically contradictory if, after having corne 
to a proper agreement as to the very mode of avoiding a collision, the 
privileged' vessel might straightway viola té that agreement by making a 
contrary manéuver that tended to defeat the other in the performance of 
her duty, and was contrary to what the latter was bound to consider, 
and had a right to rely upon, in shaping her course. Under such an 
agreement, until it is reasonably certain that the vessel bound to keep 
out of the way cannbt or will not do so, the duty of the privileged vessel 
to do nothing to thwart the other's efforts seems to me plainly controlling. 
The case is one in whichj under rule 24, having regard to the dangers 
of a contrary course and the spécial circumstances of the agreement al- 
ready had, a departure from rule 21 would be required, if the latter rule 
could be deemed applicable at ail. Fry, L. J., in the case of The Béryl, 
page 145, observes that "article 18 (old rule 21) cornes into opération 
from time to time whenever the circumstances existing at the time make 
it necessary that the article should be acted on." The remark of Bbett, 
M. R., in the case last cited, that "keeping her course * * * has 
nothing to do with the question of speed" was not necessary to the décis- 
ion of the cause, and was not, I think, fully considered. I hâve found 
no such adjudications. On the contrary, the vessel required to keep her 
Course has not unfrequently been held liable for backiug while the other 
was maneuvering to avoid her. 27i.fi Favorita, 1 Ben. 30; The Northfield, 
4 Ben. 112. Although The Favorita was reversed on appeal, (8 Blatchf. 
539,) it was only on the ground that the error was commited in extremis. 
The phrase "shall keep her course," in rule 22, must be construed inits 
ordinary nautical sensé; and when a steamer stops and reverses until. she 
is still in the water, she certainly does not "keep her course" in the nau- 
tical sensé, or in any sensé. She has then no "course" at ail. If re- 
versing is continued until she gets sternway, it is absurd to say that she 
still keeps the same course as when she was going ahead. If her heading 
remained unchanged, her "course" would be precisely opposite. It may , 
possibly, be an open question whether a material slackening of speed by 
the privileged vessel, when it tends to thwart the other, is "keeping her 
éourse" in the nautical sensé, or permissible under rule 23. Under old 
rule 21, to stop still, as the Beaconsfield did, certainly is not. Under 

1 Note. I use the word "privileged" for the sake of brevity only. But the 
duty of one vessel to "keep her course" is not intended by the rules as a privilège 
conrerred, but as an obligation imposed, in order to enable tlie other vessel with 
certain ty to keep out o£ the way. Per BiiATCHFOBD, J., in The Columhia, 25 Fed, 
B«p. 845. 
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new article 18 I hâve no doubt that in such a case slackenîng speed is 
not permissible unless "necessary." Mars. Col. (2d Ed.) 415. 

I feel bound to hold, therefore, that the Beaconsfield, in stoppingher 
headway, broke rule 23, which required her, under the circumstances, 
to keep her course; that where a common understanding by signais has 
been had, and the vessel bound to keep out of the way is taking sufB- 
cient measures accordingly, as the Britannia in this case did, rule 23, 
and the implied légal obligation of the privileged vessel to do nothing to 
thwart the other, are controUing; and that rule 21 doea not, in such 
a case, authorize stopping and reversing, unless spécial circumstances that 
subsequently appear make stopping and reversing necessary. A certain 
time is required and must be allowed for the exécution of the maneuvers 
agreed upon, necessarily varying according to the circumstances. When 
the maneuver involves a swing from pointing ahead to going astem of 
the privileged vessel, considérable time is necessary. While the proper 
maneuver is pending, after an understanding by signais, the privileged 
vessel has no right to assume that the other vessel is not executing 
it properly, or that there is any risk of collision under rule 21. The 
agreementifor the time being presumptively terminâtes the risk of collis- 
ion, and rule 21 does not come into opération. The Free State, 91 U. S. 
204; The Okment, 2 Curt. 368; The Nmihfidd, 4 Ben. 117. 

But it may be that after such an understanding by signais has been had, 
the naovements of the vessel bound to keep out of the way may, in con- 
séquence of miscalculation,unforeseen circumstances, or fault, beso Urdy, 
ineffectùal, or contrary, as justly to renew appréhension of collision, in 
spite of the previous agreement for avoiding it. Such, it is claimed on 
the Beaconslield's part, was the présent case. It was by reason of the 
uucertainty of her oificers as to the other's course, no doubt, that she was 
stopped and backed. Nor hâve I any doubt that under the circum- 
stances, and in the apparent situation, this renewed appréhension was 
natural and reasonable. But I cannot hold that the circumstances were 
so urgent as to warrant a contrary maneuver that tended to defeat the 
agreement that was already made and presumptively in course of exécu- 
tion. The stop being, as I bave said, under the circumstances, a viola- 
tion of her obligation to "keep her course," the burden of proof is upon 
her to show its necessity, and that it was reasonably calculated to avert 
the danger; both because stopping was a departure from rule 23 of the 
statute, and because it tended to thwart the Britannia's efforts. Mars. 
Col. (2d Ed.) 413, 414, 431 and cases there cited. Even if there were 
no régulation providing for such a case, I should hold that mère doubt 
and appréhension are not enough to justify such a thwarting maneuver. 
This was emphatically stated by Blatchford, J., in the case of U. S. 
Grant, 6 Ben, 465, 467. There must be a reasonable certainty that the 
vessel bound to keep out of the way is not doing her duty, and cannot 
or will not keep away in the manner agreed on, before the other vessel 
can be held authorized to violate the pending agreement and her légal 
obligation under it, and to take the matter into her own hands by exe- 
çuting a conflicting maneuver. If that were allowed, the rules would 
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Èave little or ho value in the very cases where the observance 6f them is 
most needed; and ail certainty as to the duty and responsibility of keep- 
in^ away would be losti The situation, doubtless, required firmness 
and nerve; but thèse qualities are indispensable in navigation. Sailing 
vessels are often put in the same doubt and uncertainty by steamers; but 
the rule that requires them to hold their course, and not exécute a con- 
trary maneuver, is neverrelaxed except when the péril is imminent. 
The rulé and the tests applicable in référence to maneùvers that tend to 
idefeatithe other vessel's action are manifestly totally différent from those 
that might tend to aid the other in avoiding collision. When one ves- 
sel is certainly crossing another's bows, and there is évident risk, the lat- 
ter is bound to slacken or reverse, because that is apparently necessary, 
and cannot do harm; but where the former is known to be trying to go 
astemit is culpable in the other to reverse without a reasonable certainty 
of its necessity. 

In this case, though there was reasonable doubt and uncertainty, 
through the Britaunia's delay in swinging, and through her continued 
approach towards the north side of the river, whese she had no right to 
com©, yet when the Beaconsfield reversed, the case was far short of any 
réasbnaUe or apparent certainty that the , Britannia was not otherwise 
doing her duty, or could not avoid her, by going astern as agreed on. 
The factwas quite the corltrary. She was doing ail she could. The 
time sinçe the exchauge of signais was short. Her officers say she 
did not swing to port at ail after thesignaling, but was swinging to star- 
board ail thé time. Their means of knowing were best. The Beacons- 
iield's pilot fiually estimâtes the swing to port at half a point. I do not 
think he could distinguish a change so slight. The tide coming against 
the starboard bow first would, of Course, make soine delay. But that 
infiuei>ce would continue for about a length only, or a little over half 
:a minute. The high wind would make some additional delay in her 
■swinging. The pilot of the Beaconsfield says that he expected and 
looked for that. "Seèing more of her broadside" was the natural resuit 
of'the nearer approach. The agreement to go astern was understood. 
Noisubsequent signal to the contrary had been given by the Britannia, 
iwhereas.Buch a signal must hâve been expected by the pilot of the Bea- 
consfield in case of any change of purpose by the Britannia; and the 
niaster ànd! pilot do not say that they believed she had made any change 
of purpose. The agreement for her going astern was thérefore stiU in 
full force. The Britannia was istill at least a quarter of a mile distant in 
a direct line, and considerably more than that by the paths on which 
the vessels were approachingeach other. She was at least four points 
on the Beaconsfield's port bow,' and the pilot and master of the latter 
could not know how rapidly the Britannia could swing after the &tst ef- 
fects of the. wind and tide were overcome; nor were they charged with 
that responsibility. The reasons for stopping, given by the master'aud 
pilot, are stated in a loose and unsatisfactory manner. They do not say 
that .ithey thought she was going ahead of them, nor even that they were 
uncertain which way she would gô. But such uncertainty is, I think, 
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to be îtiferred; and I gîvè them the benefit of tîiai iriference; tbeir èon- 
duct is not consistent with anything beyond naere appréhension and nn^ 
eertaiuty. Thèse circumstances, with the facts which the subséquent 
events show, that if the Beaconsfield had kept on steadily, the Britannia 
would hâve crossed her path from 500 to 700 feetastern, satisfy me tliat 
there was no such reasonable or apparent certainty of collision, or any 
such apparent necessity, as alone would authorize the Beaconsfield to 
stop her course instead' of keeping it; when stopping, if not certainly 
right, was sure to embarrass the Britannia, andlikely to briug on collis- 
ion. That her reversing was prématuré is confirmed by the fact that 
she came to a substantial stop within a little over half the time and spaee 
that sépara ted them. 

But the case does not rest upon the gênerai rules of navigation only. 
Supervising inspectors' rule 3 provides for just such cases of doubt and 
uncertainty. The uncertainty, doubtless, was as to whether the Britan- 
nia would, after ail, go astern, or ahead, or coUide; i. e., the doubt and 
uncertainty were as to her "course." Rule 3 in that case requires that 
the pilot, wha is thus in doubt, "shall immediately signify the same by 
giving several short and rapid blasts of the steam whistle, and if the ves- 
sels shall hâve approached within half a mile of each other^ botb shall 
immediately be slowed to a speed barely sufficient for steerage way tmtil 
the proper signais are given, answered, and understood, or until the ves- 
sels shall bave passed each other." 

It is plain that the pilot in this case did not observe this rule, nor act 
with any référence to it. He did not give several blasts of the whistle, 
but one blast only, i. e., his original signal, which meant that he would 
pass ahead; and yet he stopped his boat, a maneuver directly contrary 
to the meaniîjg of that signal, and ported his wheel, which, the master 
says, worked true while the steamer had headway.* 

'It is often stated thftt upoij reversing the screw the action of the rudder, even while 
the sh p has headway, is, though feeble, the reverse of its normal action. See Marp. 
Col. (2d Ed.) 3S6, 897; Whit. Nav. Aroh. 605. Masters usually testify in geheïal ternis 
to that eflect; liut few hâve made any actual experiment with their vessels,;80 as to 
testify with any exactness or cortainty. Careful expérimenta made with The Aurania, 
29 Ped. Rep. 99, 121, 123, showed that dnring the flrst minute after reversai the action 
of the heln^ was true and normal, thongh reduced. The same was deeraed estahlished 
in the case oî The Ranger, L. R. 4 P. C. 619, 537. See The Nacoochee, 22 Fed. Rep. 8^, 
858. In this case it is noticeable that both masters testified that so long as their ship 
had headway the helm worked true. This is probably oorreot for only the early part of 
the period of reversing. When the engine is reversed, the race of water from the prp- 
peller runs forward; and the rudder bladejmeeting less résistance from the watet ha& 
less effeot in swinging the ship's stprn. When the ship's headway is so dimfiiished, 
and the forward race so strong as to draw the water wholly away from the forward 
side of the mdder, its eflf>ct wholly ceases. How soon this happens after reversing 
dépends in part upqiji the relative position of the rudder and the screw, and may there- 
fore differ in différent vessels,, though probably not greatly. The effeot ot the, screw 
upon the headlng arises from the unequal latéral thrust of the propeUer bladesin the 
upper and in the loWer half of the circle of révolution. When the vessel is li^bt, • and 
the blades come near the surface, so as to chum the water, the résistance of tjie water 
in the upper half of the révolution is materially less thah in the lower half; so that 
there is a prépondérance of résistance by the water below, that presses the stdrn oppoi 
site the direction of the lower hall of the circle of révolution; i. e., head to pcrt, with, 
a right-hahded soréw Working ahead, and in the oppo&ite direction when 'Workiiig 
astern; aid with a left-handed screw, the reverse. When the steamer is weUlpàded, '■ 
and the propeUer deeply immersed at the top, the différence of resisttmce above and . 
tielow is ilig^t, and the prop^ler has then little eSect on the heading. •. ' !• - 
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He di(îuot merèly bring his vessel down to steerage-way, but stopped 
her. It ia plain that inapectorg' rule 3 was ignored. Again, common 
prudence demanda that no thwarting maneuver by the vessel required to 
keep her course should be made contrary to a previous agreement or un- 
derstanding with the other vessel, except upon notice to the latter of the 
intended new movement by any available signais, in order to prevent as 
far as possible misleading the other. Such signais were available hère, — 
either the danger signais under inspectors' rule 3, or the three blasts, 
under new article 19, either of which would bave been immediately un- 
derstood, The Martdlo, ante, 71. It cannot be inferred that because 
the Beaconsfield's one blast was not heard, three or several would not 
bave been heard or noticed. If heard, the Britannia would doubtless 
hâve reversed at once, as: she did do as soon as she saw that the Beacons- 
field bftd stopped; and this would hâve avoided the collision. Andnei- 
ther the inspeOtors' rules, nor any other rule, authorized her to "stop 
and reverse" unless apparenUy "necessary;" and that, as I hâve said, 
does not appear. 

But if the order to reverse had been justifiable when given, the Bea- 
consfield wfls bound to act with consistency, and to adhère to her maneu- 
ver till shé was out of danger; or if the order was found to be errone- 
ous, to remedy the error by countermanding it and going abead again 
as soon as possible. She did neither, but continued reversing for about 
oue or two minutes, till she came to a substantial stop, right in the 
Britannia's path; and then lay still about a minute and a half more 
till struck, despite anytbing the Britannia could do. The master says 
that "directly after the order to reverse was given the Britannia was seen 
to be swinging more to starboard.", He should therefore instantly hâve 
countermanded his order to reverse, or kept on reversing till out of dan- 
ger. There was nothing in the way to prevent either, and either would 
hâve averted this disaster. After the vessel was stopped, and when the 
real danger became évident, he was, moreover, bound to do what he 
çould to avOid it; but he lay still and did nothing. He neither went 
ahead nor backed, when either would bave prevented collision. In this 
I think the Beaconsfield violated a duty that was reasonably obvions. 
Mars. Col. 425, 426. The Beaconsfield is therefore to blâme (1) for not 
"keeping her course" as required by old rule 23, but thwarting the Brit- 
annia's efforts to avoid collision by backing without the justification of 
a-hy rule or régulation, and without reasonable or apparent necessity; (2) 
for îxdOpting this conflicting and dangerous maneuver, after an under- 
standing to the contrary, without notice to the Britannia of her intended 
change; (3) for lack of any firm or consistent course on her part after- 
■v^'ards; and (4) for doing nothing to avoid collision during a considérable 
time after she had corne to a stop, when the real danger became évident. 

The. Britaniiia. The évidence, in my judgment, does not establish 
any fault in the Britannia, after the first signais were exchanged, aside 
ftom hçr n^ar àpproach to Governor's island, with her heading about N. 
N. E., and its effect on her subséquent course. It is clear that her way 
was" nèârly stopped vyhen the vessels struck? Her officçrs teistify, and 
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there is no reason to doubt their testimony in this respect, that they re- 
versed as soôn as the Beaconsfield was seen^to be stopping, when about 
150 or 160 meters distant, i. e., from 600* to 600 feet. In the high 
wind that prevailed from the westward, the fact that the Beaconsfield's 
whistles were not heard does not warrant my finding that proper atten- 
tion was not given to her. The Britannia, so far as thç évidence shows, 
gave the proper signais; made the proper maneuverbyputting herwheel 
hard a-port at once. She would hâve gone from one to three lengths 
astern of the Beaconsfield except for the latter's fault in stopping her 
headway; and as soon as the Beaconsfield's stopping was visible, or the 
danger of collision discoverable, the Britannia reversed her engines full 
speed. That was ail she could do. Therulesrequirednomore. TheGreen^ 
point, 31 Fed. Rep. 231; The Khédive, 5 App. Cas. 876. In thèse lat- 
ter respects there was no fault on her part. The amended libel of Cotton, 
however, sets up as a fault in the Britannia that in the ebb tide and the 
strong west wind she came up too near tp Governor's island, and should 
bave gone more to the westward, so as to head the tide , and înake an 
easier, i- e,, a, quicker, turn into the Èast river. The proof sustains the 
charge, and is not met by any suffi cient justification. A statute. of this 
state, passed Aprjl 12, 1848, (4 Edm. St. 60,) requires that the East 
river, from the battery to Blackwell's island "shall be navigated as near 
as possible in the centerof the river." The Revised Statutes of this state 
(page 683) require steam-boats meeting on any waters within the ju- 
risdiction of the state to go to starboard so as to pass each other with 
safety. Taking thèse provisions together, the Britannia was required to 
shape her course so as to be able to turn within the southerly aide of 
mid-channel. She could easily bave done so, notwithstanding the ebb 
tide and high west wind, had she corne up at a reasonable and proper 
distance to the westward of Governor's island, or shaped her course prop- 
erly 1h low it. But passing within 100 yards of Fort William, and head- 
ing about N. N. E., she could not help running a considérable distance 
into the northerly side of the cbannel, where, as I find, the collision oc- 
curred, and where she was forbidden to go. Neither of thèse statutes 
bas any sanction annexed to it. It is not declared that any vessel go- 
ing in the wrong part of the river shall be deemed in fault so as to be 
held responsible, wholly or in part, for every collision she may incur 
there, witbout référence to any other fault on her part. In this respect 
thèse statutes differ i'rom the ]3ritish act of 1878. The Khédive, 5 App. 
Cas. 876. Aside from some spécial provisions making the non-observ- 
ance of the statute in itself a ground of liability, as in the British act 
above referred to, the mère transgression of such a statute will not make 
the vessel liable where the disobedience of it did not contribute to the 
collision. And inasmuch as only the proximate causes of collision are 
deemed material, the mère fact that a vessel is on the wrong side of the 
river does not niake her liable, if there was ample time and space for the 
vessels to avoid each other by the use of ordinary care. In such cases 
the cause of the collision is deemed, not the simple présence of the ves- 
sel in one part of the river rather :Ùian in another part, but the bad nay- 
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igâtion of the vessel, that, haying ample time and space, might easily 
havé airoided collision but,did not do so. 27t« F. M. WUsm, 7 Ben. 
367; The Fanita, 8 Ben. Il; The Delaware, 6 Fed. Rep. 195; TTie E. A. 
PacJcerf 20 Fed. Rep. 329. ■ This gênerai principle bas often been af- 
firmed by the suprême court. In the case of The Dexter, 23 Wall. 69, 
76,itissaid: 

"It is not necessary to consîder what was dpne by the respective vessels 
when they were some distance from each other; as it is clear ttiey had ample 
time and opportunity to adopt èvery needful précaution to avoid tlie collision, 
after it must hâve been apparent to botli that they were fast approaching each 
other froiû opposite directions." 

The same question was elaborately considered in the house of lords in 
the case of Càyzer v. Carron Co., 9 App. Cas. 873, wherie it appeared 
that the steamer Clan Sinclair, by not easing her engines as early as 
she should hâve eased them, in rounding a bend in the Thames, where 
vessels were not intended to meet, had come into collision with another 
steamer, and it was held, reversing the court of appeal, that she was not 
liable; because the two were séen by each other in ample time to avoid 
collision by ordinary cfere; aind the proximate cause of the collision was 
held to be the reckless attempt of the other steamer to pasS where there 
was nôt room for her to go. See 2%e Nereti^, 23 Fed. Rep. 457. But 
where sailing in a part of the river prohibited by statute, or forbidden 
by reasonable prudence, prevents the vessels from being seen in time, 
or causes unreasoiiablè obstruction or embarrassment in the perform- 
ance of their respective duties, or in any other way actively contrib- 
utes to the collision, the violation of the statùte or régulation becomes 
material, and the offending vCssel is responsible. The Favorita, 1 Ben. 
80, 39, SBlatchf. 589; TTie Manjland, 19 Fed. Rep. 551, 556; The Sam 
Roian, 20 Fed. Rep. 833; The Denis Eckhoff, 32 Fed. Rep. 656; The 
Ymrri, 10 App. Cas. 276. In the case of The Dentz, 26 Fed. Rep. 40, 
29 Fed. Rep. 525, in which the tug Dentz with three canal boats lashed 
alongside in pasâing through Hell Gâte had, by her whistles, assented to 
the Plymouth Rock's passing on the port side of her in going through 
Hell Gâte, where the inspectors' rules prohibited two boats passing, and 
à collision ensued, this court held the Dentz in fault for assènting to dan- 
gerous navigation in violation of the inspectors' régulation, and in part 
responsible for the collision; because, having given that assent, she did 
not go to the starboard side bf mid-channel, which was unobstructed, so 
as to give the Plymouth Rock sùfficient room for her necessary turn in 
that dangeroUs passage. In thé circuit court this view of the maritime 
fault of the Dentz, in assenting to the violation of the régulation, "was 
fully approved;" but the Dentz was absolved from responsibility, because, 
upon the facts, it was held that the collision w;as brought about by the 
haste and recklessness of the Flymouth Rock; and that the latter did 
hâve "sufficieht rOôm on thè port side" without requiring the Dentz with 
her three other boats alongside tô leave the mid-channel. The duty of 
the Dentz, under the circumstahcés, to give the Plymouth Rock "suffi- 
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cient room on the port side of the channel to exécute her maneuvers" 
was recognized. The court further say, page 528: 

"Wheii it appedrs tJiat the Dentz has violated a rule which it was her duty 
to observe, she ùiust assume the burden to show not only that it did not prob- 
ably contribute to the disaster, but that it certainly did not." 

That rule is applicable ia this case to the Beaconsfield and the Britan- 
nia alike. This case differs from those in which the faulty situation of 
one of the vessels was held to be immaterial, in this respect; that in thosè 
cases the faulty situation existed at the beginning, and was fully known. 
The duties of each had référence to the known situation. Hère the 
Britannia was at first on the proper side of the river, and the pilot of the 
Beaconsfield is notchargeable with knowledge that with her position and 
heading she could not round within the southerly half of the river where 
she was required by law to go. He could not tell exactly what her head- 
ing was, or how quick she could turn. He had a right to rely on her 
keeping on th-é southerly half of the channel; and as he was on the north- 
erly side, ther© would in that case be abundant clearance. But it soon 
appeared that Ule Britannia could not keep within the south half. She 
had to turn some five or six points. Her continued approach towards 
the north half of the channel, with no perceptible turn, and still point- 
ing ahead oî the Beaconsfield raised reasonable appréhension and doubt 
as to her eventual course; and this appréhension led to the faulty orders 
that brought about the collision. It was the original fault of the Brit- 
annia in coming too near Govemor's island, and in not shaping her course 
properly, so as to head the Easl-river tide suflBciently to enable her to 
observe both the statuts and the obligations of reasonable prudence, in 
view of the many vessels constantly coming down past the battery in the 
northërly half of the channel, that caused the uncertainty and appré- 
hension of the Beaconsfieid's officers, and thus led to the collision. It 
was not the immédiate cause of collision; but, as it seems to me, it was 
a direct, contributing cause. Again, it has often been held that a vessel 
bound to keep out of another's way is bound to do so by a reasonable 
margin, so as not to excite undue appréhension of danger. Where one 
vessel is put in very great and imminent péril through another's fault, by 
not allowing such a margiû for safety as might and ought to hâve been 
given her,'the whole blâme is put upon the latter for her fault in bring- 
ing the other into such péril; though the collision may bave been imme- 
diately caUsed by an error committed by the latter. Thèse are cases in 
extremis. TheFavorita, 8 Blatchf. 539; The Columbia, 9 Ben. 264, 258; 
The Lama V. Rose, 28 Fed. Rep. 104, 109. 

This is not a case of error committed through fear in extremis. But 
the same principle, as it seems to me, must be recognized as applicable 
in some measure, where the appréhension of danger, though not amount- 
ing to a légal justification, has in fàct directly led to the collision; and 
where that appréhension has been caused, as in this case, by a maritime 
fault of the vessel bound to keep out of the way, in her unexpected and 
near approach to the other vessel, in a part of the river where the former 
was forbidden to go and <ras not expected to come. In such a case the 
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violation of the'statute seems to me to be one of the active and proxi- 
mate causes of the collision. When the whistles were first given, the 
précise path of the Britannia could not be foreseen. As I trace it, had 
both kept on they would in fact hâve run within less than 100 feet of 
each other as they passed angling port to port, though the Beaconsfield's 
course would not be crossed till she was two Jengths distant. That is very 
near for se large vessels, when one of them is making a swinging course. 
It was not a reasonably safe margin for a turning vessel bound to keep 
out of the way. It was just sufïicient to pass if no error were commit- 
ted by eithçr; but it was only barely sufiicient. It was not "ample 
rooa," in the sensé of not necessarily exciting just appréhension in the 
other Vessel. The doubt and appréhension of the Beaconsfield were, as 
I hâve said, natural and reasonable; and although she acted, as I hâve 
found, prematurèly, and without that reasonable firraness and consis- 
tency and observance ;çf the niles that the situation demanded, for which 
she, too;, is held in fault;, yet none the less, as it appears to me, was her 
fault directly induced thrpugh a reasonable and strong appréhension of 
danger caused by the Britannia's. âpproach to the north half of the river, 
where she had no right to be;, The Britannia had no right to encroach 
on the water that belonged to outgoing vessels; nor, through disobedi- 
ence of the, statute, to run upon so narrow a margin, and thereby put 
outgoing vessels in the north half of the river under such stress of appré- 
hension of collision, from which the statute was in part designed to ex- 
empt them. In the case ,of , Cayzer v. Oairon Cb., aupro. Lord Wai-SON 
says: : •, - .■,;,'■,,■ 

"If that cotiduct on thê part of the Clan Sinclair (getting f urther down the 
Tliamès thàn she ovfght to hâve been) had been sucla as to place the Margaret 
attbiSjdisadvantage, to throw her into difflculties, and make it doubtful what 
course she ouglit to pursue, then I could hardly hâve excused the Clan Sin- 
clair frôm contribution to the collision in the présent case." 

In the subséquent case of The Fowrri, 10 App. Cas. 276, where that 
vessel was iiiiproperly going down river on the left-hand side, in the 
nightrtime, when there was "a certain degree ôf mist,"and there collided 
with; the Speiarroan coming up without any lights, both were held to 
blâme. The fault of the Yourri it was said "could hardly admit of dis- 
pute." The cireumstances I hâve mentioned, seem to me, in the lan- 
gu^gei ofJVIr. Justice Nelson, in Cravier v. AUen, 5 Blatchf. 250, to 
"bring the case withjn the reason of the rule of apportionment." I am 
satisfiedj moreover, that the construction above given is in the interests 
of safe navigation about the.Battery; that it is practically necessary, in 
order to insure a due observance of the statute, and the avoidance of col- 
lisions; and that the contrary rule would leave the statute without efiect 
where its application jsmost specially needed. 

. .1, do not Jind it necessary to refer to the other questions discussed in 
the argument, , , J)ecrees may be entered in accordance herewith^ with a. 
reference.tc» com pute the damages» : 
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WiLSON V. Western Union Tel. Co. 
(Circuit Court, N. D. Galifornia. March 19, 1888.) 

1. Rbmoval dp Causes— Procédure— Actb dp State Court. 

The United States removal act, as amended by aot of Mardi 3, 1887,gives to 
the circuit court immédiate jurisdiction upon the flling of the required péti- 
tion and bond in the state court, whère the action is pending, the case being 
removable; and no act of the state court is necessary to, or can prevent, the 
jurisdiction of the circuit court, which court, upon the flling of a copy of tho 
record, may proceed with the case as if it had been originally entered there. 

2. 8ame— RiGHT op Removal— Non-Rbsident Dépendant — Act op March 3, 

1887. V 

TJnder the act of March 3, 1887, providing that United States circuit courts 
shall hâve juriaidiction of civil causes between citizens of différent states, and 
that wlien the jurisdiction is founded only on diverse citizenship suit may be 
brought in the district where either plaintiff or défendant résides; and that 
civii suits, of which the circuit court bas jurisdiction, and which are brought 
, • in state courts, may be removed to the circuit court by défendant, if a non- 
, résident of the state, — a foreign corporation sued in a state court by a cit- 
izeû of the state bas a right to a removàl to the circuit court. 

On Motion to Remand. 

Before Field, Justice, and Sawyer, J. 

H. B. GUlis, for plaintiff. 

Philip G. Galpin, for défendant. 

Field, Justice. This action was brought to recover damages alleged 
to hâve beeu sustained by Ihe plaiutifif from a collision with the tel&- 
graph wires of the défendant, the Western Union Telegraph Company, 
which, by its négligence, had become detached froni the pôles by which 
they were usually held, and were suspended near the ground, It was 
commenced in the superior court of Siskiyou county, Cal. , in June, 1887, 
and the sheriff served the summons issued on the company the Ist of 
July foUowing, by deliveiing a copy thereof, attached to a certified copy 
of the complaint in the action, to one Frank Jaynes, in the city of San 
Francisco. The plaintiff is a citizen of the state of California, and the 
défendant is a corporation created under the laws of New York, and is, 
therefore, to be deemed, for the purposes of jurisdiction in the fédéral 
courts, a citizen of that state. On the 23d of July the défendant iiled a 
pétition for the removal of the action to the circuit court of the United 
States, on the ground of the citizenship of the parties in différent states, 
accompanied by the bond required by the act of congress in such cases. 
Objections were made by the plaintiff to granting the pétition, on the 
ground that no notice of it had been filed or served on him, and that the 
appearance of the défendant had not been entered; and the pétition was 
dènied. The défendant, liotwithstanding this déniai, had copies of the 
papers in the state court filed in the circuit court of the United States, 
and in that court it appeared and put in an answer to the complaint. 
The circuit court having thus taken jurisdiction, it is moved that the 
v.34F,no.8— 36 
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case be remanded to the state court, on the ground that it was unlaw- 
fully removed, and by stipulation of parties the motion is subraitted to 
mysslf and the circuit judge for décision. 

The déniai by the state court of the pétition of the défendants for re- 
moval of the action in no respect affects the jurisdiction of the circuit 
court of the United States, if the action was reinovable, and the bond of- 
fered was suéh as the statute required; The statute makes the removal 
upon the filing of the pétition with the necessary bond. The order of 
the state .court directing the removal would hâve been a proper proceed- 
ing; it would bave been record évidence of the court's acceptance of the 
bond, and of its acquiescençe in the transfér of the action from its juris- 
diction. But its refusai to niake the order could not take from the circuit 
court its rightful jurisdiction. The statute of March 3, 1887, amend- 
ing the. aCt of 1875, determining the jurisdiction of the circuit courts 
of the tJnited States, and regulating thé removal of causes from state 
courts, provides that whenever a party is entitled to remove a suit from 
a state cpurt to the circuit court of the United States, and desires to do 
60, he shall, ejççept in certain cases, not material to the question hère, 
file a pétition for such removal in the suit at the time, or any time be- 
fore the défendant is required to answer or plead to the déclaration or 
coraplaint, and file a bond with good ^nd sufficient surety for his enter- 
ing in the circuit court, on the first day of its then next session, a copy 
of the record in the suit, and for paying ail costg that may be awarded 
by that court, if it shall hold that the' suit was wrongfuUy or ïmpropérly 
removed thereto, and also for his appearing and entering spécial bail in 
the suit, if Spécial bail wàs' originally requisite thérein. And the stat- 
ute déclares: that "it shall then be the duty of the state court to accept 
said pétition and bond, and pi*oceed no further in such suit; and, the 
said copy being entered as aforesaid in said circuit court of the United 
States, the cause shall then proceed in the same manner as if it had been 
originally commenced in the said circuit court." 24 St. 553, c. 373, § 
3. As thus seen, no order of the state court or the circuit court is con- 
templated to transfér the jurisdiction of the action. As said by the su- 
prême court, in Railroad Co. v. KoonU, 104 U. S. 14, speaking of the 
provisions on this subjeCt in the act of 1875, which were similar to those 
in theactofi887: 

"It is a well-settled rule of décision in tbis court that when a SUffleient case 
for reinoval is niade in the: state court, the rightful jurisdiction of that court 
cornes to an end, and no further proceedings, can properly be had theré, un- 
less in sonie fortn its jurisdiclioh is restored. Gordon v. Longent, 16 Pet. 97; 
Kanouse ^. Ma7tîn, 15 How. 198; Insurance Co. v. Dunn, 19' Wall. 214; 
Railroad Coi v . Mississippi, 102 U. S. 185. The entering of thé copy of the 
record in the circuit court ia necessary to enable that court to proceed, but its 
jurisdiction attaches when under the law it beeomes the duty of the state 
,çourt to proqeed no furtjier. ïhe provision of the act of 1875 is, in this re- 
spect, .8iil)stantially the same as t^i^t of tlie twelt'th section of the judiciary act 
ot 1789, ând requiresthe state court, when the pétition and a sufflcient bond 
are'presented, to proceed no ftirther with the suit; and the circuit court, when 
the record is^ entered tlvere, to deitl'with the cause as if it had been originally 
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conunenced in that court, The jurisdictipn is ohanged when the removal Is 
deinanded in propér form, and a case for removài made. Proceedings in tlie 
cirôuit court may begin when the eopy is entered." 

It does not appear what relation Frank Jaynes bore to the Western 
Union Telegraph Company, to render the service of process on him serv- 
ice on the conipany. This is not, however, important, as the company 
accepted the service as sufficient, aud appeared lu the state court with 
its pétition, and in the circuit court filed its answer. When the péti- 
tion was filed, the time for its présentation had not expired. By the 
law of California, a .défendant, served with sumraons out of the county 
iu which the action is commenced, has 30 days to appear and answer 
the complaint. Only 23 days had elapsed in the présent case from the 
service of the sumnjons and copy of complaint, when the pétition for re- 
moval was filed, The évident object of this motion is to obtain a recon- 
sideration of the décision of the circuit court in the case of County of Yuha 
V. Mining Co., rendered in August, 1887, and reported in 32 Fed. Rep. 
183. It was there held that, under section 1 of the act of 1887, the 
circuit court could not take cognizance of an action brought against a 
party in a district of which he was not an inhabitant, and that, under 
section 2, no removal could be made to the circuit court of the United 
States of an action brought in a state court against a party who was not 
an inhabitant of the district. In that case, the plaintifif w-as a county 
of the state of California, and the défendants were corporations of the 
state of Nevada. The opinion in the case was written by my associate, 
the circuit judge, but I concurred in it, aud in the judgment which fol- 
lowed. I hâve, however, long been satisfied that we fell into an error, 
and I am happy that we haye so early an opportunity of correcting it. 
Whether that case is in such a position that the motion eau be renewed, 
and the ruling reconsidered, I am not able to state. We can, however, 
prevent the décision from misleading hereafter in other cases. 

The first section of the act of March 3, 1887, déclares in what cases 
the circuit courts of the United States shall hâve original cognizance with 
the courts of the several states of suits of a civil nature at coinnion law 
or in equity. In some of them, perhaps in ail, it prescribes the amount 
or value which must be involved, esçclusi ve of interest and costs. Omit- 
ting any considération of that matter, the jurisdiction ia extended to the 
foUowing cases: (1) Those which arise under the constitution orlaws of 
the United States, or treaties made or which shall be made under their au- 
thority: (2) those in which the United States are plaintiffs or petitioners; 
(3) those in which there is a controversy between citizens of difi"erent 
States; (4) those in which there is a controversy between citizens of the 
same state elaiminglandsundergrantsofdifi'erentstates: and (5) those in 
which there is a controversy between citizens of a state and foreign states, 
citizens, ,or subjects, The section also prescribes the jurisdiction of 
the circuit courts in criminal cases, both original and concurrent with 
the district courts; but that is a matter. not pertinent to the présent in- 
quiry. It then déclares that "no person shall be arrested in one district 
for trial in another jn any civil action before a circuit court or district 
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çpurt, alid no civil suit shall be brought before either of saîd courts 
against any person by any original process [or] proceeding in any other 
district than that whereof he is an inhabitant; but where the jurisdic- 
tion is founded onlj'-on the fact that the action is between citizens of dif- 
férent States, suit shall be brought only in the district of the résidence 
of either the plaintifF or the défendant." The plain meaning of this 
clause, so far as it relates to the district in which a civil suit in a circuit 
or district court maybe originally brought, is this: that such suit, where 
the jurisdiction is founded upon any of the causes mentioned in the sec- 
tion, except the citizenship of the parties in différent states, must be 
brought in the district of which the défendant is an inhabitant; but where 
Buch jurisdiction is founded solely upon the fact that the parties are citi- 
zens of différent states, the suit may be brought in the district in which 
either the plaintiff or the défendant résides. No other intelligible mean- 
ing cari be given to tlie section without omitting from considération the 
concludînglines of the clause quoted; and such an omission is not per- 
missible. The settled canon in the construction of statutes requires 
effect to be given to^every sentence and word, if practicable; a.nd hère 
there is no difficulty in carrying out the requirement. The clause is not 
happily drawn; it wants the précision and clearnesa that a carefûl and 
intelligent revision would hâve given; but it is not difScult to get at its 
purpose and meaning. The concluding lines are to be read as a proviso 
to the gênerai provision that no civil suit shall be brought except in the 
district whereof the défendant is an inhabitant. 

Passing now to the second section of the act of 1887, we find the cases 
mentioned in which a removal of suits of a civil nature may be had from 
the state court to the circuit court of the United States. They embrace, 
among others: Pirst, suits of a civil nature arising under the constitu- 
tion or laws of the United States, or treaties made, or which shall be 
made, under their authority, of which by the previous section of the act 
the circuit courts are given original jurisdiction, but which are pending, 
or may be brought, in à state court; thèse may be removed by the de- 
fendant or défendants tlierein; and, second, other suits of a civil nature 
of which the circuit courts are given original jurisdiction by the first bec- 
tion, but which are pending, or may be brought, in a state court; thèse 
may be removed by the défendant or défendants therein being non-resi- 
dents of the state. In one of thèse classes of suits a removal may be 
asked by the défendant or défendants witliout regard to bis or their rési- 
dence; in the other class, a removal can be asked only when the défend- 
ant or défendants réside without the state. According to this construc- 
tion of the two sections, the corporations of Nevada, défendants in the 
Yuba County Oase, had a right to its removal to the circuit court of the 
United States, and we erred in remanding it back'to the sta:te court. So, 
in the présent case, the défendant, the Western Union Telegraph Com- 
pany, bas a right to its removal to the circuit court; and the removal 
ïjeing made, the motion to remand the case back tO the state court must 
l>e denied. Since the décision in the Yuba County Case, the same ques- 
tion haa been before several circuit courts, and the décisions rëndered 
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by them, after a careful considération of the subject, bave been against 
the one we made, and which we now overrule. See Faks v. Chicago, 32 
Fed. Rep. 673; Gavin v. Vance, 33 Fed. Rep. 84; Loomis v. Cocd Co., 
Id. 353; RaUroad Co. v. RaiLroad Oo., Id. 385. Motion denied. 
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{.Circuit Court, s. D: Nm Torh. April 18, 1888.) 

Coukts—Fedebai.— Objections to Jukisdiction— Demcbker. 

A bill for infringement of a patent, in the circuit court for the Southern 
district pf New York, by a citizen of that state, alleged that the défendant was 
a corporation, of Connecticut doing business in the district. , ifeld, on de- 
murrer to the bill, for which aspecial appearance onlyhad been entered, that 
the court had no jurisdiction; the défendant, under the act of congrèss of 
March 3, 1887, not being liable to suit outside of the district of which it was 
an inhaiîitant, except where it consents thereto, or waives its objection, or 
where the jurisdiction of the circuit court is involced solely on the ground of 
diverse citizenship. 

In Equity. Bill for infringement. On demurrer to bill. 
F. W. Cracker, for complainant. 
Eàwin B. Sm,ith, for respondent. 

Wallace, J. Thé défendant raises by demurrer to the bill of com- 
plaint the objection that this court bas not jurisdiction over the person 
of the défendant. The bill allèges the infringement by the défendant of 
letters patent of the United States granted to the complainant for a new 
and usel'ul improvement in stewing kettles or boilers, and also allèges 
that the défendant is a corporation organized under the laws of the state 
of Connecticut, and doing business in the Southern district of New York. 
Prior to the act of congrèss of March 3, 1887, the défendant could hâve 
been sued bere, if "found" within the district, but that act has made a 
radical change in the former provisions of law respecting the jurisdiction 
of this court, and a défendant can no longer be sued outside the district 
of which he is an inhabitant, unless he consents, or waives his right to 
object, except where the jurisdiction of the circuit court is foiinded only 
on the fact that the action is between citizens of différent states. The 
présent action. does not fall within that category; and, as the facts shovv- 
ing want of jurisdiction appear upon the face of the bill, and the défend- 
ant has not appeared generally in the action, but specially, in order to 
laise the objection by demurrer, the demurrer must be sustained. 
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Gatch V. FiTCB et al, 
• ' SuNMAN V. Gatch et al, 

{Circuit Court, D. Indiana. February 2, 1888.) 
Banks and Banking— National Bankb—Insoltbnct— Préférences bt Stock- 

HOLDER. 

Section 2, act Gong. June 30, 1876, (19 St. at Large, p. 63,) provides that the 
individual liability of shareholders of an insolvent national bank, flxed by 
Rev. St. TJ. S. y 5151, "may be enforced by any créditer of such association by 
bill in equity in the nature of a creditors' bill brought by such creditor on be- 
half of himself and ail other creditors. " Held, that a mortgage of ail his in- 
dividual propérty executed by a cashier and stockholder of such bank, aftor 
it had closed its doors, to seeure 'a depositol-, amounted to a préférence, and 
"was void as à^ainst a judgment recovered against the cashier by the receiver 
under Rev. St:, IT. S. § 6151, either in thé hands of the receiver or in those of 
a purchaser from him f or v^ue. 

In Equity. On demurrer to cross-bill. 

Duncan, Smith & WUson, for cross-complainants. 

The cross-bill o^ Sunman alleged that the City National Bank of Lawrence- 
burgh closed its doors on August 10, 1888, in insolveney, and neveropened 
up for bu.'siness there^fter; Walter Fitch, a défendant to the cross-bill, was 
its cashier, and owned $5,000 of the stock of the bank; that défendant Gatch 
was a depositor in the bank at the time of its suspension in the sum of $14,- 
492.37 ; that there were a large number of creditors, and the assets of the bank 
weré insufflcient to pay its creditors in fuU; that on Angust llth, and after 
the bank had suspended, Gatch, who resided in Lawrenceburgh, démanded 
and procured of Fitch a mortgage on ail the landsowned by Fitch, to seeure 
and protect him as auch depositor; that such hmds were of thé value of $4,000, 
and constituted ail the propérty owned by Fitch; that Gatch knew tliat Fitch . 
was such cashier and stockholder, and that this mortgage co veied ail the prop- 
érty owned by him; ttiat there was no other propérty out ,6f whifh an asséss- 
ment by the^ comptroller upon Fitch as stockliolder, for the beneflt of the cred- 
, itors of the bank, could be paid ; that tliis mortgage wàs made and received for 
the purpose and with tlie intent of securing to Gatch à préférence over the 
other creditors in the payaient of his debt; that there was no considération for 
this mortgage other than the debt of the bank; that in 1884 the comptroller ap- 
pointed a receiver for the bank; that the receiver exhausted ail the ayailable 
assets of the bànk, which failed to pay the creditors, and thereupon an assess- 
ment Of 50 per cent, was inade by tlie proper authorities upon ail the stock- 
holders, including Fitch ; that, Fitch having failed to raeet this assessment, the 
receiver, under instructions, instituted an action in this court against him to 
recover the amount, and did recover a judgment for $2,500, — the.amount of 
such assessment; that exçoution issued on this judgment, and was returned 
nuUa bona; that thereupon the receiver flled, his pétition in this court, and» 
under the instructions and order of this court, sold the judgment to Ihe cross- 
complainant, at public auction, at the conrt-house door of Dearborn county, 
in the city of Lawrenceburgh, after proper notice, the said cross-complainant 
being the highest and best bidder; that this sale was reported to tlie court, con- 
flrmed, and the judgment assigned to Sunraan. Subsequently Gatch brought 
his suit in the state court to foreclose his mortgage, making Sunman a de- 
fendant. The latter procured tlie removai of the cause to this court, and flled 
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th'e fotegoing cross-bill. The mortgage consisted in a deed absolute in form, 
and a def easanoe exeeuted by the grantee to the grantor. 

Two questions are pt-esentedbythisdemurrertothecross,bill: (1) Canone 
^f à large numberof the crcditors of an insolvent national bank take a mort- 
gage on ail the property of an individual stockholder, to secure to himself the 
payment of the debb due f rom the bank, so as todefeat the right of the re- 
«eiver to enfbrce an assessment against such stockholder? In other words, 
can one of a number of the creditors ôf an insolvent national bank, after the 
happening of auch insblvency, secure to himself over ail other creditors of the 
bank a préférence in the enforcement of the individual liability of a stock- 
holder iu such bank? For practieally this is vehat it amounts to. (2) Is 
there any considération to uphold the mortgage? ïhe first question presented 
dépends upon tlie construction to be placed upon the provisions of thenatipnal 
bank act and its amendments. We call attention to the followitig provisions 
of the national bank act: lîev. St. TJ. S. § 5151, provides: "ïhe stockhold- 
ers of every national banking association shall be held individually responsi- 
ble, equally and ratabiy, and not one for another, for ail contracts, debts, 
and engagements of such association, to the extent of the amount of their 
stock therein,' at the par value thereof, in addition to the amounl Invested in 
such shares," etc. See Bail, Banks, 164. section, 5210 déclares "that, the 
président and cashier of any national banking association shall cause to be 
kept at ail times a f ull and correct list of the naines and résidence of ail the 
shareholders in the association, and the number of shares held by each, in the 
office where its business is transacted. Such list sliall be subject to the ip- 
spection of ail the shàreholders and creditors during. business liours of each 
day." Balli Banks, 210. Section 1 of theactof June30, 1876, provides "that 
whenâverany national banking association shall bedissolved, and its rigbts, 
privilèges, and franchises declared forfeited, as provided in section flfty-two 
hiiiidred and thirty-nineof the BevisedStatutesof the United States, or when- 
ever theî iCdfflptroller shall become satisfled of the insolvency of a national 
banking association, he may, after due examination of its alîairs, in either 
case, appointa receiver, who shall proceedto close up such association, and 
enforce the Personal liability of the shàreholders, as provided in section flfty- 
two hundred and' thirty-four of said' statutes. " Bail, Banks, 224. Section 2 
of the abôve act reads: "That when any national banking association shall 
hâve gone into liquidation underthe provisions of section flve thousand two 
hnndréd and twenty of said statutes, the individual liability of the sliarebold- 
(Ts provided for by section lifty-one hundred and Bfty-one of said statutes 
may be enforced by any creditor of such association by bill in equity in the 
nature of a creditors' bill, brought by such creditor on behalf of himself and 
of ail other creditors of the association against the shàreholders thereof, in any 
court of the United States having original jurisdiction in equity for the dis- 
trict in which said association may hâve been located or established. " Bail, 
Banks, 244. Section 5234 provides that "on becoming satisfled, as specifled 
in section flfty-two hundred and twenty-six and flfty-two hundred and t wenty- 
seven, that ariy association has refused to pay its cire u latin g notes as therein 
mentloned, and is in default, the comptroller of the currency may forthwith 
appoint a receiver, aud require of hiui such bond and security as he deems 
proper. Such receiver, under the direction of the comptroller, shall take pos- 
session of the books, records, and assets of every description of such associfi- 
tjon, colleot ail debts, dues, and claims belonging to it, and, upon tho order of 
a court of record Of compétent jurisdiction, may sell or compound ail bad or 
doubtful debts, and, on a like order, may acll the real aud personal property 
of such association, on such terms as tlie court shall direct; and may, if nec- 
essary to pay tlie debts of such association, enforce the individual liability of 
the stockholders. Such receiver sliall pay over ail money so made to the treas- 
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Tirer ofthè TTiiited States, subjecfc to the order of the comptroUer, and also 
make report to the comptroller of ail his acts and proceedings. " Section 5236 
provides thaf "from time totlœe, after full provision bas been flrst made for 
réfundirtg to the United States any deflclency Ih redeeming the notes of such 
association, the comptroller shall make a ratable dividend of the money so 
paid ov^r to hlm by such reeelver on ail such claims as may hâve been proved 
td Ilis satisfaction, or adjudlcated in a court of compétent jurisdiction, and as 
the proceeds of the assets of snch association are paid over to him, shall make 
further divldends on ail claims prevlously proved or adjudlcated, and the re- 
mainder of the proceeds, if any,. shall be paid over to the shareholders of such 
association, or their légal représentatives, in proportion to the stock by them 
respectively held." Section 5242 provides that "ail transfers of the notes, 
bonds, bills of exehange, or other évidence of debt owing to any national 
banking association, orof deposits to its crédit; ail assignments of naortgages, 
sureties on real estate, or of judgments or decrees in its favor; ail deposits of 
money, buUion, Or, other valuable thing for its use, or for the use of any of 
its shareholders or oreditors;; and ail payments of money to either, made after 
the commîss-lon of an act of insolvency, or in contemplation thereof, made 
with a View to prevent the application of its assets in the manner prescribed 
by this chapter, or with a vievir to the préférence of one créditer to another, 
except in payment of its circulating notes, shall be ulterly null and VîOid ; and 
no attachnient, injunction, or exécution shall be issued against such associa- 
tion or its propërty before final judgment in any suit, action* or proceeding, 
ih any State, county or municipal court." , 

What is the purpose, what the policy and intent, of thèse provisions of the 
national banking laws? It is raanifest that the act contemplâtes that upon 
insolvency the assets which go to the creditors shall be equally and ratably 
"distributed among them. The assets of which the bank is possessed, under 
section 5242, at the time of suspension, and the assets raised, under section 
5151, by assesâment of the individual stockholders, are placed, when distribu- 
tion is liad, upon exactly the same footing. Section 5234 and section 1 of the 
acts of June 80, 1876, déclare that when a reeelver enforces this individual 
liability, he shall pay over the moneys so raised to the treasurer of the United 
States, subjecl to the order of the comptroller, and section 5233 provides for a 
"ratable" division of the fund among the creditors. And section 2 of the act 
of June 30, 1876,' (Bail, Banks, 244,) provides that wlien the creditors pro- 
ceed to enforce such individual liability by creditors' bill, it must beonbehalf 
of ail the creditors of tlie association, thus securing a ratable distribution wlien 
tlie creditors proceed without a receiver. It is true, the act does not say in 
négative terms that "no préférence siiallbe had" out of this claim against the 
individual stockholders; but it says the liability shall be for ail the creditors, 
and that thé fund shall be ratably divided. Such provisions, construed along 
with section 5242, which déclares that no préférence shall be had or obtained by 
the gênerai. creditors of an insolvent national bank out of the assets of the 
bîihk. plainly indicates the intent and policy of the laws. Techuically speak- 
ing, this individual liability is not called an asset of the bank under section 
5242, yet, so far as the creditors are concerned, it is as much an asset of the- 
bank as the property in the possession of the bank at the time of its suspen- 
sion, and is, théréfore, in the policy and purpose of section 5242. In other 
words, reading ail thèse provisions together, as in pari materia, it is the 
manif est intention of the aCt that ail creditors shall be paid ratably and equally, 
and that no préférence shall be allowed. We call attention to a few authori- 
ties supporting an elementary rule bearing upon the point, See, particularly^ 
Oates V. JBa/ik, 100 U. S. 239, 244; AtJcins v. Disintegrating Oo.f IS WaU.. 

' 19 St. at Large, 63. 
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272, 301; Jackson v. Colllns, 3 Cow. 89, 96; Peoplev. Insurance Co., 15 
Johns. 358, 381; Brown v. Somenille,2iMà.. 4Ài, 456; Ryegate v. Wardshoro, 
30 Vt. 746; Co. Inst. 24 V. 

/. K. Thompson and D. Tarpie, for défendants. 

We take the position herein that a debtor in embarrassed circumstances 
lias, ùnder the common law, an absoliite right to prefer a ereditor, — to pay 
or to secure the payment of one of the daims against him, — and this claim 
may be either a debt due, or one which may becorae due upon any lawful 
contingency. It may be either direct or collatéral. * * * It may be a 
debt giowing out of or a liability created, or about to mature, bj' virtue of a 
note, bond, or statute. A^ to how it is created makes no différence, so that 
it be a lawful claim or liability. Fitch was a stockholder in a national bank; 
the grantee and ereditor Gatch was an unpaid depositor therein; the liability 
of Fitch to Gatch was created and then existed, under section 5151, Rev. St. 
U. S., quoted supra. * * • As long as unpaid deposit of Gatch existed, 
there was a considération for tlie conveyance, because tliere was a liability of 
Fitch (under the statute) "individually" to pay it to the extent of the par 
value of his stock, greatly exceeding Gatch's claim and the value of the prop- 
erty conveyed. The terms of that law are that the stockholder "shall be held 
individually responsible ** • for ail * * * debts * * * ofthe 
association," Itis not said, "in case the bank fails to pay," or "la case others 
fail to pay," but his responsibility is direct, individual, several. The subsé- 
quent provisions of the act of congress for ascertaining and collecting the 
amount of the debt do not at ail affect its directness and individuality . It be- 
ing well determined that at common law a debtor may prefer a créditer, 
Whether the liability so provided for be due, tobecomedue, contingent, direct, 
or collatei'al, thedeed in controversy can only be defeated by some législation 
clearly ahown to be in dérogation of this common-law right, We hâve now 
no gênerai bankrupt law. Is there anythingin the national bank law in dér- 
ogation of this right of préférence. In making a stockholder liable for the 
debts of the bank is to be presumed that congress gave him the power to choose 
which, if any, of thèse debts he might prefer in payment out of his own prop- 
erty unless that right is forbidden. * * * Under the well known rule of 
construction, "expression of one thing is the exclusion of the other," we say 
that when congress forbids (as it does in section 6242) one class of transfers 
— that of the bank assets — as an unlawful préférence, andsays nothing about 
the other class of transfers, — that of their private assets by stockhoiders, — 
the indisputable, undeniable inference is that as to this latter class of trans- 
fers, the law is unchanged, and a transfer in préférence of his private prop- 
erty by a stockholder is not aflected by the act of congress in any way. 

Woods, J. After some hésitation, I hâve come to the conclusion that 
the demurrer to the cross-bill should be overruled, there being, as there 
has been in argument, no dispute that the cross-complainant, as assignée 
of the judgment against Fitch, has the same right to attack the mortgage 
in question which the receiver had before the assignment was made. 
Fitch was not Hable directly as surety or otherwise for the indebtedness 
of the bank to Gatch. In the exécution of the mortgage, therefore, he 
was not exercising the common-law right of préférence among credit- 
ofs who had demands directly against him; and the mortgage was made 
wilhout considération, unless the fact that he was a holder'of stock of 
the bank involved such a liability as to afFord a binding considération 
for the exécution of the instrument, and at the same time to warrant tha 
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prÈferenoe gîven to Gatch oyer other credîtors of the bank. Was tliis so?- 
î?he individual and ratable liâbility of Stockholdera in national banking- 
associations for ail contracta, debts, and engagements of such association, 
to the extent of the aniount of their stock therein, is defiuitely declared 
in section 5151 of the law; but in section 2 of the act of June 30, 1876, 
it is provided that this liâbility "may be enforced by any creditor of 
such association by bill in equity, in the nature of a creditors' bill, 
brought by such creditor on behalf of himself and of ail other creditors," 
etc. The liâbility being ènforceable only in behalf of ail creditors, it 
seems necessarily to follow that any volantary discharge or security given 
for the payment thereof should likewise be for the equal benetit of ail 
creditors, and that any effort to give a préférence should be deemed illé- 
gal. This conclusion is in harmony with the gênerai and weil-established 
doctrine that the liâbility of çorporate stockholders is a fund, or source 
of a fund, for the ratable payaient of ail creditors. If the mortgage in 
question is valid becauséof Fitch's liâbility as stockholder, — and, unless 
valid for this reason, it was clearly without considération, — and if such 
a préférence as was hère given is valid, then, in the suit by the receiver 
against FitûH npon his liâbility as stockholder, he might, it would seem, 
hâve pleaded in bar payment of the atnount due or payable upon this 
mortgage, if pftyment had been made; and, upon the facts as they are 
shown to be, might hâve insisted that he should bé required to pay noth- 
ing to the receiver until the amount of his liâbility upon this mortgage 
should be determined and deducted from the amount demanded. 
The demurrer is therefore overruled. 



LiPPiNcoTT et al. V. Shaw Caeriage C5o. a al, 

{Circuit Court, J). Indiana. March 10, 1888.) 

1., Ceeditoes' Bn-ii — Distbibtjtioîî of i^uKDS— Défendants' Kight to Share. 
Chattel.mortgages covering the cotnpany'B entire prôperty given by an in- 
Bolvent corporation to two banks, which were among its creditors, were héld 
to be invalid, net for fraud or want of considération, but because the corpora- 
tion, being governed by four directors, two of whom were liable as indorsers 
upon the notes to secure which the mortgages were executed, could not pre- 
fer the holders of the notes over unsecured créditera. Thèse mortgages had 
been foreiclosed in the state courts prior to the flling of the bill, which was 
brought by -B judgment creditor of the corporation, who was not a party to 
the foreclosure, and who sought for hiuiseli, and other creditors who should 
come'in, tohàve the mortgagees declared trustées of thé fundsrealized. Jïeld, 
the mortgages being valid as between the banlis and theîcprporation, that the 
banlis were not in the case as intervenors, and that they cotila not be required, 
as a coiidition of being allowed to share in the fund, to put on record a 
• formai request to be admitted "under the invitation of the bill." 

81 SaME^CHATTEI, MOKTGA&ES— F0Bî;CI.0SUEB. il. 

Where a chattel mortgage executed by an inaolvent corporation to some of 
Its creditors has been foreclosed in thé state courts,' tire f act that it is subse- 
quently set aside in the fédéral courts at the suit of a judgment creditor not 
a^party to the foreclosure, on the ground. not of fraud or want of considéra- 
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tîoii, but becâuse the préférence waa bénéficiai to some of the directors, does 
not affect the rights of the mortgagee to retain the proportionate shares of 
the fund of Buch intervçning creditors as were parties to the proceedings in 
the State courts, as well as his own share. 

3, Same— Creditors CoNcumBD bt Dbcbéb ov FoRECLOstJRB. 

Two banks, F. and L; creditors of an insolvent corporation, procured eaoh 
a chattelmortgage from the company on the entire plaut to secure their daims. 
They then foreolosed the mortgages in the state courts in separate suits, which 
•were Consolidated before final decree. To the suit of F. a partnership créd- 
iter was made a party, but in the suit of I. the flrm was not properly served 
under the làws of Indiana, where the bill was flled. Both mortgages were sub- 
sequently held invalid. because the préférence so given was bénéficiai to 
some of the directors, in the fédéral court, on a judgment creditors' bill filed 
by creditors who were uot parties to the foreclosure. and the banks adjudged 
trustées of the respective proceeds of sale. Held, on final distribution of the 
fund, that the partnership should take nothing from the proceeds in the 
hands of F., but should receive its percentage from those in the handa of 
I. ; that creditors who were not parties to the foreclosure should share alike 
in both funds; aud that neither bank should bave anything from the other, 
but that éach should retain what, but for the decree in the state court, and 
becanse of the validity of the mortgages between the parties thereto, would 
go out of its fund to the other, and to the creditors bound by that decree. 

4. 8amb— SoLioiTOBs' Fées. 

An allowance of a solici tor's f ee to be taxed as costs, or taken from the fund 
before distribution, will not be grantèd complainant in a judgment creditors' 
bill to set aside certain mortgages executed by an insolvent corporation, and 
, to bave the mortgaçees declared trustées for the company's creditors, where 
the mortgages are invalid solely on the ground that they amount to préfér- 
ences bénéficiai to directors, and not because of fraud or want of considér- 
ation, 

6. Same— Costs of Référence— Appoktiohmbnt. 

A judgment creditors' bill attacked a chattel mortgage executed by an in- 
solvent corporation on the ground of fraud, and, a foreclosure having been 
had, asked that the mortgagees be adjudged trustées of the proceeds of sale 
for the benefit of the company's créditera. The court found no fraud or want 
Of Considcration, but set the mortgage aside beCause it contained an illégal 
préférence of demands indorsed by directors of the corporation. The testi- 
mony put in at the flrst référence was pertinent, however, on the question of 
the amount of the debt owing to the mortgagee when the mortgage waa made. 
Held, an exact apportionment of costs being difflcult, that the costs of the 
référence should be paid from the fund before distribution. 

In Equity. On final distribution under master's report. 

This is a suit by creditors of the Shaw Carriage Company, an insolvent 
corporation, for the benefit of ail creditors intervening, to set aside cer- 
tain mortgages made by that company to its co-defendants, the First Na- 
tional Bank of Indianapolis and the Indiana Banking Company, and to 
hâve the mortgagees declared trustées for the creditors of the proceeds of 
sales of the mortgaged property made before the bringing of this action, 
by virtue of a decree of foreclosure obtained in the superior court of Ma- 
rion county, Indiana. As will be seen by a référence to the opinion of 
this court in 25 Fed. Kep. 577, where the master's report upon the first 
référence and a fuU statement of the averments and prayer of the bill may 
aiso be found, the mortgages in question are held to hâve been invalid, 
not for fraud or want of considération, as alleged in the com plaint, but 
because the Shaw Carriage Company , being an insolvent corporation, gov- 
etned by four directors, two of whom were liable as indorsers upon the 
notes to secure which the mortgages were given covering the company'a 
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entire property, could not gîve the holders of thèse obligations a valid 
présence over creditors whose demanda wère without such indorsement. 
Besides the proceeds of the chattel property sold under the decree of the 
State court, the défendant banks are chargeable with sums realized from, 
or the estimâted value of, real estate of the carriage company, upon which, 
as the court in its former opinion held, they had acquired valid judgment 
liens; but for thèse sums they are required to account only as crédits 
upon tlieir demands against the carriage company, thereby reducing pro 
tanto their share in the fund derived from the chattel property, which 
they obtained and hold only by virtue of the mortgages, which, hâve been 
decîared invalid as against complainants and other creditors. 

Pertinent to the subject of the distribution of this fund and to the dif- 
férent positions of counsel, the master's report, as modified by the court 
and by agreeinent of counsel, shows the foUowing facts: By the decree 
of theMarion superior court the prooeeds of the property sold were di- 
vided on the basis of 257 to the Indiana Banking Company and 300 to 
thé First National Bank. The total fund in the possession of thèse banks 
to be accounted for in this action, including interest to the Ist of Janu- 
ary last, is $63,097.93. The total indebtedness of the Shaw Carriage 
Company, existing when the mortgages in question were made, includ- 
ing the demands of the défendants, reduced by the value or amount re- 
ceived from sale of real estate, is $125,293.18; the several demands of 
the respective creditors, counting the mercantile creditors as one, being 
as folio ws: 

Fletcher & Sharpe, - - 

Meridian National Bank, - 
Wishard, assignée, - - 

Mrs. Holliday, - - - - - 

Indiana National Bank, - - - - - 

Mercantile creditors, . - . * 

First Sratibnal Bank, défendant, - . - 

Indiana Banking Company, défendant. - . - 



Excepting Fletcher & Sharpe and the mercantile creditors, the inter- 
vening creditors above named were ail made parties, and served with 
process, in the actions of the défendant banks (afterwards Consolidated) in 
the State court, wherein the decree of foreclosure was had as stated, and, 
as indicated in the former opinion, are held to be estopped by that de- 
cree from disputing hère thevalidityof the mortgages so foreclosed; and 
Fletcher & Sharpe, having been made parties to the action of the First 
National Bank, are likewise estopped from claiming any share of that 
portion of the fund in the hands of that bank, but are not estopped as to 
the Indiana Banking Company, because one of the members of the firm 
was not named as a défendant, nor served with process, in the action of 
that company, and the facts in respect to the mortgage of that company 
were not so set out in thebill of the First National Bank as to authorize 
a foreclosure tiîereof without process upon the bill of the banking com- 
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pany in its separàte action, or on a eross-bill in the action of the First 
National Bank. In this condition of the case, what are the respective 
rights of the parties in the fund to be apportioned? Counsel for com- 
plainants and intervenors, in a supplemetital brief definiug and summa- 
rizing their positions and arguments, say : 

"Wbat amotmt shall be allowed for solicitor's fées, and how sfaall It be 
chargea in the distribution? Shall the complainant be entitled to recoverfull 
costs, inclnding the master's fee, and shall thèse costs, so far as made by the 
défendant banks, be charged against their dividends, or shall ail the costs be 
charged against the fund, or shall any portion be charged against the complain- 
ant? Shall the funds be treated as one, and ail the parties allowed to partici- 
pate, iucluding Fletcher & Sharpe, or as two funds, Fletcher and Sharpe be- 
ing admitted as to the Indiana Banking Company and excluded as to the First 
Xational, and each of the défendant banks excluded from the division of the 
assets with which the other is chargeable? We will net attempt to reproduce 
the points made in argument, but désire to emphasize one proposition which 
seems to us to be controUing of several of the questions raised, and that is 
that the défendant banks are not claiming — cannot claim — anything liere un- 
der their mortgages. If they do so claim, they must be content with the res- 
idue after the complainants and intervenors hâve been paid in full. ïhe 
mortgages hâve been annuUed, set aside, held for naught. It is as if they had 
never been, and the fund brought in had been found in the hands of the de- 
fendant banks as money received to the use of the Shaw Carriage Company, 
and the whole fund had been brought into court. Riggs v. Murray, 2 Jolms. 
Ch. 582. The creditors of the Shaw Carriage Company, your lionor having 
this fund in charge, présent their claims as upon a distribution. The banl^s 
corne in by the same door with the complainant and the other intervenors. 
The fund is the property of the Shaw Carriage Company, every dollar of it. 
No dollar of it belongs to either of the banks until your honor bas assigned 
it to them upon distribution hère. No more than a single dollar belongs to 
the complainant or any other intervenors. If the complainants had asked 
It, the court would hâve appointed a receiverfor the Shaw, Carriage Company, 
and directed him to recover that money, and his recovery, of course, would 
hâve been for the whole amount; and you sliould hâve ordered as in Riggs v. 
Murray, supra, that the whole be paid in. As to solicitor's fées, our position 
is that the fund in court bas been brought in by thecornplainants. Theother 
intervenors, including the défendant banks, if they corne in at ail, corne in un- 
der the invitation of the bill, and that is upon condition that they share costs, 
the necessary burdens of bringing the fund into court. Solicitor's fées hâve 
never, in any case to our knowledge, been denied in such cases in the United 
States courts. The argument of the attorneys for the défendant banks rests 
upon the proposition that they are not hère as intervenors dividing the fund 
that bas been brought in, but as défendants paying in only a portion of the 
proceeds of the mortgage property, and retaining under tlieir mortgages the 
balance. This is not true. The mortgage lias been set aside. We cite as bear- 
ing upon this question: Tnisteesy. Greenough, 105U.S.627; RailroadCo.w, 
Pettus, 113 U. S. 116, 5 Sup. Ct. Kep. 387; Attomey General v. Society, 13 
Allen, 497 ; Ex parte Plitt, 2 Wall. Jr. 482. 483 ; Larkin v. Paxton, 2 Myl ne & 
K. 320; Barker v. Wardle, Id. 818. If the estoppel as to the First National 
Bank against Fletcher & Sharpe is maintained, then, of course, the funds in 
the hands of the two défendant banks must be distributed separateiy asto those 
who are entitled to share as to it; and it is agreed by the counsel representing 
both banks, respectively, that neither is entitled to shaie as against the other. 
Therefore the ordérishould be that, as to the fund for which the Indiana Bank- 
ing Company must account, the défendants Fletcher & Sharpe and comnier- 
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cial debt creditors shall share ; that, as to the fund for which the IPirst Na- 
tional Bank musfeaccotint, the commercial debt creditors and that bank shall 
be adcditted to sharej oryonr honor muât reconsider your ruling that the es- 
toppel as to Fleteher^ Sharpe preyaiisin behalf of thé S'irstNationalBank, 
and holà that there ia nb joint èstoppêl, and that, thè défendants being jointly 
bound, consequently no estoppel arises. In' that ëvent, Fletchër & .Sharpé 
must be admitted to piove against the whple f und as one fund." 

Cbiinsel hâve alsb cited the follûwing cases: In re Stephens, 3 "iss. 
187; -Hbwe V, Henrigxm, IZ Wend. 240; Weed y. Pierce, 9 Cow. 729; 
Bodley V. Goodrich, 7 How. 276; Bankv. Hofhdmer, 23 Fed. Rep. 17; 
Bankv. Earle, 110 U. S. 716, 4 Sup. Ct. Rep. 226; Morsell v. Bank, 91 
U. S.357; Butler V. Jaffray, 12 Ind. 504; Graydon v. Barlow, 15 Ind. 
197; TmvpUna v. Association, 19 Ind. 197; Cooke v. Ross, 22 Ind. 157. 

Horace Speed and Harrison, MiUér & Elam, for complainants and inter- 
yenore. 

Claypool (k Ketcham and Duncan, Smith Jt WUson, for respondents. 

Woods, J., (q/iter stating làefactsas aiove.) It is certainly a mistaketo 
say that "the fund is the property of the Shaw Carriage Company." The 
nîortgages in question were valid betWeen the parties, and, as between 
theiù, hâve never been sel aside. Thé mortgagee of a chattel has the 
légal title, (Jones, Chat. Mortg. § 426; Fay v. BurdUt, 81 Ind. 433;) 
and consequently, if thebill in this action had been brought, and the 
présent Stage of procédure reached, before steps to foreclose had been taken 
in the state court, it could not hâve been said that the Shaw Carriage 
Corripàny had any interest in the property, except a right of rédemp- 
tion, by paying the morigage debt. But by the decree of the state court, 
constimmated in a sale of the property, that equity has been extinguishéd; 
|ind opon no supposable contingency— not even if this court had found 
that the mortgage debts were fictitious, and the fund more than enough 
to pay ail just demands — could an order be rightfully made for the re- 
turn orpayment of a dollar of the surplus to the Shaw Carriage Company. 
That surplus would justly belong to the défendant banks, and it would 
be so ^djudged, not upon the theory of a distribution made to them as 
intervenors under complainants' bill, but because the money was )aw- 
fuUy theirs by virtue of a transaction valid between the parties, and to 
that extent unassailable by creditors of the Shaw Carriage Company. 
Indeed, in the case of Dunphy v. Kldnsmith, 11 Wall. 610, speaking in 
respect to an action of creditors to set aside a mortgage alleged to hâve 
been fraudulently made tb secure fictitious liabilities, the suprême court 
Baid: " The decree against the défendant must be a decree for an account. 
He must be called to account for just what property has corne into his 
hands, and no more; and he will be entitled, under ordinary circum- 
stances, to a rebatè for the amount that was justly and honestly due him:" 
That is to say, as I understand this statement, the case being one in 
whiçh a lawfiil préférence might hâve been given for the " amount justly 
due," the préférence given, under ordinary circumstances, will be up- 
held to that extent, notwithstanding an overstatement in the mor^age or 
assignaient of thè amount of indebtedness intended to be secured. Much 
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more,— and certaînly, as it seems to me, both upon principle and upon 
reason, — it niust be said in cases like this, where there is no taint of 
fraudulent intent in the conduct of the respondents, that they will be 
permitted to retain, as justly their own, such proportion of the fund as 
they would hâve been entitled to reçoive upon a ratable distribution be- 
tween creditors. This view involves no wrong in theory or resuit to 
other creditors. The strict right of each of them, when the debtor be- 
came insolvent, and ceased to do business, was to receive his proportion- 
ate share of the assetsj and, holding the défendants as trustées of the 
fund derived from the assets, they can claim in a court of equity no fur- 
ther interférence than necessary for the fuU enforcement of that right and 
the corresponding rights of other intervening creditors. 1 Story, Eq. 
Jur. § 371; Smart v. Platt, 101 U. S. 731; Findiey v. Cooley, 1 Blackf. 
262; Burtchv. EUiott, 3 Ind. 99; Springer v. Drosch, 32 Ind. 486; O'Md 
V. Chandler, 42 Ind. 471; Van Wy v. CHarl, 50 Ind. 259; Gamer \. 
Graves, 54: Ind. 188; Edwards v. Haverstick, 5B Ind. 348; Stout v. Stout, 
77 Ind. 537. Beginning with the original hearing, counsel forthecom- 
plainants bave insisted and several times bave moved that as a condition 
of being aUowed to share in the fund the défendant banks be required to 
abandon their kostile attitude of défense, and to put on record a formai 
request to be admitted "under the invitation of the bill" to share the 
benefit of the suit on an equality with other intervenors. The inadmis- 
sibility of this proposition, now that its bearing upon présent questions 
is apparent, isj as it seems to me, quite évident. As against the car- 
nage Company and ail parties to the decree of the superior court, the de- 
fendant banks bave a perfect and exclusive right to the entire fund, and 
in respect to other creditors are bound to surrender to them only their 
proportionate share of the fund. As stated in the case of Stovi y. Stout, 
supra: 

" The theory of the action [which was to set aside a séries of fraudulent con- 
veyances] is not to annul the deeds, and revest the title in the original fraud- 
ulent grantor, but to convert the final grantee into a trustée holding for the 
benefit cl the injured creditors. Except as to creditors, the conveyance is 
valid, and it will not be inteffered with f urther than necessary to secure their 
rights." 

In a proper case, of course, as has been suggested, a receiver will be 
appointed, and, if necessary, the entire property or assets brought into 
the custody of the court will be converted into money; but this involves 
no différent principle from that stated. The costs of the receivership, 
including compensation to the receiver's counsel or solicitors, might doubla 
less be taxed against the fund in such cases, {Huhhœrd v. Camperdown 
MïUs, 1 S. E, Rep. 6;) but if on final distribution any of the fund re- 
mains after payment of creditors in l'ull or in part, according to their 
respective equities, the remainder will go to the défendant from whom 
the fund or property was taken, as of right, and not upon the ficti- 
tious theory that he takes as an intervenor or plaiûtiff in the action, 
when in fact he has been a défendant throughout the litigation. The 
attitude and conduct of the défendants in the case, therefore, ih the 
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opinion of the court, o,fford no reason for denying them the ordinary 
privilège' conceded to litigants of contesting any adverse ruling of th'^ 
court, and of carrying the question to the suprême court for final décis- 
ion. But, if the position of counsel be trae, the défendant banks cannoi. 
receive or retain any part of the fund in their possession, without thereby 
surrèùdering the right to dispute further the firat and most important 
ruling in the case, — ^^that is, that their mortgages were invalid. Outside 
of bankruptcy cases, the court knows of no authority for such practice, 
or for âuch a rule of right and equity. Counsel, it may be observed, 
have not adhered with entire consistency to the proposition that the de- 
fendant banks, if they share at ail in the fund, must do it upon the 
ternis ofifered to intervenors; because they have also insisted that as be- 
tween themselves thèse défendants must not only continue bound by 
their mortgages and by the decree of foreclosure thereof, but must sepa- 
rately accbunt in this action, eàch for the portion of the fund in its pos- 
session, without right to share in that portion thereof in the possession 
of the other, or to have the debt of the carriage company to the other 
counted as a part of the aggregate indebtedness; while, as they urge, the 
commercial creditors ahall be allowed to prove their demands in full 
against each; and référence is nrnde to Bank v. Car Go., 20 Fed. Rep. 69, 
as authority for permitting the proof of claims in full against distinct 
funds. Of this case it is enough to say that the claims there considered 
were liens by contract upon the différent funds, and the décision simply 
gave full -effect to contract rights. It is, of course, true that thèse banks 
can be put in no new attitude towards each other, but their relation to 
the coraplainants and other creditors who are not bound by the decree 
of the state court is différent, and must be determined by the principles 
of equity aïready stated; and therefore, whether the distribution shall 
be deemed to be of one fund or two, the sum of ail demands against the 
carriage Company, including those of.the défendant banks, should be 
taken into considération; and, if this be done, the share or percentage 
of the fund which each créditer entitled to participate can receive will 
be the samé in the aggregate, whether treated as derived from one fund 
or two. But if the distribution is to be made Upon the theory of two 
funds separately considered, and the demand of one défendant bànk is 
not to enter into the computation by which distribution of the fund in 
possession of the other shall be determined, and vice versa, then not only 
■will the commercial creditors and Fletcher & Sharpe receive much larger 
shares of the fund^ but their shares, as between themselves, will be rela- 
tivel)'^ greatly différent; and the amounts taken from the défendants, bo 
eides being larger in the aggregate, will be increased in an unequal ratio, 
—thèse inequalities and irregularities arising in part from the fact that 
Fletcher & Sharpe can share in one fund and not in the other, and in 
perhaps larger part from the fact that the différence between the respect- 
ive demands of the défendant banks against the carriage company does 
not correspond with the différence between the respective amounts for 
which they must account. Besides, a computation upon this basis leads, 
as will be found upon experiment, to an arithmetical tangle from which 
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there seems to be no escape entirely consistent with either équitable or 
mathematical principles; while, if each créditer be allowed a percentage 
of the fund or funds in which he is entitled to share, equal to the per- 
centage of his demand in the sum of ail demanda against the carriage 
Company, the computation will be free from difficulty, and in harmony 
with the principles stated, both of law and equity. In this way Pletcher 
& Sharpe will take nothing from the First National Bank, but will re- 
ceive their percentage of the fund in the possession of the Indiana Bank- 
ing Company; and the commercial creditors will take alike from both 
funds; while neither bank will take anything from the other, but each will 
retain what, but for the decree of the superior court and because of the 
validity of the inortgages between the parties, would go eut of its fund to 
the other and to the creditors bound by that decree. On this theory, it 
was conceded in argument, as I understood, that if défendants had paid to 
any créditer his proportionate share of the fund, or of the value of the 
mortgaged assets, they would be entitled to hâve the aœount of that cred- 
itor's demand considered, as if assigned to them, in determining what 
other creditors should receive; and by the same principle I am unable 
to see why the défendants shall not be allowed a like benefit from the 
estoppel obtainéd in the state court against the creditors made parties to 
that procédure. To so hold does not diminish the just remédies of cred- 
itors not estopped; while to hold otherwise would, without merit or con- 
sidération moving from them or from any other for their intended ben- 
efit, enhance their interests, to the détriment of the défendants who ob- 
tainéd the decree. If complainants had procured a lien by levy of their 
exécution upon the mortgaged chattels before they were sold Under the 
foreclosure decree, and they had brought their bill hère to annul the 
mortgages, this court would of course hâve recognized their priority or 
right to full satisiaction, both as against the défendants and against inter- 
venors. But that is not the situation, nor is the case one in which by 
the mère bringing of the bill and the service of process the complainants 
sought to procure, or, perhaps, could bave procured, an équitable lien or 
priority over other creditors; and consequently the cases wherein such pri- 
orities bave been recognized are not controlling of the questions presented 
bere. In any event, the lien of a creditors' bill is commeiisurate only 
with the remedy or relief proper to be granted under the bill; and that 
much, in effect, the complainants are awarded in this case, in that the de- 
fendant banks are held to account for ail moneys and property received 
by them under their mortgages, and the fund and property, so far as 
brought under the power or into the custody of the court, (as the real es- 
tate in possession of the receiver of the First National Bank bas been,) is 
held for the full paynient of the sums decreed to be paid into court for 
the complainants and intervenors. The question is not whether the de- 
fendants might, of their own motion, bave proved and brought into the 
computation the claims of creditors who were not parties to the foreclos- 
ure decree nor to this suit, and to whom they had paid nothing. Doubt- 
less, in order to obtain a complète adjustment of rights and liabilities, 
and to protect themselves against further suits, they might bave had a 
v.34F.no.8— 37 
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refe^^nce, with an order that claimant? should présent their demanda 
witJbin a time stated, or be barred of any rigbt in the fund; but the question 
presented respects only the rights and demanda of parties to the record 
wbose, daims hâve been established, beyond dispute by the complainants 
an(i, in fsespect to the amount due thereon, beyond dispute by any party 
to the case. Gonsistently with thia situation and the respective rights 
of the parties, the distribution can be œade only on the basis already 
stated; that ia, the fund must be apporticjned according to the several 
amouçts of the différent demands proven. And when this is done, who 
shall take the sums corresponding tq the demands of A., B., and C, the 
estopped creditors, so cailed? The complainants and other intervenors 
cannot, because asagainstthem therightsof A., B., andCl areperfectand 
exclusive; but, as agaiust the défendants, A., B., and C. cannot take, be- 
cause they are estopped by the decree of foreclosure. The necessary con- 
clusion, ^ot inçonsistent, as already shown, with the rights of any,party, 
is that thèse sums mu^t remain in the hands of the défendants. If pbs- 
sibly there be error in this conclusion, J think it more probably is in 
the holding that in this action any créditer is estopped from sharing by 
reason of the decree in thç state court, and, if the court bas erre4 in thia 
respect, an appeal will givç the creditors so excluded their just rights, 
without harm to other parties, plaintiff or défendant; but, aiter a distri- 
bution upon the theory contended for, such an appeal, successfuUy pros- 
ecuted, would resuit in an incomplète remedy to the appellants, or in 
tttking from the défendants more than would be just, or at least in a sit- 
uation difficult to adjust equitably between the parties. 

The motion of complainants for an allowance of a solicitor's fee, to be 
taxed as costs, or taken from the fund before distribution, it is évident 
from what has already been said, should be denied. The power to make 
such allowances, at best, is dangerously arbitrary, and, as bas often been 
suggested by the courts, ought not to .be extended to doubtful cases. In 
this case, such an allowance, if asked, might properly be made against 
intervenors who hâve accepted "the invitation of the bill;" but no ex- 
ample of a like charge against défendants in the attitude of thèse has 
been cited, or, as I think, ought to be established. To iUustrate the in- 
equity of the .cpnscquences to which the proposition would lead, let us 
suppose thpt the court had ordered in this case that the commercial cred- 
itors and Fletcher & Sharpç should be paid in full, taking $35,000 of 
the fund, and leaving in possession of the défendants $28,000; or sup- 
pose, instead of the mortgaged property having been converted into a 
fund, that the défendant banks had purchased the property at the dé- 
crétai sale, and were still holding it, and that by reason of enhanced 
values it had been found, in this case, to be worth a sum exceeding the 
amount of ail demands against the carriage company, and thataccord- 
ingly the court had required the défendants to bring into court money 
enough to satisfy the demanda of ail creditors not bound by the decree 
of foreclosure,r-7TCOuld it be insisted (and yetsuch is thelogic of counsel) 
on either supposition that, theoretically, not only the entire fund ot 
property n^ust be deemed to hâve been brought into court, — which in a 
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sensé is trne, — but that the défendants mustbe deemed to take, as dis- 
tributees under complainant's bill, the féniainder left in their possession, 
and therefore should be required to contribute to the compensation of 
■complainants' solicitors ratably, and net only in proportion to the 
amount of their demands against the common debtor, but also upon the 
surplus over and above ail demands deçived from the enhanced value of 
the property? 

In respect to the côsts of the first référence to the master, which the 
défendants ask to hâve taxed against the complainants, it is true, as 
stated in the former opinion, that the charges of actual fraud, in re- 
spect to which mainly the évidence on that référence was taken, were 
not sustained, but nevertheless much of this évidence was more or less 
pertinent to the inquiry made on the last référence into the amount of 
the demands of the défendant bank against the ShawCarriage Company, 
and it would doubtiess be quite difficult to make a fair or exact apportion- 
ment of thèse coSts; therefore, as the nearest practicable approximation, 
it is ordered that ail costs in the case be taxed against the défendant 
banks, and the amount thereof deducted from the fund in their hands, 
and that the remainder be distributed as indicated. Decree accordingly. 
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iOircuit Court, B. D. Arkansas. March 16, 1888.) 
ï. Municipal Coeporations— Contkol oï' Steeets— Délégation of AnTHOB- 

ITT. 

When a statute authorizing a municipal corporation to contract "for the 
purpose of providing street railroads, " and conferring, "for the time which 
may be a^reed upon, the exclusive privilège of using the streets and alleys 
of such city for such purpose, " it is the actual use of the streets for the pur- 
pose which qonfers the exclusive privilège, and the exclusive right to use the 
same attaches only when the use or its équivalent begins, and the city has no 
power undér such a grant to devolve on any contractor the duties it owes to 
the public of determining when and on what streets the public convenience 
requires a line of road. 

8. SaMB— CONSTKUCTION OF GBANT. 

Where an instrument is susceptible of two interprétations, one of which 
will antagonize the law and render it invalid, and the other will harmonize 
with law andgive it validity, the latter interprétation will be adopted. 
8. Samb— Géants op Franchises— Consteuction. 

Grants of franchise8_ by public corporations are to be strictly construed, 
and no exclusive privilèges pass uniess by express worda or necessary impli- 
cation.^ 

In Equity. Bill to restrain the building of a street railway by défend- 
ant, plaintiff claiming the exclusive privilège in the city by virtue of a 
contract with the city. 

•Reported by Messrs. Stephensoa & Trieber, of the Helena bar. 

*Bespectiiig the mwerof astate or municlpality to oreate a monopoly, see Stein v. 
Supply Co., 84 Fed. Rep. 145, and note ; Teaohout v. RaUway Co., (lowa,) 88 N. W. Rep. 
145. 
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/. Sî. &J. Q. Taylor, for plaintifif. 
White <& Parker, for défendant. 

Caldwell, J. The foundation of the plaintifPs case îs an ordînance 
of the city of Fine Bluflf, passed on the 4th day of February, 1885, and 
adopted as a contract on the 24th day of March, 1885. The provision 
of the contract on which the case turns reads as foUows: 

"Tliat for tlie purpose of providing for a single-track street railway or 
Btreet railways, the said party of the flrst part [the city of Fine Bluff] does 
hereby grant uuto the said party of the second part [John O'Connell, Frank 
Silvermaji, and Sam Fies] and their assigns, for the term of niiietyyears from 
the date of this contract, the right of way on, over, and along the following 
streets, to-wit: AU of Barraque street, ail of Broadway street, ail of Fugate 
Street, ail of Newton street, their présent and future limlts, and ail other 
stregts wjthin the présent and future corporate limits of the city of Fine Bluûr, 
as the parties of the second part think public necessities require, with the ex- 
clusive privilège of uslng said streets and said designated portions thereof for 
the purpose of constructing, operating, maintaining, and owning such street 
railway thereon," 

The contract required the construction, within three years from its 
date, of a railway over the following streets: On Fugate from Broad- 
way to Barraque, thence on Barraque to Newton, thence on Newton to 
Broadway, and thence on Broadway to Fugate; but by a later ordinance 
this requirement was so modified that the company was only required to 
build, within three years, a railway on Barraque street for a distance of 
10 blocks, and the company is under no obligation to construct any more 
railroad in the city during the life of the contract — 90 years. The plain- 
tiff is assignée of the contract. On the 9th day of August, 1886, the 
city ehtered into a contract with the défendant, Wiley Jones, whereby 
he was authorized to build and operate a street railway on certain named 
Btreets in the city, on which the plaintiiF has not constructed, and does 
not propose to construct, such a railway. The object of this suit is to 
enjoin the défendant from constructing or operating a street railway on 
the streets of the city included in bis contract, upon the ground that the 
plaintifF under its contract hàs an exclusive right to the use of ail the 
streets of the city for street railway purposes, and that this exclusive 
right is not restricted to the streets on which it has constructed its rail- 
way, but extends as well over ail the streets of the city upon which if 
has not constructed, and does not propose to contruct, such railway. 

The power granted to the mayor and council to contract on this sub- 
ject, is, as the act in terms déclares, "for the purpose of providing 
* * * street railroads," and it is for that pur' lose they are authorized 
to grant "for the time which may be agreed upon the exclusive privilège 
of using the streets and alleys of such city for such purpose. * * *" 
Section 755, Mansf. Dig. It is the actual use of the street for the pur- 
pose that confers the exclusive privilège. The city council has not the 
power to agrée that if the contractor will build a street railway on one 
street in the city he shall be under no obligation to build on any" other 
street for 90 years, and that for that périod the city shall not itself build 
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such railway on any slreet in the city, or authorize it to be done by oth- 
ers, however much the public convenience and necessity may demand it. 
The effect of such a contract is not to give the exclusive privilège of using 
the streets for the purpose of constructing and operatiug a street railwaj-- 
over them, but it is to give the contractor the exclusive privilège of pre- 
venting their use for that purpose. Under such an agreement the con- 
tractor occupies the position of "the dog in the manger." He need not 
use the streets for a railway himself, and he can prevent the city and ail 
the world from using them for that purpose, regardless of the public 
wants and necessities. The power and duty of determining when and 
on what streets the public convenience requires street railroads is devolved 
by law on the city council, and that body cannot refuse to discharge this 
function, or devolve it on a street-car company, whose action would be 
controlled by its own, rather than the public interests. But this is ex- 
acily what it is said was done. Whether any more than a few hundred 
feet of railroad, on one street, should be constructed in a populous and 
growing city for a period of 90 years, is left to the discrétion of the street- 
car Company; or, as it is expressed in the contract, "as the parties of the 
second part think public necessities require." The présent company 
affects to "think" the public convenience and necessities do not require 
a street railway on the streets over which the défendant, by authority of 
the city, has constructed one. It declined to build the road itself, and 
seeks to prevent the défendant from operating the one he built. The 
city council was the proper tribunal to détermine the public needs in this 
matter, and, when it did so, and authorized the défendant to build his 
road on streets not used or occupied by the plaintiff, and which it was 
under no obligation to so use or occupy, the council was discharging its 
duty to the public, and one of its lawful functions under the law of its 
création, of which it could not divest itself by any ordinance or contract. 
But it is said that vrhen in the opinion of the city council the public 
needs require street railroads on streets over which the plaintifif déclines 
to build, the city can purchase from the plaintiff by condemnation pro- 
ceedings, if the price cannot otherwise be agreed upon, the privilège to 
build on such streets, and in this way repossess itself of the right and 
power to meet the public wants and necessities. The plaintiff is mis- 
tàken in supposing it could gain exclusive dominion and authority over 
ail the présent and future streets of the city, so tar as relates to their use 
for street railroads, without building orincurring any obligations to build 
a street railroad on them. The favor was greater than the city council had 
the power to bestow. The right to the exclusive use of a street for a street 
railway , under the statutes, attaches when the use begins, or what is équiv- 
alent to that, when it has been stipulated for, and assured by an obligatory 
contract. Hère there is no such use, and no such stipulation or contract. 
But the contract does not give the plaintiff the boundless exclusive priv- 
ilège claimed. It grants "the exclusive privilège of using said streets 
and said designated portions thereof for the purpose of constructing, op- 
erating, and maintaining and owning such street railway thereon." This 
clause of the contract must receive the same construction as the act au- 
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tboriring tTie râty conncîl ïo make iti The exclusive privilège îs iîiriited 
■to the Btreets used "for the purpose of oonstructing, operating, maintain- 
ingj aod owning such street.railway thereoUi^' or in other words, to the 
Btreets on Which the plaintiff shall build and operate a street railway. 
This construction makes the contract barmonize with the powers of the 
city council under the làw. When an instrument is susceptible of two 
interprétations, and one will put it in antagonism to the law, and render 
it invalid, and the other will make it harmonize with the law and give 
it validity, the latter interprétation will be adopted. It is also a canon 
of construction that grants of franchises by public corporations to indi- 
viduals or private corporations are to be strictly construed, and no ex- 
clusive privilège passes, unless it be plaihly conferred by express words 
or necessary implication. 

Let an order be entered sustaining the démarrer and dismissing the 
bill for want of equity. 



Mackintosh et al. v. Flint & P. M. R. Co. rf ol. 

Parker et al, v, Same. 

(Circuit Court, E. D. Michigan. March 23, 1888.) 

1. Batlroad Companibs— Bonds and Mortgagks— Reorgahization AciREEîrBNT 
— Diversion op Funds. 

A railroad being about to be foreclosed under a Consolidated deed of trust, 
a committee of the Consolidated bondholders, the members of which were 
large holders of stock and prier bonds, drafted "a plan for purchase and re- 
organization. " This provided that the old stock shoald be deposited, and 
that the new company should issue (1) flrst inortgage 6 per cent, bonds, to be 
used only to fund the past due and maturing interest on the prior bonds, and 
for permanent construction and improvement; (2) preferred 7 per cent, stock, 
to represent the par value of outstanding Consolidated bonds; and (3) common 
stock to represent the outstanding common stock. Holders of common stock 
Were not to be entitled to shares, or to vote, until preferred stock had been 
paid tiv« successive aanual dividends of 7, per cent The property was 
bought in, and a reincorporation efifected on this basis. The new charter pro- 
vided that the funds applicable to the payment of dividends on preferred stock 
was the net income, af ter paying interest on prior bonds, repairs, expenses 
of equipment," etc., any surplus, afterpaying 7 per cent., to stand over until 
next dlvidend day. At the flrst meeting of the new board it was resolved that 
" under operating expenses only such improvements and additions shall Isein- 
cluded as are necessary to keep the property efficient, and that ail beyond this 
shall be provided for ont of funds other tnan net earnings. " Seld, that the 
provisions of the agreement and the charter, as interpreted by the résolution, 
were biading upon the directors, and, it having been made to appear that the 
earnings and income, which had beenwrongfully converted to pay for im- 
provemçnts and extensions, would, if applied to dividends, be sufflcient to pay 
• ' nve successive dividends bï 7 per cent, eàch on the preferred stock, that the 
common stock was entitled tp représentation. 

t, SAUB — RlGHTS OF CÎOMMON StOCEHOIiDBRS— LiENS ON LAND QrANT. 

Pursuant to an agreement for purchase and reorganization, a railroad Com- 
pany, which was about to be foreclosed under a Consolidated trust deed, con- 
veyed to the trustées of the separate. mortgage of its land grant ail its equitiea 
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therein, in trust tp pay o3 ail liens on the lands, and to turn jn the balance to 
the trustées of thè consolidated deed of trust. When the property was sold 
nnder this last trust, and' bought in by the purcbasing cdmmittee, thèse equi- 
ties went with it. The lànd trustées paid off ail liens, except pne of 1300,000, 
which wassecured, in part, on otlier property, and from 1881 to 1885, both in* 
clusive, had on hànd fourfold security for that charge. Held, as between pre- 
ferred stock and common stocli, which latter under the charter was to be de- 
barred from participation until the former had been paid successive dividends 
of 7 per cent, during those flve years, that the surplus, after providing for the 
security of the $300,000 lien, was to be applied to dividends. 

S. SAMB— PBBMItJMS ON. MOKTGAGB BONDS. 

The sanae is true of premiums received by the company on first mortgage 
bonds issued and sold by it. 

4. Same— Opkbating Expbnses. 

As between such stoclsholders, a steel rail betterment should be charged to 
"construction account" and net to "operating expenses." 

5. Saue. 

The came is true as to money spent on steamers owned by the company to 
make them "more éfflcient;" and, where no "dépréciation account" is kept, it 
is error to charge "expense account" with an estimated dépréciation, when 
the money so charged was not actually spent upon repairs. 

6. Samk—Monbt Bobrowsd to Pdbchasb Engine. 

Nor, under such ciroumstances, should money borrowed by the company 
and laid out in the purchase of new freigbt engines and coal cars be charged 
to operating expenses. 

7. SaME— PUKCHASB OF OTHBB EoaDS— ACTION TO ReSTBAIH— SUPPLEMBNTAI. 

Bill. 

A suit having been brought by holders of common stock of a railroad com- 
pany to compel the board of directors to recognize them as such, auother bill 
to the same efEect was filed by substantially the same parties, November 28, 
1887, setting put, in addition that the défendant was about to buy in another 
roàd, and asking that the contemplated purchase, which was to ta'ke place two 
days later, be enjoined, on the ground that it was uUra mres. etc. The rpad 
about to be bought was improperly made a party to this bill. Held, the right 
to the relief demanded in the original bill having been established, that the 
second bill was properly a supplemental bill, and that. alibough it had been 
filed without the leave required by equity ruie 67, it should, under the ciroum- 
stances, be allowed to stand as to the défendant in the original suit. 

8. Same— Right toPubchasb Franchise dp Otheb Roads. 

There is nothing in the gênerai railroad law of Michigan (act of 1873) an- 
tborizing one railway corporation to acquire the stock and franchises of an- 
other completed company, with the intention of itsèlf éxercising_ such fran- 
chises; and, in the absence of such a statute, such an acquisition is unlawful. 

9. Same— iNjtJNcTiON. 

Where holders of common stock of a railroad company are entitled to, but 
are deprjved of, the right Of représentation, equity will enjoin, pending suit 
for the enforcement of such right, a disadvantageous, illégal, and uUra vires 
purchase by such Company of another road. 

In Equity. On final heàring. 

J. Leim Stackpole, Alfred Rtissdl, and Henry S. Deiwey, for compkin- 
ants. 

WSliam L. WMer and Henry M. Campbell, for respondents. 

Jackson, J. The above-entitled causes were heard together. The 
first is filed by complainants on hehalf of themselves and other holders 
of provisional certificates, as hereinafter explained, to compel the Flint 
& Père Marquette .fîaiiroad Conipany and its directory to recognise them 
in full as stockholders in said comi^any, and to issue to them régulai 
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certificatea of stoclç therein, such as will give them the rîghts of actual 
stockholders in said corporation, entitle them ta vote and exercise a voice 
in the management of its affairs, from which they claim to be at présent 
unjustly and improperly excluded. The second bîll is filed by substan- 
tia]ly the same parties, asserting the same right, and seeking to enjoin 
and restrain the Flint & Père Marquette RaUroad Company, in which 
they claim the right to be admitted as actual stockholders, from purchas- 
ing or leasing the Port Huron & Northwestern Railway Company, on 
the grounds that such leasing or purchase would bé injurions to their in- 
teresls, and unwarranted by law. The questions presented by this sec- 
ond bill, or, rather raised by the motion for preliminary injunction 
thereunder, dépend to a greater or less extent upon the conclusion which 
the court raay reach as to whether complainauts, and those standing with 
them in the same position with them, are entitled to be treated and re- 
gàrded as présent stockholders in the Flint & Père Marquette Railroad 
Company. It will, therefore, be most proper first to consider the mat- 
ter involved in the first of the above suits, and to détermine the relations 
which complainants bear to, and the rights which they may justly assert 
in, the Flint & Père Marquette Railroad Company. 

The material facts of this case, as disclosed by the bill, answer, ex- 
hibits, and proofs, are thèse: The Flint & Père Marquette Railway Com- 
pany, a corporation existing under the gênerai railroad laws of Michigan, 
in 1872, executed to W. W. Crapo, Andrew G. Pierce, and Publius V. 
Rogers, as trustées, its consolidated trust deed or mortgage upon its fran- 
chises and property of every description, (except certain land grants de- 
rived from the United States through the state of Michigan, which had 
been previously conveyed in spécial parcels, and by separate trusts to 
secure certain bonds of the company,) for the pur pose of securing the 
payment of an issue of bonds, as provided for therein, to the amount of 
$6,657,000, to be known and designated as "Consolidated Bonds" of 
said railway company. Between four and five millions of thèse consol- 
idated bonds were actually issued, on which the company made default 
in the payment of the interest thereon; and in June, 1879, said trustées 
filed their bill in the United States circuit court for the Bastern district 
of Michigan, at Détroit, for the foreclosure of said consolidated trUstdeed 
and mortgage by a sale of the property and franchises covered thereby. 
Shortly before the commencement of this suit, Jesse Hoyt, as président, 
and H. G. Potter, as secretary, of said railway company, issued a circu- 
lar to the stockholders and others interested, notifying them that fore- 
closure proceedings were about to be instituted, explaiaing the situation 
of the company affairs and informing them " that a plan for purchase 
and reorganization will be prepared by a committee of the consolidated 
bondholders at an early day." Such committee, composed of H. A. V. 
Post, as chairman, Francis Hathaway, A. G. Brower, H. H. Fish, and 
Loum Snow, Jr., was appointed by the bondholders about the time of, 
or soon after, the institution of the foreclosure proceedings. This com- 
mittee issued the reorganization scheme made Exhibit A to the bill of 
complainants, which, so far as need be nôticed, was as foilows: 
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"(3) The new eompany to issue reorganized flrst mortgage six per cent 
tonds, having thirty years to run, and redeemable, at the pleasure of thenew 
Company, at par and accrued interest. This mortgage to be used only to f und 
the past due and maturing interest on the prier bonds, and for suçh perma- 
nent construction and improvement as may be deemed désirable by the board 
of directors of the new eompany- (4) Preferred seven per cent, stock shall 
be issued, sufficient in amount to represent the par value of the outstanding 
Consolidated bonds and the past due coupons to May 1, 1879, inclusive. This 
preferred stock shall always be entitled to one vote for each and evei"y share. 
Payment of dividends of seven per cent., or any part thereof, on this preferred 
stock, will be contingent on the net earnings of the eompany, and without 
accumulation. (5) Common stock shall be issued, sufiScient in amount to rep- 
resent the outstanding common stock of the old Flint & Père Marquette E. E. 
Ce., and this stock shall not be entitled* to vote until the new eompany shall 
hâve earned and paid, for flve successive years, seven per cent, annual divi» 
dends on the preferred stock. (6) The preferred and common stock of the 
new eompany will be issued to the purchasing committee, who will deliver, 
or cause to be delivered, to the représentatives, for the time being, of the 
holders of the eight per cent, consolidated bonds, and of the holders of the 
common stock of the old eompany, who may join in this scheme of reorgani- 
zation, the amount pro rata to which they are entitled, as near as may be, 
and the purchasing committee will dispose of fractions for the beneflt of the par- 
ties entitled theieto, in such manner as they may deem most expédient and 
équitable. (7) The beneflt of thèse prpceedings shall accrue only to those who 
shall deposit their securities and common stock with this committee within 
the time limited by them; it being understood that they may extend the sauie 
from time to time, as seems to them proper for the interests of ail concerned, 
(8) The purchasing committee will issue certiScates and stock that they raay 
be entitled to." "(12) The gênerai principles in this scheme, and the order of 
priôrity, and the respective amounts of thèse organization securities and stocks, 
being substàntially maîntained, the purchasing committee may change this 
scheme to meet any exigencies that may arise." 

The défendants in their answer deny that thia was the scheme actually 
adopted by the committee, and insist that the bondholders in fact agreed 
upon another and diflerent plan, which did not contain any récognition, 
or make any provision for the common stockholders of the railway eom- 
pany. While there is some conflict in the testimony on this point, th© 
decided weight of the évidence establishes to the satisfaction of the court 
that the reorganization scheme, as set ont ahove in Exhibit A, was the 
one which the committee adopted, recognized, and acted upon. It was 
under this scheme that the consolidated bonds and stock certificates of 
the Flint & Père Marquette Company were delivered by the holders 
thereof to the depositaries designated by the committee, and authorized 
to receive and receipt for the same. While the committee were engaged 
in getting the stock and consolidated bonds deposited under this reorgan- 
ization scheme, and pending the foreclosure proceedings in the circuit 
court, the Flint & Père Marquette Railway Company, the only défendant 
thérein, by a conveyance, bearing date August 23, 1879, surrendered to 
W. W. Crapo and Oliver Prescott, trustées under the several land-grant 
mortgages, its equity of rédemption, and ail its right, title, and interest 
in the surplus lands and land funds then held or thereafter received by 
said trustées, after satisfying and discbarging prior trusts, as an addi- 
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tional secuTÏty for the payaient of.said Consolidated bonds. Thia con- 
\>èyanco'coïitained a gênerai déclaration of trust, and provided that, after 
satisfying thë prior land-grant mortgages, the balance of said lands and 
the,,siîrjplus qf funds thence àrising and hôjid by said trustées, Crapo and 
Pr^sqptt, should be apcounted for, apd be ,by.them transferred to the 
trustées of said Consolidated rnortgage orjtrust deed, so that such surplus 
funds -and lands wonld inure to the benefit of said Consolidated bonds, 
and beconie a part of the sfecurity for their payment. This conveyance 
and déclaration of trust by the Flint & Peré Marquette Railway Company, 
made with the consent of the stockholders of said companj% as the court 
must assume or présume, brought.within the opération of the Consoli- 
dated mortgage, then being enforced, the surplus lands and land fqnds 
held by Presçott and Crapo as trustées, after discharging prior liens, and 
gave the Consolidated bondholders the benefit of an additionalseeurity 
worth se^éral raillions of dollars. Whether the gênerai scheme of réôr- 
ganizatiou àdqpte4 by the committee formed the considération pr iijdupe- 
ment for thia large and vajuable addition to the security of thé.ppnsoli- 
dated bonds does not distinctly appear, but it is a fair and reasonable 
inference that the stockholdets of the railway eompany then in default, 
and then being prbceëded"against, would not have'consented tôr place 
their surplus land and làtid fonds uiider the opération of the consôlidàted 
mprtgage, at that.time, ■yvithout some well-founded expectation pf'beihg 
admitted into the new eompany that might be organized upon the ruins 
oftheold. After the exécution of this trust conveyance of August23, 
1879, à supplemental bill was filed immediately in said foreclosure pro- 
céeding by the trustées under both the .Consolidated and the land-graiit 
iriôrtgages, for the purpose of bringing this additîonàl security under the 
decree of sale. Such proceedings were thereafter had under the original 
«ihd supplemental bills as resulted, June 12, 188G, in a decree of the 
court, finding that the défendant corporation was in default; that the 
outstanding and unpaid Consolidated bonds and interest coupons thereon, 
up to and induding May 1, 1880, amounted to $6,236,368.80; that 
the, trustées were entitled to hâve the property sold, as specified in the 
Consolidated mortgage and in the trust conveyance of August 23, 1879; 
but direcled that such sale should be made subject to certain prior claims 
mentioned ipthe pleadings, and particularly enumerated, as.follows: 

"(■1) SiiCh lawfùl claims as may be made under the trust deed dated April 
G, lo62, aùd the bonds secured thereby* and referred to in the bill as tlie first 
(land) trust; (2) such lawful claims as may be made under the tri^st deedof 
September 25, 1866, and tbe bonds secured thereby, referred to in the bill as 
the second (land) trust; (8) such lawful claims as may be made under the 
trust deed ditéd September 4, 1868, ànd the bonds secured thereby, referred 
to in the bill as the tbird (land) trust deed; (4) such hiwful dlaims as may be 
made under the trust deed and the bonds secured thereby on the Bay City 
Branch,. amounting in the wbole for principal, besides interest, to $175,000; 
(5) sucjilaiwful claims as maybe made under tlie trust deed and mortgage 
dated September 4, 1868, fl^d the bonds secuied thereby, referred to in the 
pleadiiigs as the Flint & îîolly bonds; (6) such lawful claims as maybe màde 
under the trust deed and miortgage, dated Jahuary 2, 1871, and the bonds se- 
cùVéd tUeréby, referred toîn the pleadings as the Holly, Wayne & Monroe 
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bonds; (7) sucli clalmsas inaybe outstandingand nnpaid against the receiver 
heietqfpre authorized,ajid ?iich as may behereafterauthpEized bythis court." 

The liné of ràilway, as described iii the bill, with ail its property, 
rîghM, franchises, iricluding things in action and équitable rights, to- 
gether with the trusts as to the surplus lands and land funds, conveyed 
by the trust deed of August 23, 1879, were sold August 18, 1880, by a 
spécial master commissioner, duly appointed by the court, after adver- 
tising the sale as directed by the decree; and said Post, Fish, Snow, 
Brower, and Hathaway, as the purchasing committee under the afore- 
said scheme pf reorganization, became the purchasers at the price of 
$1,000,000, which, under the terms of the decree, was paid chiefly with 
Consolidated bonds as cash. The sale was reported to the court, and the 
purchasing committee thereupon presented their pétition to the court, 
setting forth that their said purchase was made pursuant to a scheme of 
reorganization before then agreed upon; that said purchasers and their 
associâtes had reorganized a corporation by the name of the "Flint & Père 
Marquette Railroad Company," to take charge of, manage, and operate the 
railroad property so purchased under the decree, etc.; and praying that 
the spécial master commissioner might be ordered and directed to make a 
deed upon said sale direct to said newly-organized corporation. This 
order, after contirming the commissioner's report of sale, was passed by 
the court, and the spécial master commissioner, by deed bearing date 
September 28, 1880, formally conveyed and transferred to the new cor- 
poration, the Flint & Père Marquette Railroad Company, ail the prop- 
erty, rights, franchises, trusts, etc., so sold, as aforesaid. After the sale 
by the master commissioner, the purchasing committee, to whom the 
franchises, privilèges, équitable rights and trusts werestruck ofF, together 
with their associâtes, under date of August 31, 1880, filed with the sec- 
retary of staie at Lansing, Mich., a "certificate of reorganization and ar- 
ticles of association of the Flint & Père Marquette Railroad Company, 
successor to the Flint & Père Marquette Railway. Company." Thèse ar- 
ticles of association, which constitute the charter, or organic law, of the 
new corporation, after reciting the aforegbing steps and proceedings, lead- 
ing up iô its formation, certify and déclare, among other things not 
material to be noticed, as folio ws: 

"Clause 2. ïhe purpose for which said corporation is organized is to use, 
malntain, and enjoy, manage, and operate the said railroad and other property 
and franchises as aforesaid, incltiding the right of using and enjoying the 
railroad, built, as aforesaid, and in use; and alsofor the purpose of extending 
such spura and biïvnclies from tittie to time, as may be found useful and nec- 
essary for the purpose of developing and iucreasing the trafic of said road> 
and as may be authorized byl aw. 

"Cl. 3. The- présent property of the corporation hereby organized consists 
of ail the property of every kind and description, ineluding franchises. and 
rights sold and purchased under said decree, as aforesaid. 

"Cl. 4. The capital stock of the corporation hereby organized shall be the 
sum of ten million dollars, in sharesof one hundred dollars each, diyided into 
two classes, to-wit: First, preferred stock, which shall consist of the suin of 
six million iand flve hundredi thousand dollars, divided into sixty-fivé thoii- 
saud sbâres» eaCh share beiug the'sum of one tiundred dollars; second!,' cotii^ 
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mon stock, consistîng of three million flve hundred thousand dollars, divided 
into thirty-flve thousand shares of one hundred dollars each. And it is 
agreed that the rigbts of the holders of said preferred stock and said common 
stock shall be as hereinafter stated, to-wit: The holders of said preferred 
stock shall bé entitled to receive. from the earnings of said railroad company 
hereby organized, dividends to the amount of seven per cent, per annum, pay- 
able semi-annually or annually, as may be directed by tlie board of directors; 
provided the net inoorae, after paying interest on prior bonds, repairs, ex- 
penses of equipment and renewals, shall be sufflcient for that purpose, or 
such portions thereof as the said net income shall amount to. In case there 
shall be any surplus of net income after the paymentot said dividend of seven 
per cent, upon the preferred stock, the same shall stand undivided until the 
next dividend day, and so from time to timeand from year to year, until such 
time as the holders of said preferred stock sliall receive flve consécutive an- 
nual dividends of seven per cent., or semi-annual or qiiarterly dividends équiv- 
alent thereto. In case, on any dividend day, the net income as aforesaid shall 
not be sufflcient to pay seven per cent, annual dividend to the holders of said 
preferred stock, such holders of preferred stock shall hâve no right to hâve 
fhedividehds madé up out of subséquent earnings; it being the intention that 
there shall be no accumulation of daims against the company for dividends 
for such preferred stock. We f urther certify and déclare that the said com- 
mon stock shall ûot be issued, nor any portion thereof, until after the pre- 
ferred stock shall hâve received flve consécutive annual dividends of seven 
per cent, from the net income, as aforesaid, or other dividends équivalent 
thereto; nor shall said common stock be entitled to any représentation at any 
meetiiig of stockholders until the same shall hâve been issued. When flve 
consécutive annual dividends of seven per cent., or, in lieu thereof, semi-an- 
nual or quarterly dividends équivalent thereto, shall bave been paid upon the 
preferred stock, then the common stock shall be issued and delivered to par- 
ties who may hold certiflcates issued upon the surrender of the common stock 
of the old Flint & Père Marquette Eailway Company, or other certiflcates 
which may be issued by this company m lieu thereof; and,-if there shall be 
any sui'plus of common stock it shall be the property of the company hereby 
organized. After the common stock shall hâve been issued, as above provided, 
the preferred stockholders shaU be entitled to receive from net earnings seven 
per cent, dividends each year before the common stock shall be entitled to 
participate; and after the payment of the seven percent, to the holders of the 
preferred stock, any surplus of net earnings that may remain shall be paid as 
dividends, ratably, to the hûlders of the common stock, not exceeding seven 
per cent, in any one year. Should the net income be greater than suflicient 
to pay a dividend of seven per cent, upon the vt^hole amount of stock, both 
preferred and common, such surplus shall be divided ratably among the hold- 
ers of the preferred and common stock. Should the net income of the com- 
pany, after the common stock shall hâve been issued, be insufflcient to pay 
the dividends hereinbefore provided for in any single year, such deflciency 
shall not be made up out of the earnings of the subséquent year or years, and 
this shall apply both to preferred and common stock." 

By the sixth article it is expressly declared that "the undersîgned pur- 
ohased said property at the sale under said decree in trust for themselves 
and others interested, pursuant to a scheme of reorganization heretofore 
agreed upoja." 

At the first meeting of the board of directors of the new corporation, 
held Septepîber 7, 1880, a resolution was adbpted; authorizing and di- 
recting the président and secretary to issue engraved or lithographed cer- 
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tificates, to be given to the committee of reorganization or their assigna, 
representing the beneficiary interest to be derived from the issue of com- 
moa stock, when it may be issued, in accordance with the form then 
presented, which form was as follows: 

"Certlflcate for Oommon Stock, when the same bill shall be lasued. 

"State of Michigan. 

"The FUnt £ Père Marquette Bailroad Company. 

"Incx)epoeated August 31, 1880. 

"This certiflcate will entitle to shares of the common stock of 

the FlJnt & Père Marquette Eailroad Company, when such stock shall be is- 
sued. Said commun stock consists of 35,000 shares of $100 each, but will 
hâve no vote nor voiee in the management until issued in accordance with the 
plan of organization, viz., when the preferred stock shall hâve received flve 
consécutive annual dividends of seven per cent., or semi-annual or quarterly 
dividends équivalent thereto. ïhis certiflcate is negotiable, and may be trans- 
ferred on the books of the company in the city of New York on the surrender 
hereof. By order of the board of directors. 

" Dated East Saginaw, , 1886. "Wm. W. Ceapo, Président. 

"H. C. PoTTEH, Je., Sècretary. 

"A. S. Apgab, Transfer Agent." 

While the capital stock of the foreclosed company consisted of 88,000 
shares of $100 each, making $3,500,000, only $3,298,200, or 32,982 
shares of stock, had been actually issued. Of this actual issue there 
were deposited with the varions depositaries designated by the reorgani- 
zation committee, for the purpose of sharing in the reorganization 
scheme, and in pursuance of notice from the committee, stock certificates 
to the amount of $3,266,500, for which receipts were given by the sev- 
eral depositaries roceiving the same, and for which the certificates in the 
form above stated, as directed by the board at its first meeting, Septem- 
ber 7, 1880, were given in exchange. It appears from the testimony of 
Dr. H. C. Potter, whose relations to, and long connection with, the 
foreclosed company placed him in a position to know the fact, that when 
the foreclosure proceedings were commenced, and while the reorganiza- 
tion scheme was being arranged, the holders, or those interested in the 
old stock, were the same parties, or very largely so, who controlled the 
Consolidated bonds that were in default, and prior bonds. This is an 
important fact, and should not be lost sight of in considering the ques- 
tions involved in this case. It wiU be noticed that by the fifth and sixth 
clauses of the reorganization scheme both the preferred and common 
stock, or certificates therefor, were to be issued in favor of those who 
should join in the plan adopted, immediately upon the formation of the 
new company, although the common stock was not entitled to vote un- 
til the preferred stockholdera had been paid seven per cent, annual div- 
idends, for five successive years. This provision for the issuance of the 
common stock is changed by the fourth clause of the articles of reorgan- 
ization, which déclares "that said common stock shall not be issued, nor 
any portion thereof, until after the preferred stock shall hâve received 
five consécutive annual dividends of seven per cent, from the, net income, 
as aforesaid, or other dividends équivalent thereto." In explanation of 
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thiadeparture froni or change in the réorganisation seheme previously 
adopted, it is said that the committee's àttornéy advised them that un- 
der the iaws of Mjchigan it would not be legâl to actually issue commorv 
stock, and deprive it of the immédiate right to vote. The provisional 
certiflcate issued to the old stockholderS, as above set out, folio ws the 
provision of article 4 of ttë new company| ahd the complainants, being 
the holders of such certificâtes, acquired silice the reorganization or for- 
mation of the new compàny, can only assert the rights which are con- 
ferred npon them by and under the fourth article of the reorganized Com- 
pany, and the contràct expressed on the fiace of their certiûcates. Hav- 
ing acquired or accepted the présent form of certiûcates, the complain- 
ants are fairly estopped frotn asserting claim for the issuance of th& 
common stock, as contemplated by the seheme of reorganization. They 
are nbt in a position, nor dothey make a case entitling them to hâve the 
articles of association, or charter of thé new corporation so reformed as 
to conform to the reorganization seheme in respect to the issuance of 
common stock certificâtes.. 

On the part of the complainants it isclaimed that the preferred stock,, 
as provided for in the articles of association forming the new company, 
•was unauthorized by the li^wsof Michigan; and on the part of défend- 
ants it is insisted that the provision in référence to the issuance of com- 
mon or unpreferred stock was invalid, because founded upon no consid- 
ération moving from the old stockholders, or to the new company, and 
because that provision was in contravention both of the letter and spirit 
of the Michigan statute.against stock wat^ripg, (act of 1859, 1 How. St. 
§ 3409;)' and that the new corporation may rlghtfully refuse to recognize 
or issue said common stock. Neither of thèse positions, which were 
practically waived or abandoned on both sides at the hearing, can be suc- 
cessfully maintained. The act of Feb. 10, 1859, (1 How. St. § 3409,) 
clearly authorizes the issuance of ppeferred stock in cases like the présent. 
It is equally clear that the stock watering provision of the statute (Id.) 
bas no application. There was no fraudulent or unfair valuation of the 
property, franchises, privilèges, or rights and trusts, which the promot- 
«rs, consisting of lien claimants and stockholders of the old company, 
turned over to the new corporation, under the seheme of reorganization. 
Certainly there was nothing that could be called stock wateripg, within 

"1 Sec. 8409. That it shall notibe lawful for aiw railroad company existing by virtu* 
of any of the lawB of this state, nor for any offlcer of any such companyj to sell, dis- 
pose of, or pledge any shares in the capital stock of such company, nor to issue certif- 
icâtes of shares in the capitaJ stock of suoh compainy, until the shares sa sold, dis- 
posed of , or pledged, and the shares for which suoh oertifloates are to be issued, shall 
nave been f uUy paid ; nor issue any stock or bonds except f 6r money, labor, or property 
aotuaUy received, and applied to tne purpose for which such corporation was oreated; 
and ail flctitious stock dividends^nd otherrfictitioùs increase of the capital stock or in- 
debtedness of any such corporation shall be vold ; and, if any offlcer or offlcers of any 
-such company shall issue, seU, pledge, or dispose of any shares or certificâtes of shares- 
.*f the capital stock of suoh company, in violation of the provisions of this act, such offl- 
cer pr offlcers so doing shall be deemed guilty of a misdemeanor, and upon conviction 
thereof shall be punished as prdvided by law in oa^ of is^uing false or fraudulent rait 
road stocks. The proyisions of this act shall apply as.fully to the stocks and offlcers of . 
joB^olldated railroad bbmpiEtuiësy as existing in whole or tn part within thestate^ as t» 
' sriglnal uuconsolidated companies existing as aforesaid. " 
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either the letter or the spirit of the Michigan statute. The case of Rail- 
road'v. Dow, 120 U. S. 287, 7 Sup. Ct. Rep. 482, is a conclusive au- 
thority in favor of the legality and validity of the reorganization in thé 
présent instance. The provision of the Àrkansas constitution there under 
considération was substantially the same as the Michigan statute; and a 
reorganization of a railroad Company by purchasers at foreclosure sale, 
under circumstances undistinguishable in principle from the présent, was 
sustained by the suprême court as not coming within the constitutional 
prohibition. 

The objection of a want of considération for the provision in référence 
to the common stock, cannot, for many reasons, avaU the défendants; 
becaùse there was ample considération in the mutual agreements of the 
Consolidated bondholders and the stockholdera, under which the latter 
surrendered their certificates, and not only assented to the foreclosure, 
but, by the conveyance of August 23, 1879, provided an additional and 
valuable seclirity in the shape of the surplus lands and land-grant funds 
held by Crapo and Prescott, trustées. The courts hâve not hesitated to 
recognize and give effect to such compromise arrangements between bond- 
holders and stockholders in respect to corporations being foreclosed. In 
Sage v. Railroad Co., 99 U. S. 343, Mr. Justice Stbong, speaking foi 
the court, Says: 

"Let it beconceded that the new organization must be for the benefitof tfe'î 
ïiolders of the flrst mortgage bonds, how can we say it la not for the benefit 
«f those holders that entirely subordinate interests are co'nceded to junior lien 
ereditors, and to the stockholders of the former corporation? How can we say 
that such a concession was beyond the discrétion with which the agents of the 
bondholder»^-tha.t is ta say, the majority — were clothed? Such concessions 
are gener^ally made in reorganizations of railroad coinpanies, and tbey are re- 
garded as bénéficiai to the joint lienholders. They prevent delay aud expend- 
itures arising out of litigation between ereditors, which are sometiuies al- 
most ruinons, and they lessen the risk of rédemptions." 

"It is sometimes so' far within the poWer of stockholders and unsecured 
ereditors to embarrass and delay proceedings for the foreclosure of the mort- 
gage and sale of the property that it is expédient for the mortgage ereditors 
to arrange for a reorganization, and give up something of their own security 
for the sake of avoiding litigation and delay." Jones, Ry. Sec. § 6l4. 

But, aside from the aforegoing considérations, which sufficiently dis- 
pose of the objection of a want ôf considération for the provisional certif- 
icates or unpreferred stock, it should be borne in mind that the common 
stock in the old company was held largely by the Consolidated bond- 
holders, who, while accepting preferred stock for their bonds, naturally 
-enough assented to the provision for the common stock. After the for- 
mation of the new company, its dirèctora, selected alône by and from the 
preferred stockholders, issued the provisional certificates for common 
stock,' which are not only recognized by the corporation, but become the 
subject of sale and transfer in the market; and now, after the original 
holders of thèse certificates, consisting to a considérable extent of the 
pregènt directory, hâve disposed of their holdings, and when the présent 
holdeïis thereof seek to hâve their righta thereunder recognized atid en- 
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forced, they are met with the objection, interposed by the same directory 
who issued thèse certiôcates, and by the corporation, whoise charter rec- 
ognized their existence, and provided for the issuance of the common 
stock represented thereby upon the happening of a certain contingency, 
that this common stock bas no validity for want of considération moving 
to the new corporation. How can this new company dispute or call in 
question its own constitution, and the provision therein made for the is- 
suance of common stock in a certain event? How can preferred stock- 
holders, or their représentatives, the directors of the corporation, dispute 
the validity of the very clause of the organic act, which confers and es- 
tablishes their own rights? Such a proposition rests upon no principle, 
and is supported by no authority. It is founded upon the idea that be- 
cause the bondholders, by virtue of their lien, had superior rights over 
the stockholders of the old company, and could hâve exhausted its prop- 
erty to the utter exclusion of the stockholders, therefore, when they be- 
came preferred stockholders in the new company, they in some way car- 
ried with them the superior cquities belonging to their former relation to 
the old çoncern. This is, however, a miptake, and a fallacy. Their 
right as bondholders ceased when their character of preferred stockhold- 
ers began. Their lien as bondholders, as well as their character of bond- 
holders, was extinguished by the foreclosure sale, and the reorganization 
thereafter had in pvirKuaïice of the scheine previously adopted with their 
consent. In forming the constitution ôf the new corporation, ail prior 
equities existing under the old company were settled and extinguished; 
new relations were established, and new rights created. Neither the new 
corporation, nor the preferred stockholders, nor the common stockhold- 
ers, who hâve accepted, acted upon, and acquired rights and privilèges 
under the reorganized company, can be heard, in contèsts among them- 
selves, to question the organic law declaring and defining the beneficia- 
ries of the légal being thus created. Stockholders, preferred and unpre- 
ferred, are only entitled to such rights as the constitution of the new cor- 
poration, found in its articles of association, properly confer. Thèse 
rights the company cannot question; nor can it properly take sides in 
contèsts between the two sets of stockholders in respect to their relative 
rights, as defined by the act or articles of incorporation. 

We corne next to the main controversy in this case, which relates to 
the right of complainants, as holdei-s of the provisional certificates for uu- 
preferred Shares, to hâve regular certificates of stock issued to them by 
the Flint & Père Marquette Railroad Company. This right is ciaimed 
on the ground that the event or contingency i n which the provisional 
certificates holders were to become actual stockholders of the common 
class bas, in the view of a court of equity, happened. It isnot ciaimed 
in the bill that the preferred stockholders bave, in tact, received 7 per 
cent, annual dividends for five successive yeara. It is alleged that thi- 
dividends actually paid on the preferred stoci: were 5i per cent, in 1881, 
6i per cent, in 1882, 7 per cent, in 1883, 7 per cent, in 1884, and 4 
per cent, in 1885 ; but it is charged the failu.e of the directors to déclare 
and pay the the fuU 7 per cent, dividends each year for each of said 
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years was due to their neglect of duty, and intentional disregard of com- 
plainants' rights; that the net income of the Company applicable to the 
payment of préférence dividends, as defined by article 4 of the certificate 
of incorporation, was misappropriated, and diverted from its legitimate 
purpose, as contemplated and provided by said article, and applied to 
other uses in the interest and to the advantage of the preferred stock- 
holders; "that the real and actual net income of thèse several years, if 
the affairs of said railroad company had been properly conducted and 
the accounts thereof kept with a légal and proper considération of the 
rights of your orators, as hereinbefore set forth, together with the sur- 
pluses remaining on hand in each peveral preceding year, was, after pay- 
ing interest on prior bonds, repairs, expenses of equipnient and renewals, 
sufficient for the payment of a dividend of 7 per cent, in each of said 
years to the preferred stockholders; and that it was the duty of the de- 
fendant corporation to pay such dividend, and issue such common stock, 
on the Ist of January, 1886." It is further alleged that "the accounts 
of the company hâve been kept whoUy in the interest of the preferred 
stockholders, and without regard to the interest of the common stock- 
holders, and in disregard of the trust created, and with intent, on the 
part of the preferred stockholders and the officers and agents appointed 
by them, of preventing the common stockholders from having any voice 
whatever in the management, and with a view to postponing the issue 
of the common stock to an indefinite period. And your orators are in- 
formed and believe, and so aver, that, for this purpose, accounts bave 
not been properly kept of permanent improvements in the property, 
which should hâve been paid for as additions to the plant, by way of 
construction and equipment, out of funds applicable thereto; but that 
said permanent improvements bave been, in fact, paid for out of the cur- 
rent yearly income from the property applicable to dividends. And your 
orators sho\v that eamings hâve been diverted from their proper applica- 
tion to dividends, and spent upon the railroad, and upon its road-bed, 
rails, track, station buildings, and other property, and in the building 
of branches, especially a branch to the city of Manistee, and in the build- 
ing'of side tracksand sidings, and the purchase and improvementof cars, 
engines, locomotives, and other equipments; that the opéra ting expenses 
hâve in this way been unduly increased, and the net income diminished, 
ail to the préjudice of the common stockholders, in violation of their 
rights and of the agreement, whether contained in the scheme of reorgani- 
zation or in the certificate of organization filed with the secretary of state. " 
The bill also allèges that the défendant corporation is entitled to the bén- 
éficiai interest in the land grants and funds thence arising held by Grapo 
and Prescott, trustées; that, after satisfying ail prior claims and demands 
thereon under the trust upon which the^' are held, there is a large sur- 
plus belonging tq said défendants; that there was, on December 31, 1885, 
of this fund over $1,000,000 in bills receivable and cash, besides about 
90,000 acres of unsold lands; that since the date of its reorganization in 
1880, said corporation had received from said trustées many thousands 
of dollars, of which only a portion had been applied to construction 
v.34F.no.8— 38 
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arid equîtiment of itg road; that said défendant has used sums received 
ittàil'thë'tmïrïënt opération of the road, which properly belong tothe net 
ïÈédrnS therëof, for the purposes of construction and équipaient, in place 
offûndfi applicable thereto from the Iflïid departmént; and that the sur- 
plue latldè ànd funds now in the hands of said trustées, and subject to 
the demands of the conipany, are properly applicable to dividends in 
place of the tnoney from earnings and income diverted ànd applied to 
construction and equiptoent, etc. l't is further alleged that complain- 
antSj'and others in like situation, hâve applied to the management of 
thé défendant company to correct thèse misapplications of earnings to 
construction purposes, and to respect the rights of the common stock- 
holdèrs; which requests hâve been totally disregarded. ït is also charged 
that they hâve denied adcess to the lîooks of àccount of the company. 
Asidé from the preliminary injunctièn asked for, which was heard be- 
foïe Mr. Justice Matthews, (32 Fed. Rep. 350,) the relief sought on 
this br&nch of the cas&is that the court will order such amounts from 
thè surplus lànd funds to be paid into the income amdunt of the com- 
pany, applicable to divideïids, as vfrill reimbu rse said income account fot 
any and ail Sums wroiigfuîly taken thérefrom, and spent upon construc^ 
tion or equipment durihg the peri6d afôresaid; that the défendant com» 
pany may be ordered tô fùrnish to domplainants the accounts received 
by it from the trustées' bf the larid departmént, and to render accounts 
of thê sums' paid over ta it by said trustées; that a triie and correct ac- 
count be made Up ôf thé income of the défendant company, from the 
date of its brgahization, for each successive year, and that ail improper 
charges to said income tnay be strickeh ont, and that any proper addi- 
tions mày be made thereto, and that tt balande may be struck each year, 
and that thé îricome of the succeeding year may be added to the surplus 
of the year i>rebéding; that the défendant corporation, its officers and 
servants, bè ordered by the court to issue stock certificates to the com- 
plainattts seVerally, for the several âinounts of sharës to which they are 
éntitlèd; thàt thé défendants may bè perpetUally éiijoined from depriv- 
ing thetii of théir légal rights as gtockholders in Vôting at the meetings 
of stockholders, and ittothër respects; and, genérally, that they may 
hâve such other and further relief as thé nature of the case màyreqùire, 
and to the court may seem meet. 

The défendants admît that the hôlders of preferred stock hâve been 
recognized as the only stockholders entitled to any Voice in the manage- 
ment and control of the corporation since the time of its reorganization, 
arid that the directors elected by them hâve hadchargé of the compatiy 
and its management; but they deny that the holders of said preferr^ 
stock unlawfuUy combiried together. They admit that they haVe fç^ 
fused to permit the complainants to send' their agents into the offices Vf 
the défendant company-, th ère to interféré with its business by an éxam- 
infttiôn in détail of the transactions of the corporation; but state that the 
pnnted annual l-eports of the company were open tb their inspection. 
They state, on inforni&tion and belief, that the accounts of the company 
hâve been properly kèpt as such, and that "no grèater amount has been 



MACKINTOSH V. FLINT & P. M. H. CO. 595 

charged to operate expenses thaa suffi cient to cover theactual expenses 
incurred." As to the charge "that earnings hâve been diverted from 
their prpper application to dividends, and spent upon the railroad and 
npon its road-bed, rails, track, station buildings, and in the building of 
branches, etc. , and in the building of side tracks and sidings, and in the 
purcbase of cars, engines, locomotives, and other equipment; that the 
operating expenses hâve in this way been unduly increased and net in- 
corae diminished, to the préjudice of the common stockholders, in vio- 
lation of their rights and of the agreement, whether contained in the 
schéma of reorganization, or in the certificate of reorganization," — there 
is no direct response or déniai; but the défendants say they " admit that, 
as directors of said company, charged by the law with the duty of man- 
aging the same, they hâve believed that their duty to the public re- 
quired that they should keep the road-bed, rails, track, station build- 
ings, and other property in good condition; that they should keep the 
roUing stock sufficient to enable it to transact its business as the public 
interests might require; and thèse défendants believe that in so doing 
they promoted the true interests of the corporation in their charge, and 
also performed their duty in accordance with law; and therefore thèse 
défendants deny that the interests of complainants, or others in like 
state, were prejudiced, or their rights violated." They further "state 
and insist Ih^t their first duty in the management of the défendant cor- 
poration is to use the çuirent income and funds for the purpose of main- 
taining the efficiency of the road, and the value of the. property, that the 
samemay not be depreciated, and that the same may be safely operated, 
and serve the public in accordance with the design of its création." They 
also deny that the défendant corporation has received, from time to time, 
sums of money which should hâve been added to the net income appli- 
cable to dividends, and which they hâve neglected to add; they deny 
that the premium received on the sale of bonds should hâve been trcated 
or applîèd as income; they deny that the railroad company is entitled to 
recejve or bas received from the land department income which should 
be added to its net yearly income, and be applicable to dividends; they 
deny that said land funds are applicable to dividends within the mean- 
ing and in accordance with the certificate of reorganization, now consti- 
tuting the charter of said défendant company, "and state the fact to be 
that they hâve paid dividends from time to time to the holders of the 
preferred stock to such an extent as, in the judgment of the board of di- 
rectors, it was prudent, légal, and honest to do; and they deny that a 
greater sum has been taken from income for the purpose of repairs, equip- 
ment, or other uses than what, in the judgment of the board of directors, 
the best interests of the property, and ail interested therein, considered 
as a whole, absolutely required; and they deny that complainants, and 
others in lijje' situation, as holders of provisional certiflcates aforesaid, 
hâve any rigljts which are superior to the public or of the preferred stock- 
holders, or any rights which would require or justify the défendants, or 
any of tjiena, to withhold money from needed and proper repairs and 
improvenaent^,,in order to force the contingency specified in the pertifi- 
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cate of reorganîzation." They admit that dividends to the extent and 
percentage stated in the bill were decJared and paid the preferred stock- 
holders for the years mentioned; but they do not claim that full 7 per 
cent, dividends for each of said years could not hâve been paid. 

The fourth article of the certificate of reorganization, forming a part of 
the défendant company's charter, was intended to define the légal rela- 
tions and relative rights of the two classes of stockholders therein de- 
scribed, and to designate, as between them, the fund? of the corporation 
ont of which dividends on preferred stock were to be paid. By that pro- 
vision of the charter, which is obligatory upon the corporation and its 
directory, the funds applicable to the payment of dividends on the pre- 
ferred stock was the net inconie of the company, " âfter paying interest 
on prior bonds, repairs, expensesof equipmentand renewals." Any sur- 
plus ôf net income, after the payment of said dividend of 7 per cent. 
upon the preferred stock, was to stand undivided untii the next dividend 
day, and so on, from year to yea,r, until sudh time as holders of said 
preferred stock should receive five consécutive ahnual dividends of 7 per 
cent., or semi-annual or quarterly dividends équivalent thereto. There 
was to be no accumulation of dividends on preferred stock. When five 
consécutive annual dividends, or, in lieu thereof, semi-annual or quar- 
terly dividends équivalent thereto, shall bave been paid upon the pre- 
ferred stock, then the commori stock, with the right to vote, wàs to be 
issued and delivered to parties who held the certificates issued upon the 
surrender of the common stock of the old Fliht & Père Marquette Rail- 
way Company, or other certificates, which the new company may hâve 
issued in lieu thereof. Any surplus of the common stock was to remâin 
the property of the new corporation. At the first meeting of the board 
of directors under the new organization, a resolution was formally adopted, 
September 8, 1880, defining the policy of the company, as follows: 

"Resolved that the board of directors define their policy to be inconformity 
to the articles of association; that, under the head of operating expansés, only 
such improvèments and additions shall be included as are necessary, in the 
judgraent of the directors, to keep the property up to the proper standard of 
eflaciency, and that such portion of additions and extensions beyond this, as 
tlie board décides, shall be provided for out of funds other than net earnings; 
that the stockholders are entitled to the beneflt of ail net earnings after pay- 
ing expenses and coupons. " 

This resolution was never repealed or modified; and, read in the light 
of the reorganization scheme, which provided for the issue of reorgan- 
ized first mortgage 6 per cent, bonds, "to be used only to fund the past 
due and maturing interest on the prior bonds, and for such permanent 
construction and improvement as may be deemed désirable by the board 
of directors of thé new company," it may fairly be regarded as a correct 
contemporanéous construction of the meaning and intention of article 4 
of the charter, in respect to the duty of the new company and of its man- 
agement, nbf only in making proper expenditures, but in keeping proper 
accounts, as between construction and permanent improvèments, or ad- 
ditions aûd extensions, on the one hand, and operating expenses on the 
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other, upon which tlie respective rights of the two classes of stockholders 
were to be regulated, adjusted, and determined. At the next meeting 
of the board, on the 22d day of Septeinber, 1880, a resolution was passed 
authorizing the issue of the new Consolidated 6 per cent, bonds to the ex- 
tent of $5,000,000, to be used and appropriated for certain specifled 
purposes, among which, as designated in item 4 of the resolution, 
were " for such extensions of the road and improvements of the property, 
including the construction of the Manistee Railroad, the extension of the 
Saginaw & Claré County Railroad, and the purchase of Lhe Baginaw & 
Mt. Pleasant Railroad, as may, in the judgment of the directors, bé 
deemed expédient from time to time." Thèse bonds were to be secured 
upon ail the property of the Company, except the land assets and land- 
grant proceeds, held by Crapo and Prescott, trustées. Dr. H. G. Potter 
-was appointod gênerai manager of the railroad company, entered upon 
iis duties as such about Gctober 1, 1880, and has since occupied that 
relation to the corporation, having the practical coHtrol of its business 
and opérations, and directing the manner in which its expenditures 
Bhould be charged, whether to operating or construction, and the keep- 
ing of its accounts, showing receipts and disbursements. The évidence 
clearly establishes that the company expenditures for operating expenses, 
and for additions and extensions or permanent construction improve- 
ments, were notkept as directed by the resolution of September 8, 1880, 
nor as the company was bound to do by the fourth article of its charter, 
so as to préserve the rights of and discharge its obligations impartially 
between its two classes of stockholders. While the board of directors 
■exercised their proper and legitimate discrétion in directing the new 
Works, — additions, extensions, improvements, and equipment that 
should be made to the road, — they did not designate the account to 
which the expenditures thereby incurred should be charged. The gên- 
erai manager, directly, or indirectly, through subordinate officers, indi- 
cated and directed to what account ail expenditures should be charged and 
receipts credited. In two instances his discrétion was so far supervised by 
the board of directors as to direct $78,472.59, made upofseveral items, to 
be transferred from operating to construction account of the current year, 
-which was done by resolution adopted December 19, 1884, and the dé- 
préciation on steamers to be reduced. No question is made as to the 
-correctness of the company's expenditures; but the claim on behalf of 
the complainants is that their rights bave been ignored and disregarded 
in improperly charging portions of such expenditures to operating, 
rather than to construction, whereby the net income applicable to divi- 
dends under the charter defining their relations to the company and the pre- 
ferred stockholders, hâve been reduced to their préjudice. They further 
-claim that receipts and revenues received hâve not been credited, as they 
.fihould hâve been, to income account. It distinctly appears from the 
itestimony of its ofBcers, that the accounts of the défendant company 
hâve not been kept with any référence to the rights of the common stock- 
holders; that no regard has been paid to the provisions of the foUrth ar- 
ticle of the charter in the keeping of the accounts; that the road was not 
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operated with référence to the unpreferred stockholdergatdl. The gên- 
erai manager States that the bookiS and accounts , were kept, "as we 
thought J;he 'proper way of doing and administering, with référence to 
Us [the road's] permanence and safety. We havé "nbt operated it [the 
road] with référence to them [the common stockholders] at ail. We 
bave operated fit in accordauce with tihe public beneSt and the mainte- 
nance of the property." His manner of dealing with the expenditures of 
the roâc} is fairîy illustrated in tho; foUowihg question and answer, (Rec- 
ord, p. 2&0{)" (Question. And therefore you thiiik thaï? the question as 
to whether a; réduction pf grade should be charged to construction or to 
operaiing expepses, is simply a matter for the gênerai manager to décide 
according to the state of the finances? Answer4^ No, sir; according to 
his judgment." Not only were the rights of the, cotnmon stockholders 
not recogniïed, or considered in the keeping of the company's accounts, 
but, as stated by the auditor, Mr. Ledlie, no account was kept to show 
the surplus ôf net income yearly aft'er the paymeiit of the 7 per cent. 
diyidend on prefpred stock, as provided for in said fourth article of the 
charter. VThjspolicy thus adopted and pursued by the actual manage- 
ment assùméd that the contingerjt rights and intereftts of the provisional 
certificate holdçrs, were eptirely subject to the discrétion of the directora, 
ot those in control of the road, in deciding, not only what expenditures 
should bé niaçîei but how they should be charged, as between operating 
and constrnction. If this position is correct, and it lies with the direct- 
ors selectéd by ,the preferred stockholders to détermine how outlays made 
to meet whàt tbey may consider for the best interests of the corporation, 
or most'bénç^çiS to themselves and associâtes, or for what they may 
deem necessçiry in serving and discharging the company's duty to the 
public, shàll'be charged, whether to operating expenses, or to construc- 
tion, then the provisional certificate holders areplaeed completelyin the 
arbitrary poiî^er and at the inercy of the preferred stockholders, and the 
charter provision, made for their beriefit, in pursuance of the reorganization 
agreement, is, .practically abrogated, and become utterly worthless. 
While the compàhy, in the exercise of its franchises and the management 
of its business, undoubtedly owes duties to the public and to its credit- 
ors which are paramount to the right of its stockholders, preferred and 
unpreferred, ,^t,ill this artificial body, called the "corporation," is after 
ail but the représentative of its stockholders, and exists mainly for theii; 
benefit; and in their interest it is to be governed, controlled, and admin- 
istered according to the provisions of the charter whiçb the state bas con- 
ferred. In th® absence of charter provisions restricting or qualifying 
their powers, directors bave usually a lafge discrétion in managiiag the 
afiairs of the corporation, in keeping its accounts as to expenditures, and 
in deciding \vhether dividends bave been earned and should he declared. , 
While théir, discrétion as to making dividends is not unlimited orcon" 
clusivè, courts, will not ordipâiril|y , inte,rfere to supervise or control its ; 
honfsst and reasonable exercise on tliq ground that shareholders hâve no 
unconditional, right to a division, of profits. Tayl. Corp. §§ 562, 568, 
and notes, 'lif, inthe présent casé^ the question was merely one relating 
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to the policy wMch the company should pursue, or if its duty to the 
public, or its obligations to its creditors, were involved in a way to affect 
the company's ability to perform such duty or discharge such obligation, 
then the aforegoing principles would pr6perly apply. But the facts de- 
yeloped by the proof in the case do not warrant the suggestion that thèse 
parainount duties are in any way inconsistent with the company's fair 
and proper observance of its charter duty towards both classes of stock- 
holders, or that the rights of provisional certificate holders could not be 
recognized and enforced without i-equiring the company to disregard and 
neglect its obligations either to creditors or to the public. The company 
is perfectly solvant; the demands of the creditors hâve been, and are be- 
ing, promptly met; and in respect to the public, whose rights are set up 
as a justification of the policy pursued by the management in not consid- 
ering the rights of the provisional certificate holders, there is now and 
lias been no failure of duty on the part of the company. Its road bas 
been maintained in first-class condition, comparing favorably with any 
îihe of raiiroad in the state of Michigan. Year by year its Unes hâve 
beeû eixtended, its equipment enlarged, its tracks and buildings improvêd, 
and its eflBciency increased . Thèse rèsults bave been to a large extent ac- 
<;omplished by theapplication of earnings to construction purposes, not- 
withstahdiiigthé company hadat its disposai funds from other sources mbre 
propérlyapplicable to thdsê objects; the gênerai manager, as the représenta- 
tive of the directors, asserting ànd exercisîng the discrétion of charging ail 
•èxpenditures either to bperating expenses or to construction, as he deemed 
proper. Provisional Certificate holders, in November, 1882, entered 
théir protést agàinst this course; but their complaint was utteriy ignorèd 
by the board of directors, and their gênerai manager continued to divert 
portions of the net income to permanent construction purposes. This 
refusai ou tlie part of the directors to respect the rights of the comihon 
stock partakes more of disregard of duty than of eiTor in judgment. It 
was a non-performance of officiai obligation, amounfing to' what the law 
«onsîders a breach of trust, if the complaint was well-founded, and made 
by parties entitled to hâve their policy as to earnings cbanged. 

But the position is broadly assumed in the answer and in the argu- 
ment of counsel for défendants that the board of directors, being charged 
with the power and duty of managing the corporate property and fran- 
chises for the best îîiterests of the company, and for the benefit of the 
public, had the right; and were entitled to dispose of and apply the net 
«arnings of the cotapany in the same way, or in as unrestricted manner, 
as they Would bave had if the charter had contained no such provisions 
as àrë found in article 4, and there had been but one elass of stockhold- 
ers; and that their discrétion in appropriating net income for construction 
purposes, as they saw proper, and in withhdlding the same from divi- 
dends, could Bot, at the instance or upon the complaint of the contin- 
gent shareholdërs, be cbntrolled by the court. Can this proposition be 
fiUstained without practically nuUifying, or destrdying article 4 of the 
charter? We think not. The reorganizàtion scheme contemplated a 
fund applicable to construction and equipment other than earnings, aûd 
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the fourth article of the new corporate constitution undertook to define 
■what expenditures should be borne by net income, as between the tvvo 
classes of stockholdqrs. _ The provisions of that article constitu te some 
restriction upou, or qualification of, the powers of the board of directors, 
whichmay not, at their option, be disregard ed or ignored, If that ar- 
ticle of the organic law of the corporation confers upon the provisional 
certificate holders any rights orinterests,.even though contingent, there 
must co-exist with such rights the corrélative duty on the part of the Com- 
pany and its management to observe 'and respect those rights, and es- 
pecially so when the préférence class are in exclusive cohtrol of the cor- 
poration. This corrélative duty and obligation on the part of the Com- 
pany and its management necessarily implies and involves the keeping 
of proper açcounts as between construction and operating expenses, and 
the proper application of net income to the purposes indicated, andonly 
to those purposes, to thç end that a fair opportunity may be allowed for 
the happening of the contingency on which the provisional certificate 
holders were to be admitted into the company. The true import and 
meaning of article 4 pf the charter is that, when the company's net in- 
come, after paying certain specified charges and expensesj is sufficient 
to pay a 7 per, cent, dividend on the preiérred stock, it shall be so ap- 
plied, provided the rights of creditors are not affected, and be continued 
for five successive years if in condition to do so from net income, to the 
end that provisional certificate holders may then be let into the com- 
pany , and be entitled to a voice in its management, and to share in future 
earnings in excess of further 7 per cent, dividends. It opérâtes as a 
charter direction to themanagement in the interests of the common stock, 
and limits the discrétion which the directors might otherwise exercise 
in applying the net earnings, or net income of the company. 

Itmay be true, as argued by defendant's counsel, that the preferred 
stockholders could not baye compelled the board of directors, selected by 
themselves, to déclare larger dividende than were declared and paid from. 
1881 to 1885, inclusive, as held by the suprême court in New York. 
Eaûroad v. McMs, 119 U. S. 296, 7 Sup. Ct. Rep. 209, and similar au-^ 
thorities, which rest upon the principle that, in the absence of charter 
provisions controlling or modifying their usual powers, courts will not, 
generally review or control the discrétion of directors on the subject of 
making or, withholding dividends, when honestl}' and fairly exercised. 
But the présent does not fall within that class of cases, nor is it controUed 
by them.because the rights hère asserted are charter rights, imposing 
charter duties, binding and obligatory upon both the company and its 
managing ofBcers, and operating as restrictions and limitations upon the 
gênerai discrétion of the directory in dealing with the net income of the 
road as between the preferred and unpreferred stockholders. The ques- 
tion in the présent case is not, therefore, what regular stockholders, hav- 
ing a voice or vote in the sélection of the corporate management, may 
demand and enforce in the way of having dividends declared and paid;, 
but it is whether the contingent shareholders, having no voice in the cor- 
poration or its direction, are entitled to hâve the company and its di- 
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rectors, selected by and from the preferred class, observe and respect 
their rights by carrying out the charter provisions in their favQr. It is 
nota Sound proposition, as applied to this case, that the directors, se- 
lected by and from the preferred class, hâve and may exercise the same 
discrétion as against the provisional certificate holders in dealing with, 
disposing of, or applying the net income of the company, which they 
might be entitled to exercise as against the preferred stockholders. They 
were entitled, as between thé two sets of stockholders, to employ the net 
inoome in paying interest on prior bonds, old or new; in ihaking repairs 
upon the road, buildings, and other property of the company, so as to 
maintain their éfficiency ; and in meeting the expenses of equipment and 
renewals, which evidently refers to repairs upon and keeping up of the 
rolling stock of the company, but does not include the purchase of new 
equipment. The company from the start adopted this construction as to 
the expenditures chargeable against income, as shown by the resolution 
already referred to, passsed at the first meeting of the board of directors. 
With this limitation upon the company and its directors in the way 
of expending earnings as between the two classes of shareholders, we may 
next consider what net income applicable to dividends were earned or re- 
ceived during the years 1881 to 1885, inclusive, and the manner in which 
the management of the company bas dealt with or disposed of the same, 
or, generally, whether the company could reasonably and properly hâve 
declared and paid fuU 7 per cent, dividends during each of said years. 
As to the surplus lands and proceeds of land sales in the hands of Crapo 
and Prescott, thèse were undoubtedly équitable a^sets of the défendant 
company corporation, acquired under the trust conveyance of August 23, 

1879, and the foreclosure sale, purchase, and reorganization in 1880. 
Subject to the prior mortgage lien, or liens on said lands, and land pro- 
ceeds, the company was the bénéficiai owner thereof, and held the équi- 
table title to the same. In respect to thèse surplus assets it had some- 
thing more than the simple right to call the trustées to an accounting. 
It was the real équitable owner of the property ; and the surplus thereof 
after satisfying prior inc.umbrances, belonged to the corporation, just as 
it held its other property subject to mortgage. As the obsolute owner 
of this équitable title and right in said surplus lands and proceeds aris- 
ing from the same, whatever the company received from that source was 
as much a part of its income or revenues as if it had been derived from 
any other source, such as receipts from operating its road, or rents col- 
lected for the use of its cars or other property. Income is not limited to 
the gain which results from business and labor, but it includes as well 
the proceeds derived from the use or sale of property. Now, what is the 
situation of thèse land assets, and what revenues hâve been actually de- 
rived therefrom during the years in question, or could hâve been received 
from that source, without Impairing or interfering with the rights of 
creditors? When the new conipany acquired its right to thèse lands and 
assets, the prior charges thereon amounted to about $2,000,000. Of 
those prior bonds remaining on January 1, 1881, (Report of company for 

1880, p. 21,) there were $1,704,000 of 8 per cent, laad-grant bonds, 
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and $3.00,000 of Flint &;Holly 10 per cent, bonds. During 1881 the. 
former were discharged, partly by funds in the hands of the trustées and 
partly by exchai^e of new 6 per cent, bonds of the company; so that. 
at the close of 1881, the, $300,000 of Flint & Holly bonds constituted th&. 
oniy incumbrance on thèse land assets. They were also secured by a 
mortgage on the Flint & Holly branch of the company's lines of road. 
Now, on December 31, 1881, as shown by the company's annual report, 
the trustées had in their hands a balance of $575,978.77, arising from 
land pnles, while the land commissioner who made the sale heldbills re- 
cel vab-., amounting, principal and interest, to the sum of $902,058.78,. 
and the unsold lands held by the trustees^amounted to 138,454.28 acres,. 
worth about $10 per acre. Hère, then, were $2,863,577.88 of good as- 
sets in the hands of said trustées to secure $300,000 of 10 per cent, bonds, 
which were ako seçnred by mortgage on one of the company's main 
branphes. Th§ cash balance in the hands bf the trustées exceeded this. 
bonded debt by$275,978.77. Thedividend declared and paid for 1881 
was 5è per cent.,-^less thp,n 7 per cent, by li per cent.,— which, on the 
whole $6,500,000 of preferrçd stock, amounted to $97,500. If this 
aniount had been drawq; by the compa,ny from the hànds of the trustées, 
the full 7 per cent, çould hâve been rèadily declared and paid without 
in the least impairing the security held bv them for the payment of the 
$300,000 Flint ,&HoUy bonds. On December 31, 1882, said trustées^ 
held a balance çrf$598, 117.28. The biÙs receivable from sales of lands- 
in the hands «fj;lîe land commissioner, ^mounted to $747,532.78, and 
there were unsold land9 to, the extent of 109,815} acres, worth upon on 
ayerage, say $9 per acre, or $988,340, making an aggregate of $2,133,- 
989.78, controlled and held by the trustées to secure said $300,000 of 
bonds. In 1882 the dividend declared and paid was 6} per cent. The: 
deficiencyof } per cent., or $32,500, was actually in ihe hands of the 
Company, as shown on page 6 of its annual report for that year. For 
tha,t year it had a surplus of $35,613.52, aifter paying the 6} per cent, 
dividend, which was carried over to 1883, It could ^ave paid the 7 
per cent, for the year 1S82, , without drawing on the land funds; but, if 
there had been an actual deficiençy of income of $32,500 from otber 
sources, it çould bave been withdrawn from the land assets, without in 
any wise impairing or eudangering the security for the payment of the 
$300,000 bonds. In ,1883;and 1884 full 7 per cçnt. dividends were de- 
dared and paid, leaving in the hands of said trustées large surplus assets, 
a? follows, viz., on December 31, 1883, the balance in their hands was 
$681,259.29, the land commissioner held $627,021.55 in bills receiv- 
able, and their were 103,619.42 acres unsold, worth $932,574, aggre- 
gating $2,240,854.84 of i^vailable assets charged with only $300,000 of 
liability; on December 31, 1884, the balance in the hands of the trustées 
was $693,681.33, the bijls receivable from lands sold were $492,334.14 
and there were 101,009J27}-100 acres Unsold, worth $900,000, aggre- 
•gating $2,086,015.47 of .security, çhârged with $300,000 of bonds. On 
December 31, 1885, there remained of unsold lands 95,914.22 acres, 
worth upon »p. ^verage, say $6 per acre, or $575,485, and the trustées 
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held in their "hands, as stated by Mr. Crapo, (pages 596,597 of the Rec- 
ord,) fundsto the àmountof $764,556; of thatamountthesum 6f $579,- 
000, was invested in M^nt & Père Marquette Railroad new 6 per cent, 
bonds, while the balance, except perhaps a small cash deposit arising 
from daily receipts, was lôaned ont at interest, — paftly to the défendant 
corporation, to whom this surplus fund belonged, and which paid inter- 
est thereon, which was charged to operating expenses. For the yéar 
1885 the Company only declared and paid a dividend of 4 per cent, on 
the preferréd stock. The 3 per cent, shôrtage, amounting to $195,000, 
could readily, safely, and properly hâve been withdra,wn from the large 
surplus in thè hands of the trustées, without in the least impairing or én- 
dangering the security for the payment of the $300,000 of Flint & Holly 
bonds, which constituted the only charge against thè futids and asseta 
held by the trustées. The $579,000 of Flint & Père Marquette 6 per 
«ênt bonds, which the trustées held, were worth in the market, and are 
still worth, a premium ranging from 15 to 20 per cent. If the deficiency 
of $195,000 had been withdrâwn from the hands of the trustées, they 
Avotald hâve still held $384,000 or. more of the company's 6 per cents., 
worth a premium of 15 per cent., as security for the $300,000 of Flint 
•& Holly bonds, beside unsold lands worth $575,485. On the 31st De- 
cember, 1886, the balance in hands of the trustées had swelléd to $826,- 
S52.73. The $300,000 Flint & Holly bonds mature May 1, 1888. To 
say nothing of the branch road mortgaged for their payment, the trustées 
hâve for years held, and now hold, funds and assets for the security of 
thèse bonds, exceeding fourfold the amount needed, or necessary for 
their payment. This large surplus the company or its management bave 
intentionally declined to drawuponforthe purpose of making dividends, 
or of returning to income sums that were improperly charged to operat- 
ing expenses, except in 1884, when the board of directors, after direct- 
ing the gênerai manager to transfer $78,472.59 from operating to con- 
struction account, called Upon and received from said trustées $100,000, 
which was used in making the dividend of that year. Why could not 
the $195,000 required to make up the 7 percent, dividend for 1885 hâve 
been called for from the same source? Why was it not called for and 
so applied? The board of directors, by resolution passed December 13, 
1883, "resolved, that the trustées of the land funds be authorized to pay 
over to the treasurer of the company, from time to time, ail land funds 
which shall corne into their hands, in excess of what may be required to 
pay the securities outstanding, for which said land funds bave been spe- 
cially pledged, and ail such payments heretofore paid by them to the 
treasurer be confirmed and approved." The land funds in the hands of 
the trustées at the close of 1885 in excess of what was required to pay 
the $3O0,OO0 of Flint & Holly bonds (the only securities outstanding ana 
chargeable against said fund) was more than $400,000. Outbf this ex- 
cess, $195,000, for 1885, could hâve been drawn either to apply on div- 
idends, or to restore to income or earnings what had been diverted from 
that fund, and applied to construction or new equipment. But, for some 
ïeason not exî^lained, this was hot done. 
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Now, aside from the $100,000 reeeived from Ihe trustées imder the 
resolution of December 19, 1884, how has the company or its manage- 
ment dealt with the moneys actually received from thèse land trustées? 
It appears that from Octoher 1, 1880, to the close of 1885, said trustées 
paid over to the treasurer of the company at various times, as requested, 
sums of money aggregating $1,221,168,62, and which was used by the 
company as follows, viz., $646,000 in paying off 8 per cent, land-grant 
bonds, $100,000 for Bay City & East Saginaw bonds, $22,118.09 for 
improvement of Bayou Spur property in East Saginaw, $81,000 for cou- 
pons on Plint & Holly bonds, $4,500 and $22,550.53 for interest re- 
ceived, and $345,000 for the company's use, and which went into the 
gênerai treasury, and was used "according to the necessities of the com- 
pany for pressing needs of any kind," as statéd by the gênerai manager. 
But this $345,000 is not credited to income or earning. In the keep- 
ing of the company's acoounts the provisional certificate holders are not 
allowed any benefit from this receipt. It is not permitted to go into 
earnings or income account. If that had been allowed, it would hâve 
more than covered the shortage in the 7 per cent, dividends for the five 
years in question. In other words, if that sum had been treated as ap- 
plicable to dividends, or as an équitable restoration to earnings or income 
of what had been applied to construction, full 7 per cent, dividends 
could hâve been declared and paid during the five consécutive years un- 
der considération. But how were thèse large receipts from the land as- 
sets disposed of in the company's account? By référence to the annual 
report for 1884 (pages 15 and 24) of the vice-président and gênerai man- 
ager, it will be seen that the sum of $1,105,276.97, received from sales 
of lands and premiums on bonds, (the latter item amounting to $164,- 
541.25,) wàs charged to dépréciation, and deducted from the road-bed 
and equipment account of the company. This latter account was, at the 
same time, further reducedby a crédit of $10,793.48, being the proceeds 
of narrow-gauge equipment,' telegraph Une, and portable engine sold. 
No dépréciation account was kept by the company, as the gênerai man- 
ager testified, (page 344, Record,) and, year byyear, operating expenses, 
were charged with ail rèpairs and expenses of equipment and renewals 
made or incurred in, about, or upon the road-bed, roUing stock, build- 
ings, or other property of the company, as contemplated and provided 
by article 4 of the charter, and then, at the close of 1884, a lumping 
charge of $1,116,070.45 is made to dépréciation, and deducted from 
the road-bed and equipment account. While doing this the manage- 
ment of the company, without reason and in disregard of the rights of 
the provisional certificate holders, keep large surplus land funds in re- 
serve, portions of which it borrows from the trustées from time to time, 
and pays interest upon its own funds, which is charged to operating ex- 
penses, to the préjudice of the unpreferred stockholders, who are excluded 
from any voice in the management of the corporate afiairs. The court 
is unable to understand upon what principle the receipts or revenues de- 
rived from the surplus land assets are to be distinguished from other in- 
come or earnings of the company applicable to the paymentof dividends 
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under the facts of this case. Thèse land assets were brought into the 
Company by the consent of the old common stockholders, under the trust 
conveyance of August 23, 1879, made manifestly in furtherance of the 
reorganization scheme. But, whether that créâtes any equity or not in 
favor of the provisional certificate holders, they hâve the same interest 
in thèse land assets that they possess in other property of the compaiiy, 
and the funds derived from that source are just as applicable to the pay- 
ment of dividends on the preferred stock, so as to meet the contingency 
on wbich the unpreferred class are to be let in, as revenues derived from 
operating the road, or renting its cars and dining stations. The princi- 
ple announced in St. John v. RaUtoay Co., 22 Wall. 149, where it is said: 
" We are aware of no légal principle which would authorize the stock- 
holders in question to analyze the business, sélect out a portion of it, 
and to say that the net earnings specified must be a predicate of that 
part and none other," applies hère. So in Ryan v. Railway Co., 21 Kan. 
365, the court says, in considering the rights of stockholders in référence 
to the sources from which profits are made "that it is immaterial at what 
time or from what sources thèse profits may hâve been derived. It is 
wholly immaterial whether they bave accrued from rents, the profits of 
the construction of the road, or from the sale of lands equitably belong- 
iug to the Company, they are ail incidents to the shares." Without référ- 
ence, therefore, to the diversion of income, or the improper application 
of earnings to construction, or the charging to operating expense what 
properly belonged to construction account, but taking the company's re- 
ports as made, and the dividends annually declared ou the net earnings 
there shown, it is clear that there was at the disposai of the company 
ample surplus land funds in addition to such net earnings, to bave made 
and paid full 7 per cent, dividends for each of the years 1881, 1882, 
1883, .1884, and 1885, without in any way impairing the rights of its 
creditors, or neglectipg its duty to the public. In the judgment of the 
court, fair dealing and a due regard to the contingent rights of the provis- 
ional certificate holders, required of the management that funds thus at 
their disposai should bave been applied in making the full 7 per cent, 
dividends for the five years, so as to let the unpreferred stockholders into 
their inheritance. Is it to be said in a court of conscience that the pre- 
ferred stockholders in charge of the corporate management and affairs, 
may hâve at their disposai ample funds to meet the contingency, and 
comply with the event on which the unpreferred class are to be let into 
their rights; that they may arbitrarily décline or wrongfully neglect to 
receive and apply such funds, so that the happening of the contingency is 
thereby postponed, and that they, or the corporation controUed by them, 
may thereafter set up and rely upon such contingency as an excuse or 
défense against the admission of such unpreferred class into their corpo- 
rate rights and privilèges? To state this proposition is enough. A court 
of equity will not permit parties occupying towards each other either lé- 
gal or trust relations, whether direct or through the instrumentality of 
an artificial body called a "corporation," thus to act, and thereby post- 
pone or defeat the rights of the défendant qlass. 
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' -Bdtji aèide from the Surplus land futtds and assets; how stands thecase 
in réâî)èct to incotiie ând earnings derived from other sources? Were 
they Sùfficieht, if fairly and properly applied, accordihg to the true mean- 
ing ôf the article 4 of the charter tb hâve paid full 7 per cent, dividends 
on the pïeferred stock for thé fi ve consécutive yeàrs in question? This can 
■only bë déttirmined by an analysis and examiriatiori of the company's 
actioùfatS, âhowing recéipts and disbursements dufing said period. It 
âppëftrs that the total isàue'of the company's hew 6 per cent, bonds 
atopunted to $3,924,000; that ôf thèse $1,058,000 werè exchanged for 8 
per éent. land-grant bonds; that the land trustées purchased over $500,- 
000 of said bonds at pâ'r,' and that the residue thereof Were sold at a pre- 
mium, ranging from 6 to 10 percent. This premiam on its bonds sold 
was recéived by the company as follows, viz. : $500 between October 1, 
1880V and January, 1881; $107,257.25 during 1881; $34,702.50 in 
1882; $12,136.50 in 1883; ànd $9,945 in 1884, aggregating $164,- 
661.25. This premium wàs, at first, set upon thè crédit side of the com- 
pany's ledger, or placed to the crédit of construction, and afterwards, 
as shown by the annual report for 1884, (page 15) it was included in 
the amount of $1,105,276.97, charged to dépréciation, and dedùcted 
from road-bed and equipment account. This premium was received by 
reason of the rate of interest whicli the bonds bore, and the ample secu- 
rity provided for their pàynient. Earnings were charged with the pay- 
ment of that interest on account of which said premium was earned or 
received; aïid it would therefore seem to be proper to crédit earnings or 
income with thè amount of such premium. If iricome is burdened with 
a rate of interest which secures a profit on the bonds, then income is en- 
titled to the t)enefit of that profit, jnst as it would be entitled to the profits 
made on any côntract by the company. In crediting such premium to 
earnings and profits, there is no increase of the bonded debt, nor im- 
proper enlargement of the company's construction account. It is ap- 
parent that 6 per cent, bonds, secured as thèse were, could hâve been 
negotiated at par. In carrying 6 per cent. , earnings are charged with 
the extra burden of $39,240 annually. It is, therefore, reasonable and 
proper that income should hâve the benefit of the profit which has been 
derived from the extra charge placed upon such income. The experts 
dificr in opinion as to the proper disposai to be made of such premiums 
on bonds, and there is no uniformity in the practiôe of railroads in re- 
spect to such profits. In the jiidgment of this court, such premiums, 
in the présent case, as betwôen the two classes of stockholders, should 
hâve been credited to income during the respective years in which the 
same was received. 

Next, as to the steel-rail account. At the close of 1880 the mileage 
on the main Une of the road was 317.17 and 90.40 miles of sidings. Of 
the main line 200 miles Were laid with steel rails. At the close of 1881 
there were 345.16 miles in the main line and 111.29 in sidings and 
spurs, 283 miles of which were laid with steel rails (being an increase 
of 83 miles) during 1881, (page 5, annual report for 1881.) At the 
close of 1882 the main line and sidings araounted to 485.62 rniles 
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laid with steel rails, being an increase in steel rails over 1881 of 19.72 
miles. At the close of 1883 the maiû line was 361.31 miles; sidings 
and spurs 175.17; total 536.38 miles, with 341.31 miles on main line 
and 18 miles on branches laid with steel rails, being an increase in steel 
mileage over 1882 of 56.59 mileSk At the close of 1884 there were 
369.91 miles laid with steel rails, an increase over 1883 of about 10 
miles. At the close of 1885 the main line, sidings, branches, and 
spurs amounted to 543.12 miles, of which 373.88 miles were laid in 
steel, an increase over 1884 of 3.97 miles of steel rails. Now, with the 
exception of , some coraparatively small anaounts expended in 1884-85 
on the yards at East Saginaw, Flint, and Evart, not a single dollar 
was charged to construction, or for betterments on the main line of the 
company's road for the years 1881 to 1885 inclusive. During that period 
about 15,772 tons of steel rails were purchased and paid for eut of earn- 
ings. Wbile theaccounts of the company ^re in much confusion on 
that subject of thèse steel rails, it appears from defendant's Exhibit G 
that the cost of thèse rails, with freightand fittings, after deducting what 
was on hand at close of 1885, amounted to about $900,346.10, while 
the total amount charged to construction as against this expenditure for 
the same period was only $540,616.81, and this was on the construction 
account for branches, sidings, spurs, and yards. Earnings were bur- 
dened with the difièrence, exceeding $350,000. Brown, the road-mas- 
ter, places the cost of steel rails during said period at $737,063.82. If 
from this is deducted the $540,516.81, charged to construction there 
will be lefi $196,547 ;01, which was borne by earnings for purchase 
cost of steel [rails. The practice of the management was to remove the 
old iron rails from the main track, and use thèse in laying sidings, as 
required, and to put new steel rails in the main track in place of the old 
iron rails taken up. The différence between the cost of the new steel 
rail laid down on the main line, and as laid down, and the value of the 
old iron rail taken up, was charged to opéra ting expenses, underthe head 
of repairs to roadway, or "track repairs." Thus, in the report for 1881, 
it is stated that 4,000 tons of steel rails were laid down on the road. 
The cost of this, less the value of old rails removed, was fixed at $133,- 
779.09, which was charged to operating expenses, as "track repairs." 
The purchase cost of this 4,000 tons of steel rails, with fittings, to say 
nothing of the expense of making the change, was $240,000. In 1882 
a similar charge was made to operating expenses for steel rails put down, 
to the amount of $31,224.56. During that year there were laid 1,697 
tons of steel rails which cost $36,365. In 1883 the increase in steel-rail 
mileage on main track and sidings was S6.59 miles. Counting 38 tons 
to the mile, and the cost of steel rails at $37 per ton, this increased cost 
of steel rails alone was $184,257.04. For 1884 the cost of the steel rails 
used on the main line was about $32,560; and in 1885 about $12,926.32, 
aggregating $371,850 for steel-rail betterments, which was charged to 
operating expenses, and taken out of earnings. The complainants' ex- 
pert, Jones, makes this expenditure for 1881, 1882, and 1883, as shown 
by defendant's, Exhibit G, amount to $250,465.. By taking the total 
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costofsteel rails and deductingtherefrora the amourit charged to con- 
struction, old scrap rails sold, and what was on hand at the close of 1885, 
he makes this expénditure amount to $277,035.41, whioh, in the judg- 
ment of the court, is a most reasonable estimate; below, rather thao 
above, the actual outlayfor steel rails used in improving the track. The 
old iron rails, together with some light-weight steel rails taken from the 
main line, were used in sidings, spurs, and branches. A portion of 
thèse were charged to construction account, the old rails being charged 
at their estimated value. But a considérable portion of such sidings, 
spurs, and branches, as shown by the road-master, Brown, were made 
at the èxpense of eamings. The extension of sidings and spurs from 
October 1, 1880, to December 31, 1881, thus charged to operating ex- 
penses, was something over 12 miles, of which the estimated cost, as 
made by the road-master, was $45,430. For 1882 there were 2.41 miles 
of net extension made at the expense of earnings, involving an estimated 
expenditure of $9,640. In 1884 there were 4.29 miles of net increase 
in such extensions, involving, as estimated by the road-master, an ex- 
penditure of $16,690. In 1884 the net increase of such sidings was 3.82 
miles j involving an expense of $11,460; and in 1885 there was a net in- 
crease bf sidings to the extent of 2.59 miles costing $5,400, aggregating, 
during the five years, $88,890. If the whole cost of the steel-rail better- 
ments placed upon the road had been charged to construction account, 
as it should properly hâve been, as between the two sets of stockholders, 
then the items making up this aggregate of $88 ,890 might properly bave 
been borne by eamings as operating expense; but, instead of doing this, 
the road-bed, or track, is improved by substiuting new steël rails for old 
iron rails; the différence in their value is charged to operating expense, 
and tàken out of earnings; and then, when the old rail is used for sid- 
ings and spurs, it is charged sometimes, when the management think 
proper and so direct, to construction, and at other times no charge is 
ma.de to construction, and the whole expense of the change, and the en- 
tire'cost of the siding or spur is made to fall upon the earnings. The 
^' repairs," which artikde 4 of the charter providëd should be paid out of 
net income, did not, as between the preferred and unpreferred, or pro- 
visional stockholders, warrant this method of deàling with the earhings 
of the Company. It was neither just nor fair towards the latter class. 
Its effect was, not to kfeèp the track in repair,— in the same state of effi- 
ciency as it existed in on October 1, 1880, — 'but to improveand enhance 
its value at the expense of earnings, which are thus reduced, and the 
provisional stockholders correspondingly postponed in coming into the 
Company. If necessary to the assertion of complainants' rights, this 
court would order the whole steel-rail account to be charged to construc- 
tion, and earnings credited back with aU that has been expended there- 
from for or on account of steel rails and steel improvements. But, with- 
out changing the account to that extent, the conclusion of the court is 
that at least $250,000 should be charged to construction on account of 
steel rails laid in the main tracks, and for outlays connected therewith, 
auch as cost of work train, transnortation of materials, etc., and that this 



MACKINTOSH V. FLINT & P. M. B, 00. 609 

sum should bé credited back to earnings; and further, that earnings 
should be credited, and construction charged, with the $88,890 expended 
on sidings, as above stated. The expert testimony in the case warrants 
thèse changes, which are, moreover, within the true meaning and rea/- 
sonable intent of the charter provisions of the company, on which thit- 
rights of both classes of stockholders dépend. 

Again, in 1883 two steamers owned by the conapany were enlarged 
and made more efficient, at a cost of $40,286.44, which was paid ont 
of and charged to earnings. This change was made in the steamers to 
meet the demands of a new class or character of business, which sprang 
up shortly before, across Lake Michigan to Milwaukee. It was an addi- 
tion of substantiaJ and permanent character, which increased the value 
of the steamers to that extent, and the cost of the change should, in th? 
opinion of the court, be chatged to construction. It was actually charged 
to operating expenses, and taken out of earnings. This should be cor- 
rected by credjting that amotint back to earnings for the year 1883. le 
1884 there was a charge against expenses for dépréciation on thèse steam- 
ers amounting to $6,000. In 1885 there was a like charge for dépréci- 
ation, and also a charge of $2,600, as dépréciation on dining-halls, the 
three charges making $14,500. Thèse sums were not actually expended 
out of earnings, but were estimated and charged against operating ex- 
penses. This was not proper. No dépréciation aceount was either kep/ 
or warranted by the charter as between the two classes of stockholders, 
and, no expenditure having actually been made to meet such déprécia- 
tion, the estimated amount thereof could not properly be deducted from 
earnings, or net ineome. U: S. v. RaiLway C'o., 99 U. S. 459. The sum 
of $6,000 should therefore be credited back to earnings for 1884, and 
$8,500 for 1885. 

In the spring of 1884, $142,000 was expended, Under the orders of 
the board of directors, for 8 new freight engines and 200 coal cars. The 
funds for this purchase were raised by loan, which was paid off by the 
company at the rate of $3,000 per month, and the sum so paid, in ad- 
dition to interest on the loan, was charged to operating expenses, and 
withdrawn from earnings. See Reports for 1884, pp. 8, 23, for 1885, 
p. 8. This was clearly an improper charge against operating expenses. 
The outlay was not for the repair or renewal of old, but for the purchase 
of new, equipment, and should hâve been charged to construction. Fif- 
teen thousand dollars were thus wrongfully charged in 1884, and $36,- 
000 in 1885. Thèse amounts should be credited to earnings for said 
years, respectively, and be charged to construction aceount. 

During the years 1882, 1883, and 1884, earnings were charged with 
interest on temporary loans to the extent oî $24,958.90. Whether th^se 
cpnstitute a proper charge against net ineome or earnings, under the pro- 
visions of article 4 of the charter, admits of considérable question; but 
in the view which the court takes of other items of the company's ac- 
counts, as between construction and operating expenses, it is not neces^ 
sary to pass upon the point. So, too, in référence to the sum of 
$4,225.28, charged to profit and loss on an old claim brought over from 
v.34F.no.8— 39 
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asseteof the receiver. Ibère are yarious other items which cpmplain- 
ants iûsist,,aud which the çxperts testjLfy, should not be charged to op- 
eratingçxpensea, or which sbould go tO; construction, or be credited to 
earijings, but they need »ot be speoially noticed, except as to dividend 
on the coïppany's securities, A word of expl^nation is necessary as to 
this source of income. The whole $6,500,000 of preferred stock wa» 
not açtwally issued. Only $6,342,000 was issued, leaving in the hands 
of the company;$158,000,of said preferred. stock, the dividend on which 
the management credited to net income or earnings, as dividends on th© 
entire $6,500,000 were chai^ed against such earnings. If 7 per cent. 
annual divijiends are tobe charged on the whole preferred stock of $6,500,- 
000, then the company should crédit earnings annually with $11,060, 
being7 percent, on the $158,000 of stock still held by the company;, 
or, in stating the account of earnings over operating expenses, said div- 
idend sbould be charged only on the preferred stock actuaUy issued, 
amounting to $6,342,000, making the annual dividend charge $443,940, 
instead of $455,000, ag shown by the reports. The resuit will be the 
same under: either method. It appears that the corapany's net earnings 
for the period from October 1, 1880, to December 31, 1880, was $132,- 
584.69. If there is added to this the sum of $500,— the preraium on 
bonds sold during that period, — we bave the sum of $133,084.69 of in- 
come to be carried forward as applicable to dividends for 1881. Then, 
taking the net earnings and fidding thereto the corrections, or crédits due 
to earnings:, as above indieated, the account for the several years will 
stand as follows: 

Amount over from 1880 and applicable to dividends, - $133,084 69 

Net earnings, as reported by company, for 1881, $244,037 94 

Add: Premium on bonds sold that year, - 107,257 25 

Kelaying track with Bteel rails, • - 133,779 09 

Spurs and main line sidings, - - 45,430 00 

Balancé oh Co. securities not cred., - 2,857 50 



532,861 78 



Total applicable to dividends, - - - - $665,946 47 

Less 7 per cent, dividend on $6,500,000 of preferred stock, 455,000 00 

Surplus carried to January 1, 1882, 

1882. 

Surplus for 1881 brought over to 1882, 
ÏTet earnings reported for 1B82, - 
Add: Premium on bonds sold 1882, 

Eelaying track with steel rails, , - 

Spurs and sidings made out of earnings. 

Bal. of dividend on Oo. stock. 



$438,989 89 

34,702 50 

31,224 56 

9,640 00 

647 00 


$210,946 47 
$210,946 47 



Total applicable to dividends in 1882, ... $726,150 42 

Less 7 per cent, dividend on $6,500,000 preferred stock, • 455,000 00 

Surplus carried to 1883, , . . , . - . $271,150 42 
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1883. 

Surplus from 1882, . ' .' - - . . . $271,150 42 

Net earnings reported for 1883, - - . $488,799 13 

Add: Premium on bonds sold in 1883, - 12,136 50 

Relaying track with steel rails, - - 65,000 00 

Spuis and sidings made out of earnings, 16,960 00 

Enlargeinent of steamers, - - 40,286 44 



623,182 07 



Total applicable to dividends in 1883, - - - $894.332 49 

Less dividend of 7 per cent, on $6,500,000. - - - 455,000 00 



Surplus carrled to January, 1884, - - - - $439,332 49 

1884. 

Surplus from 1883, - - . . . . $439,332 49 

Net earnings reported for 1884, - - - $400,303 40 

Add: Premium on bonds sold 1884 - - 9,945 00 

Eelaying track witli steel rails, - - 10,000 00 

Spurs and sidiogs made with earnings, 11,460 00 

Equipment renewals, - - - 15,000 00 

Dépréciation on steamers, chargedtoexpenses, 6,000 00 

452,708 40 



Total applicable to dividends in 1884, ... $892,040 89 

Less 7 per cent, dividends on $6,500,000, - ' - - 455,000 00 



Surplus carried to January 1, 1885, - - - $437,040 89 

1885. 

Surplus from 1884, $437,040 89 

Net earnings reported for 1885, ... $272,451 77 
Add: Eelaying track with steel rails, - 9,996 35 

Spurs and sidings made with earnings, - 6,400 00 
Equipaient and rené walschargedtoexpenses, 36,000 00 
Dépréciation of steamers and dining-hall, 8,500 00 

Dividend on Go. securities, - - 4,740 00 



337,088 12 



Total applicable to dividends in 1885 - - - $774,129 01 

Less 7 per cent, dividend on $6,500,000, ... 455,000 00 



Surplus January 1, 1886, • - . . $319,129 01 

If, as the experts testiiy, the expensès of work trains engaged in con- 
struction, and freight on material used for construction, should be 
charged to construction account, and corrections were made in that re- 
spect, the aniiual balance, after deducting the 7 per cent, dividend, 
would be still larger than as above given. It thus appears that, inde- 
pendently of the surplus land funds, the earnings or net income of the 
road, if the accounts between construction and operating expensès had 
been properly kept, in conformity with the provisions of the charter, 
and according to the rights of the two classes of stockholders, as thereiii 
defined, were amply sufficient, after paying interest on the company'a 
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entîre bonded debt, repairs, and expenses of equipment and renewals, to 
pay the annual dividends of 7 per cent, on $6,500,000 of preferred stock for 
the five years in question. But, when the large surplus îand fund is taken 
into considération, it is difficult to see any reason for not declaring and 
paying that dividend for five consécutive years, except a deliberate pur- 
pose to keep the provisional certificates holders out of any voice or vote 
in management of the company, or to indeûnitely postpoiie their admis- 
sion. The 5 per cent, deficiency in dividends for the five consécutive 
years under considération on the $6,500,000 of preferred stock actually 
issued amounts to $317,100. This could hâve been readily withdrawh 
from the surplus Iand funds if earnings had been inadvertently diverted 
to construction, and the management had desired to replace the amount, 
Bo as to make it applicable to dividends; or, if improper charges to earn- 
ings had not been made from year to year, as already shown, the defi- 
ciency would not hâve existed. While the earnings hâve been thus 
misapplied or diverted, the policy of the management bas been steadily 
in the Une of permanent improvements, and large enhancement in the 
value of the company's property. Its equipment bas been greatly en- 
larged, its main tracks, sidings, spurs, and branches bave been extended, 
and its gênerai efficiency not merely maintained, but largely increased. 
When the company took possession in October, 1880, the road-bed and 
equipment were valued at $9,671,958.90. , On theSlstDecember, 1880, 
that valuation had increased to $10,311,193.38. At the close of 1881 
the valuation of road-bed and equipment ha.d increased, as reported by 
the gênerai manager, to $12,281,853.02. At the close of 1882 it had 
grown to $12,966,601.64. At the close of 1883 it was reported at $13,- 
506,231,94. At the^dose of 1884, after deducting $1,116,070.45, 
charged off to dépréciation, the valuation stood at $12,657,430.55, and 
on December 31, 1885, it was placed at $12,512,928.81. If the arbi- 
trary déduction had not been made in 1884, tho valuation at the close 
of 1885 would hâve stood at $13,628,999.26, making an increase since 
October 1, 1880, of $3,957,040.36; an amount exceeding the provisional 
certificates now seeking admission as unpreferred stock in the company. 
Thèse valuations are independent of the large surplus lands and Iand 
funds. Look at the condition of the company from another stand-point. 
Its total funded debt is $5,299,000, while the preferred stock actually 
issued is $6,342,000, making its total capitalization $11,641,000. It 
bas 361.64 miles of main line, and 115.72 miles of business producing 
tracks in addition; making 477.38 miles of roadway, on which there is 
of capital and funded debt only $11,641,000, or less than $25,000 per 
mile. The capitalization and funded debt of other railroads in the state 
pf Michigan, it is said, will average about $45,000 to the mile. Under 
thèse circumstances, neither the company nor the preferred stoekbolders 
who eontrol its management, which bas been conducted more with a 
view to the permanency and security pf their own interests than with re- 
gard to the rights and interests of the common or unpreferred stoek- 
bolders, can rightfully longer exclude the latter from their charter sharq 
in the corporate enterprise. This suit, is practically a contest between 
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the two classes of stockholders. The préférence class is in control, and 
is interested in keeping the other out. This resuit has been so far ef- 
fected by expending the company's earnings and income in permanently 
improving the property, or for other purposes than those contemplated 
by article 4 of the charter, whereby net income applicable to dividends 
has been reduced, while the valuation of the company's road-bed and 
equipment has steadily increased. The preferred class, in control, sélect 
the management. This management, or directory, are more than mère 
agents of the company. They occupy a fiduciary relation towards the 
unpreferred class of shareholders, in respect to the rights conferred upon 
them in and by the company's charter. They neglect or deliberately disre- 
gard the duties and obligations growing out of such trust relation, and 
then attempt to shield themselves, or défend their conduct on the ground 
that they were only discharging the company's duty to the public. The 
facts of the case do not sanction thi.? défense. 

The court, havîng been comj)elled carefully to examine the évidence, 
whieh is quite voluminous, and analyze the company's accounts, so na 
to détermine the rights of the parties, and being fully satisfîed from this 
investigation of the accounts that the aforegoing statement in respect to 
the yearly income applicable to dividends is substantially correct, it is 
not deemed necessary to refer thèse matters to a spécial master for a re- 
port, and thereby further delay the final disposition of the case. The 
conclusions of the court on this branch of the case are that complainants 
are entitled to the relief sought; that they are entitled to be admitted 
into the défendant company as regular stockholders of the common or 
unpreferred class; that this right accrued to them and to others similarly 
situated on January 1, 1886; that a sufficiency of surplus land funds is 
in the hands of the land trustées, and subject to the control of the com- 
pany to pay, or make good, the deficiency of 1 J per cent., or $95,110, 
on dividends for 1881; i per cent., or $31,710, on dividends for 1882; 
and 3 per cent., or $190,260, on dividends for 1885, upon the preferred 
capital stock actually issued, amounting to $6,342,000; and the défend- 
ant company should be required to pay over to the preferred stockhold- 
ers, pro rata, out of said surplus land funds or other funds atits dispo.sal, 
said annual defieiencies, so as to make up to said preferred stockholders 
their full 7 per cent, dividends for âve consécutive years, and thus com- 
ply with the conditions, as the company and its management should 
hâve done, on which the provisional certificate holders were entitled to 
be admitted; and, further, that the défendant company, its officers and 
agents, should be enjoined from depriving complainants, or those inlike 
state with them, of their rights as common stockholders, in voting or 
otherwise, and from applying the income and earnings of the company, 
without the consent of said common stockholders, to improvements of a 
permanent character; ail of which is aceordingly ordered and decreed, 
with the further direction that the défendant corporation, its ofBcers and 
directors, be ordered to issue regular certificates for common or unpre- 
ferred stock in the company to complainants and other holders of pro- 
visional certificates, severaïly, according to their respective holdings of 
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the Ititter oettificates, and upon the production and surrender of the 
same. ' 

In the CBâe oi Parker et al. v. Flint à: Père Marquette RaUroad Company 
and the Port Huron de Northwestern Railway Company et al. the same pro- 
visional certificate holders as in the other suit seek on behalf of them- 
selves and others with like interests to restrain the Flint & Père Marquette 
Company fronl purchasing the stock and franchisés of the Port Huron & 
Northwestern Railway Company, alleging that such purchase is not au- 
thorized by law; that it would he idtra 'vires ; th&t it would involve a 
very large expenditure of money, inasmuch as the Port Huron & North- 
western Railway Company is a narrow-gauge road, in bad condition, and 
would require heavy outlays to render it of any practical benefit to the 
purchasers, and that such outlays and expenditure would be drawn from 
earnings and income of the Flint & Père Marquette Railroad Company, 
which, under article 4 of its charter, should be applied to dividends; 
and, generally, that the purchase would deplete the revenues of the lat- 
ter road, seriously affect their rights, and that they should, if it is légal, 
hâve a voice and vote on the question of such purchase. The Port Hu- 
ron & Northwestern Railway Company filed an answer, saying, in sub- 
stance, that negotiations were pending for the purchase or acquisition of 
ita road by the Flint & Père Marquette Company; that the methodof ef- 
fecting that would be such as would be légal under the laws of Michigan, 
without explaining what method was proposed. The Flint & Père Mar- 
quette Company demurred, and thereby adniitted the allégations of the 
bill. On the argument questions were raised as to the character of this 
suit, which sought, in addition to restraining said purchase, the same 
gênerai relief sought in and by the first case. The court is of the opin- 
ion that the Port Huron & Northwestern Railway Company was neither 
a necessary or proper party to the litigation or questions involved in 
either of thèse suits; that this last bill was properly a supplemental bill. 
It was filed without leave, as required by equity rule 57 ; but it was filed 
November 28, 1887, for the purpose of enjoining a transaction which 
was about to occur, as alleged, on November 30, 1887, so that the pro- 
visions of rule 57 could not be conformed to. This bill will be dismissed 
as to the Port Huron & Northwestern Railway Company, with costs. 

■ The court will now ordér it to stand, and to be treated as a supplemental 
bill in the original suit, as may be done under the authorities. Story, 
Eq. PI. §§ 882-905; Neale v. Neales, 9 Wall. 1; and Graffam v. Burgess, 
117 U. S. 195, 6 Sup. et. Rep. 686. 

The Flint & Père Marquette Railroad Company admits the allégations 
of this supplemental bill by its demurrer, and thus présents the légal 
question whether, under the laws of Michigan, itcan purchase the stock 
and franchises of the Port Huron & Northwestern Railway Company; 

. and, if so, can it, as against the common or unpreferred stockholders, 
apply its income, either in paying for the interests purchased, or in im- 
proving and altering the property so acquired? It is now well settled 
that the proposed purchase of the stock, property, and franchises of the 

Port Huron & Northwestern Railway Company, as alleged in the supple- 
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mental bill, whereby the latter comj^any would be absorbed by the pur- 
chasing company, cannot be legally made in the absence of lawful, au- 
thority from the state of Michigan. Fearce v. Eailroad Co. , 21 How. 442 ; 
Thrnnas v. Eailroad Co., 101 U. S. 71; .Brawh v. Jesup, 106 U. S. 478, 
1 Sup. et. Rep. 495; Railroad Go. v. Eailroad, 118 U. S. 290, 6 Sup. 
Ct. Rep. 1094. Do the laws of Michigan authorize or sanction such pur- 
chase? Under the gênerai railroad law of the state (actl873, § 29) rail- 
road companies are allowed to consolidate upon certain terms, when they 
form continuons or Connecting lines. This contemplâtes the formation 
of a new corporation; and the assent of the stockholders in each com- 
pany, or a majority thereof, is requisite to the consolidation. Thisstat- 
ute is not applicable hère. The bill charges, not a purpose to consoli- 
date with the Port Huron & Northwestern Railway Company, but to 
purchase the latter's stock, property, and franchises, and to use the sarae 
as part and parcel of the purchasing company, and thus to bring the ac- 
quisition within the opération of its own charter. The consolidation 
statute does not authorize onecompanj'^ thus to acquire and absorb an- 
other. By section 28 of the gênerai railroad laws of 1873 (1 How. St. 
§ 3342) it is provided that one railroad corporation may subscribe to the 
capital stock of any other company organized under said act, with the 
consent of the latter; and by the acts of 1869 (1 How. St. § 3413) and. 
1873 (1 How. St. § 3403) one railroad company is authorized to aid 
another having an unfinishèd road, and to make running arrangements; 
and, where their lines are connected, may enter into arrangements for 
their common benefit, "consistent with and calculated to proniote the 
objects for which they were [respectively]created." It is manifest, with- 
out discussion, that thèse statu tory provisions do not authorize one rail- 
way corporation to acquire the stock and franbhises of another com- 
pleted company, with the intention of exercising the franchises of the 
latter, which is the case presented by the supplemental bill. Again, the 
complainants, being now entitled to admission into the Flint & Père 
Marquette Railroad Gompany, as common stockholders, under and ao- 
cording to the provisions of its charter, and it being alleged and admitted 
by the demurrer that their interests and rights will be injuriously af- 
fected by the proposed purchase and acquisition of the Port Huron & 
Northwestern Railway Company, they has'e the right to invoke the in- 
terposition of this court in preventing the consummation of the transac- 
tion until they hâve an opportunity of expressing their assent or dissent 
thereto; for, if the transaction can be lawfully made in any way, it would 
still be an enlargemetit and extension of the corporate purposes and ob- 
jects of the company, a,s défined in its charter, as to which they havè 
the right to express their assent or dissent. The proper time to do this 
is before, and not after, the transaction is completed. Black v. Ganai 
Cb., 24N, J. Eq. 455. 

In the opinion of the court the preliminary injunction should be granted 
on the case madeout by the supplemental bill, admitted by the demur- 
rer, and disclosed in the course heretofore pursued by the company's 
management towards the common stockholders. The demurrer of de- 
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fendants îs overruledj and the injunction is accordingly ordered, wilh 
leave at any time hereafter, when the cominon stockholders shall hâve 
been admitted into their rights as ordered and decreed in the main case, 
to move for a modification or dissolution of the same. The supplemental 
bill will be diamissed as to the Port Huron & Northwestern Railway 
Oompany, with costs to be taxed against complainants. The remaining 
costs in both cases will be taxed against the FÎint & Père Marquette Rail- 
rôad Company. 



Central Trust Co. et al., (Ballou, Intervenor,) v. Wabash, St. L. & 

P. Ry. Co. et ai. 

{Circuii GouTt, 8. p. Mnois. 1888.) 

1. Mabter akd Servant— Négligence ci' JPèllow- Servants. 

An expressmari and baggageman was killed in a collision, while in the dis- 
' charge ot his duty on defeadant's passenger train, through the négligence ot 
the employés of defendant's freight train. HM, that they were not fellow- 
servants.' 
S. Death bt Wrongfdi. Act— Damages. 

Intestate left a widow, but no children or descendants of children. He was 
about 80 years old; had been earning $55 a nionth; had been in defendant's 
employ several years; was temperate, industrious, living with and supporting 
his wire. He left no estate, and his widow was without means of support. 
Damages assessed at $4,000, 

In Chancery. 

TF. i*. Biacfc, for intervenor. 

George B. Bumett, for receiver. 

Allen, J. In the motter of the intçrvenîng pétition of Julia A. Bal- 
lou, administratrix, to be allowed damages for the death of her husband, 
William A. Ballou. On the 16th day of August, 1887, the intervening 
pétition of Julia A. Ballou was filed in this case, for the purpose of ob- 
taining damages for the alleged unlawful killing of her husband by the 
Wabash, St. Louis & Pacific Railway Company. Subsequently the case 
was argued before the district judge, and submitted upon the following 
agreed state of facts: 

"It is hereby stipulated and agreed by the parties to this action that a jury 
be, and the same is hereby, waived, and said cause submitted to the court 
for détermination upon the following stipulation as to tacts: That the said 
JuUa A. Ballou was duly appointed administratrix of William A. Ballou by 
the county court ol Vermillion county, 111., on the 2d day of July, 1887; said 
county court of Vermillion county having jurisdiction of said proeeedings for 
the making of said appointment. That the said William A. Ballou, deceased, 
came to his death on the 28th day of Gçtober, A. D. 1886, from an injury re- 
ceived in a collision on said Wabash,, St. Louis & Paciflc Railway, on the date 

•As to who are lellow servants, see Wolcott v. Studehaker, 34 Ped. Rep. 8, and note, 
McMaster v. Eallway Co., (Miss.) 4 South. Rep. 59. 



CENTRAL TRUST CX). V. WABASH, ST. L. & P. BY. CO. 617 

last aforesaid, in the county of Madison, in the state of Illinois; and that said 
deceased was not guilty, in the matter which resulted in his death, of any 
négligence or misconduct whatever, nor was he in any nieasure responsible 
for the collision in which he was killed. That the facts in référence lo said 
collision and to employment and position of the deceased are as f ollows, to-wit: 
That the deceased was an expressman and baggageman in the employaient of 
tlie receivers of said Wabasli, St. Louis & Pacific Railway, train No. 46, en- 
gine No. 1168, which passenger train was at the time running east between 
Gillham and Edwards ville Junction, in Madison county, III., at the rate of 
about thirty miles per hour. He was in his car in the performance of his reg- 
ularduties. This was about 11:55 at night. Said passenger train had the 
right of way upon the track. Under the rules and régulations of tlie receiv- 
ers, it was the duty of the employés in charge of the second section of freight 
train 77, going west, to side-track. and hold said train at Edwards ville Junc- 
tion, until said passenger train 46 arrived at said station, and passed said 
freight train; but instead of so doing said freight train was by said servants 
propelledout upon the raain track moving west at the rate of twenty miles 
an hour, and at some time between 11:45 and 12 o'clock at night met and 
coUided with said passenger train, the resuit of tlie collision being the instant 
killing of said deceased. Both of said trains were the property of said rail- 
roàd, being operated by the servants and employés of said receivers, and subr 
ject to their control. Said deceased had no control whatever over the motion 
or operating of either train, and said collision was occasioned by the négli- 
gence of the said servants of the said railway company in charge of the said 
freight train being upon the main track of the said railroad on the time of said 
passenger train, which, at the time, had the right to the road, and in violation 
of the rules and régulations of the receivers of said railway company, as 
hereinbefore stated. That said William A. BalJou dled intestate, leaving the 
administratrix, his wife, and no chlldren or descendants of children surviv- 
ing him. That at the time of the death of the said William A. Ballon he was 
about thirty years of âge; was then earning $55 per month wages; had been 
in the employ of the company for several years; was temperate and industri- 
ous. Tliat he left no estate. ïhat up to the time of his death he was living 
with his said wife, supporting lier, and that she had and has no estate or 
means of support. And it is turther stipulated that, if there be a finding in 
this case upon the facts above stipulated in favor of the administratrix, the 
court shall assess such damages in favor of the intervenor for the pecuniary 
loss sustained, as in the opinion of the court is warranted by the facts and 
stipulations and tlie law." 

Under thé agreement no issue of fact is presented, but the sole ques- 
tion is whether liability Under the law attaches to the receiver of the 
railway corporation for eausing the death of William A. Ballou under 
the adnaitted facts and circumstances connected with the killing. The 
court is relieved from the examination of any question of contributory 
négligence, ior, according to the stipulations, deceased at the time of his 
death was on the east-bound passenger train, in the discharge of his du- 
ties as expressman and baggageman, and wholly free from any fault 
whatever. Tlie liability of the receiver of the railway corporation is de- 
nied because of the relation deceased sustained to it at the time of his 
death; and the court is earnestly asked to apply the rule that the em- 
ployer is not liable to one servant or laborer for an injury resulting from 
the carelessness or négligence of another servant or co-Iaborerr This 
rule has undergone many interprétations and expositions in England 
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and thîs couûtry, Sometimes conflictirig; but happily the flexibility of 
ihe prin<Siples of the common law enables courts generally to adjust the 
application of the principlè in harmony with justice and sound reason. 
One ç)f the earliest cases announcing the doctrine was decided in Eng- 
laad in 1837, (Priestley y . Fowlei;^ Mees. & W. 1^ and foUowed in this 
Gountry in 1842 by the case of Farwell v. Railrdad Corpi, 4 Metc. 49, 
in which Chîef Justice Shaw lays down the rule that "he who engages 
in thés employaient of ariother for the performance of specified duties 
for compensation, takes upoii himself the natural and ordinary risks and 
périls, ipcident to the performance of such services, and, in légal contem- 
plation, the compensation ia adjusted accordingly. And we are not 
awarebf any principlè which should except the périls arising from the 
careteBëness or ignorance of those who are in the same employment. 
Theéé iàrë périls which the servant is as likely to know, and against 
whiçb hé cnn as effectually guard, as thé master." This statement of 
th,e rule is believed to be tpo broad to wel) express the lawupon the sub- 
ject as it exists in this country at this time, for it in effect whoUy ex- 
empts the master from responsibility for any injury resulting from the 
négligence pf any fellow-servant Who may be engaged in the same em- 
ploytnpnt; Référence should be had, in determining the liability of the 
maptèi:, tp the na:ture or çharactèr of thé dutieg of the servant or agent 
a,t ttie tiiiie of the imputed or admitted négligence; and a distinction 
naust bedrawn and maintained between a servant or agent with the pow- 
ers of the principal or master, and oné who is simply employed to per- 
foiTti mère executive détails. In the former case the agent or servant rep- 
reèents fihe master, and his négligence is the négligence of the master as 
fuUy>a^ tjioûgh he was personally présent, while in the latter a différent 
rùle;might pbtain. The language of Church, C. J., in Flike v. Railroad 
.Cb., .53 N. Y. 549, sustains this view: 

' "Thetrùe rule, i apprehend, is.to holdthe corporation liàble for négligence 
.pr'Wànt çf prpper care in respect to such acts and duties as it is required to 
perform and diseharge as master or principal, without regard to the rank or 
title of the agent intrustéd with the perïoriflance. As to such acts, the agent 
occupies the place of the corporation, and the latter Should bedeemed présent, 
and consequeutly liable for the manner in which they are performed." 

'In Cbj-côrcm v. Holhrook, 59 N. Y. 517 , Flike v, HaUroad Co., is fuUy 
approvedv The suprême court of Illinois, in a récent case, whenconsid- 
ering the question as to what was essential to constitute a oo-employe, 
in order that the master might be exempt from liability on account of 
injuries Bustained by one resulting from the négligence of the other, in 
an able opinion by Chief Justice Sgholfield, held "that ruling requires 
that the servants of the same master, to be co-employes so as to exempt 
the master from liability on account of injuries sustained by one result- 
ing from the négligence of the other, shall be directly co-operating with 
each other in à particular business, i. e., the same Une of employment; 
orthattheirusual duties shall bring them into habituai association, so 
that they may exercise a mutual influence upon each other promotive 
of proper caution. The idea is that the' relation between the servant» 
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must he such that each as to the other,' by the exercise of ordinary cau- 
tion, ean either prevent or remedy the négligent acta of the other, or 
protect himself against the conséquences; and, of course, where there îs 
no right or opportunity of supervision, or where there is no independent 
wil], and no right or opportunity to take measures to avoid the négli- 
gent acts of another without disohediencë to the orders of his immédiate 
superior, the doctrine can hâve no application." RoUing-MiU Co. v. John- 
son, 114 III. 57. In Railroad Co. v. Keary, 3 Ohio St. 201, the suprême 
court of that state, in discussing the distinction to be made in their re- 
lation to the common principal between servants of a corporation exer- 
cising no supervision over others engaged with them la the same em- 
ployment, and agents of the corporation clothed with the eontrol and 
management of a distinct department, in which their duty is entirely that 
of direction and superintéudence, said : 

"For this purpoge the conductor is employed, and in this he directly repré- 
senta tlie Company. ïhey cpntract for and engage his care and skill. They 
commission him to exercise that dominion over the opérations of the train 
which essentially pertains to the prérogative of the owner; and in its exercise 
he stands in the place of the owner, and is in the dlscliarge of a duty, which 
the owner, as a man, and a party to the contract of service, owes to tliose 
placed under him, and whose lives may dépend on his lidelity. His will alone 
Controls everything, and it is the will of the owner that his intelligence should 
be trusted for this purpose. ïhis service is not common to him and the hands 
placed under him. ïhey hâve nothing to do with it. His duties and their 
duties are eutjiely separate and distinct, although both necessary to produce 
the resuit. It is his lo comraand, and others to obey and exécute. No serv- 
ice is common that does not admit a common participation, and no servants 
are fellow-servants wheu one is placed in eontrol over the other." 

The suprême court of the United States in RaÛway Go. v. Ross, 112 Û. 
S. 377, 5 Sup. Ct. Rep. 184, and in Hough v. RaUway €6., 100 U. S. 
213, sustjiin the doctrine laid down in 3 Ohio St. supra; and this yiew 
seems to be in harmony with authority to be found in the text-bobks. 
Mr. Wharton, in his work on the law of négligence, section 232a, ob- 
serves: 

"It has sometimes been said that a corporation is obliged to act always by 
servants, and that it is unjust to impute to it personal négligence where it is 
impossible for it to be négligent personally; but if this be true, it would re- 
lieve corporations from ail liability to servants. The (.rue view is that as cor- 
porations ean ouly act through superintendiug ofBcers, the négligences pf those 
officers, with respect to other servants, are the négligences of the corpora- 
tions." 

In the light of thèse authorities the contention that the deceased and 
the conductor and englneer of the freight train were fellow-servants in 
the sensé that would shield the corporation from liability for their' gross 
négligence must be rejected. The employés of the freight train hâving 
it in charge represeiited the corporation' at the time of the collision resùlt- 
ing in the death of petitioner's husband. and their admitted négligence 
I hold to be the négligence of the corporation to the same estent as if it 
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were a natural person, actually présent and superintending the traîn 
when the deceased was killed. The damages of intervening petitioner 
will bô assessed at $4,000. 



Henry L. Crâne Boot & Shoj; Co. v. Trentman et al. 
(Circuit Court, D. Indiana. March 29, 1888.) 

Sale— Rescission by Sellek— Tender op Monet Paid—Repletin— Disposi- 
tion ofmTendeb apter Judgment. 

M. bought goods on false représentations as to his solvency, and, having 
disposed of $900 worth of them, transferred his whole stock to défendant in 
payment of prior debts. The seller, having tendered both to défendant and 
M. $400 paid by the latteron his purchase, brought replevin againstboth, and 
deposited the sum in court. Heid that, défendant not being a bona fide pur- 

^ chaser as against plaintîfE, plaintifl was entitled to said sum in part payment 
of the $900 worth of goods disposed of by M. 

At Law. On motion for return to défendant of money brought into 
court to keep good a tender. 

The facts are not in dispute. The plaintiiF, a corporation engaged in 
the Wholesale shoe trade at Cincinnati, had sold goods to the value of 
$2,540.50 to Miller, a retail dealer at Fort Wayne. Miller, when he 
made his purchases of the plaintiff, was insolvent, — the principal part of 
hia indebtedness being to Trentman, — and obtained crédit upon his pur- 
chases of the plaintiff by means of représentations in respect to his solv- 
ency which entitled the plaintiff, on learning the facts, to reclaim the 
goods, and this action (in replevin) was brought for that purpose against 
both Miller and Trentman; the latter having purchased Miller's en tire 
stock of goods, paying therefor by crediting the price upon his demands 
against Miller. With this stock of goods Trentman came into possession 
ofshoesorothergoodssoldby the plaintiff to Miller of the value of il, 640; 
the remainder ($900 worth) having been sold or disposed of by Miller 
before the sale to Trentman. Before bringing the action the plaintiff 
tendered to Miller, and also to Trentman, the sum of $400, paid by Mil- 
ler on his purchases, and demanded of each a return of the goods. Mil- 
ler having died, trial was had, and a verdict and judgment rendered 
against Trentman for a return of that portion of the goods found in his 
possession, or the payment to the plaintiff of $1,640.50, the assessed 
value thereof. Upon thèse facts counsel for Trentman say: 
■■ "Oar contention is that, this being an action of replevin on the law side of 
the eourt.ithere conld be no action maintained without a rescission of tlie con- 
tract under which the goods replevied were obtained. In orderto such rescis- 
sion, it is settled fhat whatever was received upon the contract must be tend- 
ered. The plaintiff lias recognized this riile, and proved upon the trial a 
tender' bottito the fraudulent vendee and to Trentman, who purchased tlie 
goods of him, and has followed this up by bringing the money into court. 
That suchténder must be nlade and liept good in such an action is settled in 
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Indiana, and by abundant authority elsewhere. In ffaase v. Mitchéll, 58 Ind. 
213, the action was against a subséquent purchaser, and it was held that such 
action could not be maintained without flrst rescinding the eontract by tend- 
ering back whatever thing of value tiad beeu received upon it. This being 
necessary, our position is that the tender in this case was properly made to 
Trentman, as ail the rights of Miller had been acquired by hini. iî the goods 
are to be replevied f rom him on the theory that he stands in Miller's shoes, 
he must be regarded as occupying that position for ail purposes, or at leiist to 
the extent that, if he must give up the goods, he bas the right to reçoive what- 
ever Miller might bave received. 

" After looking throngh the cases cited by the plaintiff, we still insist that 
the position originally taken by us is correct, and is not rendered untenable by 
any reason given or authority cited byopposing counsel. We simply contend 
that, this being an action at law in repleviii, there must be a complète restora- 
tion of ail the plaintif! received, in order to maiutain the action, and that 
where the original vendee has parted with ail his rights for a valuable consid- 
ération to a vendee innocent of any fraudulent purpose, such reniote vendee 
has the right to hâve returned to him whatever plaintiff would hâve been 
obliged to return to his grantor. That there are exceptions totherulerequir- 
ing restoration of what has been received we grant, but we bave seen no au- 
thority which, in our judgment, leads to the conclusion that this case is such 
an exception. If Trentman acquired Miller's rights, we raaintain that it is 
not compétent for Miller's administrator to make any waiver that could afEect 
the rights of Trentman. " 

Counsel for plaintiff say, in substance: 

That in an action of replevin the court, though a court of law, "has power 
to modify or shape the judgment so as tomeet the equities of thecase." Dil- 
worth v. McKelvy, 30 Mo. 152; ^otitell v. Warne, 62 Mo. 350; Jori-es v. Evans, 
Id. 382; White v. Graves, 68 Mo. 222; Dougherty v. Cooper, 77 Mo. 535; Mon- 
tieth V. Printing Co., 16 Mo. App. 453; ffeaps v. Jones, 23 Mo. App, 621 ; Du- 
val V. Mowry, 6 R. I. 479; Nichols v. Miohael, 23 N. Y. 273. See, also, Al- 
bright v. Qriffi,ih 78 Ind. 182. That as against Trentman, or any transfeiee 
of the goods after they had passed f rom the possession of the original pur- 
chaser, a tender was not necessary. Stevens v. Amtin, 1 Metc. 558; Thayer 
v. Tumer, 8 Metc. 552; Tapley v. Forhes, 2 Allen, 23; Kinney v. Kieman, 
49 N. Y. 176; Toum of Springport v- Bank, 84 N. Y. 409; Ladd v. Moore, 
3 Sandf. 589; Pearse v. Pettis, 47 Barb. 276; Higham v. Harris, 108 Ind. 254, 
8 N. E. Rep. 255; Highy v. Whittaker, 8 Oliio, 198; Frost v. Loiory, 15 Ohio, 
200; Wai-ner'V. Vallily, IZ'R.l.iQ'è. Themoney is in the custodyof the court, 
and before it Can be obtained the court must be convinced that the party 
claiming it is entitled to it. As decided in the case of Krippevdorf'v. Uyde, 
110 TJ. S. 276, 4 Sup. C.t. Rep. 27, the plaintiff might proceed by pétition in 
the original action, or bring his bill on the equity side of the court. But, 
whichever method is adopted, the resuit must be the same. 

Morris^ Newberger & Curtis, for plaintiff. 
Harrison, Miller & Elum, for défendant Trentman. 

Woods, J., (o/ïer stating the facts as above.) The gênerai rule is weli 
established that oiie who would disaffirm a eontract must do so totally, 
and therefore must return whatever he had received upon it. But at the 
same time he is entitled to redaim whatever he had parted with, and 
consequeutly his tender or offer to return need not be absolute, but upon 
condition, either express or implied, that he shall receive back his own, 
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not in part only, but entirely; and if this aannot be done, or is refused, 
he mayiwithhold the tender, and bring itinto court for final disposition, 
as jtiâtîçe may require. And if he prevails in the action, but does not 
obt^iri tWereby complète relief, it would seem tbat he ought to be madô 
goofi[ out pf the money or property so tendered and broughtinto the con- 
troï:6f,the court. It would be a defeclive sygtem of justice or procédure 
which; could not afford such relief. Under the maxim that the law does 
not require a vain thing to be done, a tender before bringing suit will 
not be deemed necessary if the vendee has parted with the goods in whole 
or in part, or in any way has put it beyond his power to make restitu- 
tion; and it will be enough if the plaintiff bring into court whatever, if 
mutual restitution had been practicable, he would hâve been bound to 
surrender. But, as against a third party who bas corne into possession 
of the disputed property as a transférée of the original purchaser or 
wrongful taker, it seems to be well established by the authorities cited, 
and I thiÀ^ cônsistently with principle, that neither a tender before suit 
nor a bfiiiging into court is necessary. Of course a rescission is neces- 
sary The action, whether against the vendee or his transférée, is com- 
menoed and proceeds on that theory ; but, the latter not being interested 
(as thé décisions show) in the subjectof tender, the mère bringing of the 
action against him is, as to him, a sufficient déclaration of the plaintiff's 
élection to rescind, without previous déclaration or notice to that effect, 
tfaough, a previous demand for the property may be necessary in order 
to put such transférée in the wrong. In Town of Spnngport v. Bank, 84 
N. Y. 403 j the doctrine of the cases on this point is stated in this way: 
"Even in' such cases (for rescission) a third party, whose title dépends upon 
3 contract clHimed to liave been rescinded, cannot set up a want ot tender 
by tlie plaïrttiiï to the original party of the return of what the plaintiff had re- 
ceived urider the original contract. For instance, when a sale of goods is re- 
scinded by the ventlor on the ground of fraud, and he reclaimsthe goods from 
a transférée of his vendee, the transférée cannot défend on the ground that 
the securities received by the yendor from the original vendee hâve not been 
tendered back to him. Kinney v. Kiernan, 49 N. Y. 165, 172. In such a 
case the title to the securities reverts to the original vendee on the rescission, ' 
but the right to insist Upon their return is his, and not that of his transférée 
of the goodà. ; Steoens v. AusUn, 1 Metc. 558 ; Pearse v Pettis, 47 Barb. 276. " 

The question hère, however, is not whether a tender was necessary, 
but, one having been made and kept good by the bringing of the mbney 
into court, what shall be done with the money? Thé proposition that 
"Trentman acquired Miïler's rights," or " stands in Miller's shoés," in 
respect to the property in question, is manifestly not true in fact, because, 
of the goods sold by the plaintiff, Miller had disposed of two-fifths before 
the transferto Trentman; and, besides, the évidence does not show whether 
the terms of the transfer were such, between themselves, as to give Trent- 
man any claim to. stand in the place of Miller; and if the point were con- 
ceded; yet Trentman, not standing in the position of an innocent pur- 
chaser; of the goods as against the plaintiff^ cannot through Miller as- 
sert any right which Miller could not; and with the proceeds^ of plain- 
tiff's goods in his possession to the value of $900, not paid for except 
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wîth thîs raoney, Miller ici, good conscience could assert no right, as his 
administrator has conceded, and as some of the cases cited show. See, 
especially, Pearse v. Pettis, mpra. In the judgment of the court, even 
without the consent of Miller's administrator, this money should be re- 
tùrned to the plaintiff; but with that consent, on the authorities, and, as 
it seems to me, upon priuciple, there can be no doubt about it. So or- 
dered. 



Leavitt, Consul, v. United States. 
(Dûirict Ooui% 8. D. New York. March 29, 1888.) 

1, CliAIMS AGAIKST UnITED ■ StATES— ApPBOPRIATIONS— AUTHOBITY OF EXBCU- 

TTVB Department— AcT of Maech 3, 1887. 

Though an executive department has no authority to bind the government 
in ezcess of appropriationg, yet where an appropriation has been made by 
congress for a gênerai purpose contemplating a multitude of acts to be done 
by the department, its agency is gênerai within those limita; and where per 
sons act in good faith under orders of the department, no excess of authority 
in giving orders above the prescribed limits will be presumed, and the burden 
of proving this défense is upon the government, when the facts are peculiarly 
within jts power, and the creditor was not in circumstances to ascertain them. 

2. Samb^Consuls— Expenbitokes trisrDEK Directions. 

The governpaept having appropriated $10,000 to enable the state depart- 
ment to participate in the World's Industrial Exposition, at New Orléans, the 
department sent to the petitioner, then consul at Nicaragua, a circular letter, 
" suggesting" that he procure certain characteristic articles as souvenirs of his 
consulate for the exposition, referring to an appropriation by congress, and 
Btating'that dependence should not be placed upon voluntary contributions. 
A few. articles were accordingly purchased by the petitioner, and forwarded 
to the représentative of the department, and accepted. A year and a half 
afterwards, when bis bill was presented, he was told that the appropriation 
was exhaus'téd. Upon suit in this court under the provisions of the act of 
March 3, 1887, Jwld, that the reasonable construction of the circular was a re- 
quest or order to procure the articles àt the expense of the government. 

8. Samb — Dut Y of Constjl. 

Eeld, also, that there was no presumption that this order when made was an 

. ' illégal act, or in excess of the appropriation; that the consul was in no situa- 
tion to inquire into the extent of previou^ orders issued by the department; 
and had then. and has now, the right to rely on the presumed authority of the 
departmént'under the appropriation, until the contrary is proved. 

4. Same. 

The fact that the appropriation was f bund a year and a half after to be ex- 
hausted, ia not such proof. The petitioner was therefore held entitled to 
judgment, as on an atithorized and binding contract with the government. 

{Syllabus bp the Court.) 

Consul's Claim for Reimbursement. 
Leavitt, Peters de Whitiaker, for the petitioner. 

Stephen A. WcdkeryJ], S. Dist. Atty., and Abram J. Rose, Asst. U. S. 
Dist. Atty. , fér the United States. 

Begwn, J. On the 17th of AugUst, 1887, Hiimphrey H. Leavitt, the 
petitioner âbove nafned, filed his pétition in this court pursuant to the 
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provisions of the act of March 3, 1887, (24 S,t. at Large, c. 359, p. 505,) 
to recover of the United States the sum of $72, alleged to tiave been ex- 
pended by him in January, 1885, as United States consul in Nicaragua, 
by the direction of the department of state, in procuring certain articles 
for the World's Industrial Exposition at New Orléans. A copy of the 
pétition was duly served upon the United States attorney, and sent to 
the attorney gênerai, as directed by the said act. The United States 
district attorney appeared and defended, and the cause was tried before 
the court without a jury, as required by section 2. 1 find the following 
facts: 

PINDING OF FACTS. 

(1) That the petitioner was the first appointée of the consulate at Ma- 
nagua, Nicaragua; that he qualified in August, 1884; arrived at Mana- 
gua in the latter part of September of that year, and thereupon entered 
upon and performed the duties of his consulate, until relieved by his 
successor in 1886. (2) In December, 1884, he received, inclosed in a 
dispatch from the department of state, the following circular letter: 

"CIRCULAB. 

"Department OF State. 

"Washington, D. C, November 17, 1884. 
■ "To the ConsUlar Offloersof the United Stete«^— Dear Sirs: Referring to 
the préviens circulars issued from this department respecting llie contribu- 
tions requested on tlie part of, the consular corps in behalî of the World's Ex- 
position, I hâve the pleasare, in behalf of the department, to express appré- 
ciation of tiie very général response in reply thereto. It seems, however, that 
some of the consuls bave construed the request to be of a more extended nat- 
ure than intended, and hâve hesitated in action because meansand timeseem 
not to justify the effort to obtain a large number of contributions, or articles 
of importance and bulk. There is ample time, but the appropriation is an 
act of congresS, I beg to suggest that a souvenir which may chai-acterize tho 
industries or peculiarities of the consulate will be most acceptable, even' 
though of the smallest degree, or in minute shape, if appropriate and attract- 
ive; and itis not desired that consuls should dépend upon voluntary contri- 
butions. It gives me pleasure, also, to advise that the inauguration of this 
grand cnterprise will not take place until the lôth of December; and, lasting 
as it does until the Ist of June, 1885, there is ample time for every consul to 
furward some striking représentation; in view of which fact, please ship by 
treight. I hâve the honor to be, dear sir, very respectf lUly yours, etc., 

"Chas. S. Hinn, Kepresentative Department of State." 

—And that the petitioner did not receive any other circular or letter 
upon the same subject. The original of said circular letter is filed in the 
archives of the consulate at Managua. (3) That pursuant to the sugges- 
tion of the above circular letter, the petitioner, in January, 1885, pur- 
chased varions articles characteristic of the industries and peculiarities 
of his consulate, of the value of $72, and paid therefor, which he at once 
forwarded addressed to Charles S. Hill, représentative of the World '& 
Exposition at New Orléans, care of Houghwout Howe, U. S. Despatch 
Agent, New York, pursuarit to previous instructions to that effect. (4) 
That the articles so purchased were received, and placed under the di- 
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rection of the department of state in the exposition at New Orléans, and 
that an award of merit was subsequently presented to the petitioner by 
said Hill, in the State department, for the exhibit thereof made. (5) 
That said Hill was duly appointed, and acted as représentative of the 
department of state in the matters concerning the said exposition. (6) 
That in 1886, upon the petitioner's return from Nicaragua, the bill for 
the above articles was presented, with his accounts, to Mr. Sinclair, the 
chief of the consulate bureau, by whom he was referred to said Hill in 
respect to said purchase; that thereupon his account, with vouchers in 
triplicate, was made out and delivered to said Hill, as directed by him, 
by whom the petitioner was told that a check would be sent him for the 
amount as soon as the deficiency bill had passed; that the appropriation 
by the act of congress had been exhausted; and that they expected to 
pass a deficiency bill very shortly; that afterwards, in answer to a demand 
of payment, the following letter was received from the department of 
state: 

"Department of State. 

"Washington, August 11, 1886. 
"S. H. Leavitt, Esquire, No. 280 Broadway, New York — Sir: Acopyof 
your letter of the 13th ultime, relating to the articles f urnished by yoii for the 
late exposition at New Orléans, bas been sent to Mr. Hill, who was the rep- 
résentative of tliis department at that exposition. I am, sir, your obedient 
servant, Jos. D. Poetek, Assistant Secretary. " 

(7) That by act of July 7, 1884, (23 St. at Large, c. 332, p. 207,) 
there was an appropriation by congress "to enable the several executive 
departmeuts * * * to participate in the World's Industrial and 
Cotton Centennial Exposition to be held at New Orléans," of various sums 
of money; among others, "for the state department, ten thousand dol- 
lars." (8) That when the petitioner's bill was presented for payment, 
in July or August, 1886, the above appropriation had been exhausted. 
It does not appear at what time prior thereto the appropriation was ex- 
hausted; nor whether at the time the circular letter above mentioned 
was sent to the petitioner, or was received and acted on by him, the 
amount of said appropriation had been covered in previous orders. 

Upon the foregoing facts, it is to be observed, that the first section of 
the act of March 3, 1887, gives the court of claims jurisdiction to hear 
and. détermine "ail claims founded upon * * * any régulation of 
an executive department, or upon any contract, expressed or implied, 
with the government of the United States, or for damages, liquidated or 
unliqaidated, in cases not sounding in tort, in respect of which claims 
the party would be entitled to redress against the United States, either 
in a court of law, equity, or admiralty, if the United States were suable." 
Section 2 confers upon the United States district courts concurrent juris- 
diction "as to ail matters named in the preceding section where the 
amount of the claim does not exceed one thousand dollars;" such causes 
to "be tried by the court without a jury." Upon the facts above found, 
it is coutended in défense that the circular letter of October 17, 1884, 
does not purport to direct or authorize consuls to make any purchases 
v.34F.no.8 — 40 
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st the charge of the United States; and, second, that if it does authorize 
such purchases, it is not binding upon the government, because the de- 
partment of state had no authority to authorize such a debt to be con- 
tracted in the absence of appropriations therefor. Sections 3679 and 
3772 of the Revised Statutes in effect prohibit any expenditure or con- 
tract in behalf of the government in excess of appropriations therefor, 
except in the war and navydepartments, for spécifie purposes. Bradley 
V. U. S., 98 U. S. 104, 112. I cannot doubt that the proper eon- 
struotion ofthe circular letter of November 17th is that the consuls to 
whom it was addressed were desired to procure by purchase on account 
of tlie United States, to a limited extent, characteristic articles as sou- 
venirs of their respective consulates. The circular says; "It is not de- 
sired that the consul should dépend upon voluntary contributions." It 
ends: "Please ship by freight." The preceding paragraph says: "There 
is Ample lime; but the appropriation is an act of congress." The sug- 
gestion and the request, coming from the department of state, were prac- 
tically équivalent to a direction or côtamand. The référence to the ap- 
propriation as "an act of congress" would be altogether misleading if the 
circular had been intended by Ihe department to be understood by the 
consuls as a request tô pay for the articles out of thoir own pockets. 
Ten thoùsàiid dollars had in'fact been alteady appropriated by congress 
for thé especial use of the state depairtment in this matter, as was pre- 
sumably known to the petitioner. The subséquent treatment of the 
matter by the department, and by Mr. Hill, as its représentative, also 
shows clearly that the expense of procuring such articles was not designed 
to beat the consul's personal charge. The expenditure made by the 
consul was certainly moderate; and it is not claimed to hâve been in ex- 
cess of the "suggestion" or intent ofthe circular. In purchasing the 
articles the petitioner relièd, aiiid, in myjudgment, had a right to rely, 
upon the construction of the circular, above given. Upon this transac- 
tion there was, therefore, an impliéd contract with the government to 
reimburse him for the amount pàid; and the circular itself waâ also 
équivalent' to a "régulation of an executive department" upon this par- 
ticular topic^ and within the first section of the act above stated, unless 
the department had no authority to make such a contract, or to issue 
such a circular at the tinie it was forwarded to the petitioner. 

Counsel for the government con tend that not only the sections ofthe 
Revised Statutes above referred to, but the various acts of congress au- 
thorizing government participation in the exposition, show at every step 
that the government was not to be bound, and that the various depart- 
ments had no authority to bind it, beyond the précise sums appropriated. 
The principle is, doubtless, correct, (Bradley v. U. 8., supra;) but the 
proofs,! think; are not sufficient to warrant its application as a bar of 
the petitioner's recovery in this case. 

It is not claimed that the circular of November 17, 1884, and the pe- 
titioner'» purchase of articles under it, were not properly within the ap- 
propriation of 810,000 for the state department niade by the act of July 
7th, unies» the obligations already contracted were in excess of that sum. 
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There is no proof, however, as to the amount of obligations coniraoted 
by the state departmeut undèr that appropriation before the circular was 
forwarded to the petitioner, and acted on by him. Mr. Hill had timely 
notice of the petitioner's purchase, as appears by his letter as représent- 
ative of the State department from New Orléans dated February 26, 1885. 
The things purchased were received, not only without objection, but 
" with his sinceïe thanks in behalf of the départaient. " In thèse circum- 
stances, and in the whole proofs, there is no intimation that the purchase 
of thèse articles at that time made the expenditure run up in excess of 
$10,000. 

The authority to the department was a gênerai authority up to the 
limit of $10,000. It was a gênerai agency within that limit, and for the 
purposes contemplated. The act of congress contemplated and provided 
fota multitude of acts and expenditures, not in the aggregate exceeding 
that sum. Whether or not that limit had been previously passed was a 
matter not possible to be known by the petitioner, and even now scarcely 
ascertainable by him; but peculiarly within the knowledge of the prin- 
cipal, the défendant hère. In such a case, where the authority is gên- 
erai up to an assigned limit, as against a person dealing with the agent 
in good faith and without means of knowledge, the burden of proof at 
least should be held to be upon the principal to show that that limit had 
been passed, if he wishes to deuy the authority of the agent upon that 
ground. Such I think are ail the analogies of the law. Inasmuch, also, 
as sections 3679 and 3772 of the Revised Statutes prohibit any depart- 
ment or public officerfrom making any expenditure or contract in excess 
of appropriations, a violation of thèse provisions of law is not to be pre- 
sumed; certainly not a violation by the department of state, until the 
fact affirmatively appears. The petitioner, upon receiving the circular, 
was in no situation, as aboyé stated, to question the authority of the de- 
partment to issue it, or to authorize the desired expenditure. It would 
hâve been a singular prooeeding if, before acting upon the circular, the 
petitioner shôuld hâve endeavored to verify the authority of the state de- 
partment by an inquiry into the number and amount of prevîous or con- 
tera poraneou s orders. Such inquiries would be likely to be deemed 
meddlesome and insubordinate, and foUowed by speedy removal from 
office. He had a light to rely upon the presumption that the head of 
the department was acting within the prescribed limits of his authority. 
Undersuch çircUmstances, when hebrings suit for the moneys expended 
in pursuance of virtual instructions, there is, it sepms to me, spécial rea- 
son why the same presumption should prevail, until the contrary appears 
by proof of fîicts sufficient to show that, àt the time when the orders were 
given and acted on, the limits of the agent's authority, i. e., the expiend- 
iture authori^d by congress, had been passed. There is no such proof 
in this case. The circular and the request to the consul must, therefore, 
be deemed duly authorized at the time, and binding, as an implied con- 
tract with the governmenti The cases cited, in which the government 
lias been held ïipt bound, we^é tvhere the appropriation was for à single 
spécifie purpofle; and the contractor had full knowledge of the limitation. 
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Curtis vi U. S., 2 et. Cl. 144, 152; Trenfon Co. v. U. 8., 12 Ct. Cl. 147. 
The iact that the appropriation was found to be exhausted a year and a 
half afterwards, when the bill and the consul's accounts were presented 
for payaient, does not constitute such proof. If authorized at the time 
it was issued and acted on, it could not be invalidated by the paypient 
of subséquent charges or expenses to the extent of the appropriation. 
Trentmi Co. v. U. S. , 12 Ct. Cl. 147, 159, The mère fact that when the 
bill was presented for payment there was no appropriation remaining, is, 
therefore, no bar to the présent action. Section 10 of the act of March 
3, 1887, provides as foUows: "From the date of such final judgment or 
decreô interest shall be computed thereon, at the rate of four per centuui 
per annum, until the time when an appropriation is made for the pay- 
ment of the judgment or decree;" a spécifie récognition of the fact that 
a judgment may be rendered, in a proper case, although there is no 
présent appropriation for its payment; 

CONCLUSION OF LAW. 

Upon the above facts the petitioner is entitled to judgment against the 
United States for the sum of $72, and $14.21 interest, amounting to 
$86.21, together with the costs provided by section 15 of the act of 
March 3, 1887 to be taxed. A stay of 60 days is allowed after service 
of a copy of this décision on the United States attorney. 



South Covington & C. S. Ry. Co. t». Gest. 
{Circuii Gùurt, S. B. OUo, W. D. March 81, 1888.) 

1. JUDGMBNT— RB8 AdJUDICATA — "WhO CONCLUDBD. 

The trustée ùnder a mortgage executed by a Kentucky atreet-railway cor- 
poration flled a bill in the chancery court of thatstate to foreclose. To thèse 
proceedings G., wha resided in Ohio, and who was the manager and a large 
stockholder of the company, was made party by a "warning order," and an 
attorney appointed by the court to défend his interests, according to the lawa 
of Kentucky. Pendine suit, G. sold eut his interest in the concern, includ- 
ing certain unpaid and overdue coupons secured by the mortgage which he 
warranted to be a flrst lien, to a purchaser who bought with the viewj fenown 
to G. at the time, of biddit\g în the property and franchise at the forecloaure 
sale. The purchaser intervened, and set up the assignment from G:, who did 
not appear, save as a witneas in behalf of his assignée. The court ruled that 
the coupons had been paid, and that their holder was not entitled to corne in 
under the mortgage. Seld, in an action in the fédéral court in Ohto by the 
purchaser agaihst G. for damages for breach of warranty, that thé Kentucky 
court, being a court of compétent jurisdiction, and the proceeding in rem, its 
findin^ as to the coupons was res adjudicata, and that G. was estopped to set 
up their validity as a défense to the action. 
3. Corporations— Bonds and MonTGASES— Coupons— Paymbnt. 

G. agreed with B., a bondholder, and also the largest stockholder in a 
street-railway company, to take his holdings if B. would put G. into control. 
B. thereupon got the company to give him its notes for $15,000, which was 
about the âmount of its pressing debts, in Considération for which he un- 
dertook to pay oiï the outstauding claims. Those were made up in the main 
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of mortgage coupons, and the understanding was that B. was to hold thèse 
y coupons, when tâken up, as collatéral security, and that, as fast as the notes 
were paid, coupons to a proportionate amountwere to be surrendered. G. 
■was then installed as manager, and the notes turued over to him. He raised 
the money on them, and paid it to B., who then gave him the coupons. Of 
thèse coupons— 313 in number— but 192 belonged to B.'s bonds. The remain- 
der had been paid when preaented at the company's office, but they had passed 
into B.'s hands without the knowledge or consent of the former holders. G. 
took up the notes for $15,000 as they fell due, and the company then paid him 
the différence between their value and that of the coupons in considération 
of their surrender, it being agreed that the coupons should thereafter belong 
to G. absolutely. Held, that as against the other bondholders secured by the 
mortgage, the coupons had been paid, and that G., who had sold them with a 
warranty that they were a lien under that mortgage, was liable in damages to 
the purchaser for a breacb thereof. 

8 Samb — Confusion of Accounts. 

After G. had gotten control of the company, as indicated, he chose hU own 
directprs, in the main from his own family and his clerks, and exercised ab- 
solute ahd exclusive authority over its finances and business for many years. 
He kept no separate account in bank of the company's funds, but deposited 
ail mojjey earned by it to his own individual account, and paid coupons and 
current bills that were presented for settlement in cash or in checks drawh 
upon the same account. Held, in the absence of prooî that the moneys used 
to take up the coupons were individual funds, and in view of the factthat 
those who presented them for payment did so under the belief that they were 
to be canceled, that the coupons had been paid, and that Q., who had sold 
them with a warranty that they were a lien under the mortgage executed to 
sectire the bonds from which they were eut, was liable in damages to the pur- 
chaser for a breach thereof. 
•4. Samb — Advauces bt Pkesidbnt— Résolutions of Directoks. 

The président of a street-railway company, who was practically its sole 
owner, sold certain of its mortgage coupons under a warranty that they were 
unpaîd. As a matter of fact they had been paid by the corporation, but the 
président, claiming to hâve advanced the money to pay them out of his own 
funds, procured the passage of a resolution by the directors who were con- 
troUed by him, subrogating him to the rights of the original holders.' Held, 
in an action for breach of the warranty, that the resolution was no défense; 
its récitals being false, and entitled to no more weight than the statements 
of the président himself to the same effect. 

J5. JUDGMENT— ASSIGNMEKT— Sale. 

An agreement for the sale of the vendor's interest in a street-railway com- 
pany recited that he "hereby sells and agrées to deliver * « * the follow- 
ing securities: Three judgments against said company for $4,703.35, $1,283.13, 
and $1,039.53, respectively, which'have been paid by him, and which he now 
hoids against the company, "reciting the facts as to said judgments fully and 
correctly. The fîrst two amounts represented money which the vendor, who 
was largely interested in the company, had paid a surety on the company's 
appeal-bond, who had been compelled to make them good. The surety had 
thereupon assigned and transferred to the vendor "ail right, title, and beneflt 
in and to the said sum. " The last amount was a partial payment made by 
the vendor on a judgment against the company. "The agreement contained 
no warranty as to thèse judgments. Held, that the fact that the judgments 
had not been entered to the use of the vendor was not ground for recovery 
of damages by the vendee. 
•6. Sale— Breach of Wabranty— Damages. 

In an action for a breach of warranty in the sale of mortgage coupons, 
where there Is no évidence as to the market value of the coup jus at the date 
of sale, the priée paid by the purchaser will be considered the market priée, 
and that is the measure of damages. 
3, Bame^Dkcbit— Damages. 

In a,n actioii to recover damages for fraudulent misrepresentation and con- 
cealmént of material facts in the sale of mortgage coupons, the priée paid by 
the purchaser with interest tbereon is the measure of damages, where there 
. 18 no évidence as to the market value of the coupons at the time of sale. 
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8. LmiTATiow op AQTiONs-^ExcBPTioirs— Fratjd. 

lorOhio, "limitations" isnot a good plea to an action to recover damages 
for fraudulent misrepregentation and concealment of materiai facts in the 
sale of muTtgagu coapona, where the sait was commeuced within four years 
aftef the fraud was discovered. > 

At Law. 

SimraU'd: Mack and John C. Benton, for plaîntifF. 

George Hoadly and Remêlin & Rrnidin, for défendant, 

JAC!çsqiï,,J..^ Thia is a suit to recover damages for breach of warranty 
and for fraudulent misrepresentations by défendant in the sale to plain- 
tiff of 768 coupons of the first mortgage bonds of the Covington Street- 
Railway Company , and of certain judgments againat said company . The 
intervention of a jury having been waived, the cause was tried by the 
court under a stipulation of parties, made part of the record, which re- 
quires the court to make a specia.1 finding of the facts, on which ita 
judgmént shall be rendered. In conformity with that requirement, the 
court, after a careful examination of the évidence, ûnds the materiai and 
relevant facts to be as follows, viz. : 

Rrà. Aftér negotiations commehced in the summer of 1881, and con- 
tinued through the fall of that year, a certain contract was completed 
and executed between the parties therein named as follows: 

. "This agreement, made and entered into this 17th day of Februaiy, 1882, 
byaiid: between Erasmus Gest, party of the first part, Anthony D. BuUocn, 
E> P. Abbott, John A. Willianison, and John G. Ishatn, of the second part, 
and Wil'liiim A. Goodman, of the third part: Witnesseth.tliat the party of the 
flrat p'ài't bèréby sells and agrées to déUver, as hereinafter specifled, to the 
party of the second part, the following securlties: (1) 1,677 shares (wlùch 
said Sesit guarantivs is the majority) of the capital stock of the Covington 
Street-Kailway Company, each of the par value of one hundred dollars. (2) 
768 past due and unpaid coupons eut from the flrst mortgage bonds of said., 
compaiiy*. each for thirty-flve dollars. Some of thèse coupons, having been 
mislaidi are to be delivered with the others as soon as found, and the said 
Gest àgreèa to make a thorough search for them at once. In case of the fail- 
uré to flnd them, he assigna his right to collect them, and guaranties that 
such rîg;lit is perfect, and agrées to indemnify the party of tlie second part 
against any liability to their production and claim of ownersliip by otliers, 
and tofurnish them sufficient évidence of his ownership of the same, by his 
own oath or otherwise, at any tlme upon demand. ïhe amount of such mis- 
laid Coupons does not exceed $8,500, exclusive of interest. The total amount 
of acci'ued interest on the 768 coupons is computed approximately at nbout 
$8,l59,on Jibe Ist of October, 1881. (3) Deeree against Malcolm McDowell 
and otlièrs, for purchase money of stable lot', and for sale thereof, which said 
Gest now holds against the company, amounting in ail to $2,551.05, upon 
whiehi interest to the Ist of October, 1881, to-wit, $1,652.35, being adUed, 
makes the amount of the deeree ou that diite $4,203.40. (4) Lot on Pike 
Street, riear Lewisburgh, purcliased at the cost of flve hundred dollars from 
one Perkins. (5) 78 mules and horses nôw in use upon the Covington Street- 
Eailway, or in the stables of said company; original cost being $10,212. (6) 
jUiignieiit in favor of Amos Shinkle, trustée, against said company, ou the 
pastdue coupons, case No. 1,397, Kentonchàncery court, for $1,282.12, wliich 
bas been paid ^by said Gest, and which be uuw holds against the company. 
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which, with interest to October 1, 1881, àmounts oii thatday to $1,302.95. 
(7) Judgment in favor of the cityof Covington against said companyfor 
$1,029.53, with interest from June 25, 1881, which bas been paid by said 
Gest, and is now held by Mm againat said company. (8) Judgment in favor 
of Amos Shinkle, trustée, with interest from November 18, 1881, $4,703.35, 
against said company, which has been paid by said Gest, and is now held by 
him against said company. (9) Claim of Ë. Gest against the Covington 
Street-Railway Company for that part of moneys advanced by said Gest in be- 
half of the company, and paid in settlement of license claim with the city so- 
liciter. Clément Bâtes, which was fairly chargeabie to the Covington Sfcreet- 
Kailwày Company, estimatedapproximatelyat the sumof $1,200. (10) Bonds 
of the Covington Street-Bail way Company, secured by mortgage to A. S. Win- 
slow, trustée; principal $40,000, with ail interest thereon, none having been 
paid. Thèse bonds are transferred without recourse upOn Erasmus Gest. 
(11) Cash due Erasmus Gest on current account January 1, 1882, $1,922.48. 
ïhe foregoing property is to be transferred and deli vered to William A. Good- 
man on the Ist day of March, 1882, or on the first day thereafter thàt said 
Gest's counsel, George Hpadly, may be in the city of Cincinnati, able to at- 
tend to business, if said Gest, on account of the absence of said counsel on 
said Ist day of March, shall désire to postpone said delivery until the return 
of said counsel. 

"In considération of the premises, said parties of the second part agrée to 
pay to said Gest in money on March 10, 1882, the surd of thirty-avethousand 
dollars, lèss whatever part, if any, of the said sum of $1,922.48 said Coving- 
ton 8treet-iEtailway Company may hâve repaid to said Gest in theCoui-seoî its 
current transàétions with hiih before or on March 1, 1882. In further con- 
sidération of the premises, said parties of the second part agrée that immedi- 
ately after the adjourn ment of the présent session of the Kentucky législature 
they will cause àll the property, real and personal, wheresoever situated, and 
of whatsoever composéd, of the Newport Street-Railway Company to be con- 
veyed to the South Covingtoti & Cincinnati Street-Kailway Company, free 
from ail debts and incumbrances, and by a perfect title, except to the extent 
of flfty thdusatid dollars bonded debt outstanding against the samé, and that, 
at the timé of such sale and conveyance. the South Covington & Cincinnati 
Street-Railway Company shall exécute and deliver to "William A. Goodman, 
as trustée, its deed of mortgage, properly executed and recorded, cohveyîng 
by a perfect title, except as aforesaid, ail its property, real and personal, 
wheresoever situated, and of wliatsoever composéd, including such property 
80 acquired from said Newport Street-Railway Company, in trust to secure 
the punctual paymentof the principal and interest of its two himdred and 
flfty bonds, for the principiil sum of one thousand dollars each, dated March, 
A.i). ninetéen hilndred and twelve, (1912;) said bond and mortgage tp be in 
a form satisfaetory to the counsel of said Gest. Of thèse bonds, flfty, with 
the coiïpons thereon, shall be retained bysaid Goodraàh, trustée, to be ex- 
changed frona tlme to time, and so as to bring about the extinguishmeflt and 
cancellation of the présent mortgage debt of the Newport Street-Railway 
Company, which said parties of the second part agrée to procure to be done as 
soon as practicable. Twenty-flve of said bonds, with the coupons thereon, are 
to be delivered to said Erasmus Gest, and the remaining one himdred and sev- 
enty-flve of sîiid bonds, together with ail the seouritiés transferred bysaid 
Erasmus Gest, are to be held bysaid William A. Goodman, trustée, in escrow, 
upon the foUowing terms and conditions, viz. : ïhe whoie of said bonds, ex- 
cept as hereinafter stated, and of said sôcurities, are to be held by said Goodman 
— (1) As Sécurity for the p^yment to said Erasmus Gest of the sum of thirty- 
five thousand dollars, with interest fi-om tho Ist day bf Màrch, 1882, within 
six months from the day of the adjournmèrit of the Kentucky législature; but 
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the saîd Goodman may permit saîd herses and mules to be used by said pur- 
chasers, tbey exercising ordinary diligence in the care thereof . (2) Upon the 
corapletion of suoh pa.yiïient to said Gest of said sum of thirty-five thousand 
dollars and interesti the residue of said bonds, except as hereinafter stated, and 
ail p£ said securitïes so transferred by said Gest, are to be transferred by said 
Goodman to the South Covingtoh & Cincinnati Street-Railway Company as its 
absolute property. (3) ïhe parties of the second part having given, contem- 
pora.néously with the exécution of this paper, to the said Gest, an option for 
the éScçhange of other coupons not held by him, secured by the flrst mortgage 
of the Covington Street-Railway Company for cash and bonds of the South 
Covington and Cincinnati JStreet-Eailway Company, as in said agreement of 
option, is more speciflçally described, it is agreed that, notwithstanding the 
provisions aloresaid for the security of said Gest, said Goodman may deliver 
out of said one hundred and seventj'-flve bonds any whieh may be required 
by the terms of said option, in case the same shall be exercised in whole or 
in part," 

"In considération of the premises said Gest agrées and undertakes that the 
property of the Covington Street-liailway Company, so far as he knows or be- 
lieves, is f ree f rom indebtedness, except that transferred by him by the terms. 
of this contract, and as follows: (1) First mortgage for the principal sumof 
$100,000; also coupons, including those due January 1, 1882, and including 
interest to that date on the past due coupons to tlie approximate amount, be- 
lieved by him tp be correct, of thirty-flve thousand flve hundred and ninety- 
eight dollars ($35,598.) (2^ A disputed claim pending in thecourt of appeals, 
on behalf of the city of Covmgton for about six hundred dollars, against which 
said parties of the second part are to protect the surety for said company. (3) 
A claim pending on appeal in the court of appeals, fora trustee's fee, — about 
one hundred dollars, — against which said parties of the second part are to pro- 
tect the surety of said company. (4) Part of the flrst item above — $35,598 — 
is embraced in a suit recently brought by Charles W. West, in the circuit court 
in Kenton county, which is not additional to the said flrst item. (5) What- 
ever court costs may be due upon the lawsuits pending or determined in Ohio 
and Kentucky in which the said Covington Street-Railway Company is or has 
been engaged. (6) Whatever claims lawfully exist, ail of which are disputed 
by said Gest, in behalf of the city of Cincinnati, or of the city of Covington. 
(7) Amounts due on current account to the Cincinnati Street-Railway Com- 
pany, or for supplies, which said Gest agrées is less than the amounts due to- 
the Covington Street-Railway Company f rom the Newport Street-Railway Com- 
pany, the Cincinnati Street-Railway Company, and the amount of supplies on 
hand. (8) Said Gest will pay ail sums duefrom the Covington Street-Railway 
Company to its lawyers in Kentucicy and Ohio for their services and expenses 
up to March 1, 1882, and the severtû pending litigations in which said com- 
pany is uow engaged shall thereatter be coutroUed by the party of the second 
part free from any claim for lawyers' fées and expenses up to that day, but 
without rècourse upon said Gest for any lawyers' fées or other expenses aftei- 
said day. Said William A. Goodman agrées to accept the trusts aforesaid, 
and to perfôrm the duties thereby required, together with those imposed upoa 
him by this contract. 

"In witness. whereof the said parties herein above flrst named bave here- 
unto, and to a duplicato hereof, set their hauds and seals the day and date- 
hereiuabove flrst written. 



[Signt'd] 

"E. GiîST. [Seai.l W. A. Goodman. 

"E. F. A];bott. [Seal.] John A. Williamson. 

"A. l"). BuLLOOK. [Seal.] John G. Isham. 



Seal.' 
'Seal,' 
'Seal.' 



*'Iji présence of Geo. I!oAUi,Y." 
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Whîle the negotiations, which terminated in said contract of February 
17, 1882, were pending, Gest sent to the agent of plaintiff a list of the 
propert}'', rights, and interests which he proposed to sell, fixing a valu- 
ation on each item thereof, which together aggregated about or a little 
over $90,000. The sale and purchase were of spécifie articles or specially 
designated and defècribed property, on each item of which a separateand 
distinct valuation was placed; and by thè termsof the contract therewas 
to be paid for the 768 coupons of $35 each and interest thereon, the sum 
of $35,039, and forthethreejudgments in question thesumof $7,079.52. 
No valuation was placed upon the $40,000 bonds of the company, re- 
ferred to in the tenth claim of the contract as the " Winslow Mortgage 
Bonds." They were never in fact issued by the company, and did not 
belong to said Gest, nor were they sold by him. He held them for the 
company, and simply turned them over for the protection of the pur- 
chasers against the accident or contingency of their getting into the hands 
of innocent holders. 

Second. The évidence established, and the court so finds, the fact that 
in this contract with and purchase from said Gest, the said Abbott, Will- 
iamson, BuUoCk, and Isham were acting as the agents and for the bene- 
fit of the South Covington & Cincinnati Street-Kailway Company, which 
wàsthe real principal in the transaction, and that this wras known toand 
understood by said Gest. Said contract was fully performed by said 
purchasers, the South Covington & Cincinnati Street-Railway Company, 
(except in one particular, relating to the indemnity of a surety on an ap 
peal-bond of the Covington Street-Railway Company, which Gest subse- 
quently paid, and which he sets up as an oifset or counter-claim in con- 
nection with a claim for $300 on past due coupons eut from bonds issued 
by plaintifiF.) Said Gest accepted this performance by and from the 
South Covington & Cincinnati Street-Railway Company, The court ac- 
cordingly finds that the plaintifif, as the real principal in said contract, 
bas the right to maintain this suit, and in so doing is not asserting a de- 
rivative right acquired by transfer orassignment from said Abbott, Will- 
iamson, Bullock, and Isham, as claimed by défendant. 

Third. Prier to the exécution of said contract, Amos Shinkle, the trustée 
under the mortgage made by the Covington Street-Railway Company in 
1867, to secure its first mortgage bonds and interest thereon as thesame 
matured semi-annually on January Ist and July Ist each year after 
their issuance, had in December, 1881, at the instance of certain holders 
of past due coupons, instituted a foreclosure suit in the chancery court 
of Kenton county, Ky., against said Covington Street-Railway Company, 
which was a corporation chartered and organized under the laws of Ken- 
tucky, was located in the city of Covington, and was invested with full 
authority to issue its bonds, and secure their payment by mortgage upon 
its property and franchises. The bonds issued by it in 1867 were 100 
of $1,000 each, with interest warrants or coupons attached, at the rate 
of 7 per cent, per annum, payable semi-annually on above dates at the 
Pank of America, New York. Said E. Gest, together with ail otber 
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known àhd unkiiQwn holdera of first mortgage bonds ov coupons of said 
companyi who were or might be entitled to share in the proceeds of the 
mortgaged property, were made défendants in said foreclosure proceed- 
ings. Gest, being a non-resident of Kentucky, residing at Cincinnati, 
Ohio, -wasnot personally served with process, but under and in coniorm- 
ity rto the laws of Kentucky the court made a"warning order"astohim, 
and appointed an attomey to represent him and his interests in the suit, 
and hewas duly notified on or about December 3 or 4, 1881, of the pro- 
ceeding 'and of the appointaient by the court of an attorney to repi;epent 
him, but he took no steps in relation to the suit. It was fully under- 
stood by said Gest and by the représentatives of the South Covington & 
Cincinnati Street-Railway Company, with whom he was negotiating said 
sale ofhis interests in said Covington Street-Railway Company, thatthis 
suit by ta© trustée, Shinkle, would resuit in a foreclosure ofthe latter'a 
mortgage, and the sale of its property and franchises. It was also un- 
derstood by said Gest that the object and purpose of the South Coving- 
ton and Cincinnati Street-Railway Company in purchasing his 768 cou- 
pons "as past due and unpaid coupons eut from the first mortgage bonds "^ 
of said Company, then being proceeded against, was to obtain and secure 
as many and as large an amount of liens on the mortgaged property as- 
possible (with the view and to the end of becoming the purchasers thereof 
at the foreclosure sale when made.) This was also the object and pur- 
pose in buying the three judgments included in the contract, two of which 
were founded or based upon past due coupons. After acquiringsaid 768 
couJ)ons and judgments under the contract of February 17, 1882, the 
South Ck)vington & Cincinnati Street-iElailway Company, in proper time 
and manner, as the assignée of said Gest, duly intervened in said fore- 
closure proceedings, and set up itâ rights as a lien claimant by virtue 
of said coupons and judgments so bought of E. Gest. The holders pf 
other bonds and unpaid coupons contested the validity of said liens as 
against the property or themselves. Said E. Gest was examined a« a 
witness on behalf of the South Covington & Cincinnati Street-Ra,ilway 
Company, and in support of its claim to an equality of lien on the mort- 
gage property with other holders of bonds and coupons. He testified as 
to his connection with the mortgagor company, and generally as to how 
he had acquired said 768 coupons and judgments. Other testimony was 
taken on the subject, and the spécial commissioner to whom the matter was 
referred, onNovember 9, 1883, filed his report in the cause, to the ef- 
fect that said judgments and said 768 coupons were not valid and con- 
current liens on the mortgaged promises with the bonds and coupons held 
by other parties to the cause, and said report was duly confirmed by the 
court. The mortgage was duly foreclosed, and the proceeds of sale were 
distributed pro rata on the bonds and coupons recognized and declared 
liens by the court, to the exclusion of said 768 coupons and judgments 
sold by said Gèst to the South Covington & Cincinnati Street-Railway 
Company.:: Gest's testimony in that cause first disclosed to the plaintiff 
and its agents the manner in which he had obtained the possession of 
said 768 coupons. 
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Fourth. Pending the negotiations for their purchase, he had not in- 
fôrmed Williamson, Abbott, Bullock, and Isham or any agent of plain- 
tiff, how he had acquired said coupons. He stated that no questions 
were asked him on that sUbject; that no necessity arose for his telling; 
and that "for me to hâve told him [Williamson] would hâve been to ob- 
trude upon himsomethingthatwouldnotsuggestitself tome, and wholly 
unnecessary." He represented to the agents of the purchaser during the 
pendency of the negotiations for their sale and purchase that they were 
valid and unpaid obligations of ihe Covington Street-Railway Company; 
that they were the coupons of the first mortgage bonds of the company, 
and that they were the same kind of liens as were the first mortgage 
bonds. When thèse représentations were made, on which plaintitf re- 
lied, and closed the purchase, with the view and for the purpose of en- 
forcing them as liens on the mortgaged property, — which purpose was 
known to the défendant, — the said Gest, as he now states "really didn't 
believe that they were a first lien," but were only a valid indebtedness, 
"good in common with any otherfloating debt of the company." The 
fact is established that he withheld for the purchaser the information 
on which this belief as to their not being first liens was based, and 
which proved to be well founded where the efibrt was made to enforce 
them as such; and that, while suppressing this important fact, knoWn 
to himself, but not to the buyer, he made affirmative représentations, 
not merely as to their validity as a debt against the company, but as to 
their being Unpaid coupons, and having the same kind of lien as the first 
mortgage bonds. The court finds that thèse représentations were made 
and were untrue; that they misled the purchaser, and formed an induce- 
ment to his purchase; that said Gest did not believe said coupons were 
first liens, or any liens, upôn the mortgaged premises; that he was fully 
aware of the facts which deprived them of their lien right as against other 
holders of bonds and unpaid coupons; and that, in the concealment of 
thèse facts, and in the making of représentations that they were first 
liens, contrary to his belief, he committed a fraud upon the purchaser. 
This fraud was not discovered by the plaintifF until the fall of 1883, when 
the testimony of said Gest and others was taken in the foreclosure proceed- 
ing. The court further finds that the description of the 768 coupons in 
item second of the contract as "past due and unpaid coupons eut from the 
first mortgage bonds of said company," read in the light of the surround- 
ing circumstances, and the object of their purchase, constituted a war- 
ranty that they held the same position towards the company and the 
mortgaged property as other outstanding overdue coupons of said bonds, 
and stood upon the same footing in respect to the lien of the morigage 
made ta secure their payment. The plaintiff understood the représen- 
tation as raeaning that thèse "unpaid coupons eut from the first mort- 
gage bonds" were of the character that entitled them to share equally 
with ail others in the security provided by the mortgage. The défendant 
knew, or had every reason to suppose, that the plaintiff or its agents un- 
derstood the terms in that sensé. If this language was of doubtful im- 
port, the court would give to it that construction and meaning which de- 
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fendant knèw plaintiff placed upon it, under the well-settled rule that, 
whére the language of a promisor or vendor may be understood in more 
sensés than one, it is to be intended iiji the sensé in which he has reason 
to suppose it was understood by the other contracting party. Whether 
given words are used in an enlarged or a restricted sensé, other things 
being equal, that construction should be adopted which is most bénéfi- 
ciai to the party acting upon theni. Every intendment is to be made 
against a construction of a conti'act which would enable one party to en- 
trap another, orcreate a snare, White v. Hoyt, 73 N. Y. 505; Hoffman 
V. Insurance O?., 32 N. Y. 405; Potier v. Berthdd, 20 Fed. Rep. 240; 
and Smdtzer v. White, 92 XJ. S, 395. The court find's that said 768 cou- 
pons were not unpaid coupons entitled to share equally with other past 
due coupons in the mortgage security; that, as against other bonds and 
coupons outstanding, they constitute no lien upon the property and fran- 
chises mortgaged; and that they were, when sold by défendant, and are 
now, wholly worthless, and of no value as lien securities against the Cov- 
ington Street-Railway Company, either to plaintiff or any one. 

Thèse facts are established both by the decree of said Kenton chancery 
court denying the right to share in the proceeds of the mortgaged prop- 
erty, on which the court held they were not liens, and by the évidence 
in the présent suit. 

1. As to tlie foreclosure proceedings and decrees therein. The chan- 
cery court of Kenton county, Ky,, had fuU and complète jurisdiction of 
the subject-matter of the suit, which sought no personal decree against 
said Gest, who was made a party défendant, and duly notified of the 
proceedings, and of the fact that the court had, in conformity to law, 
appointed an attorney to represent him and bis interests in the mort- 
gaged property. In such foreclosure suits, which are in the nature of 
proceedings in rem, the priority of liens is a proper matter to be settled 
by the court. Adverse rights between co-defendants may be determined 
in such cases by the court, and a party who had an opportunity to as- 
sert his rights will be bound by the decree. Corcoran v. Qanal Go., 94 U. 
S. 741. Gest, having been made a défendant, had the right to make 
défense, file pleadings, examine and cross-examine witnesses, and appeal 
from the judgment of the court relating to and affecting his interests in 
the subject-matter. He was actually examined as a witness in the cause 
in support of the validity or concurrent lien of coupons he had sold and 
warranted to plaintiff as first mortgage liens, and which he knew were 
then being contested and disputed by other lienholders. He was in com- 
plète privity with the proceedings, — was fuUy represented therein by at- 
torney duly appointed, and b.y his assignée, who purchased /lenofente lite, 
and then intervened, set up and asserted honafide, so far as the record 
discloses, the very rights and interests which said Gest had claimed and 
sold. Under such circumstances Gest is not to be regarded asa stranger 
to the cause. ' Being made a défendant, being directly interested in the 
subject-matter of the suit so far as related to the liens of the coupons he 
held at the date of its commencement, and thereaftersold with warranty, 
having fuU knowledge of its pendency, and knowing that the lien right 
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or claîm of his vendee was disputed, it would seem that, under the prin- 
ciple laid down in Rabbins v. Chicago, 4 Wall. 657, he should be con- 
cluded by the decree in that cause on the the question as to whether said 
768 coupons were unpaid or constituted valid liens on the mortgaged 
property of equal rànk with other past due and unpaid coupons. The 
principles announced in Pennoyer v. Neff", 95 U. S. 714, are not in con- 
flict with this conclusion. 

But aside from the decree in that foreclosure proceedings, and assum- 
ing that the action of the court in excluding said 768 coupons from par- 
ticipation in the mortgaged property is not conclusive of the question as 
to their not being unpaid or non-lien coupons, the évidence in the prés- 
ent case on that subject establishes the fact that they were not acquired, 
held, and owned by said Gest in a way to entitle him or those deriv- 
ing title from him to claim or assert them as valid and subsisting liens 
on the mortgaged property of the company as against other holders of 
first mortgage bonds and unpaid coupons thereof. The court finds that 
313 of said coupons were obtained by said Gest in the manner and un- 
der the circumstances foUowing, viz. : In September, 1870, C. S. Bush- 
nell, who owned a majority of the Covington Street^Railway Company's 
stock, and 48 of its first mortgage bonds, held 192 unpaid coupons be- 
louging to his own bonds, and 1 10 coupons which had been taken up by 
C. R. Russell, the secretary and treasurer of the company, with funds 
advanced by said Bushnell. Thèse 110 coupons were not sold or trans- 
ferred by thé holder, who presented them at the company's office for 
payment, and received the money on them from its said treasurer with- 
out any knowledge or information, so far as the record shows, and as 
most of them swore, that said Russell was assuming to take them up for 
said Bushnell. Aside from his own 192 coupons there were then out- 
standing for the years 1869 and 1870 only 11 coupons, which maturéd 
Julyl, 1870, heldby C. H. Kellogg. The company at this time was 
iudebted to M. M. Benton in the sum of $150, and to A. L. Gréer 
$1,389.36, being a balance on lot purehased of him, and which he waa 
then seeking to enforce by said suit in the circuit court of Kenton county, 
Ky. In this condition of affairs said Bushnell and the deiendant entered 
into an arrangement by which it was agreed that Gest should purchaSe 
Bushnell's stock, (about 1,677 shares out of a total of 2,500,) provided 
it could be so arranged that said Gest should bave the entire and abso- 
lute control of the company, and the benefit of such paper as Bushnell 
could obtain from the company with which to take up its debts then 
outstanding.' Bushnell thereupon proposed to the company, which he 
really controlled, that he would provide for its outstanding liabilities, 
if the company exécute and deliver to him its three negotiable promis- 
sory notes for $5,000, each, payable in two, three, and four years, re- 
spectively, and would appoint Erasmus Gest its superintendent, treas- 
urer, and gênerai managing agent. The company accepted this propo- 
sition October 3, 1870, and on the same day, by formai resolutions of 
its board of directors, appointed said Gest its superintendent, treasurer, 
gênerai managing agent, and defined his duties as follows: 
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^'SâM'E. ïfest îs to haveentlre contrbl of the receîpts and disbursemeiits of 
the moneys of the company; àâ wbll as gênerai management of thé road, and 
while so aç^jng H shall be tois di^ty to take prpper care of ail the property placed 
un^epiùs care and in hiç cpiitrol ; fioœ tirae to time to employ suitable and ca- 
pable pérsons to disuharge ail the duties necessary fpt^the aforesaid case and 
thé ecohomical operating 6f the railroad of said cotnpiiny, He shall keep ac- 
cùràté acôounts of ail riioneys by him or those under him and of ail the mon- 
ejs expended by him on aceount of the operating of sald road, and make full 
report thereof in writingto the board of directors of said coinpanyas often as 
OUjCe every four months. And he shall holdany net surplus, after discharg- 
ing liabiiitles, includlng coupon interest as it falls due, subject to the order 
of the board. Said notes (for $5,000 each) to be delivered upon the delivery 
df said Bushnell to this Company an agreement to take up and hold the cou- 
pons àndfloating debt as collatéral to said notes, and he shall surrender the 
évidences of the payment of the floating debt as fast as the said notes shall bé 
paid ofE, and shall deliver coupons in proportion as fast as paid ofE. The agree- 
ment of the said Bushnell shall specîfy the debts assumed to be paid and the 
amount of each debt." 

The Company executed its three notes for $5,000 each at two, three, 
and four years, bearing 7 per cent, interest, payable to its own order, 
which were properly indorsed and delivered to said Bushnell, who con- 
temporaneously therewith, executed and delivered to the company his 
written agreement and undertaking, aa follows: 

"KnpW; ail men by thèse présents, that on this 3d day of October, A. D. 
1870, the Çovington Street-Kailway Company bas executed three (3) notes of 
flve thoùsand dollars ($5,000) each, payable to its own order, and indorsed by 
said compariy, and due respecti vely in two, three, and four (2, 3, and 4) years 
from this date, bearing s&ven (7) per cent, per annum interest, payable semi- 
annually at the Bank of America in New York city, and delivered the same 
to C. S. Bushnell, of New Haven, in the state of Connecticut. in pursuance 
of a proposition to the sald railway company by said C. S. Bushnell, and ac- 
cepted by said company at a meeting of its board of directors this day held, 
whereby said Bushnell proposes to take up and hold for rédemption fifteen 
thoùsand dollars ($15,000) of the présent indebtedness of said railway com- 
pany, tO'be surrendered to said company from time to time as said notes are 
paid off. 

"In pursuance of said agreement, and in considération of the exécution 
and delivery to him of said three (3) notes, said 0. S. Bushnell now hereby 
agrées and binds himself with and to said street-railway company at once to 
pay off and take up the following debts of said railway company to-wit: 65 
coupons due January 1, 1869; 100 coupons due July 1, 1869; 48 coupons due 
January 1, 1870; 100 coupons due July 1, 1870; 313 coupons in ail of $35 
each, and the interest now due on said coupons since their maturity; andalso 
a debt now sued upon in the Kenton circuit court of Çovington, Ky., by A. 
L. Gréer, amounting to the sum of $1,389.36, and also to Mr. M. M. Benton 
the sum of $150,— in ail ^mounting, by calculation, this day to the sum of 
fifteen thôusand dollars ($15,000.) Said Bushnell is to be allowed to hold 
said coujiohs or portions bf them as hereinafter set ont as collatéral security 
for the payment of said notes, but said coupons are to be surrendered as fol- 
lows: : Said Bushnell binds bimself to surrender to said company, upon pay- 
n)ent of the first notes aforesaid, évidence of the payment of the said debts 
and coupons amounting to the sum of ûve thoùsand dollars, ($5,000,) and 
upon the payment of the second note, others of the said coupons amounting 
to the sum of $5,000, and upon the payment of the third note, the entire bal- 
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ance of saîd coupons; îti allsaid debt and coupons amounting as of this date 
to the sum of fifteen thousand dollars ($15,000.) 

"In witness whereof, I, the said C. S, Bushnell. hâve bereunto set my hand 
and seal this 3d day of October, A. D. 1870. " 

When said contract was executed, and the notes delivered, which ap- 
pears to hâve been done on October 3, 1870, the folio wing entry was 
made on the company journal: 

"Sundries to buis payable, $15,000; real-estate accourt, $1.389.36; expense 
account, $160; past due coupons account, $13,460.64. Gave C. S. Bushnell 
three notes at 2, 3, and 4 years from October 3, 1870, payable to the com- 
pany's order, and indorsed in blank by the président and secretary, for $5,000; 
the notes drawing interest at 7 per cent, per annuno, payable s^ini-annually 
at the Ban^of America, New York; proceeds to be applied as above." 

In pursiiance of their previous understanding and agreement, the notes 
of $6,000 eàch 80 issued by the company and delivered to Bushnell, 
wère then indorsed by said Gest individually, and used in raising the 
$15,000, which formed the considération he was to pày Bushnell for 
his stock and interest in the company. On the 14th of October, 1870, 
said Bushheili through C. R. RusseU, the late secretary and treasurer of 
the comgahy, tùrned over td said Gest 254 of the aforesaid coupons, 
gave a due bîll for the 48 coupons of January 1, 1869, which were then 
in the east, and also gave him $386 in money or check to take up the 
11 Kellogg coupons of July 1, 1870, making the 313 coupons which by 
the contfâct Bushnell was tô take up and pay oflf. The 11 coupons of 
July 1, 1870, were paid said Kellogg by the proper oflScers of the com^ 
pany, and regularly enteréd upon the books of the company as paid b^ 
it. Thèse 11 coupons wete hever sold ot aésigned by Kellogg, nOr were 
they ever purchased either by Bushnell or Gest. Thèse 313 coupons for 
the years 1869 and 1870 were not sold by Bushnell to E. Gest, but were 
turned over to him under this agreement, as the party who was to takè 
up said thrée notes for $5,000 as they matured. Gest was fully in- 
formed of the contract betweén the company and said Bushnell, under 
and by thé terms of which the proceeds of the notes were to be applied 
in taking up and pàying offthe company's outstandingliabilities, includ- 
ing said 313 coupons. Thèse notes were subsequently, at their respect- 
ive maturity, takeri up by said Gest. The interest therèon was paid by 
the company; and, after being taken up by said Gest, he collected froni 
the company interest thereori at the rate of 8, 9, and 10 per cent, semi- 
annually until Obfober 31, 1876, when an agreement between said Gest 
and the company was made, as foUows: 

"In the matter of the indebteduess of the comp»ny to 0. S. Bushnell m tho 
sum of $16,000 eyidenced by three promissory notes of $5,000 each, dated Oci- 
tober 3, 1870, and payable in one, two, and three years from their dates re- 
spectively, it was àgreed tliat the holder of said notes should surrender them 
up to the Compafiif for cancellation, in considération of the payment to him 
by the company of the siim ot twénty-five hundred and flve dollars and sixty- 
four cents in cash, being the différence between the value of the said notes 
and the aecurities heretofore held by him aa collaterals for the payment of 
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said notés, (sald notes Intended to cover the floatîng debt of the Connpany at 
that time;) said securities being 813 coupons of the company's bonds of $35 
each, amounting to ten thouaand nine hundred and fifty-flve dollars, ($10,- 
955;) also a note made to A. L. Gréer, seCured by mortgage on the stable lot 
for thirteen hundred and eighfcy-nine 36-100 dollars; and the Benton elaim 
against the company of one hundred and flfty doUarSi paid by the company. 
Said coupons anil mortgage claimed to be held by him absolutely from this 
date, and not collaterally as heretofore. The interest on thèse 313 coupons 
paid to this date. " 

The said notes were thiereupon surrendered by said Gest to the com- 
pany, and the 313 coupons were thereafter claimed by him as his abso- 
iute property. While said notes were outstanding, and before their 
maturity, it is clear that the 313 coupons in the hands of said Gest, 
and obtàined under the circumstances stated, constituted no liability 
agaiostithe company, much less a lien on the mortgaged property as 
against other holders of its first mortgage bonds or coupons thereof, 
Bushhell had realized money on the notes, nor is it at ail material that 
the money thus realized formed to sorae extent or entirety the consider- 
^tiqP] fôr the sale of his stock, as between him and sa,id Gest; and this 
môney in his hands was applicable to the payment of said 313 coupons 
which he undertook to pay ofF with the proceeds thereof. With the rer 
ceipt of that money said coupons, as between him and the company, 
were paid. The coupous were not turned over to the party or parties 
who purchased or discounted and held the notes before maturity, but they 
were delivered up to E. Gest, who was then the sole managing and finan- 
cial agent of the company, and the proper officer to reçoive and cancel 
the same as no longer subsisting liabilities of the company. When there- 
fore, on October 31 , 1876, he made the arrangement with the company 
to surrend er the notes and hold the coupons absolutely, they constituted 
nothing more than newly-issued évidences of debt. Other holders of 
first mortgage bonds and outstanding coupons due orto become due could 
not be affected bythe substitution, nor could said coupons bereinvested 
with the lieu, which had once ceased, even for a moment, to exist. If 
the company had placed in Bushnell's hands $15,000 in cash, to apply 
as he contracted to apply the proceeds of thè company's negotiable notes, 
and the transaction had been condupted precisely as it was, there could 
be no doùbt that when the coupons to be taken up with such funds came 
into his hands or the hands of Gest, they should eo instante be regarded 
as paid. The giving of negotiable paper on which to raise such funds — 
which paper is used by Bushnell without incurring an'y personal liability 
thereior or tbereon— in no way changes the principle, or distinguishes 
the case from that of placing actual money in his hands. The court ac- 
cordingly finds as a fact established by the évidence that said 313 cou- 
pons were not unpaid coupons of the first mortgage bonds of said com- 
pany; that they constituted no lien upon its property and franchises 
mortgaged to secure said bonds and interest, especially against other 
holders of bonds and unpaid coupons; and that in their sale by défend- 
ant to plaintifif they were not only warranted to be unpaid and subsisting 
liens, but were so represented to plaintiflfs agents during the negotiations 
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for their purchase, contrary to defendànt's actual belief under a knowl- 
edge of the facts which fully justified his opinion, and which were not 
disclosed. 

The remaining 455 coupons, included in the 768 sold to plaintifif un- 
der the contract of Fehruary 17, 1882, are fully identified by the agree- 
ment of parties, (pages 27 and 28 of the record,) showing their respective 
numbers, the particular bonds from which they were eut, and the several 
dates at which they matured. They were obtained by said Gest under 
the foUowing circumstances, viz. : After acquiring a majority of the Com- 
pany stock, Grest selected his own directory, which consisted mainly of 
his brother, his nephew, and his clerks ; took practically the exclusive 
control of the company, and exercised absolute authority over its business 
and finances. During his connection with the company as superintendent 
and sole managing and financial agent, — extending from October, 1870, 
to February 17, 1882, inclusive, — eamings of the road to the amount 
of $682,996.91 were received by him. Thèse moneys were in no instance 
and at no time deposited to the crédit of the company, or to the crédit 
of said Gest as agent or treasurer of the company, but were treated as 
his own funds; were deposited to his individual crédit just as other pri- 
vate funds; and when needed to meet the bills and debts of the company 
were drawn and paid ont on his individual checks. Coupons and cur- 
rent bills for supplies furnished the company were paid in the same 
manner by his individual checks on the deposits in bank there made, 
which included both his individual funds and those derived Irom the 
receipts and earnings of the company. The earnings of the company 
were received, used, and appropriated by said Gest as being entirely his 
own, and were checked out and apï)lied by him as he deemed proper. 
He took charge of the receipts and earnings of the company, blended them 
with his private funds, kept them in the hands of his private clerks, and 
on deposit in bank as his individual and absolute moneys, and dealt 
with them as such. The coupons maturing from and after July 1 , 1870, 
to July, 1874, inclusive, were taken up, sometimes with cash paid there- 
for by Gest's clerk iuto whose hands the company's daily earnings first 
came, and in some instances by the individual checks of said Gest. 
Thèse coupons were surrendered to the company and canceled, and are 
not in controversy in this case. Thèse coupons were presented and paid 
at the company's office in Cincinnati. Certain coupons were presented 
for payment in 1871 at the Bank of America in New York, and protested 
for non-payment, no funds being then or afterwards placed there to meet 
said coupons; and thereafter said Gest, as the officer of the company, 
charged with the duty of applying the company's receipts to the payment 
of its liabilities, including past due coupons, gave notice to holders of 
bonds to présent their coupons for payment after maturing at the com- 
pany's office in Cincinnati, and in pursuance of this direction they were 
duly presented there. In 1873 several holders of coupons — BuUock, 
Lewis, Cook, Sherlock, and Kellogg — refused to transfer their coupons, or 
to reçoive the money therefor and surrender them, except upon the con- 
dition that they were canceled on the company's books. On March 13 
v.34F.no.8— 41 
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1873, Kellogg wrote from New York to J. J* Gest, the agent, and 'brothei 
of E. Gest, and secretary of the company, as follows: 

"Db. Sib: Yours of the 6th inst., after détention in CJovington,— then in 
Maçlison, — at length reached me hère this morning. In response I can only 
say that myaelf togetherWith other Citcinnati bondholders hâve placed our 
coupons in the hands of Jno. R. Sage, Esq. , for settlement or collection, which 
step Was taken with a view to cancel, instead of transferring, the coupons. 
I refer you to Mr. Sage, with whom you can no doubt make satiafactory ar- 
rangenaeiits, Hereafter I can regularly send you coupons thiough bank, and 
hop^ tha^ our. future business relations may be mutuatly pleasant. 

[gigned] "Chables H. Kellogg." 

The coupons were accordingly taken up, canceled, and handed over 
to he conapany by said Gest or his clerk, Fuiler. Thèse coupons, 
m^turing after July, 1870, and before January 1, 1876, Gest daims to 
hâve purchased from the holders thereof, and to hEjve been by him sur- 
repdered to the company from time to time, as it was in funds to take 
them up. This claim is not supported by tiie évidence, nor by the con-, 
temporaneous entries upon the books of the company, or the annual re- 
ports of eaid Gest. On the contrary, the fapt |s fully established that 
they were never sold to him, but were, in thefirst instance, paid directly 
to the holders thereof, whp surrendered them to tl^e company. Between 
January 1, 1875, and Fêbruary 17, 1882, past due coupons to the num- 
ber of 455 were presented for payment at the company's office in Cincin- 
nati, and were taken up by said Gest or his clerks in some instances with 
cash and in others with his individual checks on banks in which he had 
made the commingled deposit of his own and the company's funds, in 
the same way that the coupons maturing before January 1, 1876, had 
been paid and taken up. The évidence establishes the factthat thèse 
455 coupons were in no instance sold or transferred by the several hold- 
ers thereof to said Gest, nor were they aware that he was buying or 
çlaiming to be the purchaser of them. The holders in every instance 
presented theni for payment, and when they received the money on and 
tbr them, supposed they were paid and taken up by the company. 
They neither knew or had reason to know or believe that said Gest was 
taking up and holding said coupons on or for his individual account. Gest 
never sp informed them , and there T^as nothing brought to their notice dur- 
ing the period of said transaction from which they should reasonably bave 
inferred that the coupons, were being. bought by Gest rather than paid by 
the company. The funds, used in taking up thèse 455 coupons, whether 
by .cagh or by Gest's private check, consisted of the improperly blended, and 
commingled moneys of thç company and of said Gest. The state ot his 
account with the company at the several and respective dates on which 
said coupons were taken up as aforesaid is not disclosed, and there is 
nothing to show that there were not at said respective dates funds of the 
company in his hands properly applicable to the payment of said cou- 
pqna. Thèse coupons were eut chiefly from bonds held by certain par- 
ties in New Haven, Gçnp., called in the record the "New Haven Hold^ 
ers," to whom Bushnell had transferred his 48 bonds in the latter part 
of;1870, and by Bullock, Cook, Lewis, Sherlock, and Garrick,and Charles, 
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H. Kellogg, 331 of said 455 coupons beipg eut frpm the bonds, ôf sajd 
.JÇellogg.. The proof,clea,rly establishes that Kellogg never sold ojr in- 
tended to sell or transfer said coupons to saidGest, as elaimed by the 
latter, and such is the established factîn référence to the other holders. 
Said holders, nor either or any of them, were ever informed that Gest 
was claiming or asserting thè right to take them up for his private bene- 
ût and account. There were no circumstances connected with their pay- 
ment calculated to give the. holders any notice of such fact, or that Gest 
was actingin the premises otherwise than as the financial agent of the 
Company, whose duty it was to take up said coupons for and on account 
of the Company. The holders were postponed from time to time in ob- 
taining payment by the statement of Gest and his clerks that they must 
wait till the Company earned the naoney with which to pay their cou- 
pons, and in most instances they were paid oflf in installments, or, as ex- 
pressed by one witness, in "driblets." Thèse coupons were not eanceled, 
but were held by said Gest till sold and transferred under said contract 
bf February 17, 1882. In view of Gest'S relation to the company; of 
his duty as its financial agent, to receive and apply ils earnings to the 
payment of its debts, including coupons as they matured; of the fact 
that said earnings were not only received by him, but were mingled, 
blended, and confused with his private funds; and of his failure to show 
how his accounts stood with the company at the several dates whensaid 
coupons were taken up, — there is no presumption of ownership arising 
from his rétention or holding possession of said coupons. If, however, 
such an inference could properly be made, the court finds as a fact clearly 
established by the évidence that said Grest did not become the owner of 
3aid 455 coupons by purchase, transfer, or assignment from the holdera 
thereof, either before or after the maturity of the same, and that in his 
hands said coupons, if not actually paid with the funds of the company, 
constituted nothing more than vouchers for sums paid ont by him for or 
on behalf of the company. The court further finds that, pending the 
negotiations for their sale and purchase, the said Gest made the fraudu- 
lent représentations in regard to them already noticed, and by the con- 
tract under which they were transferred to plaintiff warranted them to 
be unpaid coupons belonging to himself, and entitled equally with ail 
other outstanding coupons and first mortgage bonds to a first lien on the 
mortgage security, as above explained. The court accordingly finds that 
thèse 455 Coiipons were not unpaid in the way warranted or untruthfully 
represented by said Gest, and that as to them as well as the 313 coupons 
already referred to, there bas been a breach of warrant}', and such fraud- 
ulent représentations as entitles the plaintiff to recover on both of said 
grounds. 

After negotiations had been commenced for the purchase of his inter- 
ests in the company, said Gest, on the 18th June, 1881, procured the 
passage by the board of the foUowing resolutions : 

"Whereas, the board of directors of this company, bya resohition piissed 
on the 3d day of October, 1870, appointed iErasmus Gest, Eaq., gênerai super- 
întendentof allits affaira, with power to collect and disburse moneys, pay 
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debts, aud attend generally to the management and controî of the company's 
business; and, whereas. the said Gest bas continued to act as such gênerai su- 
perintendent from tbat time to the présent, and is still so acting, and has, at 
the instance and request of this company, and in order to protect its crédit 
and to save its property, paid ont of his own means large suujs of money to 
defray expenses incidental to the operating of its railway, and has at varions 
times purchased and paid for, and now holds, coupons or interest warrants 
and other obligations and liabilities of the company to a large amount; and, 
■whereas, ail of said payments and purchases were made by said Gest with the 
understanding that he should be with respect to the same entitled to ail the 
rights and remédies belonging to the original holders of said debts, obli- 
gations, and liabilities: Now, therefore, resolved, that the said Erasmus Gest 
be and is hereby substituted for and in the place of the original holders and 
owners of ail the debts, coupons, obligations, and liabilities heretofore paid 
and purchased by him as aforesaid, and he shall be entitled to hâve and to en- 
force for the collection of the same ail the liens and other securities held by 
such original holders or owners; and In case he shall hereafter pay ofl or pur- 
chase any other debt, obligation, or liability of this company, he shall, as tp 
such debts, obligation, or liabilities be substituted for the original holders 
thereof , and be entitled to the beneflt of ail liens and remédies belonging to 
them, it being the intention hereby to exécute theagreeraent and understand- 
ing heretofore existing between said Gest and this company, and to continue 
the same in full force so long as he shall make payments and purchases as 
aferesaid. 

"No other business, upon motion adjourned. 

" J. Heney Gest, Président. 

"Jos. J. Gest, Secretary." 

— Which is relied on by défendant as establishing his ownership of said 
coupons. But the resolutions, passed after most of said coupons were 
actually taken up, cannot hâve that effect, for its récital, so far as they 
relate to his purchase of said coupons are not true in point of fact, and 
are not entitled to any more weight th^n his own statement. It was 
passed at his instance and to serve his purpose. It neither changes nor 
controIs the actual facts as herein found by the court. 

In the latter part of October, 1881, Amos Shinkle, trustée as afore- 
said, recovered in the chancery court of Kenton county, Ky., two judg- 
ments against the Covington Street-Railway Company, for $1,282.12, 
and the other for $4,703.35, on past due coupons for the use and benefit 
of C. W. West, the holder of the coupons involved in the suit. Thèse 
two judgments were paid in November, 1881, by William Ernst, the 
company's surety on the appeal or mpersedeas bonds given in the prog- 
ress of the cause. Said Ernst became surety at the instance and re- 
quest of said Gest, who fumished or refunded to Ernst the amounts paid 
by him iu satisfaction of said judgments. At the time of tendering pay- 
ment of said judgments, said Ernst moved the court to stibrogate him to 
the rights of the complainants therein against the company. This was 
opposed by complainants, and was denied by the court. Thèse judg- 
ments were thereupon paid, and Ernst, having been refunded the sums 
advanced by him, soon thereafter assigned and transferred to said Gest 
"ail right, title, and benefit in and to the payment" so made by him. 
The city of Covington ijji the fall of 1881 aiso obtained a judgment against 
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thè Company, on which said Grest for and on behaJf of the company made 
a partial pay ment of $ 1 , 029 . 53 . Thèse three judgments were transferred 
to plaintiff under the contract of February, 1882. That contract con- 
tained no warranty on the part of said Gest as to said judgments, nor 
does the évidence establish any misrepresentation on his part in regard 
to them. He assigned and transferred what he undertook to sell. The 
written transfer which he made, and which plaintiff accepted without 
objections, recited the facts as to said judgment fully and correctly. 
Plaintiff is not, therefore, entitled to any recovery in report to said judg- 
ments. 

On the foregoing facts the court is of the opinion that this case^is clearly 
distinguishable from, and is not controUed by, the décision of the su- 
prême court in the case of Ketchum v. Duncan, 96 U. S. 671 ; that it falls 
ratber within the principle laid down and applied in the cases of Com. 
V. Caruii Co., 32 Md. 601; Haven v. Depot Co., 109 Mass. 88; Trust Go. 
V. RaUway Go., 63 N. Y. 311. It may be that, upon an adjustment of 
the accounts between said Gest and the company, (the Covington Street- 
Kaîlway Company,) said 768 coupons wouid not be treated as extin- 
guished in law and in fact as between them. They might possibly be 
regarded as between him and said company as vouchers or évidences of 
amounts advanced or paid out for on behalf of the company. But as 
against other valid and subsisting lien claimants, such as the first mort- 
gage bonds and unpaid coupons, they clearly had no concurrent equity 
or right to share in the mortgaged property or its proceeds. 

The conclusion of the court is that plaintiff is entitled to a recovery 
against the défendant in respect to the 768 coupons, both upon the breach 
of warranty and for the fraudulent représentations and suppression of the 
truth, by means of which plaintiff was induced to make the purchase, 
was deceived and misled , to its injury. There being no évidence as to 
the market value of the coupons at the date of sale, the price paid by the 
purchaserwill beconsidered the market value in estimating the damages 
under the breach of warranty, as held by the suprême court in the case 
of Sinâtzer v. White, 92 U. S. 395, and cases there cited. Thèse coupons 
were tendered back to the attorneys of the défendant on the 16th July, 
1886, who declined to accept them, and thereaiter plaintiff broughtthem 
into court to be surrendered and delivered up to the défendant as the 
court might order and direct. The measure of damages in the cause of 
action based upon the fraudulent misrepresentation and concealment of 
material facts on the part of défendant, will, under the circumstances of 
the case, be the price for the coupons and interest on said sum. 

The plea of the statute of limitations to the amended pétition setting 
up this second ground of recovery is not well taken, as said amended pé- 
tition was filed within four years alter the fraud was discovered by the 
plaintiff. 

The court finds and adjudges that the défendant is entitled to the set- 
offclaimed in his answer, viz., $1,067.20, with interest thereon from 
June 16, 1883; $150, with interest since March 1, 1884; and $150, with 
interest since September 1, 1884; thetwo last amounts being for coupons 
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of bonds îssued fcy 'plaîïitiff and wllîoh the défondant wîU berequîred%o 
' déliver up to the cléïk of this court for cancellation. Judgment will be 
rendered, and isïiereby directed, in fàvor of the plaintiff against the de- 
fendant fôr the sum^ot 635,039, being the amount paid for said 768 cou- 
pons, with interest thereoti at the rate of 6 per cent, per annum frora 
July 1, 1882, which iô about the average date of payment. The set- 
offs allowed défendant will be credited on, and be deducted from, the 
amount of this judgment, and the plaintiff will hâve exécution against 
the défendant for the balance with costs of suit. 

To each and ail of said findings and conclusions of law the défendant 
excepta. 
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iÔvrouit Court, £!. J). Missouri. M. 3. April 12, 1888.) 

l.CouRTS— FEDERAL— FoiiiiO-wmo Statb Laws. 

The provisions o£ 1 Rev. St. Mo. 1879, §§ 1791, 1798, 1794, providing that 
members of tlie grand jury may be compelled to disclose tbe namea of wit- 
nesses who hâve appeared before it, and the évidence heard in the grand jury 
room, only (1) when it is necessary to show whether the testimony of a wit- 
ness on the trial of an indictment is consistent with or différent front that 
given before the grand jury, and (3) when a persoh is on trial for çerjury 
coînmitted before that body, establish much more than a rule of évidence. 
They are declaratory pf the public policy of the state, and as such are binding 
On the fédéral courts sitting in the state. 

2. WiTNBSS— CoMPETENCT— Gband Jueoks— Malicious Pbosecutioiî. 

Under 1 Bev. St. Mo. 1879, S| 1791, 1793, 1794, relating to grand juries and 
their proceedings, a member of that body can be called upon to disclose the 
names of witnesses who hâve appeared before it, and the évidence heard in 
the grand jury rooih, only (1) when it is necessary to show whether the testi- 
monyof a witness on the trial of an indictment is consistent with or différent 
from that given before the grand jury; and (2) when a person is on trial for 
perjury committed by him before that body. Held, that the plaintiff, in an 
action for malicious prosecution, could not show by a member of the grand 
jury that found the Indictment at. the instigation of the défendant what tes- 
timoqy was given before that body at that time. 

At Law. 

Action for malicious prosecution for causing the plaintiff to be indicted 
and proseôuted in the courts of the state for stealing $60,000. On the 
trial the plaintifif's counsel called one of the grand jurors, who had served 
on the grand jury by which the indictment was found, and propoeed to 
show by him what testimony had been given before the grand jury when 
the indictment was found. 

C. F. es J. D. Johnson, Thomas B. Harvey, and Henry M. Bryan, for 
plaintiff. 

Martin, Laughlin & Kern, for défendants. 

Thayeb, J. Bearing upon the question that was raised last evening, 
I read sections 1791, 1798, and 1794 of the Missouri Revised Statutes:' 

Section 1791: "Membera of the grand jury may be required by any court to 
testify whether the testimony of a witneas examined before such jury is con- 

»l'Eev. St. Mo. 1870, 0. 24, pp. 302, 80S. 
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sistent with or différent from the évidence given by such witness before such 
court, and they may be required to disçlose the testimony given before them 
byany person upon a complaint against sbch person for perjury, or upon his 
trial for snch offense. " Section 1793: "No grand juror shall disclose any év- 
idence given before the grand j ury, nor the name of any witness who appeared 
before them, except when laWÎEuUy required to testify as a witness in relation 
thereto. * * * Any j uror violating the provisions of this section shall be 
deemed gulltyof amisdemeanor." Section 1794: "In charging grand jurors, 
the court shall apprise thera of the provisions of the last tliree sections in re- 
lation to disclosures, and in what cases and under what circumstances any 
disclosures may or may not be raade." 

It might seem from a casual reading of section 1793 that a grand juror 
might be required to disclose testimony given before a grand jury when- 
ever the court, before whom he is called to testify, requires him to do 
so. But in the case of Tindle v, Nichols, 20 Mo. 326, where thèse iden- 
tical sections which I hâve just read were under considération, it was 
held that the words "except when lawfully required to testify as a wit- 
ness," as used in section 1793, hâve référence to section 1791, and that 
grand jurors can only be lawfully required to testify as to matters which 
occurred before that body in the two instances mentioned in section 1791. 
That case was an action of slander, and the défendant in the case had 
proposed to show by grand jurors what a certain witness had stated be- 
fore the grand jury. The court held that disclosures of that kind in such 
an action were prohibited, although offered to support a plea of justifi- 
cation. The case of Beam v. Lmk, 27 Mo. 262, was, like the case now 
on trial, an action for malicious prosecution, and it was held that a grand 
juror could not be called as a witness even to show that a certain person 
had testified as a witness before the grand jury. Thèse cases are an au- 
thoritative exposition of the meaning of the statute in question, and they 
hâve never been overruled or criticised. The case of State v. Grady, 12 
Mo. App. 361, does not impugn the authority of the two cases lastcited 
to any extent, whether the point actually decided be considered or the 
reasoning of the court in arriying at its décision. In that case a motion 
had been filed to quash what purported to be a true bill of indictment 
on the ground that the grand jury had returned an indictment without 
hearing any évidence whatever. It was very properly ruled that a grand 
juror might be called to establish that such was the case. The offer, it 
will be observed, was not to show what witnesses had testified before the 
grand jury, or what their testimony had been, but to show that no tes- 
timony whatever had been heard, and consequently that the indictment 
was a nullity, and that it would be a violation of fhe légal rights of the 
accused to put him on trial on such a bill, inasmuch as the laws of the 
State require indictments to be based upon testimony produced before 
the grand jury. The same court which decided the case of Staie v. Grad,y, 
in an earlier case, Zimmer v. McLaran, (digested, but not fuUy reported 
in 9 Mo. App. 591,) according to my recoUection, distinctly afïirmed 
the doctrine of Tindle v. Ni(AoU, that grand jurors could not be called 
upon in an action for malicious prosecution to disclose évidence that had 
been given before the grand inquest. It must, accordingly, be taken as 
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the settled law of this state, as construeti by its highest court, that grand 
jurors can only be called upou to disclose the names of witnesses who 
appear beforethem, and the évidence heard in the grand jiiry room in 
two instances: Mrst, when it is necessary to show whether the testimony 
of a given witness on a trial of an indictment is consistent with or différ- 
ent from that given before the grand jury; and, second, when a person is 
on trial for perjury committed by him before the grand jury. In ail 
other cases the statute prohibits grand jurors from disclosing testimony 
or the names of witnesses. The case of Sharpe v. Johnston, 76 Mo. 669, 
contains nothing in opposition to this view. The court in that case was 
not considerihg the question now under considération. Many cases will 
afford an opportunity to enforce the rule laid down in the case of Sharpe 
v. Johnston, without invading the grand jury room. 

It was suggested last evening that even though the law of the state 
is as above declared, that it is not obligatory on this court, inasmuch 
as the statute simply déclares a rule of évidence which is only binding 
on the state courts. I do not agrée with that view. In a certain sensé 
thé statute establishes a rule of évidence, but it is also declaratory of 
the public policy of the state with référence to proceedings had before 
grand juries impaneled in its own courts. In the absence of an act of 
congress making such testimony as that now offered compétent in this 
court, and reqUiring such évidence to be hère heard in suits between 
private parties, this court should be governed in its rulings upon the ad- 
missibility of such testimony by the laws in force in the state where its 
sittings are held. It would not be lawful, in my opinion, to permit the 
proceedings before a grand jury impaneled in one of the state courts to 
be inquired into and made public in this court, when the laws of the 
state expressly prohibit such investigation, and such disclosures in the 
state courts. The case of U. S. v. Farrington, 5 Fed. Rep. 343, which 
has also been cited as showing what the rule is elsewhere, it will be ob- 
served, was a décision in a fédéral court upon a motion to quash an in- 
dictment returned by a fédéral grand jury. That case did not involve 
any considération of the question of the propriety or the power of the 
court in a suit between private parties to require grand jurors impaneled 
in a state court to make disclosure of their proceedings in a fédéral court, 
in opposition to the laws of the state. The court in that case was deal- 
ing with the proceedings of its own grand jury, and with the constitu- 
tional right of the accused to be tried upon an indictment that had been 
properly and fkirly found and returned. I will further add that nearly 
ail the décisions that hâve been cited from other states also arose on mo- 
tions made by the accused to quash an indictment that had been found 
in violation of the rights of the accused. But whatever the practice may 
be elsewhere, the rule in this state is well settled, and is reguiated by a 
statute which détermines under what circumstances grand jurors may or 
may not be càlled upon to divulge testimony given before them. 

For the reasons before stated, I feel bound to respect the laws of the 
étate on the subject, no matter what the practice may be elsewhere. 
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In re Benson. 
{drcuit Cmirt, 8. D. New Twh. April 9, 1888.) 

1. FOHGEET— PrINTBD ThEATBE TiCKETS— EXTRADITION, 

A printed theater ticket in the usual f orm, an(i stamped upon its face with 
an inscription in tlie style of a seal setting ont the name of the manager, in 
printed characters, is the subject of forgery at cpmmon law, and under the 
treaty of extradition between the United States and the republic of Mexico of 
December 11, 1861, (13 St. at Large, 1199 ;)"printing" being "writing" in the 
légal sénse of that term, and a signature by impression from a stamp being a 
valid signature. 

3. Same. 

Thefactthat such a ticket expresses no considération, and contains no prom- 
ise to admit the holder to the performance for which the ticket is sold, does 
notreuder it void upon its face. It is, "if genuine, the foundation of a légal 
liability, " and so is the subject of forgery. 

8. Extradition — International — Application — Doctjmentart Evidencb— 

AtJTHENTICATION. 

Where the documentary évidence submitted on the hearing of an applica- 
tion for extradition is not accompanied by a certificate of the principal diplo- 
matie or consular ofBcer of the United States résident in the requiring coun- 
try, stating clearly that it is properly and legally authenticated so as to enti- 
tleit to be received in évidence in support of the same criminal charge in the 
tribunals of that country, as required by the act of congress of August 8, 1883, 
(83 St. at Large, 315,) oral proof that the authentication is proper may be given 
before the commissioner by an expert; and one who bas served as a judge 
and practiced law for 33 years, in the requiring country, is an expert for such 
purpose. 

Habeas corpus in re the application for the extradition of George Ben- 
son, alias Charles Bourton, alias Mayer, under the provisions of the treaty 
of extradition between the United States and the republic of Mexico of 
December 11, 1861. The application and the arrest were made under 
the first and second articles of that treaty, which, so far as they affect 
this proceeding, are as follows: 

"Article l.^ It is agreed that the contracting parties shall, on réquisition 
made in their name, through the médium ol their respective diplomatie agents, 
deliver up to justice persons, who, being accused of the crimes enumerated in 
article third of the présent treaty, committed within the jurisdiction of the 
requiring party, shall seek an asylum, or shall be found within the territories 
of the other: provided, that this shall be done only when the fact of the coni- 
mission of the crime shall be so established as that the laws of the country, in 
which the fugitive or the person so accused shall be found, would justify his 
or her appreliension and commitment for trial if the crime had been there 
committed." "Art. 3. Persons shall be sodelivered up who shall becharged, 
according to the provisions of this treaty, witli any of the following crimes, 
whether as priucipals, accessories, or accomplices, to-wit: * * * forgery, 
includihg thf* forging or making, or knowingly passiug or putting in circula- 
tion, counterfeit coin or bank-notes, or other paper current as money, with 
intent to defraud any person or persons, " etc. 12 St. at Large, pp. 1200, 1201. 

The allégations of the complaint were briefly as follows: 
That Henry E. Abbey was. in 1886, engaged in the business of manager of 
theatrical and operatic and concert troupes and companles; that there was in 
the City of Mexico at said time a theater known as the "Teatro Nacional," 
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and that in September, 1886, said Abbey engaged the same for the purpose of 
giving opéras and concerta therein for-one month from Deceraber 15, 1886, to 
.Fanuary 5, 1887, and deposited the sum ot $600, onaccountof rent: that said 
Abbey, on or a^jout December 1, 1886, advertised said opéras and concerts in 
the City of Mexico; "that thereupDn said George Benson, alîas Charles Bour- 
ton, alias Mayer, being in the City of Mexico in the republic of Mexico, did, 
on or abotit the Ist day of December, 1886, at the City of Mexico, in the re- 
public of Mexico aforesaid. and Within the jurisdiction thereof, with intent 
to defràitdsàid Henry E. Abbey and divers persons then and there residing 
in the Gity gf Mexico in the republiôof_ Mexico, and the public of the repub- 
lic of Mexico, fraudulently, felonio^sl^, and wickedly falsely make and forge 
and utter, knowing it to be forged, an instrument or writing purportii.g to 
be the act of another, by which certain rights and property were purported to 
hâve been. created, in that, at the time and place aforesaid, the said George 
Benson, oit'à» Charles BoUrton, elKas Mayer, did forgé the name and signa- 
ture of the said Henry E. Abbey to.a certain ticlset ot admission tooneof said 
opéras or concerts aboutto be givefi as aforesaid in the said Teatro Nacional. 
Wherein and whereby the said Henry E. Abbey purpbrted in considération of 
a certain suni of money to admit the holder of said ticket to said opéra or con- 
cert; bywhichfalsemâking the said Henry E. Abbey was purported to be 
bound and âflEeolèd in his propei-ty, aûd hy which false making an obligation 
on thé partof Said Henry E. Abbey to admit the holder of said ticket to said 
opéra prcpnRèrt was purported to be èreated; and that thereupon the said 
OeorgolB^nsàlnf (iHàs Charles Boaiioti, alias Mayer, sold said ticket to a cer- 
tain per3ori in the City of Mexico, whô thereupon paid to said George Bensou, 
aJ^es Charles Bourton, alias Hayer, the considération demanded by him for 
the same; that by said false oiakingiand forging as aforesaid, divers persons 
then and there residing in the City of Mexico and the said Henry E. Abbey 
were prejudiced in their rights and property." 

" Thé tictfets of which the forg^ was alleged were, save as to date and 
location of Beats, ail in Onô or'thô other of the following forms: 

Tèatro Nacional. 
'■■"■" Adelina Patti. 

Henry E. Abbey Company. 
Pirst Boxes. Number. 



Teatro Nacional. 

Adelina Patti. 

Henry E. Abbey Company. 



Great Teatro Nacional. 

Adelinai Patti. 

Henry E. Abbey Company, 

Mrst Boxes. 



Thèse tickets were ail stampedupon their face with the following in- 
scription in the form of a seal: 

Einpressa 

Patti. 

January 4, 1887. 

,^ Mexico. 
Heijry E. Abbey. • 

The relator was arrested in the city of New York January 14, 1888, 
and sued ont this writ. 

Peter Mitcfiéll, îoT velator. 

"Forgery, at the cbmraon law, is the false making, or materiaily altering, 
with intent to defraud, of any Writing whiuh, if genuihe, inight apparently be 
of légal sufificiency , or the foundation of a légal liability. " 2 Bish. Crim . Law, 
(7th Ed.) § 52S; 1 Baib. Crim. Law, (3d Ed.) 173; 4 Bl. Comm. 2^7; Alis. 
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Prin. Grim. Law; 3 Chit. Cirim. Law, 1022; "lîorgery, is Ibè fiiLse making 
or altération of any written instrument whereby anothernoay be prejudiced, 
with intent to deceive and defraud." 2 East, P.O. 84Q, "Forgery, at com- 
mon law, bas been deflned as ' the fraudaient making or altération of a writ- 
ing to the préjudice of anotber man's right,' or more recently as *a false 
making malo animo of any written instrument for the purpose of fraud and 
deceit;' the word 'making' in this lasl définition being considered as every 
altération of or addition to a true instrument." 2 Russ. Crimes, §§ 708, 709. 
It is manifest that this ticket is a false token, and not a forgery at common 
law, as the following cases will clearly demonstrate: King v. Jones, 1 Leach, 
204-206; Rex v. Mitchell, Fost. Cr. Law/119-121; R&v v. Pateman, Euss. & 
R. 456; Rex v. Moffatt, 1 Leach, 431; Reg. v. Closs, IDears. & B. Cr. Cas. 
460, (1858;) In re Windsor, 10 Cox, Crim. Cas. 121; In re Tully, 20 Fed. 
Rep. 812-«18; Reg. v. White, 2 Car. & K. 404. "Theruleestablished by the 
adjudication in this state, [New York,] and after a thorough considération 
bf the question is that if the instrument be in valid on its face it cannot be the 
subject of forgery, because it bas no légal tendeney to effeet a fraud. " Cun- 
ninyham v. Feople, 4 Hun, 457; People v. Shall, 9 Cow. 778; People v. Fltch, 
1 Wend. 198; People v. Wilson, 6 Johns. 320; People v. Stearns, 21 Wend. 
409; People v. Harrison, 8 Barb. 560; People v. Mann, 75 N. Y. 484; 2 
Bish.Crim.Law,(7thEd.)§546; 1 Whart.Orim.Law, (9th Ed.)§696; Com. 
V. iîaj^,3,Gi'ay,441; Reg. v. Boult, 2 Car. & K. 604; State v. Humphreys, 10 
Humph. 442; Com. v. Ayer, 3 Cush. 151 ; Steph, Dig. Crim. Law, p. 288, art. 336. 
To elaim that the printed name of "Henry E. Abbey Company," in circular 
form, is a forgery of a private seul is far-fetched reasoning. A seal at com- 
mon law is an impression upon wax, wafer, or some other tenacious substance, 
capable of being impressed. Warren y, Lynoh, 5 Johns. 239; 3 Co. Inst. 
169; Brooke, Abr. "Faits," 17, 30;^am« v. Smith, 2 Léon, 21; Meredith v. 
Hinsddle,2 Gaines, 362; Faundery v. Hovey, 21 Pick. 417; Répert. mot Sceau; 
Bank v. Croft, S McCord, 523; Biei-y v. Haines, 5 Whart. 563. It appears 
that the Pénal Code, under whioh the complaint was formulated in Mexico, 
was not adopted until several yefirs after the ratification of the treaty of De- 
ceniber 11, 1861. ïhere is no évidence, therefore, tending to show that the 
relator committed the crime of forgery according to any Mexican law, which 
was in force at the time the treaty went into efEect. 

S. MaUet- Prévost and De Lancy Nicoll, for respondents. 

In extradition proceedings "the complaint need notbe drawn with the for- 
mal précision and nicety of an inrlictment for final trial, but it should setforth 
the substantial and material features of the offense." In re Henrioh, 5 
Blatchf,414; Spear, Ext. 250; 1 Bish.Crim. Proc. § 231; PeopU v. Hicks,lb 
Barb. 158; Payne v. Barnes, 5 Barb. 465; In re Herrea, 33 Fed. Rep, 165. 
The fabritated ticket was the subject of forgery at common law. 4 Bl. Gomm.: 
24: 3 Co. Inst. 169; Rex v. Coogan, 2 East P. G. 853; Rex v. Tayhr, U. 
653; Rex v. Jones, 1 Leach, 366; Rex v. Parkes, 2 Leach, 775; 2 Russ. 
Crimes. 709; 2 Bish. Crim. Law, § 523; 1 Whart. Crim. Law, §§ 653, 680, 
682; 3 Chit. Crim. Law, p. 1023; Barb. Crim. Law, (2d Ed.) pp. 114, 115. It 
is enough if the instrument was calculated to defraud. 1 Whart. Crim. liaw, 
§§ 694, 745; Qrant <& Hoppers' Cases, 2 City H. Rec. 142. When a writihg, 
like a tht-atre ticket, is so incomplète in form as to leave it nncertain in law, 
whetlier it is valid, it may be shown to be valid by averment and proof of ex- 
trinsic facts. 2 Bish. Grim. Law, § 537; 1 Whart. Crim. Law, § 740; ^fchb. 
Crim. Pr. 574, note; Rex v. Martin, 1 M^ody, Cr, Cas. 483; Rex y. House- 
man, 8 Car. &P. 180; Rex v. Vaughan.M. 276; Rex v. Boardman,2iî6c>dy 
& R. 151; sèe, also, People v. Harrison, 8 Barb. 560; Com. r. Costello, 120 
Mass> 367. That the ticket^ and the name of Heni-y E. Abbey stamped upon 
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it, was printed instead of written does not affect the question, for forgery may 
be committed by prlnting as well as by writing. 2 Bish. Orim. Law, §§ 525, 
527; Peoplev. R?ioner, 4:Pa.tk. Criin,B. 166; 1 Whart. Crim, Law, § 675; Com. 
V. Ray, 8 Gray, 441; Kex v. 8mith, Dears & B. Cr. Cas. 567; Rex v. Rinaldi, 
9 Cox, Crim. Cas. â91; Cliit. Cont. (lOtli Amer. Ed.) 72; Schneider w.Nor- 
ris, 2 Maule & S. 286; Wheeîer v. Lynde, 1 Allen, 402. Section 5 of the act 
of congress of August 3, 1882, (22 U. S. St. 215,) provides "that in ail cases 
where any dépositions, warrants, or other papers, or copies tliereof, sliall be 
offered in évidence upon tlie hearing of any extradition case nnder title 66 of 
the Bevised Statutes of tlie United States, such dépositions, warrants, and otlier 
papers, or the copies thereof, shall be received and admitted as évidence on 
such hearing for ail the pur poses of such hearing, if they shall be properly 
and legally authenticated so as to entitle them to be received for similar pur- 
poses by the tribuuals of the foreign country f rom wl)ich the accused party shall 
bave escaped; and the certiflcate of the principal diplomatie or consular offlcer 
of the United States, résident in such foreign country, shall be proof that any 
déposition, warrant, or other paper or copies thereof, so oflered, are authenti- 
cated In the manner required by this act. The certiflcate provided for by the 
act isconclusive proof on the question of authentication; but it is not the only 
proof that may be offered upon that point. Authentication in regard to orig- 
inal papers may be made by oral proof given hère. In re Fowler, 18 Blatchf. 
437,4 Fed. Rep. 303; Inre McPhun, 30 Fed.Rep. 57; In re Wadge, 15 Fed. 
Rep. 865. 16 Fed.Rep. 333, and 21 Blatchf. 300. For the purpose of proving 
the law of Mexico in relation to the authentication of copies of original docu- 
ments, and the admisslbility of thèse as évidence of the crime of forgery in tlie 
tribunals of Mexico, the proseeution offered in évidence copies of the Pénal 
Code of Mexico and of the Code of Criminal Procédure. Thèse copies were f ur- 
nished by the consul gênerai of Mexico at New York, were talîen f rom his of- 
fice, and purport to be issued by the authority of the government of Mexico. 
Under the provisions of those Codes, the copies attached to the application for 
the extradition of the relator are declared to be admissible in évidence solely 
by virtue of their being public instruments and irrespective of the nature of 
their contents. This vie w of the law is supported by the testimony of the ex- 
perts examined on the subject. Thèse experts were John W. Foster, alawyer 
by profession, who had been minister f rom the United States to Mexico for many 
years, and Ignacio Alas, sometime a judge of the superior court of Mexico, 
and for 32 years a member of the bar of that country. Their testimony was 
to the effect that the papers in question were properly and legally authenti- 
cated so as to entitle them to be received by the tribunals of Mexico as évi- 
dence of the crime of forgery. 

Lacombe, J. 1. The first point raised by the relator is that the the- 
ater ticket which is the subject of the charge was whoUy printed, and not 
written. Counsel cites from Blackstone, Bishop, Best, and Russell défi- 
nitions of the crime of forgery at common law, which describe it as the 
false making, etc. , of a writing or a written instrument. It was element- 
ary law, however, long before Blackstone's day, that printing is writing 
in the légal sensé of the terni, and an instrument, the words of which are 
printed either whoUy or in part, is equally valid with an instrument 
written by a pen. Signature by impression from a stamp was no doubt 
infrequent when its use by Mr. Crawford, secretary of the treasury, was 
approved, but the necessities of modem business hâve madé it a common 
practice, and of its validity under the common law there can be no doubt. 
Hde law dictionaries of Burrill and Abbott under word "writing;" 2 Bl. 
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Comm. 297; 1 Op. Atty. Gen. 670; Savm.dersonv. Jackson, 3 Esp. 180; 
Same v. Same, 2 Bos. & P. 238; Clasrni v. Bailey, 14 Johns. 490; ifei- 
shaw V. Foster, 9 Pick. 812; and cases cited on the argument. 

2. The relator next çontends that forgery at common law cannot be 
predicated of such a ticket as this because it did not contain a contract. 
There was no considération expressed in it, nor did it contain any prom^ 
ise. The very définitions, however, which he cites under his first point 
speak of the written instrument as one which, *'if genuine, mighttippar- 
ently be of légal efBcacy, or the foundation of a légal liability," or "by 
which another may be prejudiced." It is not necessary that the subject 
of forgery be shown to be a complète executory contract expressing a 
considération. Instruments of évidence by which a contract is proved 
may be forged just as well as the contract itself if whoUy expressed in 
writing. See opinion of Judge Brown, in this circuit, in Re Tvtty, 20 
Fed. Rep. 812. There is a line of authorities, many of which are cited 
by the relator, which hold that where the forged instrument purports to 
be a contract, and is void on its face, it is not the subject of forgery. 
Thus, in King v. Jones, 1 Leach, 204, the bogus bank-note was void on its 
face. It would not hâve been a bank-note if genuine, and no outside 
testimoiiy could bave made it such. In Re Mitchell, Fost. Cr. Law, 119, 
the forged order was hdd not to be an order within the terms of the 
spécial statute under which the prisoner was indicted. Hère, as relator 
çontends the case must be decided by the rules of the common law. In 
Eex V. Pateman, Russ. & R. 455, the bogus instrument was unsigned, 
and therefore, if genuine, did not purport to be a promissory note. In 
King v. Moffatt, 1 Leach, 431, the bill of exchange, if real, would not 
hâve been valid because it failed to comply with statutory requirements. 
No évidence could make it valid. In Queenv. Closs, 1 Dears. & B. Cr. 
Cas. 460, the court merely held that a picture was not a document or 
writing. In Re Windsor, 10 Cox, Crim. Cas. 121, the prisoner was dis- 
charged because the false entries which he made did not purport to be 
made by another. In People v. Savage, 5 N. Y. Crim. Rep. 543, where 
défendant was charged with forging and altering a pawn ticket, the con- 
viction was reversed because the district attorney and the court were ap- 
parently satisfled with the soundness of the contention of prisoner's coun- 
sel that by the Pénal Code of New York, under which the trial was had, 
the définition of forgery is much narrower than at common law. In 
People V. Martin, 36 Hun, 462, the railroad bonds were unsigned, and 
the same was the case in Ounningham v. Peopk, 4 Hun, 457. In People 
V. Mtch, 1 Wend. 198, the prisoner altered the date oif an order drawn 
by him, accepted, paid, and theretofore returned him. In People v.Wil- 
son, 6 Johns. 320, the bank-note being for less than one dollar, its circu- 
lation was forbidden by statute. In People v. Harrison, S Barb. 560, 
the acknowledgment was defective on its face. In People v. Mann, 75 
N. Y. 484, the prisoner, a county treasurer, signed his own name to the 
obligation. Conviction was reversed because the instrument did not 
purport to be the act of another. It was false assumption of aulhority, 
not forgfry. It i«, moreovor, well settled by authority that where. the 
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forged instrument is not void on. its face, but only •încomplete or uncer-» 
tain, eKtrj[nsio,evidence may be introduced showing itS validity. Such 
an incomplète instrument may be the subjectof forgery.. ïhere is noth- 
ing upon the fftce of thèse tickets which proclaims them void. They 
are in the usual form of such instruments which do not ordinarily con- 
tain the expression of a considération, or a distinct agreen;ient expressed 
in words to admit the holder. Npne the less the holders of them, if gen- 
uine, would find them of lega] efBcacy if, the performance being given, 
they were arbitrarfly refused admission, and came into court to enforce 
their rights. In addition to the numerous authorities in support of 
thèse propositions cited in the complainant's brief it wiU be sufficient tq 
refer to Peopk v, Stearns, 21 Wend. 409; Corn. y. Ayer, 3 Cush. 151-, 
McCrea v. Marsh, 12 Gray, 211; Drew v. Peer, 93 Pa. St. 234; Wood v. 
imd6i<ter, 13 Mees. & W. 838; Taylerv. Fdfers,? Taunt. 374; Burtonv, 
Scherpf,! Allen, J33; Magoverning v, Staples, 7 Lans. 145. 
, 3. Therejjator contends that the documentary évidence submitted was 
not accompanied by a certificate of the principal diplomatie or consular 
oÇicer of the United States résident in Mexico, stating clearly that it is 
properly and legally authenticated, so as to entitle it to be received in év- 
idence in support pf the same criminal charge by the tribunals of Mex- 
ico. The certificates are undoubtedly defective, but Judge Blatçhford, 
in Re Fowler, 18 Blatchf. 437, 4 Fed. Rep. 303, held that authentication 
may be made by oral proof given hère. See, also. In re McPhun, 30 
Fed. Rep, 67; In re Wadge, 15 Fed. Rep. 364, 16 Fed. Rep. 332. The 
évidence in support of the certificates in this case, which was given by 
the witness Alas, .was, under the rules laid down in thèse cases, compé- 
tent and BuSicieut. 



The Sea Witch,' 

Tebo v. Thk Sra Witcr, 

(District Court, 8. D. New York. March 2S, 1888.) 

^HIPPINO— DOMBSTIO LiBHS— RuPAIKS-rAUTHOBITY OF OWNBK OR AOEKT— StATE 

j , , STATDTES. . , ' : 

The yacht Sea Witch was owned by one W., who had authorized B. to pro- 
i cure her sale. B. in turn employed a yacht broker, and negotiations were 
Kad for a sale to ohe F. About July Ist B.'s autliority was revoked by W., 
who, on the 3d of July, made an informai written Instrument of sale toclaim- 
ant. B. and tlie broker, however, continued their negotiations wlth F., and 
about the 8th of July came to a verbal agreement with him for a sale, after 
Which the broker, at F.'s request, ordered libelant to do caulking on the 
yacht. The verbal agreement between F. and the broker was hever ratifled 
by the oWner, and the work on the vessel was stopped by claimant. Spécifi- 
cations were flledto secure thé lien, and this libel tlled to enforce it. Heli, 
, .'■■ that the repairs were made without the authority of the pwner or agent, vr 
any one authorized to charge them; no lieu was thereforë created on tt>« ^és> 
sel, and the libel shoùld be dismissed. 

! . ' Reported by Edw. G. Benedlot, EsQ., of the New Yerk bar. 
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In Admiralty. 

Wilcox, Adams & Mackliil, for libelant. 

Goodrich, Deady & Ooodrich, for claimant. 

Brown, J. Between July 6 and 12, 1887, the libelant performed cer- 
tain labor on the domestic yacht Sea Witch, in hauling her out, cleaning 
her bottom, and doing some caulking, amounting to $193.59. Spécifica- 
tions were duly filed to secure a lien under the state law, and this libel 
was filed to enforce it. The défense is that the repairs were made with- 
out the authority of the owner, and not, as required by the statute, upon 
any contract of the " master, owner, charterer, builder, or consignée, or 
by the agent of either of them . " The évidence shows that the yacht was 
owned by one Wathen. She had been lying for a long time iinused in a 
basin at Twenty-fifth street, Brookl^'n. Watheri had authorized one Bond , 
as agent, to procure a sale of the yacht j who had employed a Mr. Hubbe, a 
yacht broker, for that purpose. Negotiations were had with one Freeman, 
and, while thèse negotiations were pending, Bond, at Freeman's request, 
authorized the yacht to be hauled out for examination. The évidence in- 
dicates that Bond's authority was revoked at least by the Ist pf Jùly. 
On July 2d the owner made an informai written instrument of sale to 
the claimant. Bond and Hubbe, however, continued their negotiations 
with Freeman, and on the 8th came to a verbal understanding with him 
for a purchase; and either ^pn, or soon afterwards, Hubbe, at Freeman's 
request, ordered the caulking to be done. A few days afterwards Free- 
man told Bond he was making repairs amounting to about $200, and 
Bond said that no doubt the trade woQld go through, and it would be 
ail right. The next day the claimant appeared at the basin, and drove 
off the men engaged by or for Freeman, upon the yacht; and his verbal 
bargain with Bond was never ratified by the Owner. Upon thèse facts I 
cannot find that the repairs, or the caulking, were contracted for either 
by the owner or the agent of the yacht, or by any one authorized to 
charge fhemi. The case is différent from that of 2%e John i^amm, 14 
Blatchf. 24. In that case fuU possession and apparent ownership had 
been conferred upon the person who had contracted the debt. Hère 
there, waS no such possession transferred; no act of the owner tendiûgto 
mislead the libelants; no apparent right of possession was given to Free- 
man or to Hubbe, and there was no authority or semblance of authority 
from the owner to Hubbe to order any repairs. Notwithstanding, there- 
fore, the inequity of the claimant's obtaining the benefit of the caulking 
without paying for it, I do not see any légal ground on which I can aid 
the libelant in the recovery of his debt. 

As respects the charge for hauling out, the évidence shows that thàt 
was ordered by the agent of Wathen while he was owner, and before 
Bond's authority was canceled. For that item in the bill amounting to 
$25, I think the libelant is entitied to recover, with interest and costs. 
The rest I am constrained to disallow. 
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Gbeenweli. r. Ross et al. 
(Oireuil Court, E. B. Louiêiana. March 36, 1888.) 

I. Shiptoto — Chabter-Pabty— Bbeach op Contract. 

A charter-party provided that the charterer should hâve the option of c»d- 
celipg it, if the ship wàs not ready for a cargo of "lawful merchandise " on 
or before a certain day, and that he should hâve notice of such readiness. It 
appeared that at 8:50 p. m. of the day flxed, and while the ship was hunting a 
landing, so that notice could not be speedily delivered the charterer first gave 
notice of his intention to ship grain, which was shown to be "lawful, "but 
not "gênerai merchandise, " requiring spécial préparations to make a ship 
ready for it. The ship was ready for a cargo of "gênerai merchandise, " and 
the requisite notice given the charterer at 4:12 p. m. of the day âxed. ffeld, 
that the ship complied with the charter-party, and that the charterer' s refusai 
to f urnish cargo was a breach of contract, the notice of intention to ship grain 
not being in reasonable time. 

g, Same—Refusal TO Load—MbasttSb OF Damages. 

In an action for refusai to f urnish cargo acçordin^ to the tertns of a charter- 
party, libelant may recover for» différence of freight between a cargo ob- 
tained and that contracted for, less freight refused because bf space occupied 
: by extra fuel required to make a longer voyage, but not forexpenses incurred 
to flçX defendant's liability, -the ship being unconditionally refused, nor for 
dèmurrage, when the ship wàs loaded in less time after the contract was re- 
pudiated than was allowed by the cbarter-party. 

& Bamb-^fper to Load AT LowER Ratb. 

. In an action for refusai to load a ship according to the terms of a charter- 
party, where défendant afterwards oflered to take the ship at a lower rate, 
the différence between the two rates will be taken as the measure of damages, 
the case offering no better, and such a course being fair to both parties. 

In Admirai ty. Libel for damages. On appeal from district court. 
Libel for damages for breach of charter-party, by Thomas George 
Greeuwèli against Ross, Keen & Co. 
Jas. McGonnell, for libelant. 
E, W, Huniingion and Joseph P. Homor, for claîmant. 

Pardee, J. The charter-party contains, among others, the following 
stipulations, to-wit: 

"That the vessel shall, with ail convenient speed, sail and proceed to New 
Orléans, or as near tbereto as shecansafelyget, and there load underthe rules 
and régulations of the New Orléans Maritime Association, from the said mer- 
chants, their agents or assigns, as customary, a f ull and complète cargo of lawful 
merchandise at the option of the charterers. Pourteen weather working days 
ttrè tô be allowed charterers for loading said vessel, which time is to commence 
on the day after the vessel is ready with clean-swept holds to receive cargo, 
and written Jiotice (with surveyor's certificate of readiness attached) given of 
same to charterers. Should the vessel not be ready for cargo, at New Orléans, 
on or befor^ the 28th December, 1883, the charterers or their agents hâve the 
option of cairiceling this charter." 

Thèse, provisions, taken together, show that under the contract the 
ship could be refused, provided that the vessel should not be ready for 
cargo at New Orléans on or before the 28th December, 1883; that the 
ship was to be loaded under the rules and régulations of the New Orléans 
Maritime Associatiou with a fuU and complète cargo of lawful merchaa- 
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dise at the optîon of the charterers; and that the time for loading was to 
commence from the day after the ship should be ready with clean-swept 
holds, and written notice thereof, with surveyor's certificate attachée!, 
should be given to charterers. From the évidence in the case there is a 
distinction to be noticed between gênerai merchandise and lawful nier- 
chandise. Grain is included in the latter and not in the former. It is 
also to be noticed that for a cargo of grain spécial préparations as to readi- 
ness for cargo are required. As the vessel was to be in New Orléans 
ready for cargo on or before the 28th December, 1883, under penalty of 
cancellation of the charter-party, at the option of the charterers, and as 
the character of the cargo was also at the option of the charterers, it would 
seem that under the contract it was the duty of the charterers to give 
reasonable notice to the ship of the kind of cargo intended to beshipped, 
if the cargo intended was such as to require spécial préparations, in order 
that the ship should be ready to reçoive it. The ship was in New Or- 
léans on December 28th, 1883, readj' to receive a cargo of gênerai mer- 
chandise, and charterers were notified thereof, in writing, at 3:50 p. m., 
and again notified in writing at 4:12 p. m. of that day; the latter notice 
haying attached surveyor's certificate of readiness for gênerai cargo, the 
latter executed at 3:45 p. m. If the time of day at which this latter no- 
tice was served cuts any figure in the case, (which I am inclined to doubt, 
for the option, of canceling retained by the charterers does not refer to 
the rules of the New Orléans Maritime Association, and the loading, not 
the arrivai, was to be governed by said rules,) then I think it clearly es- 
tablished by the évidence that the delay was imputable to the charterers 
in not selecting an availablelanding; and that, even under thèse circum- 
stances, the notice was given in time. 

It seems under the évidence that the first written notice given by the 
charterers of any intention to ship grain was at 2:50 p. m. of the 28th, 
at the time that the ship was hunting a landing, and when it could not 
be speedily delivered; and was not in reasonable time to prépare the ship 
for grain, if notice of readiness, with surveyor's certificate, was required 
to be given in writing, and was also required to be given to the charter- 
ers préviens to 4 p. m. of that day. The évidence is somewhat conflict- 
ing as to any verbal notice being given of an intention to furnish g-rain 
for the part or the whole of the cargo. The conversations of défendant 
Ross with Foster, clerk of the ship's agents, even if expressing a fixed 
pi^rpose to furnish a cargo of grain, cannot be considered as notice to the 
ship; and by Mr. Ross' évidence, he was not then clear in bis statements 
to Foster. He says in bis examination in chief: "The night of the 27 th 
I told Mr. Foster that if I had to load the Lemuria, that I intended ta 
ship grain on hçr." On cross-examination he sayshe told Foster that 
,he should give her a part cargo of grain. This is indefinite, and, if the 
conversation took place as stated, it bound the charterers to nothing, 
much less the ship. The next verbal notice claimed by the charterers 
was in conversation between Mr. Ross and Mr. Hall on the 28th Decem- 
ber, sometime between 12 o'clock m. and 2:30 p. M. I do not find that 
Mr. Ross testifies specificàlly as to what was said in this conversation, but 
v.34F.no.8— 42 
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that, in gênerai terme, he gave àôtice of intention to loàd tlie steamer 
with grain. Mr. Hall testifîes that Mr. Ross in conversation said that 
he might give her grain, but that the written notice of 2:50 p. m. was 
the first information that he had oî the positive intention of the charter- 
ers to load the ship with grain. The entire évidence on the subject of 
verbal notice leadij me to the conclusion that at no time previous to 2:50 
p. M. of'thè 28 th did the charterers communicate to the ship's agepts any 
positive intention to ship grain, and even to doubt whether they had 
any such intention in their owii mind. This conclusion is supported 
by the fact that in the written note of 9:50 a. m. nothing is said in re^ 
gard to cargo. And it may be said with regard to this notice, that while 
it intimâtes that at that titne no wharf had beenengaged forthe Lemuria, 
Lincoln, of the firm of Ross, Kéen & Co., testifiès that at 7 o'clock on 
the moming of the 28th he had procured an assignment from theharbor- 
master for the Lemuria outside of the "Hector," and within an hour, to- 
wit, by 8 o'clock, he had reported thé fact to the office. The conduct 
of the parties, arid the conflictirig évidence in the case, is only explain- 
able by the fact that rates of freight had fallen since the charter-party 
was exeCuted; the ship had been delayed, her agents and master were 
making streniioUs efforts to ëave the charter-party, while the charterers 
wère anxious to cancel thÇ' charter-party, ahd were throwing such obsta- 
cles in thé jvay as a technical construction of thô chartei'-party would 
seem to permit^ On the wholè^se I conclude, as did thé district judge, 
that in substantial compliance with the charter-party, the ship Lemurïà 
wàs at New Orléans ready for cargo on the 28th day'of December,1883, 
and that it Wasâ bfeach of oonlract for the charterefs to refuse tofurnish 
cargo accordingto the tenns of said charter-partj'. 

Thé damages claîpied by libelànt for this breach of con tract are made 
up of thé différence in freight ds per freight list actUally obtaihed, and 
freight as' ptei" charter-party, to which is added the différence in commis- 
sions, instirarice, and in priée of coal at New Orléans àhà &t Halifax, 
thfeé days*demùrrage, notaries'fees, court fées, ahd stenographer's charges, 
àll amounting tb $3,024.12. Undoubtedly the différence of freight be- 
tween the cargo obtained and the one contracted for furnishes the best 
rule for thè asûertainment of the amount of daniages. To be conclusive 
oh the parties, however, the cargo obtained and thé voyage should be 
Bubstantially the sàmé as provided for in the chairter-party. Thèse con- 
ditions do not eiist in this case. The charter-party provides for a voy- 
age to a direct port in the United Kingdom or on the continent, with dé- 
viation to Halifax for coal; and that the vessel should take sufficient coal 
àt New Orléans to steam aU the way from New Orléans to Halifax, and 
no more; and that the whole of said steamer, including ail securely cov- 
ered spaces on deck, and any ballast tanks arranged for cargo, with the 
exception only of the captain ahdbfficers'cabins,engineand boiler houses, 
engine-fo'om, ordinary side bunkers, the necessary room for the accom- 
modation' bf the crew.and theètorageof thesails, cables, and provisions, 
shall bé for the sole use, ànd at the disposai of the charterers for cai^o. 
The voyage actually madë, and for which cargo was obtained, was di- 



GREENWEIJ. V. R0S3. 6591 

rect to Lîverpool, wHhout déviation to Halifax, and much cargo space 
(a?; specified in charter-party) yvas necéssarily taken up by the additional 
amount of coal required to steara ail the way to Liverpool. The libel- 
ants' bill shows that this additional amount of coal amounted to 200 tons, 
and the évidence shows that freight was turned away from the vessel, 
and that thaï amount of space utilized would haverealized about $1,000 
additional freight charges. The stipulation in regard to coaling at Hali- 
fax was in favor of charterers, and to the détriment of the ship, as it in- 
creased the cargo's space, and necessarily prolonged the voyage, with 
port charges at Halifax. The less price of coal at Halifax was a point 
in favor of the ship, but the advantage was offset by port charges and 
expenses. 

Under this slate of facts 1 am at a loss to understand how the libel- 
ant can claira as a part of his damages the différence in price of coal 
at New Orléans and at Halifax. Nor do I understand why the damages 
should be enhanced by notariés' fées, court's fées, and stenographer's 
charges. The libelant was at liberty to incur such expenses; but, as 
the ship was unconditionally refused at 4:12 p. M. of the 28th, such ex- 
penses to fix liability were wholly unnecessary. Any other view would 
defeat libelant entirely, for the notice of 2:50 p. M. of the 28th required 
the ship tq get ready for a part cargo of grain, and she was never so fitted 
and tendered. Under the charter-party the cargo was to be loaded un- 
der the rules of the New Orléans Maritime Association, and 14 weather 
working days were allowed in which to load the vessel. Under this con- 
tract and the said rules, weather working days do not inelude Sundays, 
nor holidays, nor days on which business is interrupted by weather; 
and said rules provide further that rain during working hours previous 
to noon shall prevent that day from counting; rain after noon previous 
to 4 p. M. shall prevent that half of the day from counting. Under 
the évidence, and applying the said rules, and counting December 29th 
as the first day, the loading of the Lemuria after the charter was repudi- 
ated, did not consume 14 weather working days, so that it would seem 
that the répudiation of the charter gave rise to no claim for damages by 
way of demurrage. 

There is évidence in the record that after the répudiation of the char- 
ter, the défendants offered the agents of the ship £40 (5 shillings less 
than price in the charter-party) per net registered ton, other conditions 
similar to previous charter-party. This offer was notaccepted by the 
agents of the ship. It is urged in this case, by the libelant, that this 
offer shows that the charterers refused the vessel for no other reason than 
the décline in freights. The détendant Ross testifies: "We made this 
offer for the express purpose of limiting any loss that might arise should 
a lawsuit bè entered for damages, which we wereinformed wasintended." 
The district judge took this offer as made in good.faith, and as the best 
guide, undier the circumstances of the case, in fixing tlie damages tq 
which the libelant was entitled for breaCh of cou tract. It certaiiily is 
a guide to whiCh the défendants cannot object. If we tiike libelant's bill 
and eliminate therefrom the amounts charged for coal and demurrage, 



660 FEDERAL BEPOETEH. 

and deduct $1,000 for loss of cargo by taking coal in New Orléans,— 
three déductions which should certainly be made, — we bave uearly the 
same amount as we obtain if we take the ofFer of the défendants, above 
stated, as determining the damages. Therefore, as the amount of dam- 
ages as determined by the said ofïer is fair to the défendants, not unjust 
to the libelant, is the best the case offers, and was approved by the dis- 
trict judge, it will be taken in this court as the basis for a decree. This 
fixes the libelant's damage at 5 shillings sterling per net registered ton of 
the ship. Let a decree be entered in this case in favor of the libelants 
for $1,296, With 5 per cent, interest thereoh from January 15, 1884; 
the défendants and their sureties to pay the same, together with the costs 
of the district court; the libelant to pay the costs of transcript and of this 
court. 



Thk Baltimore.' 

New York & C. S. S. Co. v. The Baltimore. 

(District Court, 8. D. New York. Marcli 22, 1888.) 

1. Collision — Steameb and Fbruy-Boat— Cbossing Couhses. 

The steamer C, while comingdown the North river, and approachîng her 
wharf in New York city, was run into by the ferry-boat B., which was near- 
ing her slip ia New York on her trip from Jersey City. Each vessel signàled 
her -intention to pass ahead of the other, and eaoh kepton her course until 
within some 2Û0 feet of the place of collision, when both reversed. JSeld, that 
the C. was in fault (1) for not avoiding the B., which was on her starboard 
hand, and not signaling in time; (2) for attempting to pass to the left, when 
that course was not necessary, without a previous understanding by signal 
with the ferry-boat; and (3) for not reversing sooner. Held, that the ferry- 
boat was also in fault, though she had the right of way, for not stopping and 
backing when the purpose of the C. to go ahead became clear, and it was 
manifest that the C. could not, or would not, by her own efforts, avoid col- 
lision. 

2. Same— JiNTBRiNG Slips— Rulbs. 

Ferry-boats must observe the usual rules of navigation when not so near 
their slips that observance of such rules will occasion embarrassment in en- 
tering. 

iu Admiralty. Libel for damagea. 
II. D. Van Orden, for libelant. 
Biddle & Ward, for claimant. 

Beown, J. At about half past 7 in the morning of September 15, 
1886, as the libelant's side-wheel steamer Catskill, was coming down the 
North river and approaching her wharf at the foot of Jay street, she came 
in collision with the ferry-boat Baltimore, which was coming xip from 
the Jersey City ferry to her slip at Desbrosses street. The starboard bow 
of the ferry-boat struck the starboard bow of the Catskill about 50 feet 

'Reported by Edward G. Benedict, Esq., ol tUe New York bar. 
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from her stem, and penetrated her side about seven feet, doing her very 
considérable damage, for which this libel was filed. The place of collis- 
ion, as I find, was about 500 feet off the end of pier 27, new number, 
at the foot of Hubert street, and about 650 feet below the Desbrosses- 
Street slip, and about 1,100 feet above the pier at the foot of Jay street, 
where the Catskill was to land. Each side claims that its own boat was 
stopped at the time of the collision. I am satisfied, however, that this 
was not the case as respects either. The Catskill, until she had passed 
Desbrosses-Street ferry, was running at the rate of 10 or 11 knots, being 
then about six or seven hundred feet ofif the ends of the piers, and head- 
ing for her pier at the foot of Jay street. After passing that slip, she 
gave a signal of two whistles to the ferry-boat, indicating that she would 
pass ahead of her; she next gave différent signais to three or four other 
î)oats which were lower down in the river ; and then, on perceiving that 
the ferry-boat was not giving way, she gave theorder to stop and reverse 
her engines when within about 200 feet of the place of collision. The 
ferry-boat was coming up the river, heading for the end of the second 
pier below her slip. The Catskill was observed a third of a mile distant. 
Three separate signais of one whistle, each at short intervais, weregiven, 
indicating that she would go ahead of her. No answer was heard until 
they were quite near. The order to reverse was given about 200 feet 
only from the place of collision, and only three and a half or four turns 
•of the engine backward were obtained before they struck. Thèse cir- 
■cumstances, with the character of the wound, leave no doubt that both 
vessels had considérable headway at the moment of collision. Both 
boats had long been accustomed to run on their respective lines; the 
-course and intention of each were perfectly understood by the other. 
Each bas invoked in its own favor the ruling in the case of The John S. 
Darcy and The Isaac L. Fisher, 29 Fed. Rep. 644, claiming she had a 
right to be unobstructed while making her slip or wharf. I do not 
think that rule is, in the présent case, applicable to either; for the rea- 
rson that the place of collision was not immediately adjacent to the land- 
ing place of either, and because both could hâve pursued the ordinary 
course of navigation, according to the rules, without causing embarrass- 
ment to either in making her slip. The place of collision was, as I 
bave said, some 1,100 feet above the wharf of the Catskill, and some 
650 feet below the slip of the Baltimore. The Catskill could hâve passed 
to the right without difficulty; and the Baltimore could, without the 
slightest embarrassment, bave stopped, and gone astern of the Catskill, 
as, too late, she endeavored to do. I cannot find, therefore, that there 
was in fact any spécial circumstances which, under the twenty-fourth 
rule of navigation, made a departure from the ordinary rules necessary. 
The primary obligation rested upon the Catskill to keep out of the 
way, as she had the Baltimore on her starboard hand. She was infault 
— First. For not signaling to the Baltimore earlier than she did. This 
was first done at less than half the distance required by the inspecter'» 
rrules. Second. She was further in fault for undertaking to pass to the 
îleft when that course was not necessary and without having first had a^ 
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common underatanding by an acqùiescing signal frona the Baltimore, 
when she was not sufficiently in advamce to enahle her to pass ahead of . 
the^ Baltimore withoiit danger, or Sirithout assistance from the Jatter. The 
maneuver was, therefore, ât her own risk. The Gity of Hartford, 11 
Blatchf. 72, 74; TU Fanwood, 28 Fed. Rep. 373; The VanderUlt, 20; 
Fed. Rep. 650; : The Nerms, 23 Fed. Rep. 448. Third. For not revers- 
ing sooner when the ferry-boat was seen approaching near at, considér- 
able speed, and the danger of collision was manifest. 

As respects the Baltimore, the case issimilarto niany others, in which, 
notwithstanding the primary &ult.ia that of the vessel bound to keep 
out of the way, the other vessel is also hdd in fault for not stopping and 
backing as soon as the purpose of thé former vessel to go ahead was clear, 
and when it was manifest that the other could no longer, by her own ef- 
forts, avoid collision. The Coluvibia, 25 Fed. Rep. 844; The Frida, 28 
Fed. Rep. 249; TheFmwood, Id. 373; TheAurania, 29 Fed. Rep. 99. So 
long as the vessel bound to keep out of the way has clearly time and 
space enough to do so, and thére are no certain indications of any con- 
trary intent, the other vessel bas a right to présume that the former wiU 
do her duty, and is not bound, under rule 21, to stop and reverse. 
When that limit is passed, rule 21 requires immédiate stopping and re- 
versing, if necessary to avoid collision. The pilot of the Baltimore in 
this case did not stoptill much beyond that limit. He had spécial rea- 
Bon to be upon his guard, because there were sèveral vessels below, to 
which the Gatskill was obliged to pay attention; and because he got no 
response to several of his own signais to the CatskilU The course of the 
Gatskill was plain. She was nearing the shore, evidently making for 
her wharf, and unless she sheered to the westward some considérable 
time before reaching the place of collision, which she did not do, it 
would be difficult for the ferry-boàt even to reach her slip by going 
through the comparatively narrow passage to the right, or to the east- 
ward of the Gatskill. The GatskiU, instead of sheering to the westward, 
as she might bave done to make;room for the Baltimore to pass easily 
to the right, manifested from the first a contrary intention ; she con- 
tinued on her coutse to run ahead of the Baltimore at ràpid speed. The 
pilot of the Baltimore saw whatshe was doing, and knew, or ought to 
bave known, her intentions; but he did not reverse until within about 
200 feet of the place of the collision, long after the course and the inten- 
tion of the Gatskill to cross his bow were plain. The pilot knew that 
by biacking earlier he could not possibly do any harm, nor in the léast 
thwart the purpose of the Gatskill. The right of way is not a right to 
run into unnecessary collision. The Non Pareille, 33 Fed. Rep. 524, and 
cases cited; The Béryl, 9 Prob. Div. 137. Notwithstanding the fact, 
therefore, th^t the primary fault was the Gatskill's, iri presuming that 
the ferry-boat. would give way to her, and in attemptîng to run ahead 
upon that expectation, the ferry-boat must also be held to blâme. The 
greatstake in thelivesand property of innocent persons forbids any relax- 
ation of the rule that reiquires, in the faceof an impending collision, that 
each boat shall take such timely and suitable measures to avert it as are 
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withîn her pdwer, without référence to the original sp-caUed right of way. 
Thô damais and costs must therefore be divided. The libelant is en- 
titled to à decree for half his damages and costs; and a référence may be 
taken to compute the amount, if not agreed upon. 



The Louisiana.' 
The New Orléans. 



MiLLABD V, The New Ori-eans. National Stoeage Co. v. The LouiSr 
LANA. Van WiE V. Same. New York Harbor Tow-Boat Co. o. 
Same. 

(Dùiriet Court, S. D. New York. March 24, 1888.) 
Saltagb— FiBE ON Pibr— TovriNG Vbssbls ihto Stebam— AppobtionmeNt of 

AWARD. 

On the afternoon of Janaai-y 29, 1887, a flre broke out on the bulkhead adjoin- 
ing piers 8 and 9, North river, in the city of New York, and spread witli great 
rapldity along pier 9. The steam-ship Louisiana lay moored on the northerly 
Bide of this pier, atid the steam-ship New Orléans on the southerly aide, and 
both vessela caugltt are. two tugs hauled the Luuisiana into the stream, and 
two others assisted in puttitig out the flre. Two othér ttigs hauled out the 
New Orléans; oneof them rendering but slight service was not a partyiherein. 
The Bteam-ships were in great danger if they remained long at the pier. 
There was at no time any spécial péril to the tugs. The Louisiana and cargo 
were worth f rpm $300,000 to $400,000; the New Orléans was worth $130,0d0. 
The above suits were brought by the varions owners of the tugs to recover 
salya,ge. Hetd, that the Louisiana should pay $3,000 as salvage to the, four 
tugs which assisted her, viz., $1,400 to those that hauled her out, and $600 to 
the Others; and that the New Orléans, whose danger was greater, though her 
value lesS, should pay the same to the libelant's tug; the awards to bç diyided 
three-fourths to the owners, one-fourth to master and crew. 

In Admiralty. Libel for salvage. 
George H. Bruce, for storage company. 
WUcoix, Adams & Macklin, for MÛlard. 
John E. ParsonSy for claimants. 

Brown, J. The above libels were filed to recover for salvage services 
rendered to the steam-ships Louisiana and New Orléans on the afternoon 
of .Tanufiry 29, 1887. At about 4 o'clock of that day a fire broke out 
among some baies of cotton upon the bulkhead that aidjoins piers 8 and 
9, North river. The New Orléans lay moored, bows out, on the south- 
erly side of pier 9; the Louisiana, bows out, moored on the northerly 
eide. The fire spread with great rapidity along pier 9, and both steam- 
ers caught fire, and were considerably damaged. The cost of repairing 
the New Orléans was about $15,000; the Louisiana, about $7,500. 
Both were hauled out as soon as possible; the steam-tugs Communipaw, 

'Reported by Edw. G. Benedict, Esq.., of tho New York bar. 
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Lçwis Pulver, Gpo. H. Starrs, andBaltio, takingpart in the removal of 
the Louisiana, and in putting out the fire, and the stearn-tug Édwin H. 
Millard, and anothertug not represented in this action, in hauling out 
the New Orléans. The testimony taken is volumiiious, and the views 
of the parties as to the merits of the claims are widely divergent. It 
would be unprofitable to refer hère to the détails of the testimony. The 
Louisiana was partly loaded, and the value of the ship and cargo at the 
time was froin $300,000 to $400,000; the value of the New Orléans was 
about $130,000. Next to the value of the vessels, the most important 
élément was the imminent danger to which they were exposed. On this 
point I hâve no doubt that there was the most urgent neoessity for immé- 
diate removal. Neither could hâve remained where they were without 
at least very heavy damage. The Louisiana, whilé she lay next the 
burning pier, though she had large nieans, in pumps and hose, for put- 
ting out fire, could not hâve used them effectively there. Several tugs 
were sent instantly to the seat of danger upon télégraphie calls for assist- 
ance; others happened to be nearat hand, whose services were called for, 
and instantly rendered. Thèse services were continued from one to two 
hours. Three tugs, the Chancelier, Cheney, and Bayonne, which had 
first endeavûred to assist the New Orléans, had failed, when the Millard 
came to her assistance. It is doubtful whether any other compétent 
tugs at that moment were présent and available for her use, except the 
Lennox, with which a settlement was made without litigation. Others 
appeared shorUy after. Thé situation was such that there was no immé- 
diate or considera,ble danger to the tugs in rendering assistance to either 
vessel; and the évidence, I think, showç that at least shortly after the 
tugs hère represented commenced their services a number of other tugs 
arrived ready and anxious to rèiider any aid desired. Two others, the 
Fletcher and the Garrett, seem to hâve been présent about the time the 
Millard arrived. But considering that the ofRcera of the New Orléans 
had been pressing for iiiimediate help; that the previous efforts of the 
Chancellor, the Cheney, and the Bayonne had been ineffectuai, it must 
be inferred that the Fletcher and the Garrett, if there at the time the 
Millard arrived, or before, were either unwilling to tîike hold, or were 
deemed insufficient; otherwise it is not crédible that their services wôuld 
not hâve been used. The suggestion that thé New Orléans could safely 
lie on the south side of the slip in the berth where the Chancellor had 
beèn, and from which the latter had fled in haste, and that removal to- 
that berth was ail that was desired or needed by the New Orléans.. I re- 
gard as chimericâl. The Communipaw was the first to corne to the res- 
cue of the Louisiana, ànd ihe Fulver soon foUowed; they together puUed 
her away by a hawser from the burning dock. The Baltic and the Starrs 
soon went alongside; they were necessary to keep her from driftihg away 
with the tidé or against other vessels; and both, at the master's request, 
played upon the fire and assisted in putting it out; the Starrs being most 
serviceabïe for that purpose, but arriving later. Although there was no 
spécial danger to any of the tugs in rendering their assistance, there ia 
aîways some danger to tugs in going in the immédiate vicinity of burn-. 
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ing wharves or ships, from a variety of causes. The ordînary insur- 
ance is thereby forfeited, in case of loss while rendering such services. 
The élément of danger to the tugs cannot be wholjy ignored. The chief 
considérations, however, in this case, in favor of the tugs, are the urgent 
necessity of immédiate aid to the steam-ships, and the certainty of very 
large loss unless they had been towed away at once. Every minute's addi- 
tional delay in the reraoval of the steamers would probably bave cost 
them from $500 to $1,000 additional damage. On the other hand, there 
was no considérable difficulty or danger to the tugs or to the men in ren- 
dering their services; and very shortly after thèse tugs came, other tugs 
arrived, which would bave been glad to render similar, though some- 
what later, services. 

The gênerai principles that should guide in making up a salvage award 
are stated by Mr. Justice Bradley in the case of The Sidiote, 5 Fed. Rep. 
99, as follows: 

"Salvage is the rewavd grânted for saving the property of the unfortunate, 
and should net exceed what is necessaryto insure the most prompt, energetic, 
and daring effort of those who hâve it in their power to furnish aid and suc- 
cor. Anything beyond that would be foreign to the purpose and principle of 
salvage. Anything short of it would not secure its objecta." 

Bearing this principle in mind in both its aspects, I find, upon ail the 
«vidence, that $2,000 will be a just award to be paid by the Louisiana. 
Though the New Orléans was of much less value, she was in greater 
danger, from the strong north-east wind that blew the fire directly towards 
her. I allow $2,000 to be paid by her to the Millard, in addition tothe 
small sum already paid in settlement with the Lennox for the minor 
«ervice of the latter. The sum to be paid by the Louisiana will be 
divided among the several tugs that assisted her as follows: To the Com- 
munipaw, $800; to the Pulver, $600; to the Starrs, $300; and to the Bal- 
tic, $300. Of the amounts awarded to each tug, three-fourths wiU be 
paid to the owners, and one-fourth to the master and crew, in the follow- 
ing proportions; Four parts thereof to the master or pilot; two parts to 
■the mate orforeraan; the same to the chief engineer, and one part to 
«ach of the other hands. See Markham v. Simpson, 22 Fed. Rep. 743. 

Decrees, with costs, may be entered accordingly. 



RUMEALL V. Puia.' 

{Lisirict Court, 8. D. New York. March 38. 1888.) 

-DEIHJBRAGE— LlABILITY OF ChaBTEKBK— FAILtrRB TO FimNISH Cleakakce Pa- 
PBKS— CUSTOM AND USAGB. 

Avessel'B lay days expired on Saturday. Her loading was completed on 
Friday, but her clearance papers were not furnished by charterer until Mon- 
day aiternoon, and the ship sailed Tuesday. The charter provided that char- 
terer should be liable "forany détention of thevessel by his default" after the 

'Keported by Edward G-. Benediot, Esq., of the New Tork bar. 
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. ej^piration of tlie lay days. Eyidence was given of the axlstence of a custom 
^Ipwing a charterer one day àftér the loading is complétéd in which tô'fur-. 
nish necesaary papers, and charterer ëlaimed that he wa,8: entitled to one day 
for furniahing papers after the expiration of the lay days. ; Held, that under 
the above clause of the charter a détention of clearance papers would render 
the charterer liable. ' Eeld, furtJier, that ho custom was proved, or would be 
Buatained, allowing charterer more than one day after the loading is in fact 
conipjeted, or until the end of the lay days, if th^t be later: and that a ship 
cannot be detained after her lay days hâve expired, ■withbut compensation, 
■when the loading has been iactuâlly completed more than a day previous.. 
Charterer was therefore held liablé for one day's demurrage. 

WikoXf Adam» & MacMinf tar lihû&ni. 
IJUû, Ru^samen & Huhhe,ïox x&s^ovyà&cA. 

Beown, J. The respondent ohartered the lîbelant's bark Lillian, agree- 
ing to.pay $60 per day "for any détention of the vesael ,by his default" 
after the expiration of 15 lay days. The lay days expired on Saturday^ 
August,3l j 1887. It was the charterer's duty to fiirnish the master cer- 
tain documents in order to enabieiher to procure her, clearance, and sail 
for her Spftnish port. Her loaiding was completed early on Friday. 
Durîng Sàtiifday repeatéd déoiaiids were made ùpon the respondent for 
the necessary documents. They wére not furnishéd- until Monday after- 
noon, jUBt in time to clear at the custom-housé, but not in season to 
make it practicable to sail uûtil the next morning. Evidence was given 
bf à général practice and undefstànding in accordance with a rule of the 
produce excbange that allows charterers one day after the loading is 
completed 'in which to furnish necessary papers and documents. The 
reasoû of this rul« was stated tobè that it is found generally impractica- 
ble to obtain the necessary bills and documents at the moment the load- 
ing is completed. There was no default in this case as respects any of 
the exjirèssf clauses of the charter in regard to loading; and the charter 
stated nothing in regard to furnishing papers and documents. It cannot 
be doubted; however, that it was the charterer's duty to furnish; thèse 
papers. The 15 Idy days were for the purpose of loading. But the gên- 
erai clause giVing demurrage was designed, I think^ to bind the char- 
terer for thé neglect of any duty required of him to énable the vessel to 
sail. 

For the respondent, it is clairaed that he was entitled to one business 
day in which to furnish the ship's papers after the lay days had expired. 
That, however, is not the language of the produce exchange rules, nor, 
as it seems to me, its intention, where the loading is in fact completed 
before the lay days hâve éXpired. In some cases, where the time to 
complète loa^jjig is advertised, it is the practice to allow desired changes 
of cargo up to the last moment; and when that iS done, the charterer 
perhaps should not be held in default, as respects a custpmarj' obligation, 
until he has had the customary additional day to oomply with it. The 
proofs showîn this case thatthe loading was entirely completed early on 
Friday. The bills of lading were théa signed. There is no évidence 
that any more loading of the veSsel was desigUed or expected. The 
produce exchange, rule of itself has no binding force,. But i^ may be re- 



' tHE titiNcipiA. 667 

ferred to as an aid in understanding the custom testifled to, and I do 
not think there is any custom différent from that rule. Looking at ail 
the ovidence, I do not thiiïk there is proof of any custom that warrants 
more than the allovvance of one additional day to furnish the ship's doc- 
uments after the loading is in fact completed, or until the end of the lay 
days, if that be later; and that the ship cannot be detained after the lay 
days hâve expired without compensation when the loading bas been act- 
ually and practically completed more than a day before. Thé reason bf 
the custom and of the rule in that case fails, and it becomes unjust to 
the ship to enlarge the time, because that would be practically to ex- 
tend the stipulated lay days without cause; and no such alleged custom 
could be sustained. 1 must hold the respondent, therefore, in default 
for not fumishing the ship's necessary decuments on Saturday. As he 
had the whdle of that day, however, in which to do it, the following day 
being êunday, the ship could not bave sailed until Monday morning. 
His dèlay kept her until Tuesday morning, and the libelant is therefore 
entitled to one day 's demurrage, viz., $60, with înterest and costs. 



The Pbincipia.* 
Alexandre et al. v. The Pbinctpia.. 

{BUtriet Court, S. D. Nmo York. March 28, 1888.) 

1. SHippraa — Charter-Paktt — "Wohking HoTms"— ^Jdstom of Poht. 

The phrase "workin g hour8"in a clause of a çharter-party means those 
bouts during which work is ordinarily doue about the business to which the 
clause relates, and is to be construed according to the custom of the port as 
to the working and hauling of vessels in loading ahd discharging. 

a. SamB— BURDBN op Peoop. 

In the charter-party undef which libelants chartered claimants' steam-ship 
P. was a clause providing that "in the event ûf damage preventing the work- 
ingoftheship for more than 24 workins; hours " payment of hire should cease 
tilT she should be again fit to résume her service. The steam-ship, having 
broken a propeller blade, was dry-docked for repairs on the afternoon of Sat- 
urday, and was taken off on Monday afternoon. Libelants claimed a rebate 
of charter money for the threè days the vessel was on the dock, and brought 
this suit to enforce it, claiming that "24 working hours" meant hours during 
which work might possibly go on, i. «., consecutively, night and day Claim- 
ants contended that the phrase meant onl;? the ordinary working honrs in the 
handling of a ship in port, and that, on this construction, the vessel's repairs 
had not detained her for 34 working hours. Eeid, that the burden was on 
libelant to prove his interprétation of the clause, and that it was not proved. 

In Àdmiralty. Action for rebate of charter àioney. 
A. 0, Scdter, for libelants. 
R. D. Benedict, for claimant. 

'Keporled by Edward G. Benedict, Esq., of tht» Wev' York oar. 
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Beown, J. The libel is filed to recover a rebate of charter money. 
The libelants, in December, 1884, chartered the steam-ship Principia 
from her owoers for 12 nionths. By the terms of the charter the owners 
were required to do certain repairs. By the nineteenth clause the 
"steamer was to be docked, and bottom cleaned and painted, if charter- 
ers think necessary, at least once in every six months, and payment of 
hire to be suspended until she is again in a proper state for the service." 
By the fourteenth article it was provided that "in the event * * * 
of damage preventing the working of the steamer for more than 24 work- 
ing hours" the payment of hire should cease until she should be again 
in an "efHcient state to résume her service." In the following April, 
having taken the ground upon one of her trips, and one of the blades of 
the propeller being broken, she was docked by the owners to make the 
necessary examination of her huU and to do needful repairs. She went 
upon the dock in the afteruoon of Saturday, April 26, and was taken off 
on the afternopn of Monday following. Duringt his time her hu- was also 
painted. Qn the 8th of May the libelant presented a bill to the agents of 
the owners olaiming a rebate for three days hire, amounting to 6534.90^ 
for the three days the vessel was on the dock. Payment was declined. 
The monthly hire was subsequently paid in advance for several months, 
until on the 7th of July when, upon negotiations, the charter was canceled 
by the payment by the libelants of $7,500. That sum was understood 
to embrace one month's hire in advanCe, and charges for agents' commis- 
sions, arbitration fées, and cables. In the negotiations for the cancella- 
tion of the charter no express allusion was made to the claim, which had 
previously been presented and rejected, for the rebate now in suit. A 
few days after the caneellation, and after payment of the money, the 
claim for rebate was renewed, and the présent libel filed. 

The claim originally made was for the time that the vessel was on the 
dock while being painted, uudér the nineteenth clause. The évidence 
shows clearly, however, that the charterers had made no demand or re- 
quest that the bottom be cleaned or painted, and thatthat work was not 
necessary to be done at that time, but was voluntarily done by the mas- 
ter, in order to sa,ve the eXpensè pf subséquent docking; and that the 
painting did not extend at ail the time the ship was necessarily on the 
dock for the othet work. At the trial the complaint was alloAved to be 
amended so as to include a demand under the fourteenth clause of the 
charter j i. e., ^'for damage for preventing the working of the steamer for 
more than 24 working hours." The évidence shows that the phrase 
"working of the steamer" refers to work in port, about any of tlie char- 
terers' business with the ship, such as that pertaining to the loadiiig or 
unloading of cargo. The effect of this clause, therefore, is that in case 
of any damage that prevents such working of the steamer for more than 
24 of the ship's working hours, payment of hire shall cease. The libel- 
ants' claim that "24 working hours" means hours during which work 
might possibly be going on, that is, consecutively, night and day; the 
respondents say that the phrase means only the ordinary working hours 
in the handling of the ship in port, in the work of loading and discharg- 
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îng, and that this, under the régulations of the custom-house, is ordi- 
narilyfrom 8 to 10 hours per day only. The usual stipulations in char- 
ters on this subject are made in either of three forms, viz., by running 
days, by working days, or by working hours. The respondents contend 
that the latter form excludes holidays, the ordinary hours of rest, bad 
weather that disables from working, and any gênerai disability, such as 
strikes. Only one witness was examined on each side in regard to the 
meaning of this phrase. The libelants' contention would give no effect 
to the word "working," and would be équivalent to striking that word 
out of the clause. This is not admissible in the construction of written 
instruments. In the absence of spécial proof of some différent meaning, 
the words of the contract must be construed in their ordinary sensé. 
Twenty-four working hours in this view would mean those hours during 
which work was ordinarily done about the business to which the clause 
relates. If, for instance, it was the usual practice in this port to work 
day and night consecutively, during good weather, the words would be 
construed to mean consécutive hours during such weather. Holidays 
would be admitted or exclùded, according as by usage they were deemed, 
or were not deemed, a ship's working hours in port. The burden of 
proof is upon the libelants to establish the fact that "working hours" in 
this port means consécutive hours day and night; because, without that 
construction, the damage in this case, and the repairs on the ship, did 
not prevent the working of the steamer for so many as 24 working hours. 
I cannot find that the libelants bave established this by any prépondér- 
ance pf évidence, and I am thereiore constrained to dismiss the libel on 
this ground, without considering the effect of the subséquent cancellation 
of the charter. 



The Belle.' 

The Nobwich. 

Clark v. The Belle and The Norwich. 

(Dislriet Court, 8. D. 2few York. March 24, 1888.) 

CoiiWsiOH— Bbtween Tows— Nabhow Channkl— Uppbk Hudsok Navigatioii. 
A. coUiaion occurred at night in the upper Hudson, a little below Four-Mile 
Point, some 80 miles below Albany, where a shoal dlvides the river into two 
channels, the westerly channel being ordinarily used by tows. At the lower 
end, where the channels meet, the ebb-tide, coming out of the easterly chan- 
nel, causes the carrent to set towards the west shore. The steam-boat B. and 
her tow were approaching the entrance to the west channel, going up stream, 
and were inoving so slowly that the set of the ebb-tide towards the west shoro 
Bwung the tail of her tpw somewhat to the westward. The steam-boat N. and 
her tow came down the west channel, passing within 60 to 75 feet of the B., 
and the N. coUided with libelant's canal-boat. on the port side of the end of 
the B.'s tow. Both steam-boats saw and signaled to each other at a consider- 

\ Reported by Edward 6. Benediot, Esq., of the New York bar. 
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■ ' àble distance. HtW;, tliat the Bv.'perceivirig thè dèSèeddiog flotilla, waa iâ 
; ; !f ault for occupying with her bending tow any portioR <JÎ Ithe western side of 
tlfe.parrowchan.nel. iï«W,,^h'^t theiN., knowing theyyestward set of thecur- 
rent, ànd tSe conséquent probable Swing of the B.'s tow to the wést, was iû 
fàult for attempting to paas so near to the B., such approach not being abso- 
lutely necessary. Both gteam-boiats were therefOre held ia fault. 

ïnAdmiralty. liîbel for (iamages. 
^i/'^^wd .ZaftmWe,, for libelant. 
0wen, & Gmi/, for the Belle. , 
B. I), ,Bmedîct,. for the Norwich. 

Brown, J. Àt about 1 o'cïock a. m. of thenîght of Angust 14, 1887, 
while the libelant'é canal-boat Gôvemor Dix was proceeditig ùp the North 
river with a fleet of caiial-boats, iij tow of the steam-tug Belle, and being 
the outer boat on the port side in the third tier from thè end of the tow, 
she was run into by the steamer Norwich, which was coming down the 
river, and received damages for which this suit was brought. The libel- 
ant's boat was without fault. The litigation is betvfeen the Belle and 
Norwich. The collision was about 30 miles below Albany, a little above 
Four-Mile Point, on the western shore. About 1,600 feet above the light- 
house, which is situated on the point, is a buoy, piaced at the lower end 
of the;flats khown as the "Middîe Ground," which divides the river into 
two channels, called the easterly and westerly channels. The deeper and 
the better water is in the westerly channel, which is the one generally 
used by tows. ' Immediateîy above the point the west channél and shore 
bend somewhat to the westward, ànd the ebb-tide from the easterly chan- 
nel causés the current to set somewhat towards the point and the shore 
for several hundred yards to the southward. This naturally inclines the 
ends of tows somewhat towards the westerly shore, unless sufScient pré- 
cautions are taken against it. Owing to this westerly set of the ebb-tide, 
and the narrowness of the entrance to the westerly channel, it is unsafe 
for tugs with tows to meet and attempt:to pass each other at the south- 
erly entrance of the westerly channel. The usage, when they are likely 
to meet at that place on the ebb-tide, is for the up-going tug either to 
wait at a little distance below the point, or keep so far to the eastward 
below the buoy as not to interfère with the down-comihg tug and tow, 
which on the ebb hâve the right of way. The évidence shows that the 
Belle and Norwich saw and whistled to each other at abundant distance; 
that the Belle was proceeding quite slowly, but did not stop bel^re pass- 
ing the point, making about a mile an hour byland, (while her fires were 
being raked out,) but continued on till she was within 100 or 200 feet 
of the buoy, where the Norwich passed her; and that she kept on with- 
out stopping at aU, not at thé time knowing of thé collision. 

The weight of the évidence is to the effect that theÈellé's tow was swung 
considerably to the westward, as it wonld naturally be from the effects of 
the current while the Belle was running so slowly; and that the Norwich, 
which passed the Belle some 60 to 75 feet off,.ran into the end of the 
Belle's tow in conséquence of its swing to the westward, instead of keep- 
ing in a straight line astern. The witnesses of the Belle were not in a 
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position to see the situation ofthe tow as well as the other witnesses; and 
the master in fect said that he could not distinguish its exact position. 
From the Brewer Çoinpany's dock upwards for some 2,300 feet to the 
buoy the tow had been subject to the westward set ofthe tide,such as it 
was, more or less, during a period of from 20 to 25 minutes. The whole 
length of the tug and tow was aboat 1,200 feet, and at the very slow 
speed of a mile an hour, some effect from the westward set of the current 
was unavoi^able. This accords with the westward bend ofthe tail of the 
tow as testified. to by the îïorwich's witnesses. Captain Oliver of the 
Belle, though a manof large expérience, did not remember to hâve met 
a descending tow before at that point while going at so slow a rate of 
speed. Some of, the witnesses for the Belle testify to her coming up to 
a point eitherdireçtly south ofthe buoy, or alittle to the eastwardof it, 
The pilot of the tontiac, the helper of the Belle, and on her port side, 
says that when the Norwich passed the buoy, she was about 200 feet 
above the Belle, a little on her starboard bow; and that they usually go 
about 150 or 200 feet away from the buoy in going up on the ebb-tide. 
This testimony, together with the fact that the Belle did not stop in her 
course, and the extrême dijBBculty of passing the buoy with a tow, if she 
had come up directly south of it, within the space of 100 or 200 feet, as 
her witnesses stated, lead me to the conclusion that she was not ail to the 
eastward of the Une of the buoy, but probably a little to the westward 
of it. In this position, with so slow a speed, and her tow swinging more 
or less to the TSfestward, I do not think the navigation of the Belle can be 
justified as safe or prudent, baving respect to descending tows in the 
night-time in that narrow channel. There was npthing to prevent her 
stopping either below the Brewer's Company's dock, or considerably 
further to the eastward, in mid-river, before reaching tbe buoy. Know- 
ing that the tug and tow were coming down, she was bound to give them 
plenty of room, where, as in this case, there was nothing to prevent her 
doing so. Considering the heavy losses that are often sustained from 
collisions through the calculation of narrow chances, no rule should be 
upheld by the court that does not enforce the obligations of prudent and 
safe navigation, as between différent alternatives. I feel bound, there- 
fore, in the interest of safe navigation, to hold, considering the needs of 
a descending tow in the night-titne in that narrow passage, and the lia- 
bility of the descending tow to swing somewhat to the westward while 
passing Four-Mile Point, that the Belle should be held to blâme for oc- 
cupying with her bending tow any portion of what properjy belongs to 
that channel. 

In the case of Lartan v. The Conqueror, Mar. Reg. July 28, 1886, which 
was a case of collision very near the same point, the descending tow was 
hdd liable because she did not keep to the westward side of the channel; 
the ascending boat, the Conqueror, having grounded upon the middle 
ground. The tide in that case appears to hâve been the first of the ebb, 
but no mention was made of its westward set. That, doubtless, bas an 
important bearing upon the proper course of the descending tug in réf- 
érence to the management of her tow. The chart of the région, how- 
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ever, shows that the treud of the westérly shore to the westward above 
Four-Mile Point is but slight, a;nd the bend at the point is a very gentle 
one. It cannot be absolutely necessary, therefore, for a descending tug 
to occupy thé whole channel-way, and from the évidence in the cause it 
would appear that différent pilots of equal expérience differ somewhat in 
their customdry course in coming down. The usual course of the Nor- 
wich was to draw gradually to the eastward for some time before reach- 
ing the buoy. That she did so in this case, so as to pass very near the 
buoy, is shown by the fact thaf she passed within 50 feet of the Belle. 
I cannot flnd, upon the evideûce and an inspection of the chart, that so 
easterly a course was necessary. Having seen the Belle with her tow 
long before, and knowing that the Belle, instead of stopping, was con- 
tinuing her approach with her tow, and seeing their positions as they 
drew near each other, I think the Norwich was bound not to goso far to 
eastward, nor so near to the Belle and her tow, as she did. As the ebb- 
tide sets somewhat to the westward, she was bound to know that the tail 
of the Belle's tow must be swinging somewhat to the westward of the 
Belle, so as to render so near an approach to the Belle dangerous to the 
tow below. This near approach not being absolutely necessary, as I 
must hold, to herownsafety, was therefore imprudent, and unjustifiable. 

There is référence in the téstimony to a part of the Norwich's tow rub- 
bing some beats at the docks on thë western shore; but it also appears 
that one of the beats in her tow, there being only four abreast, rubbed 
along the leeward tier of the Bèlle's tow. As this must hâve been buta 
little only to the westward of the line of the bùoy, I am inclined to think 
that the rubbing of some of the boats along the dock on the western side 
took place afterwards, and as the resuit of some disarrangement of her 
tow after the Norwich had stopped. The circumstances are so obscurely 
stated that I cannot give this e\sidence any controlling weight. Had the 
Norwich approached more slowly towards thé Belle, whose dangerous 
position she saw; had she gone, as she might hâve gone, further to the 
westward, I think her own tow would bave corne down safely and straight 
in a line with the current; and that shé would hâve passed safely and 
without collision, astern of the tow of the Belle. 

No further référence as to damages being desired, the damages are 
found to be $367.68, with interest from September 22d. This includes 
demurrage fornine days at the rateof $10 per day; which is a reasonable 
amouut for the détention of the boat with the several men and horses at- 
tached. For that sum, with interest and costs, the libelant is entitled 
to a decree against both vessels in the usual form. 
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Chappell V. United States. 
{Circuit Court, D. Maryîand. April 19, 1888.) 

1. CouBTs— Fbdbrai CiEcriT Courts— Ci/AiMS against United States — Emi- 
NBNT Domain. 

Under act of March 3, 1887, c. 359, the circuit court bas jurisdiction of a 
claim exceeding $1,000, for compensation to the owner of land, who, by com- 
mand of the light-house board, under authority of congress bas been pre- 
vented from making use of bis land lying between two range ligbts, the use 
intended by him being one which would bave obstructed tbe lights. Sucb 
a restriction upon the use of private property, if authorized by the United 
States, entitles the owner to compensation. 

3. Samb — Plbading. 

The act of congress of March 3, 1887, c. 859, havinggiven jurisdiction to the 
circuit court of ail claims against the United States exceeding $1,000. founded 
upon contracts, express or implied, or for damages, liquidated or unliqui- 
dated, in cases not sounding in tort, if the facts alleged in claimant's pétition 
show that the claim is not founded upon torts of omcers of the government, 
but on acts of theirs which were authorized by législation of congress. it is 
immaterial whether the pétition claims compensation as upon an implied con- 
tract or as for damages. If the facts alleged show a case for compensation, 
tbe court is to give judgment upon tbe facts and the law, and without regard 
to forms of action. 

{Syllabus by the Court.) 

At Law. Action for compensation for use of land. On demurrer. 

F. P. Stevem, for plaintiff. 

Thmnas 6. Hayes, U. S. Dist. Atty., for défendant. 

MoEBis, J. This is a suit against the United States under act of 
Maroh 3, 1887, to recover compensation exceeding $1,000 for the use of 
plaintifPs land at Hawkins' point, on the Patapsco river. The nature of 
the case upon which the plaintifiPs claim is based is this: The United 
States light-house board by authority of congress, and with money ap- 
propriated by congress for that purpose, bas erected two light-houses, — 
one in the water at Hawkins' point, in front of the shore of plaintiflPs 
land, and the other on Leading point, about one mile back in a north- 
westerly direction, upon land of some one else other than the plaintiff. 
They are range lights to enable vessels to direct their course, so as to 
keep in the Brewerton channel as excavated by the United States, wh en 
coming up or going down the river to and from the port of Baltimore. For 
that use it is requisite that there should be no intervening object between 
the light-houses; the intention being that when a vessel is on her true 
course in thé channel the rear light on Leading point shall, in the night- 
time, be seen in a line with and directl}' above the front light on Haw- 
kins' point, and similarly in the day-time the signal halls shall be so 
seen. The land of the plaintifiF in respect of which he claims compen- 
sation lies between the two lights and is used by him, according to his 
pétition, as a site for buildings for manufacturing purposes. He claims 
that the United States bas required of him that so much of bis land as 
lies within the range between the two light-houses, and for a space not 
v.34F.no.9— 43 
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less than 60 feet în width, shall remain unobstructed by buildings, and 
that he bas been prevented by tbe United States from erecting buildings 
upon, and from using, that portion of bis land, and that the United States 
bas used it in the manner aforesaid. The district attorney of the United 
States bas demurred to this pétition, and contends — Mrst, that the plain- 
tiff bas not alleged facts from wbich a contract, express or implied, on 
tbe part of the United States to pay for the use of the land can be de- 
duced; and, éecondly, that the,m0te passing of lîght across the plaintiffs 
land cannotbe beld to be a use of it; and that, if the plaintiff yielded to 
the direction of tbe officGrs of the light-bouse board, notto obstruct tbeline 
of range, he voluntarily consented to do what the officer could not bave 
required him to do, and bas no remedy at law. Witb regard to thefirst 
contention in support of tbe demurrer, it is to be noticed that the act of 
Marcb 3, 1887 , gives to the circuiicôurt jurisdiction of ail claims founded 
upon the constitution of the United States, or any law of congress, or 
upon any reguMon of any éxeeutive department, or upon any contract, 
express or implied, or for damages, liquidated or unliquidated, in cases 
not sounding in tort, in respect of wbich claims the party would be en- 
titled to redréss against tbe Ubited States in a court of law, equity, or 
admiralty, if tbe United States were suable. Under this law, which is 
broader in its terms than that by wbich heretofore claims against the 
United States were cognizable in the court of claims, if the plaintiff bas 
suffered damage bybeing prevented from using bis land, and behas prop- 
erly stated bis case, and that case as stated is not one sounding in tort, 
we do not see that upon the ground of jurisdiction bis pétition is demur- 
rable. If the érection of the light-bouses, and the establishment of tbe 
range beacons, and the restriction put upon tbe plaintiff not to erect 
structures on bis own land wbich would obstruct the range was not dope 
by lawful authority of tbe United States, then, of course, those wbo in- 
terfered witb the plaintiff were wrong-doers, and their acts tortious. But 
this is not the issue raised by the demurrer, or contended in argument. 
It is not suggested that the beacons were not located and maintained by 
autbority of congress. It is not denied, as the pétition is now amended, 
that tbe land is tbe private property of the plaintiff. It is not denied 
that the obstruction wbich would bave resulted from tbe plaintiff build- 
ing upon bis land between tbe beacons would bave defeated the lawful 
purpose of the United States, and would bave endangered tbe safety of 
vessels using ^he channel, ■vybicb congress bad directed should be deep- 
ened, and sbould be marked by range beacons. Thèse being the facts, 
it would seem clear that in requiring that tbe beacons sbould remain un- 
obstructed, and in requiring that the plaintiff should desist from build- 
ing on hisintervening land, the cÂBcers of the light-bouse board were do- 
ing ^ lawful and autborized act, and one necessarily involved in the di- 
rection by congress that tbe bQa;rd should erect and maintain the range 
be^cpns. It cannot be said, tberefpre, that their act was tortious. And 
we think it follows that, if the plaintiff, by submitting to their lawful 
commands, consented to a restriction upon the free use of bis property 
irbich entajiled damage or loss upon him^ there is no obstacle in the jur 
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risdiction of .the court to bis recovery. lu tbe pase pf U. <§. v, MànUjac- 
turing Co., 1Ï2 IJ. S. 645, 5 Sup. Ct. Rep. 3(3^, tlie isiipreine court dis- 
tinctly lield that where, pursuant to an act of congress, private property 
has been taken for public.use by officers of tbe government, there is an 
implied obligation upon tbe government to make compensation to the 
bwner, and altHôugb the taking be irregular, and migbt bave been én- 
joined, that tbe claimant,could waive bis right to resist tbe ofBcersof ibe 
government, and, electing to regard their action as lawful, might sue in 
tbe court of claims for just compensation. We are of opinion that tbe 
amended pétition does state a case from which a promise to make com- 
pensation may be iniplied, or at any rate it states a case not sounding in 
tort, entiUing the plaintiff to recover any damages he may be able to 
prove bave been sustained by him. 

Thèse considérations are also applicable to the second contention, viz., 
that tbe mère passing of ligbt across tbe plaintiff's land in the night- 
time, or the mère exbibiting range signais in the day-time to be seen 
across it, is not a use of land for wbich compensation can be recovered. 
In our judgoient it is immaterial whetber tbe suit is to be considered as 
one for lise and occupation of land by the United States, or for damages 
resulting from the prévention of plaintiff's use of bis own land. Section 
6 of the act of March 3, 1887, c. 359, provides that tbe plaintiff sball 
bringbis suit by pétition, and shall set fortb "tbe nature of bis claim, 
and a succinct statement of the facts upon wbich tbe claim is based, tbe 
money or other tbing claimed, or tbe damages sought to be recovered, 
and praying the court for a judgment or decree upon the facts and the 
law." The form of action is not, tberefore, materiaï, and such a péti- 
tion is not demurrable if it sets fortb facts from wbich a contract may be 
implied, or if it allèges lawful and authorized acts of tbe government, 
not torts of its agents, upon which an obligation to pay damages may 
be sustained. 

The demurrer is overruled. 



City of Galesburg v. Galesburg Watbr Co. et al. 
(Circuit Court, N. B. Illinois. March 30, 1888. 

MtisiciPAL Corporations— Contracts—Rescission—Estoppei. by Rbboltjtioh 
toF City Cotmcii.. 

A city titi&t has granted a party the right, for a specifled time, to erect water- 
works. and supply the city with water for public and private use, is not es- 
topped by a resolution of the city council, reciting that the water-worka stood 
the test required by the ordinance, from maintaining an action to rescind the 
contract, the works proving inadéquate, against a corporation to whom the 
contract had been assigned, and holders of bonds issued by such corporation, 
who had purchased subséquent to the passage of the resolution. The bond- 
holders, however, are entitled to a fair rémunération for the wator actually 
f urnished and consumed. 
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In Equlty. 

Action bythe city of Galesburg agaîiist the Galesburg Water Company 
to hâve a contract for a water supply set aside as fraudulent and unful- 
filled. The action was brought in the state court. On application of 
the Fanners' Loan & Trust Company of New York, the assignées under 
a trust deed of the water company, they were made parties défendant, 
and the suit was removed to thia court. 

Fktcher Carney and F. A. WiJloughhy, for cOmplainant. 

Twmer, McGlure & Eoîslon &nà. Arthur Ryerson, for défendant. 

Grësham, J., {prally.) By an brdinance passed on the 12th of May, 
1883, the city of Galesburg granted tp Nathan Shelton the right to con- 
struct and maintain, within and near the city, water-works to supply both 
public and private wants, for aterm of 30 years; the yearly rental for 
fire hydrants being specified in the ordinance. This ordinance was ac- 
cépted by Shelton. At and previous to this time, the city had main- 
tained an imperfect System of water-works, and the old mains were sold 
to Shelton at a price to be ascertained in the future, and paid for in 
water-rents. Shelton caused the Galesburg Water-Works Company to be 
organized, and assigned to it bis contract with the city. In August, 
1883, the Water Company, by its trust deed, conveyed to the Farmers' 
Loan & Trust Company of New York its property acquired and to be ac- 
quired to secure the payment of an issue of bonds amounting to $121 ,000. 
The Water Company proceeded to erect the works and lay down addi- 
tional mains, and on December 6, 1883, the city was notified that the 
Works had been completed, and that the Water Company was ready for 
the test called for by the ordinance; and on the samé day, the members of 
the common council being présent, such test was satisfactorily made, as 
appears from an ordinance of the common council. A few months later 
complaints were made both as to the character and quantity of the water. 
In the summer or fall of 1884 the Water Company admitted its failure to 
supply water according to the terms of the contract, and further time was 
given it to sink gang-wells, which it was thought would secure an abun- 
dant supply. After sinking such wells, the Water Company claimed that 
it was able to fulfill the contract; but it failed and refused on request 
to demonstrate its ability to do so by a proper test of its works; and tho 
proof shows that this claim was unfounded. On the Ist of Juae, 1885, 
the city, by an brdinance, rescinded the contract with Shelton, and by 
its officers repossessed itself of its old water-mains for use and protection 
from fire, and brought this suit in the state court at Galesburg to set 
aside the contract for fraud and non-compliance on the part of the Water 
Company. The ordinance granting the franchise to Shelton requiredhim 
to furnish pure water of a maximum quantity, and provided that the 
city should not be liable for hydrant rents for such time as the works 
did not supply the required amount of water. The city paid no hy- 
drant rents to the Water Company. Shelton obligated himself to con- 
struct a System of works which would enable him to furnish a supply 
of water for the use of the inhabitants, also for the use of city build- 
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ings, public schools, churches, drinking fountains, and for fire pur- 
poses. The évidence conclusively shows that the Water Company failed 
to comply with its contract, although a reasonable time was afforded it 
to do so; that the water furnished was impure and insuflScient in quan- 
tity; that it was drawn, in part, from a creek or swamp, which was 
poiluted by the drainage from slaughter-houses, and by night-soil and 
dead animais dumped into it by scavengers. The Water Company thus 
trifled with the health and the lives of the people. It is notcontended, 
I think, that Shelton or his successor, the Water Company, complied with 
the contract. On the application of the Farmers' Loan & Trust Com- 
pany it was made a party défendant, and on its motion the suit was re- 
moved to this court, and the purchasers at the sale in the foreclosure suit 
brought by the trustée against the Water Company, and who were sub- 
stituted for the trustée, now urge that the city, by adopting the resolu- 
tion of December 6, 1883, declaring that the works had been constructed 
in compliance with the contract, and that they were satisfactory, was 
estopped from asserting against the trustée of the bondholders and the 
purchasing committee that the contract had not been complied with. 
It is fair to assume that those who purchased the bonds did so in good 
faith, and that they relied, in part at least, on this resolution. 

The Water Company, by its trust deed, eonveyed no greater right than 
it had. The mortgage contained a clause which aùthorized the trustée 
to receive from the city water rents due to the Water Company, to en- 
able it to pay interest as it accrued on the bonds. But the right of the 
Water Company to rents depended upon its continued compliance with 
the contract. The water which it furnished was déficient both in qual- 
ity and quantity, and it was not, therefore, entitled to rents. The pur- 
chasers of the bonds knew^ that unless water was furnished in quantity 
and quality as called for by the contract, nothing would be due from the 
city. A différent ruling would be équivalent to holding that by adopt- 
ing the resolution of December 6th the city guarantied the payment of 
interest which would thereafter accrue on the bonds. The city did 
nothing of the kind. 

By the trust deed and mortgage, the Farmers' Loan & Trust Com- 
pany and the bondholders sueceeded to the rights of the Water Company. 
If this were a suit between the city and the Water Company, I should 
grant the relief prayed for without allowing any thing for water furnished, 
for none was furnished in compliance with the contract. But the con- 
troversy now is between the city and the persons representing the bond- 
holders, and I think it équitable that the city should pay them a reason- 
able compensation for the water, such as it was, which was furnished up 
to the time it resumed possession of the old mains. I do not think the 
bondholders' committee is entitled to the old mains. They were not sold 
to Shelton unconditionally and absolutely. They were sold to him to 
be used in a partieular way, and for a particular purpose, and to bo 
paid for by water furnished under the terms of the contract. Shelton 
and his successor, the water company, having failed to comply with the 
contract, although afforded ample time to do so, the city was aùthorized 
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to irestiâid possession of its ûlà màitis^ and proteot its inliabitants against 
' fire as best it could. 

A reference will be madeto the master to ascertain and report the fair 
value of the water furnished to the city by the Water Company; and 
when the city shall pay into court, for the bondholders' committee, the 
amount thus ascertained, a decteô will be entered annulling the contract, 
and establishing the oity's title to the old mains. 



Taylor V. EoBiNSON, Sheriff. 

{DUtriet Court, ir. D. Texa». Maroh 81, 1888.) 

Taxatton— Taxable Pkopbrtt— Land Hbld undeb Coîîtbact ci- Purohasb. 
Under Rev. St. Tex. art. 4691, prpviding that whoeverholds state lands under 
a contract of purchase, or under a lease for a term of three years, shall be 
considered, for the purposes of taxation, the owner of the same, one who 
contracts with a state to build f or it a capitol, and, in payment, is given pos- 
Bession of stjite lands, under a contract which provides that he is to become 
the ownér thereof in installments as the work progresses, the land being plat- 
ted for that purpose, and which also pro vides that if he abandon his contract 
he is to pay rent upon that portion of the land which be bas not then earned, 
is properly assessed before such abandonipent, upon the unearued lands, as 
a holder under a contract of purchase. 

In Equity. On bill for injunction. 

The complainant, Abner Taylor, seeks to enjoîn the défendant, J. M. 
Robinson, sheriflf and tax collecter of Oldham county, Tex., from col- 
lecting taxes assessed against him upon certain state lands which he 
holds under a contract of purchase. 

Bayland^ Roheiiscm & Coke, for complainant. 

J. 8. Hoggt Atty. Gen., and R. H. Harrison. Asst. Atty. Gen., for de- 
fendant. 

McCoBMioK, J. The constitution of this state, art. 13, § 1, provides 
that "taxation shall be equal and uniform. AU property in this state, 
whether owned by natural perSons, or corporations, other than munici- 
pal, shall be taxed in proportion to its value: * * * provided, that 
two hundred and fifty dollars worth of household and kitchen furniture, 
belonging to eaoh family in this state, shall be exempt from taxation. 
Sec. 2. * * * The législature may, by gênerai laws, exempt from 
taxation public property used for public purposes; actual places of re- 
ligions worship; places of burial not held for private or corporate profit; 
ail buildings used exclusively and owned by persons or associations of 
persons for school purposes, (and the necessary furniture of ail schools;) 
and institutions of purely public Charity. And ail laws exempting prop- 
erty from taxation other than the property above mentioned shall be 
void." Article 4691, Rev. St. Tex., provides: "Property held under a 
lease for a term of three years or more, or held under a contract for the 
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purchase thereof, beloiiging to this state, * * * shall be consid- 
ered, for ail purposes of taxation, as the property of the person so hold- 
ing the same." On the 18th day of January, 1882, one Matthias 
SchneJI contracted with the state of Texas to build for said state a Cap- 
itol building described in said contract, and to pa}' the sum of $20,000 
to said state to reimburse the state for the incidental expenses theretofore 
incurred, chargeable to the account of the lands reserved for the capitol 
building, and to receive therefor said capitol lands, in certain install- 
ments, as the work progressed. This contract, agreeably to its termsj 
and with the consent or acquiescence of the proper state authorities, was 
assigned, and came in due course of such assignment, before the 25th 
day of July, 1885, to be held by the complainant. This contract con- 
taiued no express provision as to the possession and use of said capitol 
lands prior to their being patented to the contractor under said contract. 
The lands had been surveyed and designated by plats, numbers, metes, 
and bounds, etc., and the counties named in which the surveys respect- 
ively were situated. There appears to hâve been a question as to the 
right of the contractor to use thèse capitol lands (3,000,000 acres) prior 
to their being patented to him. On the 25th day of July, 1885, a sup- 
plemental contract was entered into by the proper state authorities and 
complainant, by which, among other things, bis right to use said lands 
and ail of them (3,000,000 acres) from that date was fuUy recognized. 
This supplementai contract was in two parts, one relating to changes in 
the material and construction of the building, and the other to the hold- 
ing of the capitol lands by the contractor. The one part contains this 
provision: 

"It is expresly agreed and understood by and between the parties hereto 
that the lease of even date herewith, executed by the state of Texas, through 
its proper ofScers, and giving to the capitol contractor the absolute right of 
possession to the capitol lands, upon the conditions contaïned therein, is bereby 
made a part of this contract, as fully and expresslyas it the same had been at 
length herein set forth, référence being thereto made for f urther particulars. " 

The other part contains thèse provisions: 

"Said Taylor [complainant] is to pay six cents per acre per annumfor said 
land, and is to exécute a good and sufficient bond payable to the governor of 
the state of Texas, or to his successors in otiice, for the payment of said rental. 
If said Taylor or bis assigns complètes the building of said capitol according 
to contract, then no rent wliatever is to be paid for said lands, said lands bèing 
tben the property of said Taylor or bis assigns, freefrom anyclaimon the part 
of the state for rent, as thoiigh this agreement had not been made. If said 
Taylor abandon bis contract, or the same be terminated before the completion 
of said building, then he is to pay rent at the rate above mentioned for ail 
lands which may not then hâve been earned by him." 

So much of said capitol lands as are situated in Oldbam county, and 
as had not been patented to complainant on the Ist day of January, 1886 
and 1887, respectively, bave been assessed for taxes as the property of 
complainant for thoseyears; said assessment amounting in theaggregate 
to the sum of $9,464.69, which the défendant, as the biU allèges, is about 
to coUect or threatening to coUect by seizure and sale of complainant'a 
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property. There îs, substantially, no dispute as to the facts, and thc 
question is not one of irregular or excessive assessment, (for relief against 
which, if suoh ground existed, this court would probably not be the 
proper tribunal,) but it is -whether on the said Ist day of January, 1886 
ànd 1887, the complainant had any taxable property in said lands; and it 
would seeiti that under the constitution of this state that question résolves 
itself into the question whether on the dates named the complainant hkà 
any property in said lands. But waiving this broader view of the ques- 
tion, which hag been presented, and ably argued, and weU supported by 
authority, in the printed brief submitted by the attorney gênerai and 
the assistant attorney gênerai of the state on behalf of the défendant, I 
will notice briefly the positions taken in the biU and earnestly pressed 
in the brief of complainant's solicitors. As stated in the brief thèse are: 
First. The complainant did not on January 1, 1886, or January 1, 
1887, hold the unearned lands in Oldham county under a contract of 
purchase, within the meaning of article 4691, Rev. St. Tex. "Sec- 
ond. The complainant did not at either of said dates hold said lands, 
within the meaning of article 4691, under a lease for a term of 
three years or more." The state of Texas owns a great many sections of 
land, separated from the public domain and set apart for a permanent 
public school fund, and for other public charities. There bave been, and 
are still, laws providing for the sale of thèse lands on long time, and for 
leasing such as are not sold for longer or shorter terms on conditions as 
to reserved rent and other particulars mentioned in the statutes. The 
section of the state constitution appropriating 3,000,000 acres of the pub- 
lic domain for the purpose of erecting a new state capitol, provided that 
said lands should be sold under the direction of the législature, and that 
the législature shall pass"suitable laws to carry this section into effect." 
The sixteenth législature did pass laws for carry ing this provision into 
effect, under which the lands were surveyed into leagues, ('^'herever 
practicable,)which were numbered and platted, and carefully described by 
fixed corners, metes and bounds, character of soil and water, and other 
features affecting value. Thesé the capitol commissioners, under direc- 
tion and with approval of the capitol board, were authorized to sell for 
money, or to contract to an accepted bidder for the érection of the capi- 
tol building, (as was donc;) but no mention is made of any authority to 
lease ail or any portion of the capitol lands in any act of the législature 
that I hâve been yble to find. There appears to hâve been authority in 
the counties to lease certain lands belonging to said counties for school 
purposes. And on the 12th April, 1883, (page 89, Sess. Acta,) provis- 
ion was made for leasing certain of the lands set "apart for the benefit of 
the common school, university, the lunatic, blind, deaf and durab, and 
orphan asylum funds;" and amended provisions hâve since been made in 
reierence to thèse lands, ail requiring some rental (and generally fixinga 
minimum) to be reserved. The complainant insists that he did not hold 
thèse lands under a lease for a term of three years or more, for that be- 
fore the expiration of three years from the 25th day of July, 1885, he 
had earned said lands under his contract, and had received patents for 
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them. But if this fact shows that he did not hold said lands under a 
lease for a term of three years or more, does it not as clearly show that, 
as to thèse lands at least, there never was any lease at ail, for that rent 
was only reserved on such lands as the contractor should not eam under 
his contract? Waiving, therefore, ail question as to the authority of the 
Capitol commissioners and capitol board to lease the capitol lands, (a 
question the défendant has not raised,) I am of opinion that the position 
is well taken by the complainant that he did not on the Ist day of Jan- 
uary, 1886, or the Ist of January, 1887, hold thèse lands under a lease 
for a term of three years or more. He, however, did hâve actual posses- 
sion of them, or a clear and undisputed right to the possession of them 
as against the state, on said dates, under a contract of some kind. Com- 
plainant insists that it was not under a contract of purchase, becaijse the 
first contract did not expressly recognize his right to the possession of 
said lands, and the supplemental contract, which does so recognize his 
right, and under which he says he entered, uses the word "lease" in con- 
nection with his right to possess said lands, and his liability to pay rent 
for such as may not be earned under his contract; and because the acts 
of the législature authorizing his contract do not anywhere in express 
ternis rèter to the capitol contractor as a purchaser of the lands. And 
by way of illustration and further argument suggests that if the contract 
to build the capitol had provided for payment in money, the contractor 
would not be considered as a purchaser of the money; that purchase 
embraces ail manner of acquisition except inheritance, and in this sensé 
a lessee is a purchaser, but that the term "purchase" is not used in this 
broad sensé in article 4691, Rev. St. Tex. It is apparent that by "pur- 
chase" in said section is meant a contract to acquire the fee in the land. 
That, however, is the estate in the land for which the complainant did 
contract as to ail the lands earned by him under his contract to erect the 
state capitol building. It can hardly be seriously urged that because the 
word "purchaser" or "purchase" is not used in the statutes or the con tracts 
as descriptive of the contractor, said contractor, who binds hiniself in writ- 
ing, mutualJy executed and delivered by him and the proper state author- 
ities, to erect a specified building for certain clearly designated parcels of 
land, is therefore to be held as not acquiring or holding said lands after 
entry permitted and before patent under a contract for the purchase of 
said lands. I hâve already shown why, in my opinion, the term "lease" 
mentioned in the supplemental contract must be restricted to such lands, 
if there should be any such, as are never earned under said contract. It 
is misleading to say that, if payment in money had been contracted for, 
the contract could or would not hâve been construed as one for the pur- 
chase of the money The term "money" is used to designate the whole 
volume of the médium of exchange recognized by the custom of merchants 
and the laws of the country, just as the term "land" désignâtes ail real 
estate. If the contract in this caae had been to erect the capitol build- 
ing for land to the extent in value of $1,500,000, or to the extent in 
acres of 3,000,000, to be taken as it might be thereafter tendered out of 
the public domain, the analogy to a contract for pay in money would be 
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doser. If Ihe contract had been for payment in certain pièces of a tlefi- 
nite kind of money, each pièce marked and numbered, held at first by 
the State, but to be delivered in a certain order, — -that is, commencing 
with a certain number, and continuing with the consécutive numbers, 
in installments aa the work progr^sed, — and afterwards, when the work 
had considerably progressed, on the giving of satisfactory security, pos- 
session of ail the marked money was delivered to the contracter, provid- 
ing that as he earned it in instâllnients it should become his absolu tely, 
and that, if his contract should be abandoned or otherwise terminated 
before he eamed it ail, then he was to pay interest at the rate of 6 per 
cent, per aQnum for ail the saiid moneys wbich may not then hâve been 
eamed bybim, the analc^y it seems to me would be perfect. Then, 
whether it ever became à loan (lease or renting) would dépend upon 
whether the contract wais terminated before completion, because, if not, 
the whole would hâve been earned, and no interest whatever be due for 
said moneys, but the sarae would then be "the property of said Taylor 
or his assigns/ free from any daim on the part of the state for rent, (in- 
terest,) as though this agreement (about the possession of the moneys) 
had not been made." It appears to me that the lands in question were 
hdd by complàinant in 1886 and 1887 under a contract for the pur- 
cbafie thereof, and were and are subject to assessment for taxes for those 
years, and that the motion for a preliminary injonction should be re-' 
fiised. Ând it is so ordered. 
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OkVISS V. DUNN. 
{Oireuit Court, N. B. Testai. April 18, 1888.) 

Trusts— Action to Establish— Lost Instruments— Suppicienct op Evidence. 
In a suit brought in 1884 to establish aad enforce a bond to reconvey, al- 
leged to bave been given in 1847 by défendant to his uncle J., under wjioni 
plaintifE claimed, one witness testifled that he saw certain papers execnted 
about that time, and understood them to be deeds of J.'s land to défendant, 
given to enable défendant to sell it in the States whither he was returning after 
a visit to J., and a bond to reconvey in case défendant failedto sell. Another 
testifled that from talks with défendant at that time he understood that such 
an arrangement had been made, and that he afterwards saw such a bond to 
reconvey produced and proved in a suit in 1854; that the witnesses to the 
bond were dead. It appeared that in 1847 défendant was poor, and the con- 
sidération lie alleged was very small — less than one-ninth of that expressed 
In the deed. Plaintiff and his grantor had been in continuous possession and 
paid taxes since 1830. MM, that plaintiS was entitled to relief. 

In Equity. 

Bill to establish a bond for title, and for spécifie performance, by Da- 
vid A. Orviss against John Dunn. 
R. G. Street and A. C. Prendergast, for complainant. 
Clark, Dyer <fc Bolinger, for défendant. 

McCoKMiCK, J. On Ihe 30th day of January, 1884, the défendant in 
this suit, a citizen of the state of Mississippi, brought his action of tres- 
pass to try title (éjectaient) against complainant to recover possession of, 
and establish his title to, a certain half league of land in Robertson 
county, Tex., described in his pétition therein, and in the bill herein. . 
On the 6th day of December, 1884, the complainant filed his bill herein, 
setting up substantially that on and prior to the Ist day of February, 
1847, the land in controversy was owned by one James Dunn, an unde 
of the John Dunn party hereto, and that on said Ist day of February, ; 
1847, said James Dunn had conveyed said land to said John Dunn by 
-deed absolute upon its face, reciting a cash considération of $3,000 in 
hand paid, and acknowledged to bave been received from said John 
Dunn by said James Dunn; that in truth and fact no considération was 
paid or contemplated to be paid; that the purpose of said deed was toput 
the légal title to said land in said John Dunn, to enable him with facil- 
ity to sell the same for his uncle in Mississippi, or one of the older states; 
and that simultaneously with the exécution and delivery of sivid deed 
there was executed by John Dunn and deiivered to said James Dunn an 
obligation to reconvey, unless sale was effected; that, pursuant to this 
purpose, the deed to John Dunn was recorded, and the bond or obliga- 
tion to reconvey was withheld from record; that, no sale being effected 
by John Dunn, the said James Dunn, on the 9th day of September, 
1850, conveyed this land, (in distribution of his estate) to his son, James 
Dunn, Jr.; that said bond for title has been lost or mislaid, and cannot 
now be found; that complainant holda the title of the said James Duçn, 
Jr., and that he and those under whom he claims hâve continuously. 
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since the 9th of September, 1850, (and the said James Dunn before (hat 
time had) exercised acts of owiiership over said land notoriously, end 
hâve paid taxes thereon, etc. And prays that said bond for title be es- 
tablished, and spécifie performance thereof be decreed, deed to John 
Dunn canceled, cloud removed, etc. The défendant dénies that the ex- 
écution and delivery to him of the deed of Ist February, 1847, was with- 
out considération, or was subject to any trust in favor of the grantor, or 
that he ever executed and deUvered a bond for title, or obligation to re- 
convey the land in controversy. He says that he gave a valuable con- 
sidération for this land, stating in his answer the considération to bave 
been $325, of which $75 was in money and the remainder an account 
against Dr, W. S. Rodgers; thathe paid the taxes on it forseveral years; 
that, as he resided in Mississippi, he left his brother, A. M. Dunn, who 
resided in the county in Texas where this land is situated, as his agent, 
to pay the taxes thereon, and furnîshed his said brother the money nec- 
essary to pay the same; that the deed to said James Dunn, Jr., was not 
put to record until in 1872; that no possession was heid of said land until 
after the sale to complainant of an interest in said land in 1873; that he 
never acquiesced in the adverse claim of those under whom complainant 
claims, nor had he any means of ascertaining that they or any of them 
set up any claim to said land, until the deed to James Dunn, Jr., was 
recorded in 1872; that at or about the time he purchased this land from 
his uncle, he and his uncle flgreed to engage in merchandising in Rob- 
ertson county, if the défendant could get the goods for this half league 
and for another half league owned by his uncle, and that, to carry out 
said agreement, his uncle did convey to him said other half league that 
he might sell it and his own, — the one in controversy, — and procure a 
partnership stock of goods; that he failed to efïect said pnrpose, and aft- 
erwards reconveyed said other half league to the heirs of his uncle, said 
James Dunn. This answer is sworn to and sustained substantially by 
the déposition of the défendant taken in the case with a slight variance 
as to the considération paid. 

The complainant offers the testimony of one McFall, who says he was 
at James Dunn's house in 1847, engaged at work there for one Gilbreath; 
that he was présent in the house one day, a short time before .John Dunn 
left for Mississippi, and saw said Gilbreath and one Perry witness some 
papers that had been signed by James Dunn and John Dunn; that there 
were three or niore papers; that he understood from the conversation' of 
John Dunn and James Dunn and Perry (who was a lawyer) in présence 
ofeach other, of witness, and of Gilbreath, that James Dunn was deed- 
ing or had deeded two tracts, half leagues, of land in Robertson ooiintj' 
(by the papers being witnessed) to John Dunn, to sell for James Dunn 
in the States oh commission, and that John Dunn had given a bond to 
reconvey the lands in case he could not eflect a sale. The complainant 
also ofifers the testimony of one Wheelock, who has lived in Robertson 
county since 1833, lived within three miles of James Dunn's house until 
said James Dunn died, and knew John Dunn ail the time he was in 
Robertson cOunty, — from October, 1846, until he went away, some time 
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in 1847. Thîs witness saj's: "My understanding was, by talks with 
John Dunn, that his uncle had conveyed him lands to sell and he was 
to get a certain percentage." He says it was the family talk with the 
Dunn and Wheelock families. He was elected sheriff in 1851 of Rob- 
ertson county, and was présent in court at the May term, 1854, of the 
district court of Robertson county, and remembers a suit of James Dunn, 
Jr., against John Dunn, to make title to lands upon a bond for title. 
He caused citation by publication to be made on said John Dunn. The 
trial was had, and witness saw what purported to be a title-bond frora 
John Dunn to James Dunn, Sr. , to make title to the half league involved 
in this suit, — the Robertson one-half league; saw the bond exhibited .be- 
fore the jury in the trial of the cause of James Dunn, Jr. , vs. John Dwin. 
His impression is that Gilbreath was a witness to the bond, and that they 
had Judge Killough présent, to prove Gibreath's signature, because 
Gilbreath was dead. This witness knew both Gilbreath andPerry, and 
says they are both dead. (There was judgmentin favor of James Dunn, 
Jr. , in this suit, in 1854, in Robertson county, and it was pleaded in com- 
plainant's bill, but was stricken ôut on demurrer, because the record dis- 
closed only service by publication on the défendant, who was a citizen 
of another state.) The original deed from James Dunn, Sr., to John 
Dunn was produced by complainants as coming from his possession. 
Thèse witnesses show that in 1847 John Dunn was a young man 24 or 
25 years old, without means, and without any remunerative occupation, 
of good présence and good qualities, in whom his uncle had confidence, 
and who spent a year at his uncle's house, as a young relative visiting 
him from a distant state (that was before the railroad had qualified dis- 
tances in Texas) would; and, as occasion called, attending to any mat- 
ter for his uncle that came in his way. The other proof relates to the 
loss of or inability to find the bond for title, to the family history or 
tradition in respect to this land transaction, and the constant claim of 
ownership and payment of taxes. The considération reciled in the 
deed may well be taken as the parties' estimate of the value of the land 
at that time. This is $3,000, or about $1.35 per acre. The défendant 
says he gave an account against Dr. W. S. Rodgers for $250, and released 
two sums his uncle owed him, — one for $25, and one for $40, making 
$315 in ail, or not quite 15 cents per acre. None of the witnesses men- 
tion ever hearing of the project to couvert thelandsinto goods, and carry 
on a partnership mercantile venture. AU the circumstances of John 
Dunn's visit to Texas and remaining with his uncle, (who was a rich 
man, for that time and place,) and his leaving there to return to the 
older states, seem to me to tend strongly to support complainant's case, 
and to coiToborate the direct testimony of the witness McFall and the 
witness Wheelock, whose testimony I hâve summarized above. It is 
well settled that to ingraft a trust upon a deed by paroi, or to establish 
a lost writing by paroi which déclares such a trust, the proof must be 
clear, and the unsupported testimony of one witness, however positive 
and clear, cannot safely be allowed to establish such a trust. It is, how- 
ever, as well settled that, where the proof is adéquate, the trust must 
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be upheld, and that both the nature and amount of the proof required 
fliustîdepjend in a measure upoix the âge of the transaction. Upon a 
carefuj, considération of tbe vvhôle proof, I am constrained to coaclude 
that the deed from James Dunn, Sr., to John Dunn for the land in con- 
troversy was inade for the purpose of enabling said John Dunn to sell 
said land for James Dunn, Sr., and that the légal title thereby held by 
said John Dunn was and is for the use and benefit of said James Dunn, 
Sr., whose right complainant now hplds; and that a decree should be 
passed herein granting complainant tiie relief prayed for in his bill; and 
it wiU be so ordered. 



Hbyman t>. Ûhlman. 
{(Xreuit Court, 8. D. Ifew York. Aipiil 16, 18S8.) 

Eqtjitt— Peacticb-^Appbarancb— FiLiNô Pleadings. 

When a défendant served with subpœna entered his appearance, and filed 
his answer before the ruie-day at which the writ was returnable, Tield, that 
nnder United States equity rules snch practice was proper, and that replica- 

. : tloB should be filed on or befoie the rule-day succeedlng that on which the 

. writ was returnable. 

In Equity. Motion to set aside an order dismissing a bill of com- 
plaint. 

Witter &Kmyon, îoî comp]&iaa.nt. 
Witrnçre <& Jerma; îoT défendant. 

Lacombe, J. The bill of pomplaint was filed, and subpœna served, 
January 14, 1888. The next succeeding rule-day was February 6th, 
and the rule-day thereafter, March 6th. Défendant entered his appearr 
ance February 2d, and filed his answer February 3d. No replication 
was filed on the March rule-day, and order was entered dismissing the 
jbill, Complainant moves to set aside the order, 

The question raised upon the motion is as to the interprétation of the 
rules in equity. : Their language, seems too plain to call for any:eiabo- 
ratp discussion in view of the fact that tbey were presumably framed to 
propiote the speedy administration of justice, and were not designed to 
dday, suitors, except so far as might be necessary to insure a proper and 
orderly présentation of both sides pf each case. A défendant served, with 
subpœna must enter his appearance on or before the day at which the 
writ is returnable. His plea, demurrer, or answer must be filed on the 
rule-day next succeeding the day ofentering his appearance, whether 
sucb,;rule-day is one day or thirty days after the entering of the appear- 
ance. The complainant bas until the next succeeding rule-day after fil- 
ing the answer, in' which to file gênerai replication. There is no warrant 
.in reasbnor authority for the proposition advanced by the complainant 
that an: appearance can çnly be filed on a rule-day, and that therefore in 
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the case at. bar défendant conld not file his appearance before the Febru- 
ary rule-day, nor his answer before March 5th, The default should be 
opened, and complainant allowed to file replicatîon nunc pro tvmc, tipon 
proper stipulations as to expediting thei trial, the détails of which may 
be arrangea upon settlement of the order. 



Covwjs et al. v. Day d al, 
{Diairiet Court. N. JD. minois. April 18. 1888.) 

1. PaKTNERSHIP— FiBM AND PôITATB CbBDITOKS— FeAUDTJLEN* PSEFBRENCES. 

A transfer by an insolveot flrm of its property to one who had indorSed tbe 
paperof theflrmand of its individual members to a large amount, andwho.iii 
considération pf tbe transfer, agreed to pay tbe obligations of the ûrmandof 
its individual members to a specified amount, including the paper on which 
be was indorser,— being made in good faith, and for an adéquate price, ïk not 
fraudaient as to flrm creditors.^ 
9,.Sahb. ,„ , ;,; , 

Creditors bf an inBolyent flrm hâve no légal daim on firtn assets antjl' they 
bave acquired a vested lien by judgment or otherwise, and by consent ôf ail 
its members such assets may be applied to the payment of individual crédit 
ors of the partners.^ 

' In Equity. Bill to set aside aïïeged fraudulent préférences. 

/jmn, J^to«;er, .fîemj/ <fc (?r«srorj/, for complainants. 

Pvierbaugh & Son, HopUna <è Èammond, and McOuMoch & Son, for de- 
fendants. 



Blodgett, J. This case now embodies five creditors' bills, or bills in 
the nature of creditors' bills, filed by creditors of Day Bros. & C6., to set 
aside certain allegéd unlawful pireferential payments made by said firm, 
The first case was brought by Coffin et al. v. Day et al., by a bill fileii in 
the circuit court of Peoria couhty, in June, 1885, and removed fo this 
court, and was for the collection of judgments at law recovered by the 
cbmplainants against Day Bros. & Co., between February 13, 1885, and 
June 2, 1885. The pecond case was brought by Doman et al. v. Day 
etol., in Jariufliry, 1886, for the collection of two judgments atlaw ren- 
dered in January, 1885, against Day Bros. & Co. The third case was 
brought by Parker et al. v. Day et al., in Jaùuary, 1886, for the collec- 
tion of a judgment at law rendered in July, 1885. The fourth case was 
brought by Simpson et al. v. Day et al., in March, 1885, for the collection 
of a judgment rendered in December, 1884. And the fifth case was 
brought by Richard et al. v. Day et al., in May, 1886, for the collection 
of a judgment rendered in May, 1886. Oh May 24, 1886, ail thèse 
cases were, by an order of court, Consolidated, with the provision '*that 
said suits shpuld henceforth proceed aa one cause, without préjudice to 
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the priority of the respective creditors therein." It appears from the 
pleadings and proofs in the case that the firm of Day Bros. & Co. , the 
principal défendants in this case, was organized about the Ist of Jan- 
uary, 1882, and consisted of Luoius L. Day, Gordis R. Cobleigh, Nor- 
mand S. King, William G. Marsters, Samuel H. Van Sickler, and Her- 
bert F. Day, and from the time of its organization up to Septem- 
ber 23, 1884, said firm conducted a wholesale dry-goods business in 
the city of Peoria, and also had two retail stores in said citj% and 
a retail store in Canton, Fulton county, in this state, and an overall man- 
ufactory in the city of Peoria. From some time in the spring of 1884 
said firm had been in embarrassed circumstances, and had been 
obliged to obtain extensions upon its commercial paper, and in obtain- 
ing such extensions they had secUred the indorsement of the défend- 
ant Charles B. Day, so that on the 23d of September Charles B. Day 
was indorser for the firm and its individual members to the amount 
of about $100,000; and on the iast^named date the entire stock of 
the wholesale store was sold to Charles B. Day at the rate of 75 
cents on a dollar, and the atoôk of the two retail stores in Peoria were 
sold to him at the rate of 62} cents on a dollar. There was also sold 
to him certain horses, trucks, wagons, etc., used in and about the 
firm business, the aggregate of th© purchase amounting to $228,550. 
For the payment of thèse goods Charles B. Day assumed the payment 
of paper and obligations of the firm, and of the individual members 
thereof, to the amount of $214,043.88, and gave his notes for the bal- 
ance of said purchase money , $14,506.12, payable in one and two years. 
The transaction was evidenced by a bill of sale signed by the members 
of the firm, and a bond of Charles B. Day in which he obligated him- 
self to pay a schedule of indebtedness aggregating $214,048.88, and to 
save said firm harmless therei'rom; the bond reciting that ail the indebt- 
edness inclnded in the schedule forming a part of the bond was the in- 
debtedness of the firm ôf Day Bros. & Co., ândthat upon the greater por- 
tion thereof the said Charles B. Da,y Was liable as indorser or guarantor 
for said firni; and within a dây or two after the purchase of the stock of 
goods as above meniioned, Charles B. Day also bought of the firm the 
stock of manui'acturéd goods at their overall factory, amounting to 
$2,302.06, for which he executed his note to the firm, payable six 
moths from date, While, as before stated, the bond recited that ail the 
indebtedness which was assumed to bp paid by Charles B. Day was the 
indebtedness of Dày Bros..& Go., ip fact there was in said schedule one 
note held by one of the banks în the city of Peoria for $5,000, which 
was the individual indebtedness of Yan Sickler, one of the members of 
the firm, and one note of $5,000, and'another of $1,300, which was the 
individual indebtedness of W. G. Marsters, ànother member of the firm; 
a,nd another noté pf $7,453, whiCh was the individual indebtedness of 
L. L. Day, another member pf the firm, but which was indorsed by 
the firm. Soon after the sale to Charles B. Day, King, one of the mem- 
bers of the firm, with the consent of the other members of the firm, took 
the two notes of Charles B. Day, amounting togetherto $14,506. 12, ?,nd 
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the note which C. B. Day had given for the purchase of the overali 
stock, amounting to $2,302.06, and a note which had been given by 
W. P. Day for $1,600, for the purchase of the overali factory, and 
turned them over to the défendant Mrs. Elizabeth Griswold, as collat- 
éral security for the sum of nearly $50,000, which King individually 
owed Mrs. Griswold; and Gordis R. Cobleigh, one of the members of 
the firm, being individually indebted to the said Charles B. Day, with- 
drew from the assets of the firm two notes of L, B. Day for $2,314, 
which he turned over to Charles B. Day in payment of his individual 
indebtedness to Charles B. Day. 

The bill charges that the sale to Charles B. Day of the stocks of goods 
was fraudulent and void, and made to hinder and delay creditors, and 
alsQ attacksthe several transactions where the assets of the firm were 
applied for payment of the individual indebtedness of the members of 
the firm, on the ground that thèse creditors, as copartnership creditors, 
had a first and prior lien upon thèse copartnership assets for the pay- 
ment of their debts before any individual indebtedness of the members 
of the firm could be paid. 

I see nothing in the proof, or in the character of the transaction itself, 
which should render void or inoperative the sale of the stock of goods. 
There is no proof that the sale was for an inadéquate price, or that it was 
madè in bad faith. Charles B. Day had, at the request of the firm, in- 
volved himsélf to a very large amount as the indorser of this firm; and 
they had the right, undoubtedly, under the law, to prefer him, and see 
that he was protected as against their other creditors; and no challenge 
is made but that the price whiçh he gave for the goods was as much as 
they would hâve brought if sold in any other manner. Nor is any ques- 
tion made in the proof as to the validity and good faith of the indebted- 
ness which was assumed by C. B. Day. 

This leaves us to consider the question of the validity of thèse trans- 
actions so far as they relate to the payment of the individual debts 
of the members of the firm out of the assets of the firm, and to déter- 
mine whether thèse complainants are entitled to hâve those transactions 
set aside, and to recbver thèse assets so applied to the payment of in- 
dividual debts. 

In making their terms for the sale of their stocks of goods to the de- 
fendant Charles B. Da}', the firm required him to pay as part of the 
purchase price the debt of L. L. Day for $7,453, upon which the firm 
was liable as indorser; the notes of Marsters for $6,500, upon $5,000 
of which C. B. Day was indorser, and $1,300 of which was indorsed 
by the firm; and the note of Van Sickler for $5,000, which the plead- 
ings state was also indorsed by the firui, but of which I do not find 
any évidence in the record; so that we may assume that the appro- 
priation of the assets of the firm for the payment of thèse individual 
debts was the act of ail the partners, — that is, the firm assets are ap- 
plied to the payment of thèse individuals debts with the consent of ail 
the partners, — and by such application said firm assets become individ- 
ual property. The transfer by King to Mrs. Griswold of the C. B. Dày 
v.34F.ho.9 — 44 
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notes and the W. P. Day notes was, as the proof shows, with the con- 
sent of the firm; and the transfer by Cobleigh of the L. B. Day notes to 
C. B. Day in payment oï his (Gobleigh's) individual àebt to G. B. Day 
was with thé kûowledge and acquiescence, ifnot the direct consent, ofthe 
firm; so that We hâve as cohceded orproven facts in the case that the part- 
ners ail conséiited to this application of the assets of the firm to the pay- 
ment of the individual debtis of its several members. 

It seems to ine that the questions involved in this branch of the case 
are fully met and answered by thei décision of the suprême court of the 
United States in Case v. Beauregard, 99 U. S. 119, where Mr^ Justice 
Strong, speaking for the court, says: 

" The object of this bill is to f ollo w and subject to the payment of a partner- 
ship debt property which forraéïly belonged to the partnèrship, but which, 
bèfore the Mil was flled, had béen transferred to the défendants. No doubt 
the effects of a partnèrship belongto it so long as it continues in existence, 
and not tothe individuala who compose it. The right of eaeh partner extends 
only to a share of what may remain after payment of the debts of the tirm 
and tiie settlement of its accounts. Growing out of this right, or, rather, in- 
cluded in it, is the right to hâve the partnèrship property applied to the pay- 
ment of the partnèrship debts lii préférence to thbse of any individual part- 
ner. This is an equity the partners hâve as between themselves, and in cer- 
tain circumstances it inures to the beûefit of the creditors of tlie.flrm. Tlié 
latter are said to hâve a privilefee or préférence, sometimes loosely denomi- 
nated a ' lien,' to hâve the det}ts due to them paid out pf the assets of a ûrm 
in course pf liquidation, to thé exclusion of the creditors of its several mem- 
bers.^ Their equity, however, is a deriyativè one. Itisnot held or enforce- 
able in théirown right. It is practicâlly a subrogation to the equity of the 
individual partner, to be màde effective only throitgh him. Hence, i£ he is 
not in condition to enforce it, the creditors of the firm cannot be. Sicev. 
Bamard, 20. Vt. 479; Appeal ofBank, 32 Pa. St. 446. But so long as the 
equity of the partner remains in him, so long as he retains an interest in the 
flrm assets as a partner, a court of equity will allow the creditors of the firm 
to avail themselves of his equity, and enforce, through it, the application of 
those assets prfmarily to payment ofthe debts due tliem, whenever thè prop- 
erty cornes under its administtatioriv It is indispensable, however, to such 
relief, when the creditors arei as in the présent case, simple-contract credit- 
ors, that the partnèrship pi|Operty should be within thft çontrol of the court, 
j»nd, in the course of administration, brought there by the banlsruptcy of the 
flrm, or by an assignment, or by the création of a trust in some niodé» This 
is beCause neither of the patthers rior the joint creditors hâve any spécifie 
lien, nor is there any trust that éaii be enfbrced until the property has passed 
in ctistodia legîs, Other property can be followed only after a judgment at 
law has been obtained, and an exécution has proved fruitless. So, if before 
the interpositipn pf the court is asked the property lias ceased to belong to the 
partnèrship, if-, by a hona fldç transfer, it has become the several property 
either o( onè partner or of a third person, the equities of the partners are ex- 
tinguished,' and couséquehtly the derivative equities of tiie creditors are at an 
end. It is, fherefore, always esâential to any preferential right of the cred- 
itors that there shall be property owned by the partnèrship when the claim 
for préférence iS: sought to be enforced. * ♦ * The joint estate is con- 
yerted into the separate estate of the assignée by force of the contract of as- 
signment. And it makes no différence whether the retiring partner sells to 
the other partner or to a third person, or whether tlie sale is made by him or 
uiider a judgment agaihst him. In either case his equity is gone." 
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And this doctrine is fully supported by Ladd v.-Griswold, 4 Gilnian, 
25; Reeves v.Aym, SSIM. 418, and Mcintire v. Yates, 104 111. 491. 
There can be no doubt, I think, that this firm had the right to appro- 
priate its partnership assets to the payment of the individual indebted- 
ness of its members; that is, the individual créditer to whom payment 
was made had the right, with the consent of the partners, to take the 
firm assets in payment of his debt. The individual indebtedness was a 
sufficient considération to support the payments, and the creditor be- 
came vested with the nioney or property so appropriated to him. When 
thèse transactions took place, and thèse individual creditors of the mem- 
bers of the firm were respectively paid or secured, the complainants in 
this suit had no judgments or liens upon the partnership assets. The 
assets were entirely within the control of the firm, and any disposition 
vvhich the firm made of them was binding upon the creditors of the 
firm who had not some spécifie or vested lien thereon at the time of 
such appropriation. Thèse complainants did not recover their judgments 
until months after this transaction had occurred; and, at the time thèse 
bills were filed, this firm did not own the property which thèse bills 
now seek to reaçh. The transactions cannot be said to hâve been fraud- 
ulent, because there was a good considération to support them; and at 
most it was but a payment of individual creditors of the members of 
the firm out of copartnership assets, where the debts thus paid were 
bonafide debts; and it was only a diversion of the assets of the firm from 
the firm creditors to an individual creditor. Thèse complainants, at 
the time of thèse transactions, were in no position to challenge or pre- 
vent them. As already said, they had no lien upon thèse assets; and 
there was, at most, only a sort of ethical or theoretical right in the firm's 
creditors to insist on the payment of the firm's debts out of the firm's 
assets. That, howéver, did not defeat the right of the firm to appropri- 
ate its assets, in the exercise of its own judgment, in such manner as that 
the persons to whom they sold, or delivered, or paid their nioney or as- 
sets took a good and valid title as agrainst the creditors of the firm, and 
gives no right to creditors who subsequently obtained judgments against 
the firm to retrieve thèse a.'«sets and bave them applied upon their judg- 
ments. Suppose, for illustration, that Charles B. Day had paid cash for 
thèse stocks of goods into the possession of the firm, and the firm had 
then paid this individual indebtedness of its several members out of the 
cash thus receiyed, can there hâve been any doubt that this would hâve 
been a good and valid payment to which the creditors of the firm who 
had no judgments or other vested lien could make no valid objection or 
résistance? And if they could pay thèse individual debts out of the cash 
or assets, I can see no reason why they could not satisfy them with the 
saine légal effect out of the commercial paper or securities received for 
the goods. And the fact that this firm was insolvent at the time of thèse 
transactions, and was known to besuch by Charles B. Day and Mrs. Gris- 
wold, does not, as it seems to me, afi'ect this question. Withoùt further 
discussion I may say that it seems to me when this firm found itself in 
an insolvent condition with thèse assets on hand th'e^ had the right to 
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make such distribution of thetr assets as they chose, provided that it wa=. 
net a fraudulent disposition; and it was net fraudulent for them to pro- 
vide for the payment of the creditors of the individual members of the 
firm out of the assets, as was done in this case. The ruie invoked by tlie 
complainants, that the copartnership creditors are to be paid out of the 
copartnership, is, of course, the rule followed by the courts, either in 
bankruptcy or in chancery, when the assets of the firm, and the assets 
of the individual members of the firm, are in the hands of the court for 
distribution; but until the assets cotne into the hands of the court, nni\ 
while the firm is in possession and control thereof, such disposition a." 
the firm makes of its assets is binding so long as it is not an actual 
fraudulent disposition, madé with intent to hinder and delay creditors; 
and the fact that the copartnership creditors did not gel as much as 
they would hâve got had not provision been made for the creditors of the 
individual members of the firm, does not of itëelf constitute & fraud. 
Thèse bills are, therefore, dismissied for want of equity , 

; NOTE. 

PartnbrsHip— FiBM Pkopbett— Individual Dbbts. So iong as a firm is solvunt, ail 
its members assenting, the individual debts of the parties may be paid out oî the nrm 
assets, Roop v. Herron, (Neb.) 17 N. W. Rep. 353; and, there beiufc no fraud in fact, a 
partnership créditer oannot impeaoh, as fraudulent in law, a couvevanoe o£ paitner 
ship property in trust to seoure an individual debt of the partners, Gxh Co v. Banuoii. 
(Tenn.) 4 S. W. Bep. 831; but if the flrm is insolvent at the tlme the transfer of the 
firm property to make suoh payment ismade, it is fraudulent and void as to exIstin;L; 
creditors of the flrm, Goodbar v. Cary, 16 Fed. Rep. 317; and one paitn_r may not pay 
his private debts out of the assets of the firm, for this would be a f rai.d upon his part- 
ners, Gallagher'8 Appeal, (Pa.) 7 AU. Rep. 337LCaldwell v. Furniture Co., (Neb.) 13 X. 
W. Rep. 386; WiUis v. Bremner, (Wis J 19 N. W. Rep. 403; VernOu v. Upson, Id. Iftii; 
Powers V. Paper Go., (Wis.) 18 N. W. Rep. 20. See, also, Johnston's Appeal, (Pa.i 9 
Atl. Rep. 76, and: note; Crook v. Rindskopf, (N. Y.) 13 N. E. Rep. 174; Saunders «. 
Reilly, Id. 170; Tait v. Murphy, (Ala.) 2 South. Rep. 317. 

An insolvent firm sold the firm efEects to a créditer in considération of a certain sum 
in cash, and a f urther sum which was recited to be the indebtedness of the firm to the 
créditer, but which in fact embraoed indebtedness of the Individual members of the 
firm. Held that, in thus securing a peouniary beneflt beyond that which the law would 
secure, the transaction was fraudulent as to other creditors, and void, not only as to 
the benefit thus reserved, but in toto. Pritohett v. PoUock, (Ala.) 2 South. Rep. 735. 



CoRBiN V. BoiES et al. 

(Circuit Court, N. D. lUinoia. April 30, 1888.) 

PABTNEBsmp— Limited PartnbIibhips— Insolvency— Prefeuences. 

A limited partnership, practically insolvent in August, 1883, was dissolved 
October 17th following, but the notice of dissolution was not published until 
December 2d following, and then only in a légal publication read by few per- 
sons besides lawyers. The remaining partners dissolved October 19th, and 
the notice of this dissolution waa published at'the saine time as the other, bol 
in a paper of extensive circulation. The business still went on, however. and 
the défendant bank cashed the flrm's checks, allhough iheir account was over- 
drawn, and advanced them money on goods as collatéral. This bank was 
friendly to G., the spécial partner, and it had been assured by him. as far 
back aS: August, that he. G., would see that the checks were made good, and 
had received f urther assurances from F., the managing partner, that. in case 
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the concern got înto trouble, the bank would be protected. Between Decemr 
ber 28, 1882, and January 20, 1683, the bank accepted unsecured notes of tho 
gênerai partners to a large amount in settlement of notes of the litaited part- 
nership maturing between those dates. On January 20, 1883, judgment was 
«onfessed by the gênerai partners in favor of the bank, and the spécial part- 
ner, and exécution so levied on the stock in trade that the bank got the first 
lien and G. the second; thus shutting ont unsecured creditors of the limited 
partnersbip. The attorney of the partners, both spécial and gênerai, was also 
the attorney of the bank. Held, that the bank had knowledge of the insolv- 
ency of the limited partnership, and was a party to the scheme to protect Q. 
as against creditors of that firm, and that the judgment confessed in its favor 
was thèrefore void, under 3 Starr & C. St. 111. c. 48, § 23, forbidding préfér- 
ences by such pàrtnerships in contemplation of insolvency. 

In Equity. Bill by Chester C. Corbin, an unsecured créditer of Boies, 
Fay & Conkey, to set aside certain judgments confessed by them, as in 
fraud of the Illinois limited partnership act, (2 Starr & C. St. 111. c. 84, 
pp. 1564-1668.) 

Wm. J, Manning, for complainant. 

Fhwer, Bemy âc Gregory, and Turnbull, Washburn & Robbins, for re- 
spondent bank. 

Gresham, J. On March 80, 1882, William A. Boies, Benjamin B. 
Fay, Luciùs W. Conkey, and Julius K. Graves, formed a limited partner- 
ship under the firm name of Boies, Fay & Conkey, to carry on the bus- 
iness of Wholesale grocers for five years, at Chicago. Graves, a spécial 
partner only, was a résident of Dubuque, lowa, where he remained; and, 
whether the business proved profitable or unprofitable, interest was to 
be paid on his capital of $50,000, at the rate of 20 per cent, per annum. 
Fay and Graves were brothers-in-law, and the former becàme financial 
and chief manager of the firm. In August, 1882, about five months 
after Graves became a limited partner, an inventory was taken of the as- 
sets, from which the book-keeper made a statement, showing the flrm's 
financial condition. This statement embraced ail the bills receivable, 
and although some of the débts due to the firm were then uncollectible 
and worthless, no déduction was made on that aecount. If such déduc- 
tion had been made it would hâve appeared that the liabilities exceeded 
the assets. If the partners did not then know that the firm was insol- 
vent, they must hâve known it was seriously threatened with insolvency 
and bankruptcy. This statement bas not been produced, and Fay testi- 
fied that a copy of it which was fumished him by the book-keeper had 
been lost or destroyed. 

The Illinois statute' under which this limited partnership was formed 
provides that it shall not be lawful for any such firm, or aiiy member 
thereof, in contemplation of bankruptcy or insolvency, and with the 
intention of preferring or securing one or more creditors to the exclu- 
sion of others, to make any sale, transfer, or assignment of their prop- 
erty or efiîects, or to confess any judgment, or create any lien on the 
Woperty or assets, and that ail préférences so made shall be utterly 
•void. Instead of suspending business in August, 1882, and holding 

I (3 Btarr & c. st. m. p. 1568, a 8é, 1 83.) 
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Ihe assete ftSs a sp6CÎ£^l trust fund for the paymeiit.of its debts ratably 
amohg itaçteditors, as the fiTia should hâve done,' it oontinued in bus- 
iness. . Gravés came to Chicago, and âssumed Pày's duties as financial 
manager, that the latter might go east and buy more goods on the firm's 
crédit. During the four orsix weeks that Graves thus remained in the 
store, he had access to and examiu'ed the private ledger and other books 
and papers^ which disclosedthe firm's condition. An account was kept 
with the First National Bank of Chicago, of whjch L. J. Gage was vice- 
président and gênerai manager, and in September, dijringFay's absence, 
Graves called at the bank and toid Gage that he would be personally re- 
sponsible for ail checks drawn by the firm's cashier during Pay's absence, 
and when the latter returned he assured Gage that, should the firm bave 
trouble, the bank would be protected. The Commercial National Bank 
of Dubuque, of which Graves was à director, kept an account with the 
First National Bank of Chicago, and Graves and Gage had a personal ac- 
quaintance, if they were not personal friends. The évidence shows that 
in September, after Graves had promisèd that ail the firm's checks should 
be paid, the bank permitted the firm to overdraw ils account. On the 
14th of October the firm needed money to pay an overdraft at the bank, 
and to meet paper which would soon become due, and Gage accommo- 
dated the firm with a dematid loan Of $10,000, for which amount he took 
the judgment note of the partners, with warehoûsè receipts for merchan- 
dise recently bought on the firm'à crédit, as collatéral security. It is 
claimed that three days later,— Octbber 17th, — the four partners signed 
an agreemeht dissolving the limited partnership, and that two days still 
later, Boies soldhis interest in thé firm to Fay «feConkey, on which day 
Boies, Fay & Conkey — Graves having retired three days before — ^signed 
the foUowing agreement: 

"It is hereby stipulated and agreed by and between the parties hereto that 
the partnership lievetofore existing between William A. Boies, Benjamin B. 
Fay, and Lucjus W. Conkey, under the firm naine o£ Boies, Fay & Conkey, 
is this day dissolved by mutual consent. The said dissolution shall date from 
the Ist day of November, 1882, Efnd légal notice thereôf shall be published on 
or before tire lOth day of Novembet, 1882." 

This paper or notice was published for the first tîme in the Chicago 
Daily Evening Journal, on Decenaber 2d,- and the paper by which it is 
claimed the limited partnership was , dissolved two dàys before, was pub- 
lished oh the same day in the Chicago Légal News, a légal publication 
read by few besides lawyers. On the 18th of October, the day after the 
alleged dissolution of the limited partnership, the bank, through Gage, 
made another deniand loan-of 810,000 to the limited partnership, re- 
ceiving as securîty other warehouse, receipts of the same character. At 
the time ofithe alleged dissolu tioBiof, the limited partnership, and the 
sale; by Boies pf bis interest to Fay & Conkey,, a large amount of the 
limited partipership paper was about to mature, and the firr^i was still 
purchasing goods; andthe testimony shows that the partners deemed it 
unwise to then give notice of the alleged withdrawal of Graves and Boies. 
The business was continued in the name of the limited partnership, 
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ynih Graves' knowledge, and checks were signed in the firm name until 
Deceraber 2. From Octobèr 6 to December 6, the over-drafta ranged 
from $557 to $10,126; and from December 4 to December 16, the bank 
paid checks drawn in the name of the limited partnership, payable 
to Graves, amounting to a large sum, and up to December 6, at least, 
charged such payment to the account of Boies, Fay & Conkey. The 
goods which were pledged to the bank were part of the purchase made 
by Fay after the firm had become insolvent, and they were hauled direct 
from the freight dépôt to a warehouse, instead of to the store or ware- 
house of the firm. On December 7, the bank, through Gage,' made a 
demand loan of $8,000 to Fay & Conkey, taking in pledge therefor part 
of the new goods bought in the name of the limited partnership. A note 
of Boies, Fay & Conkey, payable to Graves, for $5,000, was protested 
at Dubuque on the 14th of December, and sent to the First National 
Bank of Chicago for collection; and on January 20, 1883, Gage, for the 
bank, discounted customers' notes for Fay & Conkey, amounting to 
$3,469; and on the same day, with the firm's money, Graves paid the 
bank, through Gage, two notes of the limited partnership for $5,000 
each, due in seven and nine days, respectively, before maturity; the 
bank then holding, with the knowledge of Gage, a $5,000 note of Fay & 
Conkey, indorsed by Graves, and payable two days later, and also other 
notes of Fay & Conkey, unindorsed and unsecured, for more than that 
amoUnt. It will thus be sèen that paper of the limited partnership, 
which was not then due for seven and nine days, was paid in préférence 
to a note of Fay & Conkey, on which Graves was liable as indorsér, as 
well as unsecured notes of Fay & Conkey. This payment was made after 
it had béen determined thât the firm should sUspend, and prefer part 
of its creditors; and on the same day Graves and Fay & Conkey went to 
the office of Flower, Remy & Gregory for légal advice, which firm then 
was, and for some tinie had been, the gênerai counsel of the bank 
and of the insolvent firm. During the consultation which occurred 
wilh Mr. Remy, he visited the bank, and on his return stated that 
Gage would be satisfied with a judgment in fevor of the bank for $40,- 
000, for which amount a judgment note was accordingly prepared, and 
signed by Fay & Cbnkey. It was thought that with the warehouse ré- 
ceipts and the customers' discounted notes, thia would amply secure the 
bank. Two judgment notes,- — one for $17,500, and the other for $27,- 
OOO, — were also executed by Fay & Conkey at the same time and place, 
payable to Graves; and it was agreed between Graves, Gage, and Remy 
that, when the judgments were confessed, including 5 per cent, for at- 
torney's fées, exécutions should immediately issue, and that the bank's 
exécution should be first levied, and that Graves' exécution for $17,500 
should be next levied, so that the bank and Graves might hâve liens 
prior to ail other creditors. Before leaving the store, on the evening of 
the same day, Fay & Conkey divided the firm money on hand, each ré- 
ceiving $566, and the next mornîng (Sunday) the same parties again 
met by appointment at the oflBce of Flovver, Remy & Gregory, where the 
book-keeper and cashier brou^ht the firm's mail, which contained drafts 
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amounting to $2,215.38. Thèse drafts were indorsed and delivered ta 
Graves. At this interview Remy appears to hâve prepared notes upon 
which judgments were to be copfessed in favor of other creditors. The 
mail brought to the firm on Monday morning about $1,300, which was 
divided between Fay, Conkey, and Graves, after which judgments were 
confessed in one of the state courts find in this court, in favor of the bank, 
Graves, and other creditors, on the judgment notes previously executed, 
amounting in the aggregate to $233,709.09, of which $10,658.65, rep- 
resented attorneys' fées. Éxecutions were immediately issued on the 
state court judgments, and handed to Remy, who delivered them to the 
sherifFof Cook county in such order as to secure to the bank the first 
lien, and, Graves the second. Thèse exécutions were levied upon the 
en tire stock of merchandise of the firm, and the proceeds of the sale paid 
the bank's judgment in fuU, and something less than $10,000 on the 
Graves $17,600 judgment. The exécutions which were issued upon the 
judgments confessed in this court in favor of Graves,, the Commercial Na- 
tional Bank of ï)ubuque, the Dubuque County Bank, and the Importers 
& Traders National Bank, were the same day returned nulh bona, and 
thèse parties joined in a creditors' billagainst Fay & Conkey, with whose 
consent, joii the foUowing day, Bradford Hancock was appointed receiver. 
Hancock immediately qualified, and took possession of the firm's office, 
books, and b^Is receivable, without interfering with the sheriff's posess- 
sion. On the Ist of March following, Chester C. Corbin, an unpreferred 
creditor of the limited partnership, for himself and such Qther creditors 
as might be willingto unité with hirn, commenced this suit agaiust ail 
the parties in whose favor judgments had been confessed, for the purpose 
of setting them aside, and having the assets of the insolvent limited part- 
nership eqqally divided among the creditors. On March 31, 1883, a 
subpœna diiçes tecum was served upon Hancock, the receiver, to appear 
on April 4, before the examiner, with the books of the firm, and tes- 
tify as a witness, and the évidence shows that ^fter the service of this 
subpœnat and before the 4th day of April, he sold as old paper ail the 
letter-press copy-books except one, the bank-books, check-book, and 
checks back of, November, 1882) the cash-balance statements and bills 
payable book prior to July, and other books which'were regarded as im- 
portant by the expert book-keeper. This fact is ail the more significant 
as Flower, ,Remy & Gregory \^rere also the receiver's counsel. 

Why was it.thought necessary to dissolve the limited partnership on 
the 17th of October, and keep the fact a secret from the public un til the 
2d of December? And if there was no intention on the part of Graves 
and his partners to take advantage of any portion of their creditors, and 
allow Graves ,to escape liability as a partner, why was the agreement of 
dissolution published in the Chicago Légal News, a légal publication 
read by few except lawyers, instead of in the Evening Journal, a paper 
of much wider gênerai circulation? And whydid the notice which ap- 
peared in the Evening Journal of the same day saj'^ nothing about the 
retirement of Graves? What occurred prior and subséquent to October 
17 fairly shows that the dissolution was a pretended one, and that th& 
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form was gone through for the purpoae of having Fay & Conkey, as gên- 
erai partners, confess judgments as they did, to protect Graves against 
his liability as spécial partner, and as indorser of the firm's paper. Prier 
to the secret dissolution of the limited partnership, the firm had placed 
in the hands of brokers in Chicago, New York, and Boston, its commer- 
cial paper for sale on the market; and three days before the same time the 
firm had pledged to the First National Bank goods bought by Fay on the 
crédit of the insolvent firm, as collatéral security for a demand loan of 
$10,000; and on the day foUowing the secret dissolution they made an- 
other pledge of merchandise purchased in the same way, as security for 
another demand loan of the same amount. Between the time of the se- 
cret dissolution and the 2d of December a still larger amount of the firm's 
commercial paper was put upon the market for discount, and during the 
same time the firm was unable to pay its employés, its rent, and bills 
for current purchases in Chicago. The substitution of a large amount 
of the notes of Fay & Conkey for the notes of Boies, Fay & Conkey, fur- 
nishes still further évidence of a previously formed purpose to enable 
Fay & Conkey, as gênerai partners, to confess judgments by way of préf- 
érences, and thus shield Graves. The judgment confessed in favor of 
the Commercial National bank of Dubuque, represented in part four notes 
•of $2,500 each, drawn by Fay & Conkey in favor of Graves, for his ac- 
commodation. Thèse notes did not represent an indebtedness of the firm, 
and yet Graves caused them to be treated as part of the firm's indebted- 
ness, and that amount waa paid out of the assets of the limited partner- 
ship. This was not done through inadvertence or mistake, for Graves 
knew the facts; and in the argument his counsel admitted that this was 
"the debt of Graves, and not the debt of the firm. The judgment con- 
fessed at Graves' instance in favor of the Dubuque County Bank exceeded 
Ihe indebtedness of the firm to that bank by about $3,000. The bank 
declined to receive more than the amount of its debt, and Graves collected 
and retained the excess. Thèse circumstances are damaging to Mr. Graves' 
integrity. 

This, the Corbin suit, came to a final hearing on November 17, 1885, 
■when the court decreed that on the 20th of August, 1882, the limited 
partnership was insolvent, with the knowledge of each of the partners, 
and so continued until the termination of its business on the 22d of Jan- 
uary, 1883, when Fay & Conkey, the pretended successora of Boies, Fay 
.& Conkey, confessed the judgments already mentioned; that the acts of 
the partners, whereby they pretended to dissolve the limited partner- 
ship, were done with intent to defeat and évade the provisions of the 
«tatute of Illinois which prohibited préférences by such partnerships, 
and that ail such acts were void; that the judgments were confessed by 
Fay & Conkey for the purpose of pfotecting Graves against loss as ameni- 
ber of the limited partnership, and as an indorser for it; that the judg- 
ments in favor of the Commercial National Bank for $14,396.49, the 
Dubuque County Bank for $12,002. 38, the Importers & Traders National 
Bank of New York for $15,126, were confessed at the spécial instance 
of Graves, and that they, as well as the Graves' judgment in this court, 
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in ail amounting to $68,758.24, werepaid in full out of the équitable- 
assets of the limited partnersljiip; that Graves also received out of the as- 
sets of the lîmited partnership $9,781.18 on the judgment confessed in 
his favor jn the etate court, — $5,900 as profits, although the firm made 
no profits, and $2,741.38, heing the amount taken by him on Sun- 
day and Monday, January 21st and 22d. Graves was required by this 
decree to pay into court for the benefit of the creditors of the limited 
partnership, within 30 days, $100i796.71, whiçh was the amount so 
received by him, or for his benefit, with 6 per cent, interest thereon 
from the datât of payment. Flower, Bemy & Gregory received upon 
the several confessed judgments, as attorneys' fées, $8,559.80, for which 
amount the court also entered a decree againstthem, with interest thereon 
at 6 per cent., the total decree being $9,886.57, which they were also 
required to pay to the clerk of the court within 30 days, for the benefit 
of the creditors of the limited partnership, it being thought that thèse 
sums would be sufficient to: pay the claims of the unpreferred creditors^ 
and the court reserved the right to thereafter decree against the First Na» 
tional Bank of Chicago, as the proof might justify. 

At and before the hearing, Gtavea was represented by Flower, Remy 
& Gregory, and, not paying the decree within the time limited, an exé- 
cution was issued against him^ and returned nuUabana, after which an 
aJioa exécution was issued, upon which the marshal indorsed a return 
that he had made a personal demand upon Graves for money or prop- 
erty to pay or satisfy the same, and he had refused to do either. An 
order was then entered on the application of the complainant, requiring 
Graves to personally appear before the court on Qctober 30, 1886, and 
show cause why he should notbe attached for contempt in failing to 
eomply with the decree of thé: court. This he did not do, although per- 
sonally served with a copy of the oïder. Gn November 1, 1886, it was 
adjudged that Graves had willfuUy disobeyed the orders of the court; 
that he was guilty of contempt of its authority; and that a.writ be di- 
rected to the marshal of the Northern district of Illinois, commanding 
him to arrest Graves, and commit him to the jail of Cook county until 
he complied Mth the orders of the court, or was discharged by due pro- 
cess of law. Noffinding Graves within his district, the marshal pro- 
ceeded to Dubuque, where Graves resided, and there presented the writ 
to the district judge of the Northern district of lowa, and requested that 
the proper proceçs should be issued for his arrest and identification, in 
order that he might be removed to this district. This request was de- 
nied after argument of counsel. Inre Graves, 29 Fed. Rep. 60. 

The jurisdiction of this court, both as to subject-matter and the parties, 
including Graves, is not denied, and until the decree and orders are re- 
versed they are binding upon him. .When Graves refused to obey the 
orders and process of the court, and thus defied its authority, he was 
rightfully adjudged guilty df contempt. Section 725, Rev. St., déclares 
that thé courts bf the United States shall bave power to punish, by fine 
or imprisonment, persons guilty of contempt of their authority by diso- 
bedience to any lawful writ, process, order, rule, decree, or command. 
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By his willful disobedienee of the orders and profcess of the court, Graves 
committed an offense against the United States for which he stands con- 
victed and sentenced; and he is no more entitled to immunity in another 
jurisdiction than if he had escaped after conviction and sentence fôr a 
felony. In Wartmanv. WaHman, Camp. Dec. 262, Chief Justice Taney 
says: "Disobedience to the legitimate authority of the court, is by law a 
contempt, unless the party can show, sufficient cause to excuse him." Iri 
speaking of this offense in Fanahawe v. Tracy, 4 Biss. 497 , Judge Drum- 
MOND says; 

"It is not a crime, in one seiise, but it partakes of tbe nature and character 
o£ a crime; and I do not see why, if a man is imprisoned for a contempt of a 
court of the United States, and breaks jail and escapes into another state, he 
cannot be arrested and returned to his imprisonment under the authority of 
the United States." 

In New Orléans v. Steain-ship Go., 20 Wall 392, Justice Swayne says: 
*' Contempt of court- is a spécifie criminal offense." On this subject see, 
also, Jn reGTite, 22 Wall. 157. 

Graves should hâve paid into court the amount adjudged to be due 
from him, if he was able to do so; and if he was insolvent, or unable to 
eatisfy the decree, he could and should bave exoneraied himself by per- 
sonally appearing and showing that fact. It cannot be that the law is 
so impotent as to allow a party to resist a suit step by step, and, when a 
decree is entered against him, disobey it with impunity, by removing 
beyond the court's territorial jurisdiction. 

Graves having thus, for the time being, at least, successfully defied 
the authority of the court, the complainant now asks for a decree against 
the First National Bank of Chicago for $40,000, paid to it in satisfaction 
of the confessed judgment, and also for 310,000 of the firm assets, paid 
to it on January 20, with interest on thèse amounts. This relief is 
asked on the ground that the limited partnership became insolvent as al- 
ready stated; and, knowing that fact, the bank, through Gage, co-oper- 
ated with Graves in his scheme, which had for its object the latter's pro- 
tection against liability as spécial partner and as indorser. Graves needed 
the aid of tjie bank to accomplish his purpose, and it co-operated with 
him through Gage. The bank was apparently willing, if not deairous, 
that Graves should be protected against threatened loss, provided it did 
not suffer thereby . Gage testified that it was not until after the judgments 
had been confessed that he knew a limited partnership could not prefer 
one or more creditors to the exclusion of others. We bave already seen 
that while Fay was absent buying goods, and Graves was occupying his 
place in the store, the latter told Gage he would see that ail checks drawn 
by the firm's book-keeper were paid; that when Fay returned he promised 
Gage that if the firm got into trouble the bank should be protected; and 
that two days before the judgments were confessed it was agreed between 
Graves and Gage and Fay & Conkey, in the office of Flower, Remy &■ 
Gregory, who acted as counsel for ail the parties, that the bank's judgment 
and exécution should be a first lien and first paid, and that Graves' judg- 
ment should stand next in priority. After thé proceeds of the sale had 
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been paid to the bank and Graves, nothing was left from this source for 
other creditors, nor was it expected that anything would be. On Decem- 
ber 28 the bank, through Gage, accepted an unindorsed and unsecured 
note of Fay & Conkey in renewal of a note of the limited partnership due 
on that day. On December 29 the bank, through Gage, accepted an- 
other unsecured note sf Fay & Conkey for $5,000 in renewal of a note 
of the limited partnership, for the same amount, due the same day. On 
December 30 the bank, through Gage, again accepted an unsecured note 
of Fay & Conkey of $5,000 in renewal of a note of the limited part- 
nership, dated October 23, and payable 65 days after date. On Janu- 
ary 9, 1883, the bank, through Gage, discounted an unsecured note of 
Fay & Conkey for $5,000; and paid to Graves $1,900 of the proceeds on 
a check of Fay & Conkey, and appliedthe residue in payment of debts 
of the limited partnership and in satisfaction of an overdraft of Fay & 
Conkey. On January 10 the bank, through Gage, discounted another 
unsecured note of Fay & Conkey for the same amount, and on the same 
day paid to Graves two checks drawn by Fay & Conkey in bis favor, for 
$2,500 each. The testimony, including that of Gage, fairly shows that 
he doubted the solvency of Fay & Conkey as early as December 28, 
when he accepted the first of their unsecured notes in exchange for a 
note of the limited partnership for a like amount, and thus released 
Graves from liability. This conduct of Gage is strong évidence in itself 
that he had.been made acquainted with some plan for the protection of 
Graves at the expense of the creditors of the limited partnership, and 
that something had been done or promised, upon the faith of which the 
bank was willing to take unsecured paper of two m en, not entitled to 
crédit, in renewal of paper of the limited partnership. The firm had 
lost money from the time it commenced business, and, after the inven- 
tory was taken in August, if not before, it was slow in meeting its pay- 
ments. Itsaccount was repeatedly overdrawn at the bank both before 
and after Graves' alleged withdrawal. Remy wrote the dissolution con- 
tracts, and.Flower, Remy & Gregory were the gênerai counsel for the 
firm, made collections for it, and fropi time to time gave the partners 
légal advice. It does npt appear.from the testimony that the members 
of the limited partnership had àny reason for keeping their counsel igno- 
rant of the firm's condition and purposes, or of Graves' retirement as a 
partner. It was known to the,members of the limited partnership and 
to the bank that Flower, Ilemy & Gregory were counsel for bot^»' ■^"d it 
is not unfair to assume, as I do, that any information that the counsel 
had of the condition and purpoge of the insolvent firm, which it was 
material for the bank to know, was communicated to Gage. If the coun- 
sel knew that the limited partnership was insolvent, or threatened with 
insolvency, as I think they did, and that it had been dissolved, and did 
not communicate that information to the bank, thej"^ were unfaithful to it. 
. The mère fact that Flower, Remy & Gregory continued to maintain the 
relation of counsel to the limited partnership as well as to its alleged 
successor, and also to the bank, indicates that the latter knew the finan- 
cial condition of the former, and that there was co-operation between 
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them. But even if the bank in good faith continued to deal with the lim - 
ited partnership, and afterwards with Fay & Conkey as its successor, 
without knowledge of anything indicating insolvency, or threatened in- 
solvency on the part of either, and that Graves had ceased to be a spécial 
partner, it was bound by the knowledge which its counsel had upon 
thèse subjects. 

A decree will be entered against the bank for the amount it has re- 
ceived in satistaction of the judgment confessed in its favor, with interest. 



Martin v. Baeboue et al} 
{Circuit Court, E. D. Arkansas. April, 1888.) 

1. Taxation— Assbssment—Oath op Assbssob. 

The constitution of the state of Arkansas déclares that "ail property subject 
to taxation shall be taxed according to Its value; that value to be ascertained 
in such. manner as the gênerai assembly shall direct. " The revenue act of the 
state requires the assessor, before entêring on the discharge of the duties of 
his office, to take the oath of office prescribed by the constitution for ail state 
and county offlcers, and, in addition thereto, a comprehensive oath covering 
in détail his officiai duties, and particularly the déclaration that " ail real prop- 
erty will be appraised at its actual cash value. " This oath is required to be 
indorsed oh the assesstnent book, which the clerk makes, prior to its delivery 
to the assessor; and, if the assessor failsto take said oathwithin the time pre- 
scribed, his office is declared vacant, and the clerk is required to notify the 
governor, and the vacancy is to be filled according to law. Held, that the oath 
which the assessor is required to take is one of the means provided by the 
législature to give effect to the constitutional requirement that property shall 
be taxed according to its value; that the failure to take the oath vacates ipso 
facto his office; and that where the assessor fails to take the oath, and the 
clerk, in violation of law, delivers to him the assessment book, no assessment 
on that book can be made the foundation of a valid tax title. 

2. Bamb— Sale— Publication. 

When the delinquent list and notice of sale, and proof of their publication, 
are required to be perpetuated by a record, to be certified to by the clerk be- 
fore the sale, it is indispensable that such record be kept; and paroi évidence 
is inadmissible to supply the omission. 
8. Sahb. 

Wherè a statute requires the notice of sale of delinquent lands to be pub- 
lished "weekly for two weeks" between the fourth Monday in April and the 
fourth Monday in May, two weeks must elapse between the flrst publication 
and the fourth Monday in May; and where the publication. is made on the 
16th and 28d days of Mav, and the fourth Monday of the month is the 25th, ' 
the notice is void. 
4. Samb. 

Where the notice of sale prescribed by law has not beengiven, the coUector 
has no authority or jurisdiction to sell, and before he sells, his jurisdiction, 
in this regard, must be made to appear of record, in the mode prescribed by 
the statute. 
6. Samb. 

Affldavits of the proof of publication of the notice of the tax sale, made 
and placed in the clerk's office more than two years after the tax sale, are no 
part of the record of the tax proceedings, or or the officiai files of tï e clerk'» 
office, and hâve no légal sanction. 

1 Reported by Messrs. Stephenson & Trieber, of the Hclena bar. 
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6. SAMy-4R!tOH!T TO RBDBBlii^MlWJOiroi^OT OF bïFICERi ■ -• 

When the Qwner of a lot wHieh has been sold to tbe Btate for taxes, with- 
où); bis Imowledge, is, preyented from discovering the sale and making ré- 
demption liy the dfflciàl inisconduct or mistake oî the offlcer who makes out 
the assèssinent book, hè wîU be permitted to redeém on discovering the 
facts. . i -;..:; ■;,;.,;.,'■.,■'..: 

7. Samb — Cavbat Emptoe. 

Therqle of caveat emptor applies to the purchaser of a tax title. 

8. Samb— TAX"I*tTLES— GROuNbs'dp CÔntest. 

Man'sf. Dig. Ark. §§ 5782i 5791, do not apply tb meritorious défenses, and 
by meritorious défenses is meant any act or omission of the revenue oiBcers 
in violation of law and prejudicial to the rights and interests of the owner, as 
well as those jurisdictional and fundamental defects which affect the power 
to levy the tax, or sell for its non-payment. Badcliffe v Sarugga, 46 Ark. 96. 

In Equity. Bill to con^rm tax title. 
U. M. & G. B. Rose, for complainant. 
J. M. Harrdli for delèndants- 

Caldwell, !^. This is a proceeding under chapter 23, Mansf. Dig.-, 
to confirm a tax title to lot 6., in block 145, and other lots and lands not 
hère in controversy, in the towa of Hot Springs. The lot was sold to 
the State on thé 25th day of Mày, 1885, for the taxes of 1884, and at 
the expiration of two years^ — the period allowed by law for rédemption 
— it was certified to the coinmissioner of state lande, and immediately 
thereafter purchased by the plaintiff from that officer. The bill was filed 
in the Garland circuit court. The défendants, Frances M. Barbonr, a 
married woman, and her infant tçhildren, Howard P. Munger, Grâce E. 
Munger, and Robert P. Muûger, by their next friend, Ormand Barbour, 
entered an appearance to the suit in that court, and removed the cause 
to this court. It is clear frôm thè proofs that the lot belongs to Mrs. 
Barbour, or to her and her children, unless the tax sale divested them 
of title. The défendants allège the tax title is void for numerous rea- 
8ons. 

The act of March 31, 1883, under which the tax title in judgment ac- 
crued, provides that the assessor, before entering upon the discharge of 
the duties of his office, shaU take and subscribe the oath of oflSce pre- 
scribed by the constitution for ail pfficers, "and, in addition thereto, the 
following oath or affirmation, which shall be indorsed upon the assess- 
ment books prior to their delivery to the assessor." [Hère foUows the 
oath, which is comprehensive and exacting, and contains the déclaration 
that "ail real * * * property * * * ^jjj jjg appraised at its 
actual cash value."] Section 5661, Mansf. Dig. Section 6662 déclares: 

"If any petsoh se elected fails Or refuses to take the oath reqnired in the 
preceding section, and file the same with the clerk of the county court of his 
county within the time prescribed, the office shall be declared vacant, and the 
clerk of the county court shall immediately notify the governor, and such va- 
cancy shttll be tilled in accordance with theconstitiition and laws of the state. " 

The défendant^ hâve showhthat thé oath hère required is not "indorsed 
upon the assessment books" for the year 1883, nor bas it been found 
elsewhere. This proof rebuts the presumption that it was taken, and 
imposes upon the plaintiff the bnrden of proving that it was. This bur- 
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den the plaintifF has not discharged, and the conclusion must be, the 
oath was not taken. "Where a paper is not found, where, if in exist- 
ence, it ought to be deposited or recorded, tbe presumption arises that 
no such document has ever been in existence." Platt v. Stewart, 10 Mich. 
260; Bail v. Kellogg, 16 Mich. 135. . In coiisidering the légal eÊfect of 
the failure of the assessor to take this oath, a brief référence to the légis- 
lation on this subject will be instructive. From 1846 to 1868, sections 
8, 9, c. 148, Gould's Dig., were in force. Thèse sections required 
the assessor, within a prescribed period, and before entering upon the 
duties of his ofïice, to take the oath there set eut, and vacated his office 
upon his failure to do so. The act of July 23, 1868, repealed thèse sec- 
tions, and the only oath required of the assessor by that act was one to 
support the constitution of the TJnited States and this state, and it re- 
warded the assessor for his services by giving hini "three per centum on 
the amount of taxes levied on hjs assessment." Subséquent acts (act 
April 8, 1869, § 60, and act March 25, 1871, § 59) required the asses- 
sor to verify his return by a,n oath to the effect that he had "not ap- 
praised any lot or tract of land at less th^n its true value in money." 
This oath was not in harmony with the constitutional requirement that 
property shovtld be taxed at its value. It afîorded no protection to the 
land-owner, but, on the contrary , its ternis convey ed a strong implicatioft 
that the assessor was licensed, if not invited, to assess land for taxation 
at more than its value, and lopd com plaints were made that it was so as- 
sessed. In Eadcliffev. Sçruggs,4:Q Ark. 96, it was decided that thefeil- 
ure of the assessor to take this oath did not affect the validity of the as- 
sessment, because it was "intended to protect the interests of the state, 
rather than the tax-payer; * "^ * and no owner of real estate could 
hâve been injured by its omission." From 1868 to 1883, the only oath 
the assessor was required to take before entering on the duties of his of- 
fice was the gênerai oath of office prescribed by the constitution for ail 
stateand county officers. Section 6105, Gantt's Dig. The same section 
required that he should make oath "to fais return," according to a form 
given. But this latter oath could only be taken after he had completed 
his assessment. The act of March 31, 1883, is the resuit of a complète 
révision of the revenue laws of the state; it was doubtless intended to har- 
monize the law on the subject with the constitutional requirement, and 
correct the evil of excessive assessments that had grown up under previ- 
ous législation. The constitution requires that "ail property subject to 
taxation shall be taxed according to its value; that value to be ascer- 
tained in sùchmanner as the gênerai assembly shall direct. * * *" 
Article 16, § 5', Const. 1874. To carry out this provision of the con- 
stitution, the act of 1883 requires the assessor, before entering upon 
ox discharging any of the duties of his office, to take, in addition to the 
gênerai oath of office, the searching and exacting oath set out in section 
5661, Mansf. Dig. A binding oath laid upon the assessor who is about 
to go forth to value property,- that he will appraise it at its aclual cash 
value, is probâbly the most UBUal and appropriate, if not the only, means 
the législature can provide to secure the taxation of property according 
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to its value, as required by the constitution. It is undoubtedly one of 
the means provided by the législature for that purpose. The requirement 
is, therefore, in efifect, the same as if ithad been imposed by the consti- 
tution itseif. The oath is more comprehensive and exacting than that 
required by Gould's Digest. Some of the provisions intended to pre- 
clude the assessor from exercising the duties of his office until he bas 
taken the oath are not found in any other statute in this, nor is it be- 
lieved, in any other, state. The requirement that the -oath "shall be in- 
dorsed upon the assessment books prior to their delivery to the assessor" 
appears first in this act. 

It is the duty of the county clerk to make up the assessment book or 
roU of real estate in the county, showing each subdivision and the name 
of the owner. Section 5694, Mansf. Dig. To this assessment book the 
assessor Simply adds his appraisemeut of each lot and parcel of land. 
This is the assessment book referred to in section 5661. This book the 
clerk is required to make up and deliver to the assessor on or before the 
first Monday in February. But by section 5661, the clerk is forbidden 
to deliver, and the assessor to receive, this book, until the required oath 
is taken; and, that there mày be no misunderstanding or doubt as to 
whether the oath bas been taken, the law requires that it shall be in- 
dorsed on the book itseif. A failure to take this oath within the time 
prescribed, ipso fado vacates the assessor's office. Législative ingenuity 
bas exhausted itseif in an effort to compel the assessor to take this oath 
or vacate his office. Thèse provisions wer.-, enacted in the interests of 
property owners; and when the assessor refused to take the required oath, 
and the clerk, in violation of law and his duty, deliVered to him the as- 
sessment book, no assessment on that book can be made the foundation 
of a valid tax title. If the law were otherwise, no property owner could 
ever hope to have his property appraised for taxation by an assessor 
bound by the obligations of an oath to appraise it at its value. But in 
this forum this question is foreelosed by the judgment of the suprême 
court of the United States in Parker v. Overman, 18 How. 137. That 
was a proceeding like ,the one at bar, and the tax title sought to be con- 
firmed was held invalid because the assessor did not take the oath pre- 
scribed by section 8, c. 148, Gould's Dig., within the required time. 
The court say: 

"The principal objection to the regularity of the sale in this case, and the 
•only one necessary to be notieed, is that the land was not legally assessed. A 
légal assessment is the foundation of the authority to sell; and, if this objec- 
tion be sustained, it is fatal to the deed. In order to qualify the sheriff to 
fulflU the duties of assessor, the statute requires tliat on or before tbe lOtli day 
of January in each year the sherifl of each county shaU make and file in the 
office of the clerk of the county an affldavit in the following form, etc., and if 
any sherifC shall neglect to file such affldavit within the time prescribed in the 
preceding section, his office shall be deemed vacant, and it shall be the duty of 
the clerk of the county court without delay to notify tbe governor of such va- 
cancy. * * ♦ The record shows that Peyton S. Bethel, the then sheriff of 
the county of Dallas, did not flle his oath as assessor on or before the lOth ot 
January, as required by law. He did file an oath on the 15th of March, but 
this was not a compliance with the law. and conf erred no power on him to act 
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as assessor. On the contrary, by his neglect to comply with the law his office 
of sherifE became ipso facto vacated, and any assessment made by him in that 
year was void, and could not be the foundation for a légal sale." 

In Moare v, Turner, 43 Ark. 243, Mr. Justice Eakin, referring to the 
case of Parker v. Overman, supra, said: 

"Upon an appeal to the United States suprême court it was held that in 
such a proceeding, expressly provided to give every one interested an oppor- 
tunity to contest the legality and régularity of every step in the proceedings, 
it might be shown that the preliminary aiîidavit was not filed in time. This 
is regarding the affldavlt, not as an oath of office, but as a preliminary step to 
the assessment proceedings ; a part, as it were, of the légal machinery by which 
the revenue was to be collected, or the citizen deprived of his property; and 
this is certamly the correct vievv of the case, as our law then stood. " 

The law as it "then stood," and the law applicable to the case at bar, 
. are the same, save that the présent law, for the better protection of the 
property owner, amplifies the assessor's oath, and adds new and stringent 
provisions intended to make it impossible for the assessor even to obtain 
the assessment books, until he has taken the required oath. The word 
"deemed" in the old law, and "declared" in the présent act, hâve the 
same meaning in the connection in which they are used. The failure to 
take the oath vacates ipso facto the oflBce. The clerk is the maker and 
custodian of the assessment book, until the assessor's oath is record ed' 
upon it, and âlso filed in his oSice; and when it is not taken within the 
prescribed time, he is required to "immediately notify the governor, and 
such vacancy shall be fiUed." No proceeding to vacate the oflSce is pro- 
vided for or contemplated. The exigency of the business will not admit 
of any Such proceeding. It would be inconsistent with the dispatch in- 
dispensable to the making of a valid assessment. Falconer v. Shores, 37 
Ark. 386; Alston v. Falconer, 42 Ark. 114; Ehey v. Fakmer, Id. 117. 
The doctrine of the suprême court of the United States on this question 
finds support in the foilowing cases: Pike v. Hanson, 9 N. H. 491 ; Lang- 
dxmv. Poor, 20 Vt. 13; Paysan v. HaU, 30 Me. 319; Mwris v. Tinker, 60 
Ga. 466; Railway Go. v.Donndlan, 2 Wy. 479;, (M. v. Wells, 2 Vt. 318; 
Isaacs V. Wiley, 12 Vt. 674; Ayers v. Moulton, 51 Vt. 115; Dresden v. Goud, 
75 Me. 298. 

The list of delinquent lands and notice of sale were required "to be 
published weekly for two weeks," between the fourth Monday in April and 
the fourth Monday in May, 1885. Act March 5, 1885, § 3, and section 
5762, Mansf. Dig. Section 5763, Mansf. Dig., provides that "the clerk 
of the county court shall record said list and notice in a book to be keptby 
him for that purpose, ànd shall certify at the foot of said record, stating in 
what newspaper said list was published, and the date of publication, for 
what length of time the same was published before the second Monday in 
April then next ensuing, and such record, so certified, shall be évidence of 
the facts in said list and certificates contained." The clause of the section 
"then next ensuing " shows that this record is required to be made before 
the day of sale, but it was not so made, and has never been made. 
When the notice and proof of publication are required to be perpetu* 
v.34F.no.9 — 45 



706 FEDERAL BBPOKTEB. 

by a record, it is indispensable that it be so done; and paroi évidence ia 
inadmissible to supply the omission. Kellogg v. McLaughlin, 8 Ohio, 
114; Minor v. McLean, 4 McLean, 138; Langdon v. Poor, 20 Vt. 13; Ivers- 
liey.,Spauldmg, 32Wis.394; Taylorv. Frmch, 19 Vt. 49; Tolmanv. Hobbs, 
68 Me. 316; Burroughs, Tax'n; '293 Black, Tax Titles, p. 229. Pre- 
sumptions cannot supply the place of a record when the law requires one, 
nor c'ân they help out a defective record. Id.; and Côoley, Tax'n, (2d 
Edl) 480. The plaintiff seeks in varions ways to supply the record of 
the notice of sale and proof of its publication, which the law requires to 
be màde, and which was not made. Attached to copies of the delin'- 
quent list and notice of sale are certified copies of what the clerk terms 
in his certificate, "the advertisement and proof of publication." An in- 
spection of this proof of publication discloses the fact that the aifidavit 
of the, publisher of the paper in wjliich the same was published, was 
SîVQm to on the 9th day of November, 1887, two years and a half after 
the sale, and several months after the suit was brougbt. The certified 
CQpy bas no file-mark upon it, but it was probably not filed beforeit was 
sworn tq. If such proof was compétent, it would not aid the plaintiff, 
beoause the proof of publication shows that the notice wag published on 
the 16th and 23d days of May, J885. The law required it "to be pub- 
lished weekly for two weeks," between the fourth Monday in April and 
the fourth Monday in May, 1886. The fourth Monday in May, 1885, 
was the,25th day of the month. The publication of the nptice on the 
16tli and 25th dayg of May was nota compliance with the law. It is 
essentiel to the validity of a notice under this act that two weeks shall 
elapse between the first publication and the fourth Monday in May. 
Pennèa v. Monroe, 30 Ark. 661. In ThweaUv, Black, Id. 739, Chief Jus- 
tice English, delivering the opinion of the court, said: 

"The ôbject o£ the advertisement is twofold: first, to notify the owners of 
lanc^ or persons haying an interest in it, or charged with the duty of paying 
the taxes upon it, that the taxes are unpaid, and that the land wiû be sold for 
the taxes ùnless paid before the sale; and, second, to bringtogethercompeting 
biddeifs at the sale, etc. The advertisement is a prereqoisite to the authority 
of the oHicers to sell, and must be made in accordance with the requlrements 
of thelaw. * * *." 

In Bagleyy. Caslile, 42 Ark. 77, it was held that an act which author- 
ized the sale of delinquent lands without notice was unconstitutional. 
Jtidgé'Cocdey, referring to the notice of sale of delinquent lands says: 

" Whatever the provision is, it must be complied with strictly. This is one 
of the most important of ail the safegnards which bas been deemed necessary 
to protéct the interesta of parties taxed, and nothing can be a substitute for 
it, or excuse the failure to give it." Cooley, Tax'n, l(2d Ed.) 483, and cases 
citéd. 

Where the notice is for less than the stalutory time,it is as fatal as it 
no notice had been given. Id. 484; Black, Tax Titles, p. 83. Discov- 
ering thia fatal error in his first effort to supply the unkept record, the 
plaintifi" oflers in évidence a certified copy of the affidavit of the pub- 
lisher of the paper that the notice was published on the 9th, 16th, and 
23d days of May, 1886. This affidavit was sworn to on the 17th day 
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of Febrilary, IS88, andfiled in tlie County clerk's office on tHe 23d day 
of that month, and the copy ofl'ered hère certified on the same day. 
There is no copy of the delihquent list and notice published annexed to the 
certified copy of this affidavit, as required by law, (section 4359, Mansf. 
Dig. ;) but the clerk certifies "that attached to the foregoing proof of pub- 
lication is the same printed advertisement of tax sale copied in the tran- 
script in référence to the assessment, Cdllection, and sale for taxes of the 
year 1884, furnished U. M. and G. B. Rose, under my certificate and 
seal, on the 15th day of February, 1888." Of course this certificate is 
extra-official and proves nothing, ànd if the list and notice were attached 
it would prove nothing. Necessity sometimes justifies the use of ex parte 
afHdavits in judicial proceedings, but they are an exceptional species of 
proof not favored by the courts. When compétent at ail, it is in the 
court where the suit is pending, and where the opposing party can be 
heard to object or to.file counter-affidavits. But to allow the title to an 
estate to be chauged by an ex parte affidavit, filed in the clerk's office of 
another court long after the transaction to which it relates bas been closed, 
ànd suit brought, and without notice to the opposing party, would be 
intolérable. If that were the law, affidavit-making would rapidly rise 
to the dignity of a fine art, and a lucrative one. In a country of law, 
titles do not hang on such a slender thread. If a tax title is bad in law 
it falls, because it is so purely a technical, as distinguished from a mer- 
itorious, title, that a court of equity will not lend its aid to correct the 
errors of officers that invalidate it. AUes v. Hinckler, 36 111. 265; Keep- 
Jer V. Force, 86 lud. 81; Bowera v. Andrews, 52 Miss. 596. It would 
be a singular perversion of the law on this subject if that which a court 
of equity cannot do with aU the parties before it, could,be donc by filjng 
ont of time an ex parte affidavit in the clerk's office. Making and plac- 
ing thèse affidavits in the clerk's office more than two years after the tax 
sale did not make them a part of the record of the tax proceeding, or of 
the officiai files of that office. They were placed there without author- 
ity of law, and hâve no légal sanction, 

The plaintifFnext seeks to prove by the déposition of the publisher of 
the paper that the notice was published on the 9th, 16th, and 23d days 
of May, but no copj' of the delinquent list or notice is made an exhibit 
to his déposition, and he only says: "To the best of my recollection each 
publication was the same as that filed with the clerk in proof of publica- 
tion." If they are the same, it could easily bave been shown, and ought 
to bave been. The deputy-clerk, who had the custody of the tax-books, 
and spécial charge of matters relating thereto, at the time, testifies that 
they "made it a point to keepthe papers," and that thenotice "was pub- 
lished twice, — once on the 16th day of May, 1885, and the last on the 
23d day of May, 1885." If the notice was published on the 9th of May 
it is highlj' probable that that publication was for some reason fatally 
defective. It is certain that it was disregarded by ail parties at the time, 
and the publication on the 16th and 23d alone counted upon. Why 
should the printer publish it on the 23d if it had been properly published 
twice before? If paroi évidence and eï porte affidavits were compétent 
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évidence ît would boot the plaintiff nothing, because the clear weigbt of 
the évidence is tbat the list and notice exhibited were published on the 
16th and 23d of May, and on no other day; but ail such évidence is in- 
compétent. The law plainly prescribes how proof of such publication 
shall be made, (section 4359, Mansf. Dig.,) and, in the case of notice 
of tax sales, requires a record of them to be made, and certified to by 
the clerk before the sale, (section 5763, Mansf. Dig.) Until the notice 
-prescribed by law has been given, the collector bas no authority or juris- 
diction to sell; and before he sells, bis jurisdiction to do so must be made 
to appear of record in the mode prescribed by law. The suprême court 
of Wisconsin, in discussing this question, said: 

" The counsel for the plaintiff conceded that if the def ect related to any mat- 
ter which the statute required should be recorded, then paroi évidence would 
be inadmissible to supply tlie omission. But we think the same rule should 
be applied to the atfldavits, under the circumstances, that would apply to a 
statement which the law requires should be recorded; for thèse alHdavits con- 
stituted in fact a part of the record of the tax proceedings, and raay hâve been 
examined by the original owner, who failed to redeem solely for the reason 
that he discovered there was no record évidence that any proper notice of sale 
had been given by the county treasurer." IversUe v. Spaulding, 32 Wis. 394. 

The rule is the same in this case that it is in cases where it is sought 
to conclude a party by constructive service by publication. The rule is 
Btated by this court in CisseUy. PulasU Go,, 3 McCreary, 449, in thèse 
terms: 

"It is a rule without qualification or exception, that wlien it is sought to 
conclude a party by constructive service by publication, a strict compliance 
with the requirements of the statute is required. Nothing can be taken by 
intendment, and every fact necessary to the exercise of jurisdiction based on 
this mode of service must afflrmatively appear in the mode prescribed by the 
statute. Gray v. Larrimore, 4 Sa wy. 638-646; Steinbaoh v. Leese, 27 Cal. 
295; Staples v. Fairohild, 8 N. Y. 43; Payne v. Young, 8 N. Y. 158; Hill 
v. Hoover, 6 Wis. 371; Galpin v. Page, 3 Sawy. 93, 18 Wall. 350; Settîemier 
V. Sullivan, 97 U. S. 444. It is not compétent for this court to receive paroi 
testimony to supply the omission. Gray v. Larrimore, supra; Noyés v. But- 
ler, 6 Barb. 617; Lowry v Cady, 4 Vt. 506." 

The case of Com'rs v. Morrison, 22 Minn. 178, is in conflict with the 
current authorîties on this question. The doctrine of that case cannot 
possibly be the rule under a statute like that in this state. 

The revenue law provides that, if no person bids the amount ofthe 
tax for the delinquent land at the tax sale, the collector shall bid the 
same off in the name of the state. Section 576, Mansf. Dig. The clerk 
is required to attend the sale, and record in a " book to be kept for that 
purpose each tract of land, town or city lot, sold to the state, together 
with the taxes, penalty, and cost due thereon." Section 5769, Mansf. 
Dig. The clerk is required to "inimediately after the sale transfer upon 
the tax-books ail lands sold for taxes to the name of the purchaser," (sec- 
tion 5771, Mansf. Dig.,) and "ail lands and town lots sold for the pay- 
ment of taxes shall be thereafter assessed.in the name of the purchaser," 
except that when the state is the purchaser they are no longer assessed 
or subject to taxation, but are taken off the tax-books, and entored in 
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the book of state lands, which the clerk is required to keep. Section 
5769, Mansf. Dig. If the town and city lots purchased by the state are 
not redeemed within two years from the date of sale, the commissioner 
is authorized to sell them at private sale for the exact sum for which 
they were bid in by the state. Section 4275, Mansf. Dig. The lot in 
controversy was bid in by the state for $110.95, and two years after- 
wards the state sold it to the plaintiff for that sum. But if the, former 
owner desires to redeem within two years after the sale, he is required 
to pay what the state bid, "and the taxes which would hâve accrued 
thereon if such land or lot had been continued on the tax-book and the 
taxes extended." Section 5779, Mansf. Dig. 

As the constitution provides that property shall betaxed bya uniform 
rule, both as to rate and mode of assessment, and as an assessment is es- 
sential to the imposition of a tax, there would seem to be some embar- 
rassment in giving effect to this requirement. How is it to be known 
what the property would hâve been assessed at, and what the taxes would 
hâve been? But for the purposes of this case itwill beassumed that the 
provision is valid. If the lot is sold by the commissioner of state lands 
after the expiration of the rédemption, the state gets no taxes for the in- 
tervening years between the purchase at the tax sale and the sale by the 
state, because during that period it is treated as the property of the state, 
and the ofRcers are forbidden to put iton the assessment book. In some 
States the purchaser at a tax sale cannot obtain a deed under his pur- 
chase until he bas given the former owner notice of his purpose to apply 
for one. Black, Tax Titles, p. 180. The object of such a law is to give 
to the former owner, who may be ignorant of the fact that his land bas 
been sold for taxes, an opportunity to redeem it. The law in this state 
Works put the same resuit by a différent method. "Immediately" after 
the tax sale, the land is required to be transferred on the tax-books to 
the nameof the purchaser, if an individual, and when bid in by the state 
it is taken off the tax-books altogether, and entered on the books of non- 
assessable state lands. When one whose lot bas been sold to the state 
for taxes without his knowledge, goes to pay his taxes the next year, if 
the clerk has done his duty, the owner is confrouted with the fact that 
he has no lot to pay taxes on; that it has been sold to the state for the 
taxes of the previous year. Under the law he has the opportunity two 
years in succession to be thus advised, for two years' taxes accrue and 
are due before the expiration of the right of rédemption. The fact that 
land is delinquent by no means proves that the owner has knowingly 
been guilty of any neglect or dereliction of his duty to the state. The 
delinquency may hâve resulted from fraud, accident, or mistake for which 
the owner is not to blâme. The facts in the case at bar illustrate this 
truth. The property in controversy isa boarding-house or hôtel, valued 
at $7,000 or $8,000. The owner resided in a distant state, and had a 
local agent to coUect the rents and pay the taxes. That agent was pro- 
vided with funds to pay the taxes of 1884, as had been done in previous 
years. The owner supposed the taxes were paid; but it now tums out 
that the agent appropriated the money to hisowu use, and left the state, 
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without payiâg ;the liaxes of that jeAt. The owner employée! anothèr 
agent, who was provided with the necessary funds, and directed to pay 
ail taxes on the lot. • Th© agent applied at the coUector's office in apt 
time to pay ail taxes due in 1885, and paid the sum of $105.50, which 
was ail the collector démanded, or that his books showed to be due. 
The same thing was repeated in référence to the tax of 1886, amounting 
to $96, which was paid by the agents and Avas ail that appeared to be due. 
Neither the owner nor her agent knew of the forfeiture for the taxes of 
1884, until the expiration of the period allowed by law for rédemption, 
-and the plaintiff had procured his deed. The agent of the owner had 
the means, and would hâve redeemed the lot, if he had been advised of 
the sale. That he was not advised of it was owing to a dereliction of 
officiai duty on the part of the county clerk. If that officiai had done 
his duty, and transferred the lot to the state, and taken it off the tax- 
book, the agent, when he went to pay the taxes for 1885, would at once 
hâve discovered the forfeiture, and redeemed the lot. The clerk was 
guilty of the same dereliction of officiai duty in 1886, for he put it on 
.the tax-books for that year, and the agent again paid the taxes in igno- 
rance of the forfeiture. Upon this state of facts it cannot be maintained 
that it was the owner's own fault or négligence that she paid two years' 
taxes on property not subject to taxation, and for which she was in no 
nianner liable, and that for the taxes of thèse years she has only a remedy 
against the state for taxes erroneously paid. Under that view of the 
case, the plaintiff gets the lot for $110.95, free from the taxes of 1885 
and 1886; the state has to pay back the taxes for those years, amount- 
ing to $201.50, which is just $90.95 more than she got for the lot when 
she sold it to the plaintifif; and the défendant loses her property; and, if 
she doesnotget back the $201.50 paid the state, she loses that sum also; 
and thèse startling results are due solely to neglect of an officiai duty by 
a public officer. Mistakes or misconduct of officers connected with the 
assessment and collection of the public revenue are never permitted to 
work such inéquitable and unjust results. The mistake and errorof the 
clerk prevented rédemption within the time prescribed by the statute, 
and the law gives the owner a reasonable time after discovering the mis- 
take to make the rédemption; the clerk is not the owner's agent, but the 
agent of the state, (Kellogg v. McLaughlin, 8 Ohio, 114,) and the state, 
no more than an individual, can lake advantage of the mistakes of one 
of her public officers to possess herself of the citizen 's land. The princi- 
ple hère involved is clearly stated by the suprême court of Pennsylvania 
in Baird v. Cahoon, 5 Watts & S. 540: 

" We are of opinion that the court below erred in charging the jury that it 
was immaterial whether the non-payment of the taxes was owing to the neg- 
lect of the agent, or of the treasurer, or both, as we think the détermination 
of the case must dépend upon that question. The oflacer has duties to per- 
form, as well as the owner, when the latter cornes to hira to pay up the taxes 
on his unseated lands. Various acts or omissions of the otflcer may occur, 
constituting such neglect on his part that the owner ought not to suffer byit, 
which cannot be detined beforehand, but must dépend upon the particular 
circurastances of each case." 
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And in BuJ)b v. TompUns, 47 Pa. St. 369, the court said 

"The owner came' in proper time to the proper oflScer, the county treasurer, 
and oiïered to pay ail charges that were against the .land, and it was by mis- 
take of the offlcerthat he did not payall. * * * His rédemption is not in- 
validated by the mistake of the public offlcer. It was very natural to trust 
him, — most people do, — and the law cannot déclare such trust wrong. " 

The county clerk makes and keeps the record of the sale of delinquent 
lands for taxes; he makes and keeps the record showing the lands bid 
in by the state for taxes; and he makes up the assessment book of real 
estate, and is enjoined by law not to put such lands on it, and certainly, 
if he does, their previous forfeiture ought to be noted. When he put 
the lot in controversy on the tax-books for 1885, and again for 1886, 
without noting the previous forfeiture, it amounted to a solemn déclara- 
tion of record, repeated in each of those years that it had not been for- 
feited for taxes, and that no delinquent taxes were due upon it, The 
owner and her agent had a right to présume that the clerk had done his 
duty. On thèse facts the owner is entitled to redeem on paying the 
amount bid by the state, with interest from that date, Cooley, Tax'n, 
532-540; Black, Tax Titles, p. 52; U. S. v, Lee, 106 U. S, 196, 1 Sup. 
Ct, Rep. 240; Price v, Mott, 52 Pa. St. 316; Corning Tmm Co. v, Davis, 
44 lowa, 628; Laird v, Hiester, 24 Pa, St. 452; Dietrick v. Mason, 57 
Pa. St. 40; Van Benthuysen v. Sawyer, 36 N. Y. 150. Gage v, Scalès, 100 
111. 218. If this was a case where one of two innocent parties must suf- 
fer by the wrongful act of a third, the state would hâve to bear the loss 
resulting from the misconduct of her own agent. Conway Co. v. Baihoay 
Co., 39 Ark. 50; Jiska v. RinggoU Co., 57 lowa, 630, 11 N. W, Rep. 
618. But this is not that kind of a case. Hère the owner and the state 
both lose by the officiai misconduct of the officer if it is overlooked, and 
the sale held yalid, — the owner loses the lot,' and the state two years' 
taxes on it. On the other hand, if the sale is void by reason of the clerk's 
error, the state gets ail her taxes, the owner keeps her lot, and the pur- 
ehaser loses nothing, because he gets back his purchase money with in- 
terest. The right to redeem may be rested on another ground. It is 
obvious that the state bas no right to the two years' taxes, if she dénies 
the former owner's right to redeem, and stands on her purchase at the 
tax sale. The money paid for the taxes of the two years wfis paid to 
the same officer, and was distributed in the same way it would hâve been 
if it had been paid on a technical rédemption of the property; and, the 
fuU amount required to make rédemption not having been paid by rea- 
son of the mistake or misconduct of the clerk, equity will treat it as so 
much paid towards rédemption, and will permit the owner to perfect the 
rédemption, on discovering the mistake. Id, The rule oî caveat empifir 
applies to the purchaser of a tax tiUe. He is not a bona jîde purchaser 
for value without notice. For such titles the commissioner is directed 
to "exécuté to the purchaser a quitclaim deed," Section 4245, Mansf. 
Dig. The purchaser takes the land in the same plight the state held it, 
and subject to the same equities and défenses. Cooley, Tax'n, (2d Ed,) 
476-55.3; 2 Desty, Tax'n, 850. 
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The l'earned counsel for the plaîntifFhasipressed upon thé attention of 
the court the case of Moore v. Twmer, 43 Ark. 243. That case arose on 
a pétition of a single tax-payer for a writ of certiorari to quash the tax 
levy for the county, after most of the tax-payers had paid their taxes. 
The learned judge who deli vered the opinion ûf the court referred at soine 
length to questions relating to the validity of assessments, but thèse re- 
tnarks must be held to apply to the case then before the court. The 
learned judge himself does this on page 252, by calling attention to the 
différence in the rules of décision between the case then before the 
court and a contest "between A. and B. for the ownership of a particular 
pièce of property alleged to hâve been improperly sold for taxes." And 
by référence to page 262 of the opinion it will be seen the judgraent of 
the court is rested on, and the case only authority for, the doctrine that 
the writ of ceriwrari is not a writ of right, but one to be granted or re- 
fused in the discrétion of the court; and that in the exercise of this dis- 
crétion a circuit court may rightfully refuse to issue the writ on the pé- 
tition of a single tax-payer to quash the tax levy for a county, nomatter 
how irregular the assessment and levy may be. In the case at bar the 
holder of the tax title bas èhosen to proceed in equity for a confirmation 
of his title, iander a statute which provides that if "it shall appear that 
the sale was made contrary to law, it shall be the duty of the judge to 
anhul iti" Section 579, Mansf. Dig. The plaintiff cites and relies on 
the provision of section 5782, Mansf. Dig., that one claiming title ad- 
verse to a tax "deed shall be required to prove that there had been an 
entire omission to list or assess the property, or levy the taxes, or to give 
notice of the sale, * * *." It is argued that under this section., a 
single hour's notice of sale is sufficient; and it would seem to follow log- 
ically that it might be given by oral proclamation on the street, or post- 
ina; a notu:e on a ti-^e in the forest. The affidavit and record of the proof 
Mi publi(<;).tion of u^otice of sale not having beeû made and kept x. the 
time and manner required by law, and no other évidence being compé- 
tent to prove the publication, it is an indisputa ble presumption of law 
that no notice was given. Besides, the intensifying adjective "entire" 
adds nothing to the légal efîect ofthe section. A failure to give the two 
weeks' notice by five days is, in contemplation of law, an "entire" fail- 
ure to give the notice required by law. This section worked no change 
in the law. The limits of législative power in this direction are stated 
by the suprême court of this state in Railroad Co. v. Parles, 32 Ark. 131, 
and with great précision and perspicuity in Raddiffe v. Scruggs, 46 Ark. 
96. The provision under discussion is not a,s broad in its scope and de- 
sign as the statute of limitations of two years, (section 5791, Mansf. 
Dig.,) construed by the court in Raddiffe v. Scruggs, and in construing 
which the court, speaking by Mr. Justice Smith, said: 

"Neither the validity nor the construction of this statute has been settled 
by previous décisions of this court, f urther than it does not operate to deprive 
the former owner of any meritorious défense. And by ' meritorious défense ' 
we mean any act or omission of the revenue ofiScers in violation of law, and 
prejudicial to Lis rights or interests, as well as those jurisdictional and f unda- 
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mental defects which afifect tlie power to levy the tax, or sell for its non-pay- 
ment. But while the act cannot hâve the free course that its framers intended, 
it is still our duty to give it such effect as may be consistent with légal and 
constitutional principles. And this may be best accomplished by restricting 
its opération to mère irregularities or informalities on the part of offlcers hav- 
ing some duty to perform in relation to the assessment and levy of taxes or 
sale. Our législation and previous décisions hâve always distinguished be- 
tween this class of defects, which hâve no tendency to injuriously aftect the tax- 
payer, and substantial defects, such as go to the jurisdiction of the levying 
court to levy a particular tax, or of the power of the otHcer to sell for non-pay- 
ment, or the omission of any légal duty, which is cakulated to préjudice the 
land-owner." 

It is obvious that the défenses pointed eut to the tax title in suit In 
this case are "meritorious," as that tenu is defined by the court in Rad^ 
cliffev. Scrv^gs, and by the weight of authority, and that the législature 
cannot deprive the propefty owner of such défenses without, in the lan- 
guage of Mr. Justice Smith, "transcènding the boundaries of its power." 
Dam V, Mînqe, 66 Ala. 121; Stoudemnire v. Brown, 57 Ala. 481; Cooley, 
Tax'n, (2d Éd.) 298, 299, 521, and cases cited, and notes; Black, Tax 
Titles, 253; SiJshee v. StocUe, 44 Mich. 561, 7 N. W. Rep. 160, 367,. 

The question whether Mrs. Barbour, as a married woman, bas not 'a 
right to redeem without regard to the validity of the sale, and whether 
her infant children hâve not an interest in the lot which would entitle 
them to redeem under the statute, and objections to the validity of the 
tax sale, other than those passed upon, are not decided. 

Let a decree be entered declaring the plaintifFs deed void, giving him 
a lien On the lot tbr thé purchase money and interest, and directing the 
sale of the lot unless the amount is paid into the registry of the court 
for bis use withiu 20 days, and that the plaintiff pay ail costs. 
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(Circuit Court, 8. B. lUinois. January Term, 1888.) 

liraoTMENT— Equitable Défenses — Deed Construed as Mortgagb. 

In ejectment, plaintilï, to rebut any presumption of outstanding title aris- 
ing from a certain deed conveying the land in controversy to défendant, of- 
fered in évidence a defeasance executed the same day as the deed, and then 
Bhowed conclusively that the deed in question, although on its face absolute, 
was a mortgage only; that the debt thereon had been paid; and that défend- 
ant knew of such defeasance and payment before acquiring any title to the 
premises. Held. that such évidence was admissible, and that, notwitbstanding 
the rule that in ejectment the légal title mast prevail, équitable défenses should 
be allowed. 

At Law. In action for ejectment. 

Esther 0. Mowey brought suit against William 0. Cummings. Judg- 
ment for plaintiff. 

James 0. ConUing^ for plaintifiF. 
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John M. Palmer, for défendant. 

Allen," J. This was àii action of ejectment, brought by the plaintiff 
againstthe défendant to recover the S. i pf S. E. J, section 2, tovvnship 
10 N,, range 9 W. Under a stipulation of record botb the plaintiff and 
défendant claim title from George W. Putnam, to whom the original patent 
was issued; and there does not seem to be any objection interposed to 
plaintifif 's prima fade case. The chain of title is a very short one. George 
W. Putnaro, the patentée, conveyed the land hy deed to Washington F. 
Adams, on the I6th day of July, 1855. By his deed of April 7, 1857, 
Adams reconveyed it to Putnam, who, on the 12th of September, 1859, 
conveyed to the plaintiff. This deed of Adams to Putnam bf April 7, 
1857, was not filed for record till the 21st day of June, 1887. The de- 
fendant, afler plaintiff had rested her case, introduced, for the purpose 
of establisbing butstanding title, a deed from Washington F. Adams 
to Henry T. Darrah, conveying the land in contre versy,dated June 2, 
1856, recorded May 19, 1857; and an instrument without seal, dated 
August 25, 1857, and recorded September 26thof the same year, signed 
by Henry Darràh aind his wife, purporting to convey to Haynes and 
Rupert the same land, was also offered in évidence. The plaintiff, tp 
rebut any prèsumption of outstanding title arising out of the deed from 
Adams to Darrah, offered in évidence an instrument containing à de- 
feasance made Juiie 2, 1856, and recorded September 27, 1872. This 
was foUpwed up by testimony fûlly establisbing the fact that what f>ur- 
ported to be an absolute deed on its face from Adams to Darrah, was in 
fact but a mprtgage to secure the sum of about $3,200, due the grantee 
from thegrantor, and that this sum was fuUy pa,id by the grantor Adams 
to Darrah, in 1859 or 1860, and that défendant Gummings had full kriowl- 
edge of such defeasance and payment before acquiring any claim or color 
of title to the premises. Counsel for défendant object to this testimony, 
contending that it is inadmissible in a court of lawj and this is the prin- 
cipal question in the case. 

The rule is quite a familiar onie' that in ejectment the plaintiff must 
recover upon the strength of his own title, and not upon the weakness of 
that of his adVersary, and that légal tîtles must prevail in this form of 
action. This doctrine isinvokedagainst the admissibiMtyof the évidence 
which, by producing a defeasance executed at the same time as the deed, 
couverts it into a mortgage, and then shows conclusively that the mort- 
, gagé debt was pàid about the year 1859. The rule, while well recognized, 
' is not broad enough to sustain the objection. The évidence establishes 
beyoïid any question that there has been no outstanding title since 1859. 
; The debt was the principal thing, and the mortgage — for such was the 
real character of what purported to be an absolute deed on its face from 
Adams to Darrrah — a mère security; and, when the debt was fully paid, 
the mortgage was afterwards utterly worthless. Counsel for the défend- 
ant refer ^the court to Mnlon v. Clark, 118 111. 32, 7 N. E. Rep. 475, in 
support of their objection to the admissibility of the évidence. The case 
cited fails to sustain defendant's positionjwhjch is, that proof that the 
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deed to Darrah was made to récure a debt cannot be heard in a court of 
law, but the mortgagor must go into a court of chancery for relief. The 
court, in delivering the opinion, used this language: 

"The ofïer of the bond was net aceompanied by aiiy offer to prove, either 
that the dtbt secured was nofc due, or that the same liad been puid, or that the 
decree directed by the opinion in 90 111. 245 had been entered by the lower 
court, and performed by appellant." 

The bond spoken of by the court had been offered by the défendant 
to prove that the deed on which plaintifF based his right to recover was 
not absolute, but was in eflfect a mortgage. The inference is very strong 
that, if the offer of the bond in évidence had been aceompanied by an 
oflfer to prove that the debt secured had been paid, the évidence would 
bave been proper, and a recovery thereby defeated; and this view meets 
my approval. While the well-known distinction betwéen the rules of 
pleading and évidence in courts of law and courts of chancery will be 
recognized, the flexibility of the rules of law in adapting them to cases 
falling within the reason of such rules must not be lost slght of. To 
compel the plaintiff to resort to a court of chancery in order to establish 
that the défense interposed, alleged to be an outstanding tide, is not a 
valid défense, and is no outstanding title, and présents no obstacle tO her 
right of recovery, would tend to the multiplicity of suits, and would sus- 
tain a view of the questioù too technical and arbitrary for the prompt at- 
tainment of justice. There will be a judgment in favor of the plaintiff 
for the 80-acre tract of land described in the déclaration. 



United States v. Loving. 
(District Uourt, JV. D. Texat. March 27, 1888.) 

1. Indians— Tkespass on Indian Lands— Grazikg Oattle. 

Rev. St. U. S. § 2117, provides that "every person who drives or otherwise 
conveys any stock of horses, mules, or cattle, to range and feed on auy land 
belonging to any Indian or Indian tribe, without the consent of such tribe. 
is liable to a penalty of one dollar for each animal of such stock. " Bdd. that 
this penalty is réeôverable when cattle are driven and permitted to itraKe on 
the lands of an Indian tribe a single day without permission. 

a. Same— Obstbuction of Pbkmittbd Trauu 

One who makes a trail across Indian lands to the nearest accessible point 
of a permitted trail, incursthe penalty prescribed in Rev. St. U. 8. 821Ï.7, for 
grazing cattle on said lands without 'permission, although prevented by nat^ 
ural obstructibiiB f rom entering said lands by the permitted trail. , 

At Law. Action to coUect penalty under Rev. St. U. S. § 2117, for 
driving cattle on land belonging to the Indians. 

This action was brought against J. C. Loving to coUect the penalty for 
driving cattle into the Comanche, Kiowa, and Wichita Indian resçrvji- 
Uons. , 
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McCoKMicK, J., (charging jury.) This action îs prosecuted to enforce 
the penalty provided for in the section of the law of the United Stiites 
for the protection of the Indians: 

"Every person who drives or otherwise conveys any stock of horses, mules, 
or cattle to range and feed on any land belonging to any Indian or Indian 
tribewithout the cousent of such tribe, is liable to a penalty of one dollar for 
each animal of such stock." 

It is admitted that the défendant drove 1,200 head of cattle iiito the 
Comanche, Kiowa, and Wichita Indian réservation, and that said cat- 
tle had been so on the lands of said Indians for at least two days and a 
half, subsisting by grazing at will along the route they '.vere traveling, or, 
if not at vill, at least being allowed to graze for their subsistence for that 
time. The statute, as I construe it, is not limited to the meaning to 
range perma^iently or for any long period or an indefinite period of time 
to graze, but the offense is complète when they are so driven and per- 
mitted to range and graze one day. It is not disputed that there is a 
fixed trail Woll known to the défendant (as he testifies on the stand) 
through thèse lands of the Indians, in which persons hâve permission to 
drive cattle; but the defendant's cattle were not being driven on this trail, 
and it is no défense to this action that, by reason of inclosures or other 
obstructions. on the Texas side of Red river, the défendant could not en- 
ter the Indian lands on the permitted trail. He could not make a trail 
of his own from some point where he chose to enter the Indian lands 
without permission, even to the nearest accessible point on the permitted 
trail, without incurring the penalty. There being no dispute about the 
facts of the case, you are instructed to return a verdict for the plaintifif, 
(the United States) for $1,200. 



ROBERTSON V. CoENEI,SON. 

(Circuit Court, D. South Carolina. April 9, 1888.) 

1; Ma-steu and Servant — Defective Appliances. 

A. master is bound to provide safe machinery, and keep it in safe order; not 
■ the best possible machinery, or in the best possible order.' 
2. Same— Empi.oyment of Children. 

In the use of machinery. a master is bound to exercise ordinary care; and in 
the case of the eraployment of a child a higher degree C carels requiredthan 

' If tlio machinery furnlshed by a master to his servant is sound, well made, and kept 
In repair, ho will not be liable for an accident occurring to an employé when the onîy 
grouud allégea is' that there is a better and safer kind used for the same purpose. 
Richards v. Rough, (Mioh.) 18 N. W. Kep. 7S5; Sweeney v. Envelope Co., (N. Y.) 5 N. 
E. Rep. 3.ÏS; Plerce v. Cotton Mills, (Ga.) 4 S. E. Rep. 881; Delaware River Works v. 
Nuttall, (Pa.) 13 Ati. Rep. 65. A master is not bound to adopt the safest method of 
working. Naylor v. Railway, (Wis.) 11 N. W. Rep. 24; Hiokey v. TaafEe, (N. Y.) 13 N. 
E. Rep. 286. And his llability for injuries to his servant for defective arrangements is 
not that of an insurer or guaraator^ The question is one of reasonable care and dili- 
gence. Batterson v. Railway Co., (Mich.) 18 N. "W. Rep. 508, and 18 N. W. Rep. 584; 
Railtoad Cô. v. Wagner, (Kan.) 7 tac. Rep. 204: Railroad Co. v. Hughes, (Pa.) 13 Atl. 
Kep. 386; Bowen v. Railway Ce, (Mo.) 8 S. W. Rep. 230. 
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in the case of an adult, especially in seeing that he does not assume risks witli- 
out the scope of bis employment. 
8. Same— NBGMGBNcaBi op Vicb-Pbincipal. 

Where it is unusual and dangerous to clean tlie machinery of a mill before 
the stoppage of the mill, the master is responsible for the négligence of his 
foreman in requiring a minor in his employ to clean the macliinery before the 
stoppage of the mill, although such work was within the scope of his employ- 
ment.i 

4. SaMB— CONTRIBUTORT NEGLIGENCE. 

Where an employé, a minor, while disobeying the orders of his foreman, 
assumes unusual dangers, and is injured before his action could, in the exercise 
of proper care, be discovered and stopped, the maater is not liable. 

5. Damages— Personal Injuries— Eléments. 

In estimating damages for personal injuries, the jury may consider plain- 
tiff's âge, his station in life, the character of the injury, the effect it has on 
his eiBciency in the future, and his sufEering, bodily and mental. 

At Law. Action by John E. Robertson against George H. Cornelson, 
for damages for personal injuries. 

D. H. Henderson and CMbome Snead, for plaintifif. 
Izlar <fc Glaze and Smythe <k Lee, for défendant. 

SiMONTON, J. , (charging jury.) The plaintiff, a boy oil2 years of âge, 
a hand in the factory of défendant, had his left hand caught in the gear- 
ing of a machine which he was cleaning, and lost his arm. The ques- 
tions are: Is the défendant liable to ihe plaintiff for this injury? If so, 
what is the measure of his damages? In solving the first question you 
must inquire: Was the injury caused by a defect in the machinery of 
the défendant? If so, was this defect occasioned, or did it exist, by 
reason of a,ny négligence on the part of défendant in procuring a proper 
machine, or in keeping it in proper order? He was not bound to pro- 
cure the best possible machine, nor to keep it in the best possible order. 
He was bound to get a safe machine, and to keep it in safe order. If the 
machine was defective, was this known to défendant, or could it hâve 
been known to him by the exercise of proper care on his part, or on the 
part of his agents? The kind of care which défendant was bound to ex- 
ercise was the care which a person of common prudence and of common 
sensé exercises under the same conditions in the same employment. The 
fact that plaintiff was a child naturall3' increased the degree of care and 
caution which would be required in the case of an adult, especially in 
seèing that he did not assume an unusual risk not within the scope of 
his einployment. An adult might assume such risk; a minor could not. 
The défendant is responsible for the acts and for the knowledge of his 
agents. Their knowledge and their négligence are his. 

In determining thèse questions the burden of propf is on the plaintiff. 
The jury are not at liberty to infer that either the défendant or his agents 

■The master Is responsible for the négligence of a servant who stands as his vioc- 
principal and direct représentative, invested vrith his own authority over inf erior serv- 
ants; and the latter, when Injured by such négligence, are not baiTOd by the doctrine 
of fellow-servant. Faren v. Sellei-s, (I-a.) 3 South. Rep. 363Land note; Railroad Co. v. 
Smith, (Neb.) 36 N. W. Rep. 28.5; Criswell v. Bailvvay Co., (W. Va.) 6 S. E. Rep. 31. 

As to who are f ellow-servants within the nilc exomptlng the master t'rom liabillty 
for injuries resulting to a sei-vant from the négligence of a co-empLoye, seo Wolcott v. 
Studebaker, 34Fed.Rep.8, and note; McMasterv. Railway Co.,(lUss.) 4 South. Rep. 59. 
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wére ni^Iigent simplybecmise the accident occurted. The plaintiff, hy. 
prépondérance of testimony, must show that the accident occurred by 
reason pf the négligence of défendant or his agents, and from no other 
cause. The jury cannot find the défendant guilty of négligence because 
the plaintiff, a minor^ was engaged in a dangerous employment. He 
was eiigaged in this mill by and with the concurrence of his father. He 
took the risks of his employment, — the aatural and ordinary risks. But 
défendant could not put him to extraordinary risks outsideof his employ- 
ment. If he dîd this he would be liable if thé injury occurred from it. In 
this connection, then, you must inquire, for what was plaintiff engaged? 
Was his employment a gênerai one, to do whatever he was told to do, in- 
cluding cleaning the machines? Orwasheemployedonlya.sadoffer? If 
it was among his duties to clean the machines, was he doing this under the 
instructions of the foreman when the accident occurred, before the gênerai 
stoppage of the mill? If so, and if it was unusual and dangerous to ciean 
the machine before thegeneral stoppage of themill, this would be négligence 
on the part of the défendant "s agent, for which he would be responsible. 
If plaintiff was not acting under orders of the foreman, but was disobey- 
dnghim, and if he incurred unusual danger in this, and. was injured be- 
fore fais action would be discovered and stopped, défendant is not liable. 
If theré was no unusual danger in cleaning the machine before the gên- 
erai stoppage, and plaintiff was acting in disobedience of orders, but the 
accident occurred because of a defect in the machinery, and was not the 
resuit of the disobedience, défendant is liable. If the disobedience of 
orders caused the injury, and if Ihe plaintiff could by proper care bave 
been discovered, and could bave been; stopped in his disobedience in 
time to bave prevented the accident, inasmueh as he was a young child^ 
the défendant is liable. If the accident occurred by the unauthorized 
act of the plaintiff, or by bis Own négligence in the course of his employ- 
'ment, défendant is not liable. Apply the facts as statéd in the testi- 
mony to thèse principles, and find your verdict. If, upon considering 
the whole testimony, you sol ve it in favor of the plaintiff, what is the 
measure of damages? YoU'Oannot find vindiclive or punitive damages. 
Nothing bas been developed in the case which will justify this. You 
must compensate the plaintiff considering his âge; his station in life; the 
character of the injury; the effect it bas on his efficiency in the future;, 
his suffering, bodily and mental. The sum you must détermine. You 
cannot go beyond the amount stated in the complaiiit. 

Note. See Gunter V- Manufacturing Co., 15 S. 0. 450; Bridger v. Rallroad Co., 25 S. 
G. 24; Hough V. RaUway Co., 100 U. 8. 813; Rallway Co. v. Cummin^s, 106 U. 8. 700, 1 
Sup. et. Rep. 493; Rallroad v. HeAert, 116 U. 8. 643, 656, 6 Sup. Ct. fiep. 590: Railway 
Cq. v. Ross, lia u. s. 877, 6 Sflp. Ct. Rep. 184; St^am-SMp Co. V. Carey, 119 U. S. 245, T 
Sup. Ct. Rep. 1360; Rallroad Co. v. Fort, 17 Wall. 358. 
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RoBOSTELLi V. New Yoek, N. H. & H. R. Co. 

{drcutt Court, S. D. Nm York. April 17. 1888.) 

Obath bt Wrongfdl Act— Dama«es— Intebest— Pleadikg. 

Where the complaint demanda judgment"in the sum of $5,000, with tha 
costg of tiis action, " and a verdict is retuïned for plaintifE for $5,000 dam- 
ages, tbe plaintiH may waive the interest from the date of decedent'g death, 
under Code Civil Proc. N. Y 8 1904, providing that "wben final judgment for 
the plaintifl is rendered the clerk must add to the sum 80 awardeu Intereat 
thereon from the decedent's death, ànd include it in the judgmeut. * 

At Law. On motion for judgment. 
Chas. H. Noxon, for plainliff. 
Robert D. Benedid, for défendant. 

Wheeijir, J. Thia action is bronght upon section 1902 of the New 
York Gode of Civil Procédure for an alleged wrongful act which caused 
the death of the plaintifi's intestate. The section provides that such ad- 
ministrator "may maintain an action to recover damages for" such wrong- 
ful act. In her déclaration or complaint the plaintiff set ont her cause 
of action' upon that statute, and concluded: "Wherefore plaintiflf de- 
manda judgment against the défendant in the sum of five thousand dol- 
lars, with the Costa of this action." The answer was in substance' a dé- 
niai of the complaint. Upon trial on thèse pleadings the jury returned 
a Verdict for the plaintiff to recover $5,000 damages. Section 1904 of 
the same Code provides that "the damages awarded to the plaintiff may 
be such a sum not exceeding five thousand dollars as the jury" "deems 
to be a fair and just compensation for the pecuniary injuries resulting 
from the decedent's death to the person or persons for whose benefit the 
action iè brought;" and that, "when final judgment for the plaintiff is 
rendered, the clerk must add to the sum so awarded interest thereon 
from the decedent's death, and jnclude it in the judgment." Thcplain- 
tiff has filed a waiver or remûtitur of this interest aud costs, and moves 
for judgment on the verdict for $5,000 damages only. This motion is 
resisted by the défendant upon the ground that the matter in dispute 
would not then, "exceed the sum or value of five thousand dollars, ex- 
clusive of cOsts," and the judgment would not be reviewable by the 
suprême court. Act Feb. 16, 1875, (18 St. 315;) Railroad v. Bank, 
118 U. S. 608, 7 Sup. et. Rep. 23. The laws which confer jurisdiction 
upon the suprême court to review the judgments of this and other courts, 
and those that leave the judgments final, are equally binding. The lim- 
its are set in each case by the same authority, and the rightsof parties 
to insist upon the one or the other are equally sacred. This case should 
be determined in this court in such manner as to àward to the parties 
their just rights, respectively, according to law, as near as may be, and, 
when this is done, if the right to hâve the judgment reviewed is left by 
the law to either, it should not by any act of the court be taken away; 
and if by the law it is Mt final, nothing should be done by the court to 
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iisturb ît. The action is ominently one for the recovery of open and 
uncortain damages; they can only be asoertained by estimate. In such 
actions, plaintifFs hâve from the earliest times alwa3's been limited in 
their right of reoovery to the sum demanded. Brooke, Abr. 31; PUford's 
Case, 10 Coke, 117a; Bac, Abr. 2; 1 Chit. PI. 398; Bonner v. Charltmi, 
5 East, 139; Burger v. Kortiight, 4 Johna. 415; Hemmenway v. Hickes, 
4 Pick. 497 ; 2 Sedg. Dam. 678. When a verdict in such a case was ren- 
dered for an amount of damages greater than the ad damnum, the plain- 
tiff was not entitled to a judgment on the verdict without remitting the 
excess. If judgment was entered oh the verdict without a remittitur of 
the excess the judgment was erroneous, and réversible. This is shown 
by the books and cases cited and. many others. Some cases hold that 
the excess cannot be remitted, and the error corrected, after writ of error 
brought; and others that the judgment can be saved from reversai in 
that manner. Pickwood v. Wright, 1 H. Bl. 642; Ftiry v. Stmie, 2 Dali. 
184; Hulckmon v. Oroasm, 10 Mass. 251; 1 Sel. Pr. 48.1. Ail agrée, 
however, that the excess. must be remitted before judgment on the ver- 
dict will be regular. Thia limitation of the right of a plaintiff to judg- 
ment for no more damages than are demanded in the déclaration orcom- 
plaint in actions for the recovery of unliquidated damages, does not 
appearto be varied bythi^iCodeof Procédure, unlessitis as to theeSect 
of à judgment on an excessive verdict without objection. Corning v. Corn- 
ing, 6 N. Y. 97; Schuliz v. Bailroad (h., 89 N. Y. 242. Hore the ques- 
tion is made before judgment; and what the effect would hâve been if 
the judgment had been entered up without question is not material. 
The question is as to what judgment is proper now, as the case stands. 
As the plaintiff bas déclàred or demanded judgment for only $5,000 
.damages, a judgment for more than that amount would be manifestly 
improper. The intent of the statute on which the action is founded ap- 
pears to be to give damage to an amount not exceeding $5,000 at the 
time of the death, and interest after whatever the delay of the recovery 
may be, so that the judgment entered upmay be for more than $5,000. 
But when the interest is added, it is made by the express words of the 
statute a part of the judgment, as much so as if the jury were allowed to 
■add it as a part of the sum awarded by the verdicû The ad damnum 
must therefore be made large enough to cover this increase, if the plain- 
tiff witehes' to hâve judgment for it. In this case the plaintiff has waived 
the înterestk, and the statute: says that the clerk shali add it, This is a 
mattérof procédure in a common-law< action, and the statute of the state 
is made a rule of procédure in this court. Rev. St. U, S. § 914. The 
défendant argues that this statute is imperative, and that the clerk must 
add the interest. It is given by the statute for her benefit, and it would 
iséem that she mightwaive it, and not be compellable to receive it if she 
«houid so prefer. In the case, /n re Cooper, 93 N, Y. 612, the court 
said that it was "very weU settled that a party may waive a statutory, 
and even a constitutional, provision for his benefit." But if the plain- 
tiff must hâve the interest on the verdict, thatshould be reduced so that 
with the interest it will not exceed the ad damnum. Tliere would be no 
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différence betweenremitting the interest and remitting such part of the 
verdict as would leave enough to amount, with interest, to what the ver- 
dict now is. Notliing would be gained by requiring the remitlitur al- 
readyentered to be changed. Upon thèse considérations ajudgment on 
the verdict for $5,000 damages only appears to be the proper and only 
proper verdict to be entered. This conclusion makes considération of 
whether the plaintitf should be allowed to take judgment on tlie verdict 
and remiUitur, as a matter of discrétion, unnecessary. Tiiat the court 
bas that power is unquestioned. Thompson y. BiUle>\ 95 U. S. 694; M- 
surance Oo. v. Nichob, 109 U. S. 232, 3 Sup. Ct. Ilep. 120: Bank v. 
Redick, 110 U. S. 224, 3 Sup. Ct. Rep. 640; lioi/ers v. Bawenmn, 21 
Fed. Rep. 284. There is, however, one considération vvhich would favor 
granting that leave, This statute respecting interest was not called to 
the attention of the court or jury upon the trial, an<l the case was .sub- 
mitted to the jiiry as if the amount of the verdict would be ail that coula 
be recovered. They might not hâve found the damages at the tirae of 
the death to be $5,000, or any more than enough to amount to that sum 
now. The remittitur may bave left as large a verdict as the jury would 
hâve given. In Darrd's Ca«e, Year Book 13 Hen. VII. fol. 16. 17, in a 
writ of trespass, the plaintiff laid bis damages at 20 marjis. On not guilty 
being pleaded the jury found the damages and costs of suit jointly to be 
22 marks, thereupon, Brian, J. , said: "Semble que k verdit est bon pur 20 
markes de pur le remnant voide." The ad damnuiri need not be large enough 
to cover both damages and costs, but in that case the court could not 
tell how much of the 22 marks was for damages, nor how much was for 
costs; therefore the judgment was for but 20 marks. Pilfold^s Case, 10 
Coke, 1176. Hère the statute gives the interest as a part of the damages, 
but the jury may hâve considered the same interest as a part of the dam- 
ages found by the verdict. Motion granted, and let judgment be entered 
on the verdict and remittitur for 15,000 damages, only. 



Albeet v. Ordee of Chosen Friends. 
(Gvreuit Court, B. Kentucky. August 23, 1887.) 

1. Insubancb— Mutual Benbïits— Pebmaneht Disabilitt. 

The constitution of a relief fund association provided that a member "per- 
manently disabled from following his or her itsual or other occupation" was 
entitled to abenefit; and in another section deflned such disabilityas one 
which should "permanently prevent the member from following any occupa- 
tion whereby he or she can obtain a livelihood. " Held, that the words "or 
other occupation," in the flrst-mentioned section, could not be held to mean 
"or other of the same kind;" and the définition in the latter section was con- 
clusive against one who, disabled from his own profession, had been working 
at another totally dissimilar one. 

2. Samb— Pkoof of Claim. 

The lawB of a relief fund association provided that on notice of the disabil- 
ity of a member a board of physicians should examine him, and report to the 
v.34F.no.9— 46 
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Bnpreme.coimcil; that ail proofs for doatli or disability beneflts shoutd be ap- 
proVed by ihe subprdinato council; and that, upon approval of satisfàctory 
proofs of a member's disability, be should be eniitled to a beneflt. Heid, that 
the subordinate council could not linally rcject a claim. 

At Law. On demurret. 

Action by J. J. Albert, to recover $3,000 froin the suprême council of 
the Order of Chosen Friends. 

Browder Je Edwards and Dodd <t Grubbs, for plaintifl'. 
Finch (k Finch and F. T. Fox, for défendant. 

Babr, j. The plaintiff bas demurred to the defendant's answer, and 
tbis demnrrer raises important questions. The plaintiff ha$ sued to ic- 
cover of the défendant S3,000 because of his total iiiability to pursue his 
usual occupation — that of a barber. The «nswer (second paragraph) al- 
lèges that thù plaintiff is not disabled by his disease from tbllowing some 
other occupation than that of a barber, and that he has, since his alleged 
disabilitj'i engaged in other occupations, and that he has in fact run, as 
owner, a restaurant in llussell ville, and is uow engaged in said occupa- 
tion, and that he bas also beeu engageil in cJerking in a boot and sfioe 
store since said disability. The plaintiff' is a member of the Order of 
Chosen Friends, and his certificate, which is filed, proVides that he is 
"entitled to ail the rights and privilèges of membership, and of a benetit 
not exceeding three thôusand dollars from the relief fund of said order, 
in the raanner, and subject to the conditions, set forth in the laws gdv- 
erning sai^ relief fUnd, and in the application for menibership." The 
fourth section of article 2 of the relief fund déclares that: "Should a 
member becbine totally and permanently disabled from folloWing his or 
her usual or othèr occupation, by reason of disease or accident, such 
member, upon the receipt and approval of satisfactory proofs, as herèin- 
after provided for, shallbe entitled tô abenefit of not exceèding one-half 
the amount of the relief fund certificate held by him or her." The plain- 
tiff insists that, as the answer set up his ability to follow occupations 
which are not of a like character as that of a barber, — his usual occupa- 
tion, — it is not good. He construes this section as meaning his or her 
usual or other like occupation. Such a construction is sustained by ex- 
cellent authority. There is another section (11) of this article which, 
however, defines the total and permanent disabilities mentioned in sec- 
tion 4, and thèse définitions are, I think, conclusive upon the plaintiff. 
That section is as folio wsi • 

"The following are hereby declared to be total and permanent disabilities, 
withitfthe meaning of section 4 of this article, viz.. The loss of both hands; 
the loss of both feet; the loss of both eyes; the loss of one liand, and perma- 
nent erippUng pf the other; the losà of one foot, and permanent crippling of 
the other foot çrleg; such a permanent and disabling sickness as shall render 
the member hejpless to the extent ,pf permanently preventing the member 
ïfom following any occupation whereby he or she can obtain a livelihood." 

This sectiop leaves no room for the rule of ejvMem gmeris to be applied. 
The language is explicit that the, disabling sickness shall render the mem- 



ALBERT P. OBDEB OFrÇBOSKN FRIENDS. 723 

ber helpless tothe extent of permanently preventiiig him "from foUow- 
ing any occupation whereby he or she can ;Obtain a livelihood." See 
Saveland v. Fidelity Co., 30 N. W. Rep. 237. The language of the arti- 
cle of association, which states the principal objects of the association, 
or that of the constitution, which déclares that one of the objects of es- 
tablishing a; relief fund to be to relieve a member when by reason of dis- 
ease or accident he "becomes permanently disabled from foUowing bis or 
her ùsual or soine other occupation," cannot help the plaintiff. Both 
partiesare bound by the certificate of membership, which is the contract 
as to the relief to be given, and that refers to the laws governing the re- 
lief fund as the coutroUing rule upon the subject now under considéra- 
tion. The demurrer to the second paragraph of the answer should for 
the reason given, be overruled. 

The demurrer to the third paragraph of answer présents a novel ques- 
tion. That paragraph proceeds upon the theory that the plaintiff can- 
not recover if the subordinate council, of which he is a member, does not 
approve his proofs of the disability. If sets out affirmatively as a com- 
plète défense that the subordinate council of which he is a member has 
rejected his claim. The question is not whether the plaintifl'has suffi- 
ciently excused himself from having the approval of this council, as re- 
quired by section 8, and made the proper allégations in that regard, but 
whether, this council having rejected his claim, that is ihe end of it, ex- 
cept by an appeal to a superior council of the order. The relief fùnd 
laws direct that, upon proper notice of a disability being given, the 
suprême councilor shall order a board of three physicians, whose duty 
it shall be to make a careful examination of the member's condition, and 
report as to the character and permanency of the disability. If this re-" 
port "shows a disability of an unquestionable total ànd permanently dis- 
abling character, the suprême councilor, suprême recorder,' and suprême 
médical examiner may approve the same, and order tho benefit paid." 
Section 7 of thèse laws provides that in case of disability for accident, 
this board of physicians may be dispensed with. Section 8 of thèse laws 
déclares thafall proofs for death or disability benetits shall beapproved 
by the subordinate council to Which the claim belongs, vvhile assembled 
in regular session, and such approval shall be attested by the chief coun- 
cilor and secretary with the seal of the council. A médical examiner 
shall also approve and attest such claims, ail of which shall be done be- 
fore a claim is forwarded to the suprême recorder." The fourth section 
provides that upon the receipt and approval of satisfactory proofs of the 
disability of a member, as hereiuafter provided for, "he shall be entitled 
to a benefit of not exceeding one-half of the relief fund certilicate held by 
him or her. Thèse provisions are sesmingly somewhat inconsistent. 
The use of the words "not exceeding" one-half of the amount of the re- 
lief fund certificate held by him, would indicate that there was either a 
sliding scale upon which the benefits were to be regulated, or that some 
one had a discrétion in the matter. The disability benefits are, as I un- 
derstand it to be, one-half of the amount of the relief fund certificate held 
by the claimant, except in the case mentioned in section 1. There is, 
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therefore, unîformîty in benefits as well as assessments; and neither a 
sûbordinate council, or other body or person in the order, can, in their 
discrétion, scale a benefit. We hâve seen that the right to allow a dis- 
ability claim is with the suprême councUor, suprême recorder, and su- 
prême médical examiner. What, then, is the meaning of the provision 
of section 8, which requires"all proofs for death or disability benefits 
shall be approved by the sûbordinate council to which the claimant be- 
longs." We think this provision is directory as to the mode of prepar- 
ing proofs for those who are to actupon the claim, and does not give the 
sûbordinate council the right to reject the claim itself. I see nothing in 
the constitution or laws of this order which gives to sûbordinate councils 
the right to reject a claim for either a death or disability benefit. Such 
a right will never be presumed, but must be given in the clearest and 
most' explicit terms. Neither do I find anything which makes the judg- 
meilt of a suprême councilor, suprême recorder, and suprême médical 
examiner upon thèse benefits final, so as to preclude a claimant from ap- 
pealing to the courts for redress, if he be otherwise entitled to it. Thé 
demurrer to the third paragraph should be sustained. 



Adltman et cd. v. McConnéll et al. 
(Oireuit Court, 8. D. lowa, W. D. April 20, 1888.) 

1. iNSXmANCE— ASSIGIÎMBNT OF POLICT. 

When the ownerof an insurance policy, after loss, places the same In tbe 
hAndB of an attorney for collection, with instructions to apply the proceeds 
in payment of his debt to a third person, this does not constitute an assign- 
ment of the policy to such third person. 
8. Same — Validity— Change of Possession— RECOKDtNO. 

The written assignment of a policy, made by the holder after loss, notice 
of such assignment being served upon the company, and the original holder 
of the policy retaining possession, is valid as against a subséquent garnish- 
ment, and need not be reoorded as required by Code lowa, § 1933, in case of 
a sale or moitgage of persoual property when the vendor or mortgagor retains 
possession. 

At Law. 

SimtjR & Sîms, for plaîntiff. 
Sapp & Pusey, for mteivenor. 

Shiras, J. In 1886, James McConnell was the owner of a store 
building in the town of Harlan, lowa, upon which he held a policy of insur- 
aiïce in the Pennsylvania Fire Insurance Company, for the suni of $700. 
Joseph G. Peirce held a mortgage on the property as security for a debt 
due him from McConnell. In August, 1886, the premises were destroyed 
by fire, and on the llth of that month McConnell executed a written as^ 
signment of the policy to Peirce, as additional security to hiin. This 
assignment was not indorsed on the policy^ 'which waâ at the date of the 
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assignaient in McConnell's safe in the ruins of Ihe burned building. 
Notice of tiie assignment of the policy was given to the agent of the In- 
surance Company. Subsequently McConnell placed this policy with 
others in the hands of an attorney, with' instructions to coUect the poli- 
cies, and apply the proceeds in payment of a debt due from him to 
Aultman, Miller & Co., plaintiffs herein. An agent of the plaintiffs vis- 
ited Harlan for the purpose of settling the account between the firm and 
McConnell. At that time he endeavored to procure an assignment of the 
policy in the Pennsylvania Insurance Company, but McConnell refused to 
sign it, although he did transfer to plaintiffs the other policies on the 
property. Thereupon plaintiffs brought suit against McConnell by at- 
tachment, and garnished the attorney, in whose hands the policy had 
been placed, and also the agent of the Insurance cOmpany. The Com- 
pany paid the amount due upon the policy into coutt, and, Joseph G. 
Peirce having intervened in the action, the question for détermination is, 
which of the parties, Aultman, Miller & Co. , or Joseph G. Peirce, is én- 
titled to the money in the registry of the court. 

The évidence fails to show that McConnell in faot made a légal trans- 
fer of the policy of insurance to Aultman, Miller & Co. When the pol- 
icies were handed to the attorney with instructions to collect the same 
and apply the proceeds, the attorney was not in fact acting for the plain- 
tiffs. True, ho had and was acting for Aultman, Miller & Co. in making 
collections, but it does not appear that he had any authority touching 
this claim. It was a voluntary act on part of McConnell in handing the 
policies to him, and the acceptance of them by the attorney did not in 
any way bind the plaintiffs. If the attorney had the next day presented 
the policies for payment to the company, and received the money, and 
had then appropriated it to his own use, or it had been stolen from him, 
the loss would hâve fallen on McConnell, and not on the plaintiffs. It 
raust be held that the policy in the hands of the attorney had not been 
assigned or transferred to the plaintiffs, and the acts of the parties atthe 
time show that such was their understanding. The agent endeavored to 
procure an assignment of this with the other policies, but McConnell re- 
fused to give it, and thereupon a garnishment was served on the attor- 
ney. The rights of the parties must therefore be determined by the ef- 
fect to be given to this garnishment. 

There can be no question that as between McConnell and Peirce, and 
as between the latter and the company, the written assignment executed 
on the llth day of August conveyed to Peirce the right to demand and 
receive the money from the company, the lalter having been duly Uoti- 
iied of the fact of the assignment. On behalf of plàintifl's it is claimed 
that the assignment to Peirce is invalid as against them, because McCon- 
nell retained actual possession of the policy of insurance after the assign- 
ment thereof, and the written assignment was not placed upon the rec- 
ords of the county as required by section 1923, Code lowa, which enacts 
that "no sale or mortgage of personal property, where the vendor or 
mortyjagor retains actual possession thereof, is valid against existing 
«creditors or subséquent purchasers without notice, unless a written in- 
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strunient conveyîng the.game is execïited, acknowledged like convey- 
ances of real estate, and fil^d for record with the recorder of the county, 
where theholder of the property résides." The contention between the 
parties is whether under this section of the statute, it was the duty of 
Peirçie çither to hâve obtained actual possession of the policy when the 
claim /was assigned ta him, or, failing in that, to hâve placed the assign- 
ment on the records of the county, and this présents the question whether 
the property in dispute belongs to that class of personal property in- 
tendedto be included within this section. The statute was intended ta 
prevent the perpétration of frauds by requiring notice of sales or mort- 
gages ta be given, either by actual change of possession of the property, 
or by the recording of the written évidence of the transfer. To corne 
within the statute the property must be of a ch3,raeter that it can be 
fairly said to be in possession of the vendor or mortgagor. The real 
thing ip dispute is the claim in favor of McConnell agaiust the insurance 
Company. The policy of insurance is not the property, nor is it even 
the complète évidence of th^ right to the property. When the fire oc- 
curred, McGonnell, by showing that he had a contract of insurance with 
the Company, that the property insured had been destroyed by fire dur- 
ing the Jifeofithe policy, and that due notice of the tire and proofs of 
loss had "been given the çompany, would hâve thereby established his 
right to claim payment from the company. This right to payraent was 
property,, but it was in the nature of a chose in action, intangible, inca- 
pable of manualdelivery or actual visible possession, and therefore not 
within the meaning of section 1923, Code lowa. The policy by itself 
was neither the property hor the complète évidence of the claim held by 
McConnell agaipst the company. If the policy had been burned in the 
fire, the chose, in action or claim existing in favor of McConnell would 
not bave been destroyed, and it is this claim whieh in fa et is the prop- 
erty in disputé between the parties to this litigation. In the case of 
Hmiev. Jmm, 57 lowa, 130, 8 N. W. Rep. 451, and 10 N. W. Rep. 
299, the suprême court of lowa holds that it is not required to record 
theassignmentof a judgment, asprovided in section 1923, on theground 
that the judgment is merely évidence of the chose in action or claim, 
and does not constitute the property itself, within the meaning of this 
statute, and that a chose in action canuot be said to be in the présent 
possession of the owuer or holder thereof. If a judgment, which in it- 
self is complète évidence of a claim, is not properly within the meaning 
of section 1923, it is clear that the policy of insurance, which is only 
part of the évidence necessary to make ont the claim against the com- 
pany, cannot be deemed to be the property in dispute in this case. The 
policy itself is of no value. What the parties are seeking to reach, is 
the claim due ta McConnell from the insurance company. This claim 
is not tangible property, and cannot be said to be in the visible or actual 
possession of any one, within the meaning of section 1923, and the pro- 
visions of this section are not applicable to the transfer of this claim. 
When the writ of garnishment was served upon the attorney and th& 
agent of the company, the claim in favor of McConnell had already been 
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^ssigned to Peirce, and notice thereof had been giVen to the company. 
McConnell had no longer any interest or right of property in the claim 
thus assigned, and the garnishment was therefore unavailiug. Judg- 
ment will therefore be entered in favor of the intervenor, Joseph G. 
Peirce, and an order directing the payment to him of the money paid 
Into court by the insurance company. Also judgment in his fevor 
^gainst plaintiffs for costs. 



Farwell et ol. V. Maxwell, (Gbaff, Intervenor.) 
{Cfircuit Court, S. D. lowa. April 21, 1888.) 

1. ASSIQNMBNT FOR BeKKFIT OP CrEDITORS— PREFERENCES. 

Under Code lowa, § 2115, providing that no gênerai assignment of property 
for the beneflt of çredltors shall be valid unless it be made for the beneflt of 
ail the creditors, etc., a gênerai assignment for the beneflt of ail creditors will 
not be held înyalid because the debtor executed a mortgaçe to one of the cred- 
itors a few hours before he made the<assignment, unless it appear that at the 
time he esecuted the former be had formed the intention of making tbe.gen- 
eral assignment. . 

3. Same. 

Under Code lowa, § 2115. providing that no général asBignment of property 
for the beneflt of creditors shall be yalid unless it be made for the beneflt of 
ail the creditors, etc., a gênerai assignment for the beneflt of ail creditors will 
not be held invalid f oir the reason that the debtor on the day of making the as- 
signment delivered to his wife certain notes due him, it appearing that such 
notes were, by previous agreement, to operate as security for sums borrowed 
by the debtor or his wife. 
S. Same— Fracd— Delating Creditors. 

Whére a debtor made a gênerai assignment of his property for the ben- it 
of ail his creditors, with the intent that the property be sold to the best ad- 
vantage for the payment of his debts, yet believiug that after such payment 
thero Would be a large surplus left for nimself, there being no évidence of an 
intent on his jjart to secure delay in the sale, or a compromise with his cred- 
itors, such assignment will not be held void as in fraud of creditors. 

4. Same— Includinq Childben as Creditors. 

The fact that a debtor included in the list of creditors in making a gênerai 
assignment of his propeny for their beneflt, the naraes of his sons and daugh- 
ter, who, according to the évidence, had helped him in his business with a 
gênerai understanding that they should be remunerated, does not of itself in- 
validate such assignment as fraudulent, even though it may prove that such 
cbildren hâve no légal daim. 

At Ijaw, Intervening pétition. 

W. W. Morseman and Wright, Baldwin <fc Haldane, for plaintiff. 

W. P. Hepbum, for intervenor. 

Shiras, J. On the 21st of April, 1887, Adam Maxwell, a merchant 
«airrying on business at Clarinda, lowa, executed a deed of assignment 
for the benefit of his creditors to Valentine Graff. The plaintiffs, to 
whom Maxwell was indebted for goods sold on crédit, brought suit to re- 
■cover the âiilouht due, and, having judgment therefor, they noW seek to 
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subject the proceeds of the assigned property to Ihe payment of their 
judgment, on theground that the assignment is void as against creditors. 
The:first objection made to the assignaient is that a préférence was in 
fact given to Valentine Graff by the exécution of a chattel mortgage ou 
the stock of goods on the same day that the deed of assignment was 
executed. The statute of lowa requires as a condition to the validity of 
a gênerai assignment that it shall be made for the benefit of ail creditors, 
préférences being expressly forbidden. Under the statute it bas been 
held by the suprême court of lowa, that if an insolvent debtor, with the 
intention of disposing of ail his property for the benefit of bis creditors, 
mortgages his property, or a part thereof, to one créditer, and also exé- 
cutes an assigiimeiit, — the conveyances being parts of one gênerai dispo- 
sition of his property, — in such case the assignment will be held void, 
bécause in effect the giving of the mortgage is the giving of a préférence 
in connection with the assignment. The fact that the debtor exécutes a 
mortgage to one créditer, and immediately after makes a gênerai assign- 
ment, does not necessarily invalidate the latter. It must appear that 
the debtor, at the time Of the giving of the mortgage, bas the intention 
of disposipg of hiis property for the benefit of his creditors, and with that 
intention gives the mortgage to secure one or more of his creditors, com- 
pleting the transfer of his property by the exécution of the deed of as- 
signment. VanPattmv. Burr, 62 lowa, 518, 3 N. W. Rep. 524. From 
the évidence in this case it appears that Valentine Graiî was security 
for Maxwell for over $2,100; that on the 21st day of April, 1887, Max- 
well applied to Graff to aid him in raising an additional amount with 
which to meet daims then pressing him; that Graff declined to aid hiiu 
in raising the Sum needed, and insistèd on being secured against loss by 
reason of his then existing liability; that Maxwell agreed to give him a 
mortgage on his stock in trade, this agreement being made in the fore- 
noon; that «bout 1 o'clock the mortgage was executed and delivered to 
Graff; that between 4 and 6 o'clock of the same day the deed of assign- 
ment was executed, Graff being named as assignée. Maxwell testifies 
that when he agreed to give the mortgage to Graff, and when the same 
was executed, he did not intend to make an assignment, and aside from 
the fact that the mortgage and assignment were executed within a few 
hours of each other, there is nothing in the évidence tending to show 
that when the mortgage was executed, Maxwell intended to exécute tho 
assignment. On the contrary, the facts sustain Maxwell's testimony in 
this particular , and it must be held that when the mortgage was executed ,. 
Maxwell did not contemplate making an assignment. The mortgage' and 
deed of assignment do not, therefore, form parts of one gênerai disposi- 
tion of the debtor's property, and the exécution of the former doés not 
invalidate the latter. 

The next objection urged against the validity of the assignment is that 
in fact it was intended to hinder and delay creditors, and thereby secure 
an advantage to the assigner. In support of this objection, reliance. is. 
had npon the testimony of Maxwell to the effect that when he made the 
assignment he believed tliat he had property enough to pay bis debta. 
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and leave him a surplus of $5,000 or more. Conveyances, in fact made 
to hinder and delay creditors, are voidable at the option of the latter, no 
matter in what form the conveyances may be clothed. Creditors hâve 
the right to subject the property of their debtors to the payment of the 
debts justly due them, and to use the usual légal process to that end. If 
the debtor, for the purpose of defeating or delaying the créditer in the 
collection of his claim, transfers his property to another, such transferis 
a fraudulent act on part of the debtor. Even though the conveyance 
by the debtor may be ostensibly for the benefit of creditors, yet if in fact 
the intent of the debtor and the necessary resuit of the conveyance is to 
hinder and delay creditors, it may be voidable by them. Thus, if a per- 
son having property more than sufScient to pay his debts if sold by ordi- 
nary judicial process, but not being ableto readily couvert itintomoney, 
should exécute a gênerai assignment, ostensiby for the benefit of cred- 
itors, but in reality for the purpose of delaying the seizure and sale of 
his property by judicial process, it might be that such an assignment 
would be held invalid, on the ground that it was not executed for the 
protection and benefit of creditors, but in reality for the purpose of de- 
laying them. Ogdeii V. Peters, 21 N. Y. 24; Angell v.Rosenbury, 12 Mich. 
242; Van Nest v. Yoe, 1 Sandf. Ch, 4. Counsel for plaintiffs, in a very 
able argument, bas sought to show that this case falls within the rule 
recognized in thèse authorities, and it is not to be denied that they give 
strong support to his contention. The évidence, however, in the prés- 
ent case, fails to show that Maxwell had any intent to unjustly hinder 
or delay creditors in making the assignment. He testifies, it is true, 
that he thought he had enough property, if it was not sacrificed to pay 
his debts in fuU and hâve a surplus of from $5,000 to $8,000, to be re- 
turned to Him, aad that he wished +f) make the surplus z large as pos- 
sible. ÏTî view 01 the real state of his aflairs, it is difficult to see how he 
«ould bave deluded himself into believing that any surplus could be re- 
alized after paying his debts; yet he testifies that he didso believe, and 
it is doubtless true that he believed that if he made the assignment his 
property would be sold to better advantage than if it was seized and sold 
under exécutions. In fact, the motives that actuated Maxwell in mak- 
ing the assignment, are very clearly set forth in the foUowing answer 
made by him in giving his teslimony: 

"I want fuither to say as to my motives in making the assignment, I wanted 
to xnake my funds go as far as possible. I thought I had property enough to 
pay my debts, and hâve property left. I could not décide any better way, and 
was compelled to do something, and this was the safest, fairest, and best way 
lor ail parties, — my creditors and myself , too, — and it was to pay ail my debts, 
in the quickest, and least expensive way, that made me assign." 

The argument for plaintiffs is that the assignment was made in reality 
in the interest of the debtor, and adversely to the creditors. If this were 
true, as a matter of fact, there would be force in the argument based 
thereon, but the évidence fails to sustain the assumption of fact. To in- 
validate a Conveyance of property bya debtor, it must appear thatit was 
inade to defraud, hinder, or delay creditors. The fact that the convey- 
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ancewas made to prevent a sacrifice of the property, does not necessarily- 
show that it was made to hinder or delay creditors. It is the duty of a 
debtor, when he finds hiçiself insolvent,. tomake the beat disposition of 
hia property possible, so tha,t his creditors may realize the full value 
thereof. The real interest of the debtor and of the creditors is identical 
ÎQ this particular; and so long as the disposition of the property is made 
for the purpose of realizing its value, it canuot be said that sucli dippo- 
sition is adverse to the rights of the creditors. To make it such it must 
appear that the iutent of the debtor in making the conveyance was to- 
hinder and delay the creditors. In the présent case it whoUy fails to 
appear that sueh was the intent of the debtor, or that in fact such has 
been.the resuit. The plaintiffs obtained judgment against Maxwell at 
this terra of. court; and when the judgment was rendered, the property 
had been sold by the assignée, and the money is in hand to meet the 
judgment, if the plaintiffs hâve a right thereto. In making the assign- 
ment j Maxwell made no attempt to restrict or control the sale of his prop- 
erty. He oonveyedfit to his assignée with the intent that it should, as 
speedily as possible, be converted into money, and the proceeds be ap- 
jilied in payment of his debts. There is no évidence in the case from 
which it can be inferred thathe expected or hoped for a delay in selling 
the property, or that he int^nded to use the fact of the assignment as a 
means of forcing a compromise with his creditors. His intent in making 
the assignment was to havçthe property sold to the best advantage, the 
proceeds to be applied to the payment of his debts. It was not his in- 
tent to secure delay in the sale of his property. If in fact his property 
would be sold tobetter advantage — that is for a better price — by the as- 
signée than it would if it had been sold piecemeal on exécutions in favor 
of the creditors, thea the latter would be benefited by the conveyance. 
It will not do to hold that, because Maxwell believed in making the as- 
signment that by such disposition of his property it would be sold to the 
best advantage, and realize enough to pay his creditors in full, leaving a 
considérable surplus to be returned to him, the assignment is thereby 
rendered fraudulent as to creditors. It is not a fraud upon creditors for 
an insolvënt debtor to make such a disposition of his property as to in- 
sure the sale thereof for the largest possible price, and the application 
thereof to the payment of ail creditors, in proportion to the sums due 
them, even if the debtor. has the hope or belief that the property may 
sell for enough to leave him a surplus after paying his debts in full, 
The debtor has the right to prevent a sacrifice of his property, in his 
own interest. as well as in that of his creditors, if he can do so without 
tinjustly hindering or delaying his creditors. Each case must, of course, 
be determined in thè light of the facts pertaining thereto. Under the 
statu tes oflowa, an insolvënt debtor has the right to make a gênerai as- 
signment for the benefit of his creditors, even if by so doing he prevents 
a particular créditer from making a levy upon his property, and thereby 
-securing a préférence over other creditors. Such an assignment cannot 
be defeated at the suit of one or more creditors, unless it be shown that 
in the making thereof the assigner sought to hinder, delà}', or defraud 
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hîs creditora, atid this fraudûlent intent must be established by fair évi- 
dence. In the présent casé, the facts dévelôped in the évidence fail to 
show any sucb Wrongfùl- purpose on part of the assignor. 

It is also clàitoéd that the fraudaient eharaèter of the assignaient is 
evineed by the fact that Maxwell included in the rest of his debts, sums 
alleged to be due to his two sons and daughter, for services rendered by 
thera in carrying on the business of the father. It is not disputed that 
the sons and daughter had for years aided in the business, acting as clerks. 
It does not appear that there was any agréement as to the amourit of ré- 
munération to be paid. The father and the sons and daughter testify 
that there was a gênerai understanding that the children were to be re- 
munerated. Whether in fact any légal claim existed in favor of the 
«hildren is, to say the least, very doubtful; but, on the other hand, a 
strong équitable claim certainly existed in favor of the children aâ be- 
tWeen them and their father. They had given years of time in aid of 
the business, and it is entirely reasonable to suppose that there was a 
■gênerai understanding that they were to be benefited thereby by receiv- 
ing an advaneement from the father. When the assignment was rnade, 
itappearsthat Maxwell discussed the question with hisattorney, whether 
he should list the children among his creditors, and was advised that it 
wonld do no hàrm, as it would be for the court to détermine whether 
they were entitled to share in the proceeds of the assignment. The évi- 
dence does not show that the claims of the children were included in the 
list of creditors for the purpose of enabling Maxwell to secure to himself 
any share or portion of his property, nor that they were included for the 
purpose of enabling Maxwell to force or secure a compromise with his 
other creditors. The question is narrowed down to the proposition 
whether placing the names of the children among the list of creditors 
with a statement of the amounts that might be due them, if they can 
claim to be creditors, should be held to show fraud in making the assign- 
ment, and thereby defeat it. The question of the legality of the claim 
of the children is open to investigation and décision in the court wherein 
the assignment was filed. The creditors are not bound, nor is the as- 
signée, by the act of Maxwell. The fact that he included in the list of 
his creditors the names of his sons and daughter, does not necessarily 
show an intent on his part to work a fraud upon his creditors. Whether 
they bave a just claim is an open question. Before the children can en- 
title themselves to a share in the proceeds of the property, they must es- 
tablish the validity of their claims. If their names had not been in- 
cluded in the list of creditors, they would hâve still had the right to 
file iJieir claims with the assignée; and including them in the list does 
not confer any advantage on them, nor disadvantage upon the creditors. 
Under the facts disclosed in the évidence it canhot be held that the act 
of Maxwell iri including the names of his children in the list of credit- 
ors, even if it should be ultimately held that they are not creditors, con- 
stitutes a fraud invalidating the assignment, 

A further objection to the assignment is based upon the fact that on 
the day of its exécution, Maxwell took out of his safe, notes of the face 
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value of $250, and handed them to his wife. He testifies that in Sep- 
tember previous he had borrowed from his wife $275, which money had 
corne to her from a legacy left her; that he told her at that time she could 
hâve as security the notes then on hand, and enough to be added,, as 
they were obtained, to secure the repayaient of the sum due; that the 
notes were put in a bundle, and placed in the safe as her property; that 
on the day he executed the mortgage to GrafF, but before the exécution 
of the assignment, he took the notes from the safe, and gave them to his 
wife; that about $100 has been realized from them, and that thereis not 
value enough in them to pay the amount borrowed from his wife. It is 
not disputed that the money was borrowed by Maxwell as stated, and 
the only point that can be made is that the giving the notes to the wife, 
was perferring her over other créditera. If the testimony of Maxwell is 
true, that he set apart the bundle of notes in September preceding the 
day of the assignment, then the giving the security was not part of the 
gênerai disposition of his property in contemplation when he made the 
assignment; and this would be true, even though some notes were sub- 
sequently added thereto, for that would only be carrying out the agree- 
ment made in September. While the mode of the transfer of the notes 
in question is certainly amenable to criticism, and probably could not 
be sustained against creditors who might bave attached the same while 
not in the actual possession of Mrs. Maxwell, yet that does not justify 
the court in holding that the transaction is a fraud of such a nature as 
to defeat the assignment. 

It appearing, therefore, that the assignment to Valentine Graff is valid 
and binding, it follows that judgment must be entered in favor of the 
garnishee and intervenorj and it is so ordered. 



United States v. Hughes et al. 
(Dîslriei Court, N. B. Texas. March 23, 1888.) 

1. Cbiminal Law— Instructions— Dtttibs of Juboks. 

The duty of jurors to flnd a verdict. Duty of each to consult wîth the oth- 
ers, and allow the views of his fellow-jurors to influence his mind in reach- 
ing his final conclusion. 

2. Same— Ebabonablb Doubt. 

Amount of proof required to convict, A reasonable doubt deflned.* 

3. Same— Crédit op Witnessbs. 

Eléments aflecting credibility of witnesses. Judged of by jurors as they 
would judge of it in an important matter in every-day life. 

'A reasonable doubt is one for which a sensible man can give a good reason, based on 
the évidence or want of évidence. It is such a doubt as a sensible man would act upon, 
or décline to act upon, in his own conoems. U. S. v. Jones, 81 Fed. Rep. 718. Theguilt 
of an aocused is proven beyond a reasonable doubt when, upon the entlra comparison 
and considération of aU the évidence, the minds of the jurors are in that condition that 
they can sayfrom the évidence they hâve and feel an abiding conviction to a moral oer- 
tainty of the truth of the charge. A reasonable doubt does not consist of possible or 
conjectural doubts not growing out of the évidence, but is one wMoh, when oonsidering 
the évidence alone, leads the juror to hesitate, and upon which he would refuse to act 
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4. Same— Impeachment of Witnesses. 

Manner Of impeaching wituesses. BSect of impeachïng tesUmony. 
6. Samb— Confessions. 

ConfesBions. Caution with which oral confessions are to be received and 
considered by juries. 

6. Same— Pkincipal and Accessoby. 

Statement of the charge against the défendants, who are principals. 

7. Same. 

Summing up of the évidence. 
{Syllabus by the Court.) 

Indictment for Robbing Mail Train. 
jB. m. Wynne and Ch'^s. B. Pearrs, for the United States. 
C. W. Johnson, Robt, Arnold, Jas. T. Danid, and Eobt. West, for de- 
fendants. 

McCoEMiCK, J., (^chargîng jury.) 1. In giving you a charge in this 
case, I désire to call your attention to the duty devolved upon jurors to 
find a verdict in the case submitted to them. It is often stated in the 
argument of counsel — as has been earnestly done in this case by one of 
the counsel for the défense — that it is the duty of jurors to consider the 
évidence each for himself, uncontroUed and uninfluenced by the state- 
ments of counsel, the comments of the judge on matters of fact, or the 
views of some dominating mind in the jury-box; and upon each indi- 
vidual juror's own view he must reach a conclusion on the issue joined 
hère, and adhère to it. If such is the law, our practice of keeping the 
jury together on their retirement to consider on their verdict is ail wrong, 
and each juror should be furnished the opportunity of wrapping himself 
in the solitude of his own thoughts, undisturbed by the présence of bis 
fellows, and èvolving from his own reflections his verdict in this or any 
given case. Such has never been the practice where the English right 
of trial by jury is enjoyed. As I construe the law, such is not the law 
or the logic of jury trials. Upon the contrary, each juror is entitled to 
hâve, and, in my judgment, is bound to thoughtfully and impartially 
consider, the argument of counsel, the comments of the judge, and the 
views of his fellow-jUrors, and allow ail thèse such influence in helping 
him to a satisfactory conclusion as in his judgment their varions sug- 
gestions deserve, and honestly to strive to bring his own mind and the 
minds of his fellows into harmony, so that the jury may agrée upoji a 
verdict. It is true that if, in this case, or any given case, any one or 
more of the jury, after an earnest and impartial considération of ail thèse 
matters proper to be considered in weighing the proof, underthe law ap- 
plicable thereto, as given in the charge of the court, cannot bring hia 

In the important ooncems of life. Garr v. State, (Neb.) 87 N. W. Rep. 630. Respeot- 
ing "reasonable doubt" in oriminal cases, see Knarr's Appeal, (Pa.) 9 Atl. Rep. 878; 
People V. Lee Sare Bo, (Cal.) 14 Pac. Rep. 310; MoCuUoughv. State, (Tex.) 5 S. W. Rep. 
175; White v. State, (Tex.).3 S. W. Rep. 710, and note; U. S. v. Jackson, 29 Fed. Rep. 
503, and note; People v. Kernaghan, (Cal.) 14 Pac. Rep. 566; Cowan v. State, (Neb.) 35 
N. W. Rep. 405; State v. Robinson, (8. C.) 4 S. E. Rep. 570; Kidd v. State, (Ala.) 3 
South. Rep. 443; State v. Maher,.(Iowa,) 87 N. W. Rep. 2; People v. Cox, (Mich.) 88 N. 
W. Rep. 2a'S; Lang v. State, (Ala.) 4 South. Rep. 193; Oohs v. P »ple, (111.) 16 N. E. 
Rep. 662; U. S. v. King, 84 Fed. Rep. 302. 
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mind or their mipda to concur in the conclusion of hîs çr the^rfelloWâ 
as to the guilt or innocence of the accused, each such jurer, not only may, 
;but must, adhère to 'the final and fixed conclusion of his own mind, for 
it is the logic and the law of jury trials that the 12 minds of the jury 
must aotually and honestly concur itiia .verdict, before a verdict can rightly 
be rendered. 

2. In jury trials in civil cases, — that is, between citizens, — jurors are 
instructed to find a verdict on the prépondérance of testimony. The in- 
terest of the parties as well as of the public justifies the use of this rule 
in such cases, that a speedy end ihay be put to the strife. But in ail 
criminal cases, out of regard to the life or liberty or réputation and feel- 
ings'bf the accused, a larger measure of évidence is required to support 
a conviction, and juries are instructed that to warrant them in convict- 
ing the accused, the évidence must satisfy their minds of the guilt of the 
accused beyond a reâsonabie doubt. Great stress is laid upon this rule 
by counsel for the accused in ail criminal cases, and a highly exaggerated 
idea of its meaning is sought to be impressed upon the minds of the jury. 
It does not require that ail possible doubt should be excluded fi-om the 
mind, it is not mathematical cêrtainty ihat is required, for such a degree 
of cêrtainty cannot be produced by the force of human testimony The 
doubt must be a substantial one, arising from the testimony or from the 
want of testimony on a niaterial point. It must be a reâsonabie doubt, 
such as would cause a reâsonabie and cautious man of average intelli- 
gence to hesitate in reaching a conclusion in a serious matter upon which 
he was called to décide afiecting his private aff'airs. You are to con- 
sider' the évidence tending to show guilt offered you in the jury-box 
just as you would consider the same amount and character of évidence 
submitted to you in your every-day life, touching any serious matter in 
your business or doraestic afifairs; and if it would be sufficient to make 
you décide and act in sUch matters, feeling satisfied that you were de- 
ciding and acting rightly, then it is sufiicient to support a conviction and 
to require a^ verdict of guilty; and unless it would make you so décide 
and act, you must acquit the accused. 

3. You are the exclusive judges of the credibility of the witnesses, 
and of the weight of ail and each pa;rticular of the testimony. By the 
credibility of the witnesses I mean their disposition and intention to tell 
the truth in the testimony they bave given. Hère, too, you judge in 
the jury-box just as you would out of it, just as ail men of the intelli- 
gence and expérience necessary to qualify them to sit on juries, always 
and everywhere, judge of the crédit they should give to any one stating 
matters within his knowledge, and touching the interest of the person 
receiving the information. In the court-house, in the jury-box, as every- 
where, you judge from the relation of the witness to the case; his direct 
interest, or his connection with parties directly interested; the consist- 
ency or otherwise of the différent parts of his testimony, one with the 
Other; his whole manuer of telling his story, and ali like features with 
which eXiperience makes every man of good intelligence and mature years 
familiar. In judging of the weight of the testimony, having satisfied 
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yourself as to how far you can crédit the witness, you will take intQ 
considération ail the other testimony in the case, the conaparative intel- 
ligence of the several witnesses, the apparent capacity of each to take a 
correct and full impression of what occurred in his view, or was said' in 
his hearing, and to retain a sound recollection of his impressions, and to 
express clearly-^that is, convey substantially, to your minds — the im- 
pressions he has retained in his own mind. Until very recently parties, 
even in civil cases, were not(a8 a rule) permitted to testify, because the 
liability of such witnesses to suppress the truth or utter falsehood, as the 
same might affect their interest, was deemed so great as to render such 
testimony of too little value to let it go to the jury. It was also consid- 
ered wrong to subject persons, or permit persons to be subjected, to so 
strong a temptation to commit the impious crime of perjury, by ailow- 
ing them to testify in a case to which they were parties. Even yet, in 
the State courts inithis state,for thèse or other reasons the party accused 
in a criminal case is not permitted to testify. But in this court, by a 
comparatively récent statute of the United States, accused persons are, 
at their own requ est, permitted to testify And both thèse défendants 
hâve tèstified in this case, and the question of their credibility is left en- 
tirely to you. 

4. Closely connected with the matter of the credibility of witnesses is 
the manner of impeaching witnesses and its eff'ect. It is permitted to 
show that the gênerai character of the witness for truth in, the commu- 
nity wbere he lives is bad, or to show that in a material matter, about 
which the witness could not be mistaken, bis testimony is untrue; ortô 
show that oh a material point the statements of the witnesses on the 
stand are differept from his statements on the same point at another time. 
I say in a material matter, for it is not every discrepancy or misstate- 
ment of a witness that tends to contradict and weaken or destroy his 
testimony. Sometimes immaterial discrepancies or misstatements by a 
witness strengthen our conviction of his veracity, for it is the common 
expérience that persons perfectly truthful, who take distinct and correct 
impressions of the material facts, often bave incorrect impressions and 
recollections of the immaterial incidents, even when their recollection of 
thèse seems to them to be distinct. I am not giving you a rule on this 
subject, but only calling your attention to the rules of common sensé, 
which ail men observe in seeking truth through the testimony of others. 
In this case it has been attempted to weaken or destroy the testimony of 
some of the witnesses for the governraent in each of the ways I bave in- 
dicated; ànd ail the proof bearing upon their credibility is to be consid- 
ered by you, but you are still to détermine for yourselves how far you 
should crédit said witnesses in the testimony they bave given in this 
case. • 

5. Confessions, when voluntarUy niade, and clearly proved, aretaken 
as strong proof of guilt, because sano men do not voluntarily speak 
falsely against their own interest. But oral confessions are always to be 
received with care; and^besides being satisfied that the witness who tesr 
tifies to the confession speaks truly, you must be satisfied that the wit- 
nesa could not be, or was not, mistaken as to the substance of the con- 
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fession. And where the witness is able to give the exact words of the 
accused, and thèse are «o vague aa to convey no definite meaning, or (in 
the circumstances in which the words were spoken) are susceptible of 
a meaning consistent with the innocence of the accused, they are not 
to be taken as a confession of guilt. The language of Jim Hughes, tes- 
tified to by one of the witnesses, "I expect we will ail be arrested for it, 
we are So hard up," — is of this character, and you will not consider it as 
évidence against him. 

6'. Bearing thèse gênerai principles in mind, you will weigh ail the 
<ividence in this case, both that introduced by the government and that 
offered for the défendants; and if, upon such considération of the whole 
proof, you are satisfied beyond a reasonable doubt that the défendants 
are guilty, it will be your duty to say by your verdict that they are guilty . 
On thé contrary, if on such considération of the whole proof you hâve a 
reasonable doubi as to their guilt, you should retutn a verdict of not 
guilty. 

7. The défendants are indicted separately, and charged with robbing 
the carrier of the United States mail of such mail, (being carrier on a 
railroad train,) near the town of Gordon, in Palo Pinta county, in this 
district, on the morning of the 23d January, 1887; and that, in effecting 
said robbery, they put the life of the carrier in jeopardy by the use of 
deadly weapons. Ail persons acting together in the commission of an 
offense are principals, and each is equally chargeable with ail that is done 
Iby himself and by each of the others in the commission of the offense. 
iThere is, however, no ilecessary connection between the défendants, (hère 
tried together for convenience and the economy of time,) and you may 
convict both or acquit both, or convict one and acquit tjie other, accord- 
ing to your view of the proof against each. The proof is abundant and 
ail one way; and it is not disputed on this trial that, at the place and 
time charged in the indictment, the mail train was robbed, and that, in 
«ffecting the robbery, the parties robbing put the life of the carrier in 
jeopardy by the use of dangerous weapons. The proof shows that there 
were several persons engaged in coramitting the offense. One witness 
saw four persons and heard others, one counted six persons, and one of 
the robbers at the time said there were eight. The only real issue of 
fact for you to détermine on this trial is, were the défendants, or either 
of them, of the number? 

8. The government relies upon the testimony of the locomotive engineer 
and the three postal clerks, whose testimony tends toidentify Jim Hughes 
as being one of the robbers. With the particulars of the testimony of 
each of thèse four witnesses you must now be familiar. It was clearly 
etated by the witnesses themselves, and it has been rehearsed by each 
of the six counsel who hâve argued the case, with a degree of candor and 
accuracy seldôm attained in forensic discussion. If your impression and 
recollection of this proof does not in every particular agrée with any one 
of the statements of it made by the différent attomeys, I do not doubt that 
their statements and argument on it bas called out most vividly in ail the 
détails your own impressions of this proof, and I will not run the hazard of 
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statîng it differently from your recollection of it, by attempting myself to 
rehearse it. To identify thèse défendants the government also relies upon 
the testimony of Cornélius Taylor, who says that on Friday before the 
robbery he saw Ben Hughes, (who had been absent froni the state for 
several years, and who claims to hâve retumed not until Monday after 
the robbery,) giving the time of day and place and circumstances of his 
seeing him; and that on the morning of the robbery (gunday, January 
23, 1887,) he saw Jim Hughes and Ben Hughes (thèse two défendants) 
and two other men unknown to witness conferring together in a secluded 
place on the creek back of old man Hughes' (father of défendants) field, 
and that there was near them four horses, fastened in some way, whose 
color and appearance he describes; and that about a week after the rob- 
bery, in passing near old man Hughes' house, about 10 or 11 o'clock at 
night, witness saw some men on the porch , and on or by the fence near the 
porch, talkiilg and laughing, and he overheard one, whose voice he recog- 
nized as Ben Hughes' voice, say: "You ought to hâve seen how quick 
he dropped the coal shovel when I jabbed the pistol in his face." The 
government has also offered the testimony of Bart Houx, who says that 
at a late hour (11 or 12 o'clock) of the night of the robbery (the time of 
the robbery being between 2 and 3 o'clock Sunday morning) he saw Jim 
Hughes and Harvy Carter pass the door of a livery stable in the town of 
Gordon. And the testimony of Dave Brooks, who says that on Sunday 
morning (the day of the robbery) he saw four men, each leading a horse, 
start from Jim Hughes' house going west towards the creek back of old 
man Hughes' field; giving the color of the horses. And the testimony of 
ône Wolford, who says that he and Ben Hughes had beenliving together, 
or near each other, in the Indian Territory for some time previous to Jan- 
uary, 1887, and that about the lOth or 13th of January Ben Hughes 
told witness that he (Ben) was busted, and that he was going down to 
Texas and make a raise by robbing trains, or any way he could, and 
proposed to witness that witness should go with him, which witness de- 
clined; and that a few weeks after that — notlessthantwoorthreeweeks, 
and not longer than four or five weeks — witness again saw Ben Hughes, 
near McAlister in the Indian Territory, when Ben told him that he and 
several others had robbed a train at the trestle bridge near Gordon, and 
had made a good haul. And upon the testimony of Jim Dyer, who says 
that several months after the robbery Ben Hughes tpld witness that if he 
(witness) would go with him, (Ben,) witness could make plenty of money, 
and not bave to work very hard for it. The défendants rely, first, on 
the insufSciency, as they claim, of the proof to show that they or either 
of them were participants in the commission of the offense. And in con- 
nection with this they rely upon the want of credibility of the witnesses 
Wolford, Taylor, and Houx, ail of whom they hâve attacked, and if 
there is such insufficiency the défendants can well rely upon it, for the 
benignity of our laws is such that accused persons are conclusively pre- 
sumed to be innocent until their guilt is established by sufBcient proof. 
The défendants also rely upon their proof of alibi — that at the time of the 
commission of the offense they were at another place, too remote to permit 
v.34F.no.9— 47 
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of their taking part in the robbery. The défendant Jim Hughes and bis 
wife, and Mrs. Caps, his wife's sister,>al] teslify that he wa^ at his own 
house, five or six miles froin tbe scène ofthe robbery, ail oflhenight iti 
which the robbery was coramitted. The testimony of the wife is con- 
tradieted by the testimony of Bart Houx, who says that on Monday 
morning next after the robbery, and again onTuesday morning, hecalled 
at Jim Hughes' house, and asked Mrs. Hughes (his wife) if Jim was 
at home, and on both occasions was told "that he was not; that he 
had left home Saturday, to go up on Ironi to brand some horses, and 
had not returned yet." And ail three are contradicted by the same wit- 
ness, who says that he saw Jim Hughes, with Harvy Carter, pass the 
livery stable in Gordon at 11 or 12 o'clock the pight of the robbery. 
Tbe défendant Ben Hughes testifies that about tbe 13th of January he 
left his home in the Indian Territory, riding a certain horse and leading 
or driving another with a pack. He gives the différent stages of his 
progress, making him arrive at his father's house about noon on Monday 
next after the robbery. He produoes a witness, Fitzgerald, whose testi- 
mony tends to show that he saw Ben on Saturday afternoon, near Boon- 
ville, in Wise county, 40 or 50 miles or more from Gordon, traveling a» 
Ben in his testimony says he was traveling. He also offers two other 
witnesses whose testimony tends to show that they saw Ben on Sunday 
and Monday traveling as described. There is some uncertainty as to the 
days, and some uncertainty as to thiese witnesses identifying Ben, as 
they were ail strangers to him; but you will recoUect the particulars of 
their testimony. This proof, as you will understand, is contradicted by 
the testimony of Taylor, who says he saw Ben at his fether's house the, 
Friday before the robbery, and again saw him the rporning of the robbery 
back of his father's field. Ben also offers proof tending to show that he rer- 
mained in Texas continuously from the time of his arrivai at his father's 
house until his arrest, the particulars of which proof you wiU recollect 
without my detailing it. And now, in conclusion, I repeat: If upon 
the whole proof which I bave permitted to go to you on this trial, as you 
received it and recollect it, you are satisfied beyond a reasonable doubt that 
the défendants, or either of them, were participants in said robbery, as to 
that défendant, one or both, so found by you to hâve taken part in said 
robbery, you should render a verdict of guilty. If the proof fails to so 
satisfy your minds fis to the guilt of either, he is entitled to a verdict of 
not guilty. 

Verdict as to both: "Not guilty." 
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Falk V. HowËLL et al. 

(Circuit dourt, S. D. Nea Tork. March 81, 1888 1 

CoPYBioHTr-iNFRiNGEMENT— Bill to Enjoin— Ambiguitt.v 

Abilltoenjoin the infringement of an alleged copyright, alleging dis- 
junctiyely, in the language of Ker St. U. S. § 41*58, (which prescrites the pre- 
requisîtes tothe obtainingpf a copyright,) that orator "before publication de- 
livered at the oflSce of the.Jibrarian of congress, or mailed to said librarian, 
acopy of thô title of said photograph, " is ambiguous, and tenders no issue. 

In Equity. On bill for injunction. 

/. N. Falk, for complainaiît. 

Amom:, Pitch & Woodjord, for défendant. 

Lacombe, J. This is an application for a preliminary injunction to re- 
strain the infringement of an alleged copyright of a photograph. The 
statute (Rev. St. U. S. § 4956) provides that "no person shall be en- 
titled to a copyright unless he shall, before publication, deliver at the 
oâice of the librarian of congress, or deposit in the mail, addressed to 
the librarian of congress, * * * ^ * * * copy of the title 
of the * * * article * * * for which he desires a copyright, 

* * * nor unless he shall also, within tendays from the publication 
thereof, deliver at the office of the librarian of congress, or deposit in 
the mail, addressed to the librarian of congress, * * * two copies 

* * * of such article." The complainant in this case does not show 
that he delivered a copy of the title at the office of the librarian, nor 
that he deposited the same in the mail, addressed to such officer; nei- 
ther does he show that he delivered the two copies required by the 
statute, at such office, nor that he deposited the same in the mail, 
addressed as therein required. The averments in the bill referring 
to thèse statutory requirements are as follows: 

"Before the publication * * * your orator ♦ • * delivered at the 
offlce of the librarian of congress, or deposited in the mail, addressed to the 
librarian of congress, at Washington, I). C., a printed copy of the title of 
said photograph, * * * and * • * also within ten days from the 
publication thereof * * * delivered at the ofiBce of the librarian of con- 
gress, or deposited in the mail, addressed to the librarian of congress, at 
"Washington, D. C, two copies," etc. 

This is alternative pleading. It is ambiguous and tenders no issue, 
and is not a sufficient averment of compliance with the statutory requi- 
sites. The motion is denied, with leave to renew upon other papers. 
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Van Camp v. Maeyland Pavement Co. 

{Circuit Court, B. Maryland, April 3, 1888.) 

Patents for Inventions — Bxtent of Çlaim — Asphalt Pavembîît. 

In an action fcrï infringement of letters patent No. 174,648, issued March 14, 
1876, to Aaron Van Camp, for improvement in concrète pavements, it appeared 
that the invention consisted in the use of orushed and pulverized roclt, 60 per 
cent, thereof flnely crushed, and 40 per cent, crushied more coarsely , heated and 
satarated with dead oil, crtide petroleum, or tlie residuum of petroleum mixed 
with natural asphaltum previously dissolved to a pitch by crude petroleum, the 
objectsought beingto obtainthe proper proportions necessaryto forma hard 
and durable concrète; that there were numerous older patents using the same 
ingrédients in varions proportions for the attainment of the same end; that de- 
fendant did not use the materials in the specifled proportions, and altogether 
omitted the previous saturation of the crushed roclt with oil, Held. that, in 
view of the previous state of the art, the invention could not be considered as 
a new composition of matter, but as a mère process, in which the specifled 
proportions of the materials, and the saturation with oil, were essential fea- 
tures, and that défendant, not having used them in his process, had not in- 
f ringed the patent. 

In Equity, On bill to restraîn infringement of lettérs patent. 

Aaron Van Camp brought a bill against the Maryland Pavement Com- 
pany to restrain the alleged infringement of letters patent No. 174,648. 

John G. Bennett and Arthur Stump, for plainti T. 

Brown & Brune, UphcCm & Proctor, and Strawbridge & Taylor, for de- 
fendant. 

MoREis, J. The complainant seeks relief for the alleged infringement 
by défendant company of patent No. 174,648, grantedto complainant 
March 14, 1876, as the inventer of an improvement in concrète pave- 
ments, the spécifications and claim of which are as follows: 

"To ait whom, it may ooncem: Be it liflown that I, Aaron Van Camp, of 
Washington city, in the county of "Washington and District of Columbia, havé 
invented certain new afid useful improvements in concrète pavements for 
streets and sidewalks; and I do hereby déclare that the folio vving is a fuU, clear, 
and exact description thereof, which will enable others skilled in the art to 
which it appertains to majte and use the same. I take crushed and pulverized 
rock, sixty per centum of the finer pulverized portion, and forty per cent, of 
the coarser. The crushing and pulverizing process should be continued un- 
til the even or naturally smooth surface of the stone Js entirely destroyed. 
The object of crushing and pulverizing the rock is to obtain sharp angles and 
rough surfaces. T use the blue limestone; but it is évident that any hard 
rock,- boulder, or gravel, wlien crushed and pulverized, will answer my pur- 
pose. The rock thus crushed and pulverized I subject to heat, so as to expel 
the moisture. I then add dead oil, crude petroleum, or the residuum of pe- 
troleum, until the rock becomes perfectly saturated. While thus heated, I 
add about twenty per cent, of natural asphaltum, — Cuban, Trinidad, or Cali- 
fornia, — that has been previously dissolved by crude petroleum, or the resid- 
uum of petroleum, until it hasassumed the consistency of bitumen or pitch. 
I hâve found by expérience that by saturating the crushed pulverized rock, 
as above stated, it will absorb more asphaltum, and produce a more perfeot 
concrétion and cémentation. What 1 désire to claim and secure by letters 
patent is: In a concrète pavement, the use of crushed and pulverized rock. 
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when the same is heated and saturated with dead oil, crudç petroleura, or the 
residuumof petroleum, and mixed with natural asphalturn,— Cuban, Trini- 
dad, or Californîa, — previously dissolved to a pitch by crude petroleum, or the 
residuum of petroleum, substantially as described, and for the purposes set 
forth." 

The défendant dénies the alleged infringement, and that is the ques- 
tion which will be first disposed of. The use of crushed limestone or 
othersimilar crushed material, combined with an asphaltic cément, to 
form a concrète paving material was not in itself new at the date of Van 
Camp's alleged invention. Nor was the heating of the materials, either 
separately or together, for the purpose of causing them to form a more 
perfect union, at ail new in practice. Many of the patents for improved 
concrète pavements put in évidence by the défendant were granted prior 
to Van Camp's application, and they describe paving concrètes made of 
petroleum and products of petroleum mixed with asphalt and combined 
with crushed rock in various proportions, and when in a heated state. The 
object sought for by ail the experinienters in this field was a perfect 
union of proper proportions of the stone with the cémentation or bind- 
ing ingrédients, so as to form a hard and durable concrète; and each 
patentée claimed tohave accomplished an improvement in this respect, 
either by spme variation in the proportion of the ingrédients, or the 
introduction of some new ingrédient, or by some improved method of 
preparing them, or some improved process in the art of combining them. 
Among other patents describing the use of crushed stone or similar 
material with asphaltic céments are the patents granted to Foye, No. 
109,607, November 29, 1870; to De Smet, No. 103,582, May 31, 1870; 
to Matthews, No. 114,172, April 25, 1871; to Hawes, No, 119,607, 
October 3, 1871; to Vandermark, No. 117,946, August 8, 1871, reis- 
sued 4,591, October 10, 1871; and the British patent to Newton, No. 
925, October 6,1871; and the British patent to Skinner, No. 1,795^ 
January 2, 1872. Thèse patents, together with the testimony showing 
the process of making asphaltic paving blocks at Stony Point on the 
Hudson, in 1872, and at Sing Sing in 1873, prove conclusively that at 
the date of complainant's alleged invention there was nothing new in the 
use of crushed stone and asphalt, variously softened or tempered, nor iu 
heating thèse materials to aid in eff'ecting their combination. The claim 
of Van Camp, therefore, to stand at ail, must be strictly confined to 
the proportions of the materials specified by him, and to his précise pro- 
cess for combining them. Looking to the state of the art as disclosed 
by thèse patents, and the évidence above adverted to, there was nothing 
else that he could lawfuUy claim as a new discovery. This he seems to 
hâve been aware of, for, as ail crushed rock consiste of some pulverized 
portions and some coarser parts, he first specifically directs that there 
shali be used for his composition "sixty per centum of the finer pulver- 
ized portion, and forty per cent, of the coarser." The next step in his 
process is the treatment of this crushed and pulverized material to 
prépare it for combination with the asphalturn, the importance of which 
step he States his expérience has demonstrated. That next step, after 



'■ ïlrçj-hieàtïng the crusfeed', and pulverizéd rock, is to perfectly saturate'it 

• wïth dèàd oil, crude petjrolèum, or the residuum of petroleum. . When 
tids hàé béen done, then the material thus prepared is to be mixed y?ith 
asphaltum which bas been dissolved to the consistency of pitch. He 
claims to hâve discovered tbat the previous saturation with oil of the 
crushed aiid pulverizéd stone enables it to absorb more asphaltum, and 

• for tbat reason makes a more perfect combination. By no allowable 
< construction of this patent cah the previous saturation of the stone be 
. considered as unessential, nor can the proportions thus detinitely stated 

• ofthefiner and crushed stone be considered as immaterial; for, if thèse 
are to be disregarded, ail that could possibly sustain the novelty of the 
patent would be disclaiined. In neither of thèse particulars does the 
défendant in its manufacture use the process described in the patent. It 
does not use the specifled proportions of the stone, but uses 60 per cent. 
of the coarser and 40 per cent, of the finer or pulverizéd limestone, thus 
reversing the proportions of the patent; and it omits entirely the pre- 
vious saturation of the stone as hurtful and injurions to the spécial char- 
acter of concrète it requires for molding under pressure into blocks, 
and for thè sarae reason it does not use 20 percent, of the softened 
asphaltum, but only 12 per cent. The complainant contends thathe is 
not confined to the proportions indicated in his spécifications, but that 
auy substantial use of the same materials in the same way is an infringe- 
ment; and contends that although the défendant may not previously 
saturate the stone before rnixing with the asphaltum, that it subsequently 
does sp, because when the heated dry particles of stone come in contact 
with the asphaltum, and the raass is then subjected to great pressure, 
the oil in the asphaltum permeates into the stone. But it seems to me 
plain that, even if it were allowable. to disregard the specifled propor- 
tions of material in a patent which raust be so narrowly construed, it 
certainly cannot be allowable to disregard the previous saturation of the 
stone with oil, which the patentée emphasizes in his spécification, and 
makes a partof the claim allowed by the patent-office, and which stepin 
the process the défendant does not use. If the previous saturation of 
the stone is not essential to the resuit, but a subséquent and incidental 
permeation with oil is sufficient, which, it would seem, must always be- 
fore bave taken place, then the complainant claimed as essential a step 
which is ùnnecessary, and this would be fatal to his patent. The per- 
meation of oil into the stone must always bave happened whenever 
heated crushed stone and asphaltum tempered with oil were combined, 
as was the case in nearly ail the patents above mentioned. The per- 
meation may take place in defendant's process to a somewhat gréa ter 
estent, bpcause, after the mixing is complète, the comparatively dry 
and granular product is put into a mold and subjected to a pressure of 
90 tonsi so as to form a paving block; but I cannot see how this Inci- 
dental permeation under the pressure resulting from improved molding 
machinery can be the équivalent of the previous saturation, which com- 
plainant describes and claims to be uecessary before the stone is brought 
into cpntact with the binding cernent. The witnesses who explain dé- 
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fendant's process of manufacture state that the object is to use as litUe 
oil and as little asphalt as possible, so that the paving block when 
molded may contain the greatest possible per centum of stone, and the 
least possible per centUm of bituminous cementing material, relying very 
mUch upon the pressure in the mould to make the small amount of bind- 
ing cernent eiïective. Thèse witnessés also testify that their expérience 
leads them to believe that the previous saturation with oil described in the 
patent, and the use of the amount ofasphaltumth ère specified,results in 
a material too soft and sticky to be used in defendant's machinery. I 
am clearly of opinion that the défendant does not infringe the process 
claimed in the complainant's patent. 

Complainant's counsel, however, urgea that the patent should be con- 
strued as claiming the invention, nôt only of a process, but also asclaim- 
ing a new combination of matter; that is to say, a new paving concrète 
not before discovered. It is difficult to see how this contention can be 
supported, either as a construction of thé language of the patent, or, if 
it could beshown to be claimed in the patent, how it could be maintained 
that the process there described results in a new produet. The patent 
dôes not ahy where usé words which can be construed to mean that the 
patentée has discovered a newsubstance for use in pavements, or that he bas 
discovered a new paving material, The patentée simply and byapt and 
appropriate words claims that he has invenled an improvement in concrète 
pavements. As before shown, concrète pavements made of the Siirae 
materials variously compounded were old and in common use. Thére- 
sult of his combination was a material not différent in anywise from 
former combinations, except that it contained a little more or léss of 
some of the same ingrédients mechanicaliy combined, and differingfroin 
others only as the proportions of the ingrédients differed. When such 
a mechanicaliy combined material» is old and in common use, and has 
already been the subject of numerous patented improvements both as to 
the proportions of ingrédients, the processes of manufacturing, and meth- 
ods of laying the pavement made of it, to say that a person who has 
merely altered the proportions of the ingrédients or the process of com- 
bining them has discovered a new composition of matter in the sensé of 
the patent law, is to trifle with language. To be a new combination of 
matter the produet must bave some distinctly new property, or be ap- 
plicable to some new use. Of this there is no testimony whatever, and 
it is not alleged or claimed or suggested, either in the bill of complaint 
or the patent. With respect to the qualifies or merits of the concrète 
made according to complainant's process there has been no practical test. 
The complainant never obtained any opportunity of putting his concrète 
into actual use as a pavement. He only made a few expérimental blocks, 
and produces as an exhibitoneof them mâdebyhiminl876. Toallout- 
ward appearances the material of this block is not distinguishable from 
the paving block made at Stony Point on the Hudson in 1872, a spéci- 
men of which was, also exhibited by the çomplainants. It was endeav- 
orëd to show by chemical analysis thât the Stony Point material con- 
tained less minerai substance than the Van Camp block, and more bitu- 
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Qjinous raatter, and therefore could not hâve contained the same ingré- 
dients. The chemical experts differed from each other in the results ob- 
tained, and nothing convincing to support complainant's contention waa 
established by the analytical tests. That the manufacture of asphalt 
bloçks at Stony Point was abandoned, — presumably because the blocks 
were not a commercial success, — proves nothing, because the Van Camp 
material has never been put into use, neversubjected toany test to prove 
whether or not it does possess any new or useful quality or use which 
similar compositions had not before possessed. The testimony tends to 
show that \vhatever réputation the defendant's manufactured blocks hâve 
obtained has resulted rather from the improved machinery and powerfui 
presses used by défendant, and the skill in manipulating the material 
specially adapted to being moulded in defendant's machinery rather than 
from any combination of materials differing from that used in 1872. 
• While a patent is to be liberally construed, so as to sustain ifc as a 
grant of the invention actually made and actually claimed, it can never 
by judicial constructiou be made to cover an invention nowhere claimed 
in it, and which the public has had no fair notice that the patentée in- 
tended to Qlaim. MerriM v. Xeomatis, 94 U. S. 573. If it were neces- 
sary to say more it might well be suggested that even in a good claim for 
a new composition of matter, which is not described otherwise than by 
the proceas of making it, nothing can be an infringement which is not 
made by the process described. Cochranev. Badische A. &S. F., 111 U. 
S. 310, 4 Sup. et. Rep. 455. 

The défense of non-infringement and the rejection of the claim for a 
new composition of matter make it unnecessary to consider other défenses 
set up in the answer, and urged at tl e argument. A decree dismissing 
tiie bill wUl be signed. 



Celluloïd Manuf'g Co. v. American Zylonite Co, 

{Circuit Oouri, 8. D. New Tork. April 9, 1888 ) 

Patents fok Inventions — Infringement — Actions for Damages — PleAdins. 
Rev. St. U. S. § 4919, providing that damages for the infringement of a pat- 
; çnt may be recovered by action on the case, and Rev. St, U. 3. § 914, provid- 
ing that the forms of pleading in the fédéral courts shall be the same as those 
employed in the same action in the state courts, are construed together, and 
the pleadings in an action for damages for infringement of a patent should 
he in the state form, except as modifled by Rev. 8t. U. S. § 4930, providing 
that in sucfa action défendant may plead the gênerai issue, and, having given 
notice, may prove certain spécial matters. 

At Law. Motion to strike out certain pleas. 
Betts, AUerbury, Hyde de Betts, for complainant. 
Starr 4i: Buggles, ÎOT daîendant, 

. : Lacombe, J. This is a motion to strike out pleas filed by the défend- 
ant, or to trcat them as an answer. The action is for the recovery of 
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damages for the infringement of a patent. The sumiuons and complaint 
are in the forms approved in state practice. The défendant contends 
that because section 4919 of the Eevised Statutes prescribes that such 
damages "may be recovered by action on the case," the only method of 
securing such relief is by the archaio form and procédure of the common- 
law action of case, modified only by the rules of this circuit in force be- 
fore the passage of the act of 1872, now preserved in section 914 of the 
same Revision. He is unquestionably correct in the proposition that sec- 
tions 914 and 4919 are to be construed together, but to such construc- 
tion it is by no means necessary to exclude actions brought under section 
4919 from the opération of section 914. An action on the case is un- 
doubtedly the mode in which such damages can be recovered , but the 
forms of pleading and procédure in such action in the fédéral courts 
should be the same as those employed in the same action in the state 
courts. The substance of an action on the case was not abolished by 
the reformed procédure, though its pleadings and practice were recon- 
structed in conformity with the new System. By the opération of sec- 
tion 914 an action on the case in the fédéral courts is assimilated to the 
state model, except so far as it is modified by express enactment of coo- 
gress, as by section 4920. Motion granted. 



Hat Sweat Manuf'g Co. v. Porter et al. 

(Circuit Court, D. New Jersey. Ar-'A 18, 1888.) 

Patents tok Inventions— Licknsbs—Beb a ch ok Conthact— Injunctich. 

A bill in equity alleged that complainant licensed défendants to use tli8 
former's patents on certain terms, among which were payment of royalties, 
the rendering of monthly accounts, etc.; that defesdants soon refused to fui- 
fill any part of the agreemënt, but continued to use the patents: that they hàd 
^ conspired with other licensees to destroy complainant's license system, and 
irréparable injury would resuit. Défendants answered that the agreemënt 
was obtained by fraud on the part of complainant, and was therefore void. 
JTeld, that complainant has no adéquate remedy at law, and an injunction 
will issue against défendants, unless they will give satisfactory bonds pend» 
ing litijfation. 

In Equity. Motion for preliminary injunction. 

John K. Bennett, Roacoe Conkling, and A, Q. Keasbey, for complainant. 

Edmund Wetinore, for defendahts. 

Wai,es, J. The question presented for considération is, does the bill 
exhibit a case for equity cognizance? The défendants insist that the 
complainant has au adéquate remedy at law. The bill sets forth thèse 
facts: The complainant is a Pennsylvania corporation, having its gênerai 
place. of business in Philadelphia. The défendants are citizens of New 
Jersey. On the 7th of Maroh, 1884, the complainant, being the owner 
ofseverai patents, ail of which relate to eweat-bands for bats or caps, the 
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, maiiufactùre thereof, andthe raaGhimery used in making them, licensed 
; Ihe défendants to use tbe patents, on certain terms an,d conditions, among 
which; were the payment of royalties, the renderiog of nionthly accounts , 
with remittanees of cash, and a stipulation that the agents of the gom- 
plainant should be allowed ai ail reasonable times tô inspeot their books 
for th« purpose ofverifying their acoounts, and to hâve freèaecess to the 
prelriises where the patented machii^ës tvere operated or stored, to verily 
their tlumber and examine their condition. The défendants also cove- 
nautednotto dispute the validity ofany ofthe patents. After aceept- 
' ing, the license, the défendants made many thousand dozens of hat bands 
underthe patents, pàid the royalties as they fell due, and performedall 
of tbeir, covenants up to June 1, 1887, since which time they hâve re- 
fused to pay royalties, render accounts, or fulfiU any part of their agree- 

■ ment witlL the complainant, althoughtthey bave continued to use, and 

• are stilï.usîng, the patented machines. The complainant bas issuedl45 
licenses, •which are ail in force and complied with, except those ofthe 
défendants and four other licensees, againsi whom similar motions are 

• now pending. The billfurther charges that the défendants hâve com- 
- bined with certain other licensees of the complainant, and with other 

parties, who are infringing thèse patenta, and haveformed an association 
for the contribution of money to embarrass the complainant by expen- 
sive litigation, and to destroy its license System. The damages claimed 
for thèse unlawful acts are estimated at $7,500; and it is also claimed 
that, if the défendants are permitted to continue the violation of their 
agreement, tbfe complainîànjj will receive irréparable itijury. The bill 
prays for a discovery and account, and for a deoree for the payment of 
the royalties and the damage sustained, and enjoining 'the défendants in 
the mean time from using any of the inventions recited in the agreement 
gf lîèêtïfeë;' Thé défendants do not dehy the materiàl allegiatiohs of the 
_ biii,.wfth the exception oî, the charjge of combi)iation or conspiracy, but 
; justify their conduct onthe ground that they were induced by the false 
I and fraudulent représentations, of tbè çompkinant's ageht, to exécute the 

■ agreement of license. They also contend that the object of the bill is to 
enforee the payment of the royalties, for which the complainant bas an 

'adéquate réniedy at Iftw.; It is admitted that if this was the sole object 
of the bill ît could not be sustained; but the complainant is seeking for 
eomething more than a mère naked account. A discovery is sought for 
as well, and an order to compel thé défendants to perform their cov- 

. enahts, or to abstain from; the use of the patents, 8inc5e such use, under 
ail the circumstances of the case, will cause irréparable damage. The 
défendants assume the right to use the patented machines without com- 

" pensation; a right acquired under a contract which they now, repudiate. 
Bythieir acts they are endangering the license System of the complain- 
ant, and, Uinless promptly restrained, will give encouragement to other 

, licensees to imitate their example. Actions at law for the royalties as they 
fall due -would not afford complète relief to the complainant. A new ac- 
tion woùldbe necessary every mohth, not only against the' défendants, 
but against other licensees, who are now acting in like manner, by repu- 
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diating their contracts with the cbmplainBnt, and are still usiiig the rjghts i 
acquired undér them, To refuse the injunction would lead to a multi-: 
plicity of suits, which may be prevented on a final hearing of this case. 
The eomplainant is also entitled to a discovery. Thèse are recognized 
heads of equity jurisdiction. Injnnctions hâve been granted in this class 
of cases on a much narrower basis than is hère presented. Woodworth 
V. Weed, 1 Elatchf. 165; WUson v. Sherman, Id. 536; Goodyear v. Rub- 
ber Go., 3 BJatchf. 449; Eurêka Co. y. BaUey Co., 11 Wall. 438; McKay 
V. Mace, 23 Fed. Rep. 76; Manufacturing Co. v. Owsley, 27 Fed. Ilep. 100; 
McKay v. Smith, 29 Fed. Rep. 295. The facts in the présent case dis- 
tinguish it from Root v. Railway Co., 105 U. S. 189, and Purifier Co. v. 
Wolfe, 28 Fed. Rep. 814. An injunction should therefore be issaed, 
unless the défendants, within 15 days after notice of the order herein 
entered , shall give bond with two or more sureties, to be approved by a 
commissioner of the court, conditioned to render month'.y accounts ac- 
cording to the ternis of tbeir contract with the eomplainant, and to file 
such accounts, duly verified, in the office of the clerk of this court, and 
to pay the amount of any final decree which may be rendered against 
them; the penalty of the bond to be in such sum as may be agreed on 
by the parties, or, if they are unable to agrée, as may be fixed by the 
court. 



Shipman Engine Co. et al. v. Rochesteb Tool-Woeks, Lirait«d, et ai. 

(Circuit Court. N. D. New York. April 16,1888.) 

Patents por Inventions— Patentaeility — Pbior State of the Akt. 

Letters patent No. 304. 865, granted to Albert H. Shipman for a "hvclro-cnr: 
bon furnace, " coyer a device consisting of a boiler of any known fdrm, with , 
an oil réservoir containingliquid fuel, and from which said fuel is Urawn iip; ' 
two pipes, one for conducting the oil from the réservoir, and the othét the; 
steam from the boiler; a sleam oil-atomizing jet, formed by arrangiug the 
orifices of the pipes in such relation to esch other that the steara wjU suek up 
the oil from the réservoir, and spray the oil with which it cornes. in contact;; 
and a steam regulator, operating automatically by the pressure of steam in 
the boiler, to diminish or entirely eut off the supply of steam to the atothizing ' 
jet. Ail préviens devices lacked either the atomizing jet or the autômatic 
regulator; the nearest approach being one by Dickerson, in which there is- 
no atomizer, and the oil supply is obtained by gravity and not by snction. 
It appears that Shipman's device bas been sold extensively both at home and 
abroad, as the othershave not. Held,& patentable device as regards the prior; 
State of the art 

In Equity. On bill for an injunction. 

John LoweU and George B. Seldeii, (or i>laintit?. 

B. F. Thurston and Josiah Sullivan, for défendant. 

Wallace, J. This suit is brouglitto restrain in fringement'of. letters , 
patent No. 304,366, flated Septoujber 2, 1884, granted to Albert H, i 
Shipman for "hydro-carbon furnace." The défense of prior public use;. 



748 FEDERAL BEPOETER. 

based upon the expérimenta made with the apparatus of Marvin E. Otis, 
need not be considered, as the record dîscloses nothing to modify the 
opinion expressed at the hearing of the cause, that this défense only pré- 
sents an instance of an expérimental use, which did not and could not 
deraonstrate a practical realization of the apparatus ot the patent. 

The real question in the case is whether there was any patentable nov- 
elty in Shipman's apparatus in view of the prior state of the art. He 
makes no pretensions to being a pioneer in utilizing liquid fuel as a sub- 
stitute for coal or other bulkier or more expensive fuels for producing 
beat or steam. He assumes to hâve iiivented certain iraprovements in 
hydro-carbon furnaces, which consist of a combination of devices for reg- 
ulating more efficiently the rate of combustion by the degree of steam- 
pressure in the boiler. Although he contemplated the application of 
bis devices more particularly to steam-engines designed for driving light 
machinery, what he devised, and what bis patent describes, is an im- 
provement in a hydro-carbon burner for use under a steam-boiler of any 
kind, effected by a combination of parts, each of which was old and well 
known when he took up the subject, several of which had previously 
been used in such burners to perform in combination the functions they 
performed in his apparatus, but ail of which had never before been com- 
bined together in the same apparatus. The patent describes a steam- 
boiler, which may be of any known form; an oil réservoir, which is to 
contain the liquid fuel, and from which the liquid fuelis drawn upward; 
two pipes, one leading from the réservoir for conducting the oil, and the 
other leading from the boiler for conducting the steam; a steam oil-atom- 
izing jet, which is an atomizer formcd by arranging the orifices of the 
pipes in such relation to each other that the steam will suck up the oil 
from the réservoir, and spray the oil with which it cornes in contact; 
and a steam regulator, which opérâtes automatically by the pressure of 
steam in the boiler, to diminish or entirely eut oflf the supply of steam 
to the atomiziug jet. The regulator is described in the spécification as 
folio ws: 

"In order to provide for the régulation of the steam-pressure in the boiler, 
I combine with the pipe, K, which supplies steam to the atomizer, the regu- 
lator, L'. The regulator consista of a flexible diaphragm, N', (Figs. 3 and 4, ) 
arrangea, in connection with a valve, s", to operate to reduce the supply or 
steam to the atomizer when the pressure in the boiler becomes toc great. The 
diaphragm, N', forms one side of a chamber, into which the steam is adraitted 
through a pipe, t'", communicating with the boiler or steam-dome through a 
hollow boss, b'". ïhediaphragm is provided at its center with a boss, u", 
into wliich the stem of the valve, s", (Fig. 3,) is screwed. The hôad of tlie 
valve is fitted to a suitable valve-seat, v", (Fig. 3,) and it opérâtes, when the 
diaphragm, N', is pressed outwanl, as represented by the dotled Unes in Fig. 
8, by the steam in the chamber, to diminish or entirely eut ofl the supply of 
steam to the atomizer. The-aniount of pressure which will be required to 
accomplish this resuit may be regulated by screwing the valve, s", m orout 
of the boss, u.". .\s shown in the drawings,, this can only be- effected when 
the pipe, K, is removed; the intention being to adjust the regulating valve at 
the factory before the engino is sent out, and to prevent any subséquent altér- 
ation of it.. ïhe practical efEect of the regulator is that, if the pressure in the 
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boiler rises above any given point at which the valve is set, the supply of 
steam to the atomizer is entirely eut ofE, and the flre goes out. It will beno- 
ticed, also, that if the water should be entirely evaporated frotn the boiler 
there will be no more steam to supply the atomizer, and the flre in this case 
also will be extinguished. Provision is thus made for insuring entire safety 
under any circumstances which may arise. I hâve demonstrated, by practical 
trials under varions circumstances, that the regulator above described is highly 
efficient, and never fails to produce the desired results. In starting an engine 
provided with my improved regulator, 1 obtain a pressure of air in the boiler 
by means of an air-purap, or by turning the engine backward. I am aware 
that the supply of steam and liquid fuel to the f urnace of a steam-boiler has 
been heretofore controlled by a diaphragm regulator operating to control valves 
in the supply-pipes, but such construction I do not claim, as in my invention 
the delivery of the liquid fuel is controlled by varying or cutting ofl the supply 
of steam to the atomizing device by a regulator operated by the pressure of 
the steam in the boiler. ïhe construction of tlie regulator herein shown 
forms no part of the présent invention, as it is my intention to flle a separate 
application for letters patent on the novel features thereof." 

The claims of the patent are as folio ws: 

"The combination with a steam-boiler, of an oil réservoir, a steam oil- 
atomizing jet, an oïl conduit, a steam-supply pipe, K, and a steam regulator 
operating to vary or eut o£E the supply of steam f rom the boiler to the atom- 
izer, substantially as and for the purposes set forth. (2) The combination, 
with a steam-boiler, of an oil réservoir, the steam oil-atomizing jet and oil 
conduit located above the oil réservoir, and arranged to draw oil therefrom, 
and asteam-supply regulator, througii which the steam passes on its wayfrom 
the boiler to the atomizer, substantially as and for the purposes set forth." 

The prier state of the art is illustrated by United States patents granted 
to Van Norman, Brown & Morrison, dated August 1, 1865; to Joseph 
K. Caldwell, dated September 12, 1871, and March 19, 1872; toAbner 
Burbank, dated November 5, 1878; to J. L. Kite, dated March 8, 1881; 
to Park & Heath, dated October 11, 1881; and to E. N. Dickerson, Jr., 
dated April 18, 1882. The patent to Van Norman, Brown & Morrison 
is cited by the défendant as showing ail the déviées of Shipman's appa- 
ratus in combination. The patent describes a complicated apparatus for 
commingling oil vaporized in a retort with superheated steam. The 
apparatus is a hydro-carbon furnace, in which the steam is carried from 
a boiler through a coil in thefire-box, by which it becomes superheated, 
and is then delivered to a steam jacket or chamber, which adds beat to 
a retort already heated by the fire below it. Oil is delivered by means 
of another coil into the retort, and, after being there vaporized, the gas 
escapes through small holes in the retort, mingles with the superheated 
steam escaping through small holes in the steam jacket, and they are 
burned together. It does not contain an atomizer in any sensé. It does 
contain an automatic regulator which opérâtes by pressure in the boiler 
to shut off the steam in the coil. The apparatus is so remote in prin- 
ciple, as weU as in détail of construction and arrangement, from Ship- 
man's apparatus, that it could never hâve suggested any important fea- 
ture in his. The patent does not contribute any light of value upon the 
case, and only incumbers the record. The patent to Park & Heath was 
not deemed of sufEcient importance to be çommented upon in the argu- 



?50 ■ i FEDERAL EEPORTEB. ; 

ment of coansel at thehearing; but in.thebrief wliich bas since then been 
submitied for the défendants it is cited as dèscribing an apparatus which 
contàins an atomizer, a steâm-generator atid furnace, and an automatic 
regulating device, in combination with thèse parts. The apparatus con- 
tains an injector, in which three tubes are located coneentrically, onefor 
oil, ope for steam, and onefor air, ail three of which materials are to be 
burned, together. The défendants' expert says, "The steam does not 
meet the oil in the raanner of the Shipman apparatus." In other words, 
theré is no atomizer. The regulatot is déscribed in the spécification as 
one by which "the amount of fuel and the combustion are steadily main- 
tained without regard to the amount of pressure in the boiler," and in 
this respect differs radically in principle from Shipman's regulator. The 
patents to Galdwell, Burbank, and Kite do not show any apparatus in 
which an automatic regulator is employed, but the regulator in the appa- 
ratus ofeaeh is a common stop-cock, to be manipulated by hand. The 
hydro-carbon furnace of each of thèse patents would contain the combina- 
tion of steani-boUer, oil réservoir, oil and steam pipes, and atomizer ar- 
rangea ànd constructed Bubstantially as déscribed in Shipman's patent, 
ànd opeïating together to perforni ail the functions of bis apparatus, if 
his did not contain a regulator. In thé first Galdwell patent the spécifi- 
cation states: 

"This invention consists of an arrangement of two or more pipes adjusta- 
bly connected together in such a mauner that the passage of steam, heated or 
superheated, through one pipe, produces a vacuum in the other pipe, by means 
of which oils of any gravity are drawn out, driven into a mist or spray, and, 
combining with the steam, form into hydro-carljon vapor. " 

The later Caldwell patent describes an oil-pipe leading to an oil réser- 
voir located on a lower plane, a steam-pipe leading from a boiler, and an 
arrangement of orifices of the two pipes at a right angle to each other so 
as to make an atomizer, substantially such as is déscribed in his earlier 
patent. The spécification states that he uses thèse devices in connection 
with the boiler which supply steam to an engine, and' that the dry steam 
crossing the orifice of the oil-pipe causes a sutiicient vacuum inthelatter 
to induce the hydro-carbon to rise, and the moment it reaches the ori- 
fice it is forçed into spray by, and is intimately mixed with, the steam. 
The devicies, thus combined, resemble the devices of the Shipman appa- 
ratus so closely that it is unnecessary to refer to the other prior patents 
which do not contain an automatic regulator. The patent to E. N. Dick- 
erson, Jr., describes apparatus which approximates much morenearly to 
Shipman's apparatusthan anything shown in the other prior patents. His 
spécification states that the invention " relates to a method of automatically 
regulating the combustion or beat produced by a hydro-carbon burner 
under boilers or other similar places where pressure is generated; and it 
consista. in combining with the naphtha or naphtha and water supply- 
pipes leading to such burner, a valve or valves controlled automatically 
by the pressure produced by the combustion, and so arranged as to au- 
tomatically control the supply of liquid fuel without com pi etely cui> 
ting oif the same.':' The apparatus déscribed contàins a fire-box under 
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the boiler in which a nàphtha bumer or retort is located. In this retort, 
water from the steam-boiler and naphtha are burned together. The va- 
porized oilis conducted through an orifice in the retort by a pipetermi- 
nating under the retort, where it escapes, and where combustion takes 
place. Two pipes enter the retort, one Connecting with the steam-gen- 
erator, and the other with the naphtha réservoir, from which the naph- 
tha tiows by gravity into the retort. The regulator is decribed as fol- 
lows: 

"H represents a valve controlling the water supply, and J a valve control- 
ling the naphtha supply. K is a Connecting rod, moved verfcically by the 
Glark damper, L, which may be made adjustable by sliding weight, M. The 
stems controlling valves H and J are controlled by adjustable nuts. The up- 
ward naoveraent of the rod K, may be limited by an adjustable stop, P, for a 
purpose to be explalned." 

The spécification then describes the opération of the apparatus as fol- 
Iowb: 

•^ "In the ordinary condition, and bef ore steaoi bas been generatédi water 
abd tiaphtha will be allowed to flow into the bumer and be there ci3nsumed, 
thereby faeating the boiler and making steam. As soon, however, as the press- 
ure in; the boiler 13 sutficient toçounterrbalance the weight. M, the rod, K, will 
begin to rise. thereby shutting olï the water and naphtha supply. Theextent 
to wliiçh tbis supply is reduced can be determined by the adjustment of the 
stop, P, because it will be undesirable toshut ofî the llow altogether, asdoing 
h& Would necessitate kindling the lire af reshi By having the positions of thé 
valves relatively adjustable llie apparatus may be so arrangea that the water 
will be entirely shut off, leaving a liraited supply of naphtha, which willburn 
at the point. G, (under the returt,) and keep the apparatus liot, and ready to 
start f resh when the steam falls in the boiler. " 

From tbis description itis obvions that not ônly thère is no atomizer 
in tlie Dickerson apparatus, but the mode of opération necessitated by 
the différences between bis apparatus and Shipman's is différent from 
Shipman's. In Sliipman's apparatus the oil supply is controlled solely 
by the steam supply, and, when the steam supply is diminished or whoJly 
«ut off, the oil supply is thereby likewise diminished or eut off; the reg- 
ulator is not applied to the oil-pipe, but the flow of oil is controlled by 
the steam suction which is automatically regulated in the steam-pipe. 
As in Dickerson 's apparatus the oil supply is not obtained by suction, 
but by gravity, his regulator required to be applied to the oil-pipe as 
well as the steam-pipe, and it is therefore so devised as to eut off the sup- 
ply of naphtha by shutting off the naphtha supply pipe. Undoubtedly 
Shipiiian hàs only cotobîhèd in effective relations an automalic regulator 
that was not novél in itself with the atomizers of earlier patents.- Gne 
test of invention in sUch cases is whether a néw resùlt bas been obtained 
by the combination of ôld parts as distinguished from an aggregation of 
old results. The new combination of Shipman can meet this test, be- 
cause it is perfectly clèar that this combination enables the steam sup- 
ply pipe to perform a new function in an atomizer,— that isto exercise 
a varyîng suction upon the oil-pipe, graduated by the degree of steam- 
pressure ih the boiler, That Shipmnn's apparatus is exceedingly useful 
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cannot be disputed; certainly the défendants who bave appropriated it 
completely caa hardly dispute tbe proposition. Everybody recognizes 
the advantage of baving the fuel supply and the steam-pressure recipro- 
cally regulated, so that when the pressure in the boiler reaches the des- 
ignated point of safety or convenience the diminished fuel supply wiU 
relieve the pressure, and, when it falls below the proper point, the in- 
creased supply will bring it back to the required power. Dickerson de- 
vised one set of contrivances adapted to bis particular form cf burner to 
accprnpiish tbis object. . Shipraan devised anotber set adapted to the par- 
ticular form of atomizer em ploj'ed in bis furnace to accomplish it. There 
wàs inventive thought in the idea that he could make a valve in the steam- 
pipe of eXisting atomîzers to do the work of a valve in both tbe steam- 
pipe and the oil-pipe of Dickerson's apparàtus. Stiïl more was there in- 
ventive thought in tbe idea that he could make any form of existing 
regulatore lend a new function to the steam-pipe of existing atomizers. 
It is a significant fact that Shipman's apparàtus immediately cornmended 
itself to the public for ita.practical efficiency, and bas met wilh an ex- 
ten^ive and increasing patronage both in tbis country and abroad, while 
none of tbe devices described in tbe prior patents bave ever gonè into 
puWiiïtise. Tbis circumstance, while it suggests that the former devices 
may not bave been practically opérative,is persuasive that whàt Sbij*- 
màn did by way of improving tbemwàs lidt such an obvions tbing as tô 
deprive it of the merit of ranking as invention. A decree is ordered for 
the eomplainants. 



HoBEB et al. V. Myers Sanitary Depot. 

{Ctrmit Court, 8. J). New York. April 16, 1888.) 

Patentsi FOB iNvBNTiosrs—lNFBiNGEMKNT—lNJtTNCTioi?— Parties. 

The sblé owner of one patent and exclusive licensee of anotber may, in one 
action, jolning his licensor as rilaintiS, enjoiu an apparàtus infringing on 
both patents. 

. In Equity. Bill for infrîngement. 
Albert Comdock, for eomplainants. 
William H. Sage, for défendant. 

Lagombe, J. The complainant Huber is sole owner of letters patent 
Noj 260,232. The complainant Boyle is sole owner of letters patent No. 
255,485. Huber is also exclusive licensee of Boyle's patent. The de- 
fendant manufactures and sells machines which, it is alleged, infringe 
both patents. Défendant demurs for misjoinder of parties. Tbe point 
raised is a new one, and in determining it the "court is governed by those 
analogies which seem bost founded in gênerai convenience, and will beat 
promot«,tbe;administrationof justice j without multiplying unnecessary 
litigationon the one band, or drawing suitors into unnecessary expenses 
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on the other." Hayes v. Dayton, 8 Fed. Rep. 704. The complainant 
Huber, if sole owner of both patents, could in a single suit enjoin an 
apparatus which infringed both. Nourse v. AUen, 4 Blatchf. 376. He 
is in tact the sole owner of the one, and, except for the payment of his 
royalties, entitled to the whole bénéficiai interest in the other. As ex- 
clusive licensee, however, he is required to join the owner of the légal 
title. iVbrt/i V. iTerstew, 4 Blatchf. 70. Itwould, however, unneeessarily 
multiply expensive litigation to hold that the invariable conséquence of 
thus bringing in the owner must be to conipel the complainant to bring 
two actions, instead of one, to suppress a single infringing apparatus. 
Thô demurrer is overruled. 



Blessing d, al. v. John Tragesee Steam Coppek Works. 
{Cireuit Court, 8. D. New Tork. April 23, 1888.) 

1, Patents for Inventions— Action for Infringement-^Depense of Noh- 

Patentability. 

A demurrer for non-patentability apparent upon the face of the patent 
should not be allowed unless the instrument is bo palpably destitute of inven- 
tion that the court can say that no question of f act can arise upon it. 

2. Samb^Complaint. 

A complaint for the infringement of letters patent must state that the in- 
vention had mat been in public use or on sale for more than two years prier 
to the application therefor. It is not sufflcient to state that it was not in pub- 
lic use or on sale with the consent of the iuventor. 

At Law. Demurrer to a complaint for infringement of letters patent. 

George G. Frdinghuysen, for plaintiff. 

Frédéric H. Betts and J. E. Hindou Hyde, for défendant. 

Shipman, Je This is a demurrer in an action at law for the infringe- 
ment of letters patent No. 80,441, dated July 28, 1868, for an improve- 
ment in copper-lined bath-tubs. Two groands of demurrer are assigned : 
(1) That the complaint, of "which the letters patent are made a part, by 
profert, does not state facts sufficient to oonstitute a cause of action, be- 
cause it is apparent on the face of the patent that it does not contain a 
patentable invention. (2) That the complaint does not state that the 
invention had not been in public use or sale in this country for more than 
two years befcire the date of the application. It avers that the invention 
was not, at the time of the application, in public use, or on sale with 
the cousent or allowance of the inventor, contrary to tlie provisions of 
thè statute of the United States. 

The first ground of demurrer raises the question whether the described 

improvement is so obviously the resuit of a mère exercise of mechanical 

skill that the patent is void, upon its face, and must be adjudged to be 

invalid. It is well setUed that, in a bill in equity for the infringement 

v.34F.no.9— 48 
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of a patent, if the patent is void on its face by reason of want of patent- 
îible invention or of novelty, when the pre-existing device is a thing in 
the common knûwledge and use of people throughout the country, the 
«ourt may stop at thè instrument itself, and, without looking beyond it, 
adjudge in favorof the défendant. Brmon v. Piper, 91V. S. 37; Slaw- 
sonv. RaUroad Co., 107 U, S. 649, 2 Sup. Ct. Kep. 663. In an action 
at law upon the patent, if it is plainly void upon its face, it is likewise 
"true thaï the court hàs the power so tb adjudge, upon a demurrer; or, 
if a détnuïrer is not interposed, and after hearing the évidence upon the 
-allegéd question of fact, the court is of opinion that there is no question 
which can be submitted to the jury, it is its duty to direct a verdict. 
Where the question whether the improvement required inventive skill 
for its production actually exists, it is one of fact for the jury. Poppen- 
husen v. Fidke, 5 Blatchf. 46, i2; Shuter v. Davis, 16 Fed. Rep. 564. 
In almostall cases the nature of thesubject demands that the triera should 
be instructed by the testimony ofthose skiUed in the.art to which the pat- 
ent relates, and therefore a demurrer for non-patentability apparent upon 
the face of the instrument should not ordinarily be allowed. Teese v. 
Phelp$, 1 McAU. 17. To décide, in advance of an opportunity to give 
evidejsce, that no évidence can possibly be given upon the question of 
inventj.pn which would p^rniit the case to be submitted. to the jury, seems 
to me to be ill advised, except in an unusuaï case, ; I am aware that 
there probably are patents which, upon their face, are so palpably des- 
titute pf invention that a court would not hesitate to décide, upon de- 
murrer, tljat rio question 6f fact cah arise upon th'ém; but, except in that 
«laeaof cases, itis not expédient toanticipate a resuit al which the court 
may properly arrive after ia trial upôn the merits; and an opportunity to 
give testimony. In this case the patent was granted in 1868, and while 
it Seems tô me' to havè' beén a very weak one, -aiid Whîle the invention 
appears not to bave been worthy of the favorable hotice of the patent- 
office, my memorydôes not inform Wie'th'at it was <^àsily accessible when 
it was made, and I do not wish to assume that I cannot be better in- 
structed than I am at présent as to thé degreeof ingenuity which the 
imprpvèmëht irequired. The flrst ground of demurrer is not sustained. 
The ëedôhd ground is founded upon theâemsionin Andtewsv. Hovey, 
123 U; S. !?67, 8 Sup. Ct. Rep. 101, which was affiîrmed upon réhear- 
ing. Id . 676 . That the éffect of the sevenlh section of the act of March 
3, 1889; (5 St. 359,) vr&a "to take âway the right (which existed under 
the àct of 1836) to obtain a patent after an invention had for a long pe- 
riod ôf timé been în public use without the consent 6r allowance of the 
inventôif. It limitbd thé period to twb years, whether the inventoï had 
orhad nbt consented to or allowed the public use." The suprême court 
then d'édded that^â patent could not properly be granted, under the act 
of 1839, for an invention which was in public use or on sale for more than 
two yèats prior to the application therefor; and it seéms that, in regard 
to patents Which were'issued under that act, thé same necessity exists 
for the 'àvermènt that the invention was not in public Uiie or on sale for 
thespècified period which bas existed in regard to patents which bave 



BLAUM V. NATIONAL BARBOW & TRUCK CO. 756 

been issued undei arid since the act of 1870. This complaint was drawn 
before the décision of the êupreme court in Andrews v. Hovey, a,nd the 
pleader foUowed the usual practice which thea prevailed. The second 
ground of demurrer is allowed, with libertj to the plaintiiF to aiïiend 
within 20 days, without costs. 



BtATJM V. National Bakrow & Truce Co. 

{Oireuit Court S. D. New York. April 24, 188&) 

Patents pob Inthiktions — What Constitutks Infringbment. 

Letters patent No. 349,681 on a device for fastening the cross-bars of a 
wheelbarrow to the handles by an àdjustable eye, intégral with the cross- 
bar, one portion being détachable and fastened to the crossbar by a boit or 
bolts, thèse bolts drawing the eye tightly around the handle, cannot be ex- 
tended so as to include afl détachable clamps which encircle the handles and 
clamp them to the cross-bars. 

In Eqtiity. Bill fbunded upon the infringement of letters patent. 

TTortA OsgfoocJ, for plaintiff. 

W. B. H. Dowse, for défendant. 

Shipman, J. This is a bill in equity which is founded upon the al- 
leged infringement of letters patent No. 349,681, dated September 28, 
1886, to William Benjamin, assignor to the plaintiS, for an improvement 
in métal wheelbarrows. The patented invention was an improvement 
upon a metallic wheelbarrow, the frame of which was composed of two 
tubular metallic handles or side-bars, and two cross-bars provided with 
eyes, which fitted upon the handles and were shrunk thereon. This 
device is shown in letters patent No. 246,584, dated August 30, 1881, 
to William C. Wren, assignor to Joseph Annin. Its method of con- 
struction was defective, because the barrows could not be "knocked 
down," or taken apart, and thus economically transported in quantities. 
The improvement consisted, in brief, in dividing the eyes. The eyes, 
as shown in the drawings, are composed of curved or semi-circular por- 
tions upon the ends of the cvoss-bars, and movable U-shaped portion.s or 
clips, which are pressed towards the cross-bars, and, being held in posi- 
tion by one or more bblts, clamp the side-bars in place. The spécifi- 
cation says thaf'the part of the clips or eyes that encircle the side- 
bars or handles must be foruied somewhat smaller than the outside di- 
ameter of the handles, so that, when the bolts are screwed together, 
they will draw the eyes tightly around the handles, thus making a rigid 
and substantial frame, with or without the tray." The claims of the pat- 
ent are as follows: 

"(1) In a wheelbarrow, the coraVnnation, with the métal tray, of the cross- 
bars, C, D, for supporting and strengthening the bottom of the same, and tlie 
side-bars or handles, B; the cross-bars being provided with eyes of adjusta- 
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blé size and bolts by which said handles may be detachably clamped therein, 
substantiallyassetforth. (2) The herein-described f rame for a wheelbarrow, 
consisting of the front and rear cross-bars, Oi D, for supporting and strength- 
ening the bottom of the tray, the substantially parallel side-bars or handles, 
B; the cross-bars being provided with eyes of adjustable size for the récep- 
tion of the handles, and bolts for detachably clarapiug the handles, substan- 
tially as set forth." 

The défendant makes wbeelbarrows under letters patent No. 355,245, 
dated December 28, 1886, to Joseph Annin. The cross-bars of this bar- 
row are straight, flat bars of iron, which project beyond the handles. 
Each extreraity is provided with a U-shaped clip for clamping the han- 
dles, which clipis provided at one end with aclaw, which passes around 
the end of the cross-bar, and at the other end with a flange which is per- 
forated for the réception of a boit which secures the clip. 

The question of infringement dépends upon the construction of the 
Benjamin patent, and, in my view of the case, is the only question which 
demands considération. I therefore ojiiit discussion in regard to the au- 
thorship or the patentability of the invention. The eyes upon the cross- 
bars of the William G. Wren patent were intégral with the cross-bars, 
and, having been heated,, were slipped oyer the handles and were shrunk 
thereon. The form of the improvement which is described in the pat- 
ent consisted in making one portion pf the eye a détachable clip, which 
was fastened to the cross-bar by a boit or bolts, thèse bolts drawing the 
eye tightly around the handles, and thus enabling tbe eye to be called 
"adjustable." The Benjamin patent admits the fact that clips and 
clamping eyes had been used iu various situations, and it is manifest 
from the hi.story of the art that they had been used to fasten the tubular 
metallic handles of a wheelbarrow to its tray, and to secure the metallic 
.transverse springs of a carriage to its wooden side-bars. Inasmuch as in 
no pre-existing device détachable eyes had been virtually a part of the 
cro3S-bars, the effort is made to bave the patent broad enough to inçlude 
ail détachable and adjustable eyes, although not intégral with the cross- 
bar, which are secured to, and, by means of the lastening, çan be called^ 
in effect, a part of the cross-bars. Any one of tbese various eyes can be 
consïdered adjustable, because the interior diameter of the eye may be 
varied by screwing or unscrewing the bolts. The claims of the patent 
are also broad enough to include a split eye, which is intégral with the 
cross-bar, the several parts being united by bolts, which detachably clamp 
the handles in the cross-bars. Neitlier oae of thèse constructions is per- 
naissible, because tbe invention .simpiy consisted in dividing the eye of the 
Wren patent, in which handles and cross-bars had been united by the 
eyes of tbe cross-bars, and making one portion of the eye détachable. 
Détachable clamping eyes, which screwed the tray to the handles, were 
old. An eye which was part of the cross-bar and clamped the handle 
was old. Assuraing that there was patentable invention in dividing this 
eye into two parts, aud nmking one part détachable, it is improper to 
exlend the patent so as to make it include ail détachable clips which 
encircle the handles and clamp them to the cross-barg. That was not 
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the invention of the patentée, who sought only to improve upon the 
conception of the pre-existing Wren patent. The invention consistée! in 
the manner in which the eye was constructed, by which method a por- 
tion of the eye was intégral with the cross-bar, and does not include dé- 
tachable clips which are secured to a straight cross-bar. There is no in- 
fringement. The bill is disruissed. 



The New York.' 

The Norwich. 

CoRNWALL V. The New York. Same v. The Norwich. 

{Disiriet Court, S. D. New Tork. March 24, 1888.) 

1. Shippinq— LiABiLiTY FOB ToBT— Injubibs feom Swell op Steamer. 

The duty of a paesing steamer to guard against the injurious efîectB of her 
swell and suction upon the smaller craft in rivers and harbors, has of ten been 
enforced in courts of admiralty. 

2. Samk— Négligence— CosTS—FiFTY-NiNTH Rule. 

The steamer New York, going up the Hudson river against the tide, and the 
Bteam-boat Norwich, coming down with a tow, passed each otherin the chan- 
nel opposite to where libelants canal-boat lay along the shore taking in cargo. 
The suction and swell caused the latter to strike the bottom, causing damage, 
for which this suit was brought. The channel at the point was about 250 to 
300 f eet widè, and the steamers passed port to port, both moving slowly. The 
New York was notifled before reaching the place of the présence of the canal- 
boat by thè whistles of a steam-tug lying near, and her pilot recognized the 
fact that he must pass close to her. Held, that the Norwich, going slowly with 
the tide, çommitted no fault, and the libel against her should be dismissed. 
Beld, that it was the duty of the New York, in the situation which her pilot 
foresaw, to bave waited below the landing until the Norwich had passed, so 
that the New York could hâve gone further to port; or else to hâve stopped 
her wheel entirely while passing libelant's boat; and for her failure to do 
either she should be held liable for the damage. The Norwich's costs of trial 
were also imposed on her, as she opposed the libelant's ofïer to discontinue 
as to the Norwich, and required that she be retained under the flfty-ninth 
rule. ' 

In Admiralty, Libel for damages. 

Hyland <fc Zabriskie, for libelant. 

R. D. Benedict, for the Norwich. 

G. & A. Van Santvoord, for the New York. 

Brown, J. On the 16th of August, 1887, the libelant's canal-boat, 
W. F. O'Rourke, was taking a cargo of ice at a landing by some spiles 
driven close alongside the dike opposite Mould's ice-house on the east 
side of the Nor.th river, a little below Greenbush, and about a quarter of 
s, mile above Dow's point. At 6 p. m., when her cargo was nearly com- 
jjleted, she was drawing about six feet of water in a depth of about seven 

' 'Rdiiortfd b.v Edward G. Boiicdict, Esi)., of tlio New York bar. 
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feet oralittleovej;,; jAt that timethe; large passenger steamer New Yprk, 
of the day Une from New York to Albany,passed the landing,and through 
the suction and swell thereby produçed caused the boat to strike thè bot- 
tom, and the sides of the spiles, so that parts of her bottom were broken. 
Outside and along-side of the libelant's boat was the steam-tug Robert- 
son, whose pilot, seeing the New York coming up from below, gavesev- 
eral short blasts of his whistle, which were heard by the pilot of the New 
York when off Dow's point. The pilot of the latter understood that it 
was a signal that he should be careful in passing the ice-house, and that 
there was a boat there loading. The landing had been used in the same 
manner for loading boats with ice for àbout six years, and was regarded 
by the iee-men as a specially good place for the purpose. The bottom 
was of hard sand. The steam-tug Norwich, with a fleet of canal- boats 
in tow upon a hawser, was at the same time coming down river. The 
Norwich ànd New York passed port to port. When abreiist of the land- 
ing, the available channel-way was only about 250 to 300 feet wide. 
The évidence shows that the Norwich passed as near to thè west side as 
was safe; that she was going very slow; and that with the ebb-tide, she 
oould not stop, nor safely diminish herspeed. The New York passed 
âboùt raidway between the Norwich's tow and the Robertson, leaving 
aome 25 or 30 feet space on each side of her. The évidence does not 
show any fault on the part of the Norwich. There is no reason to sup- 
pose that any part of the suction and swell that caused the damage was 
attributable to her, ,Nor was she under any obligation to stop for the 
New York, if it were not safe for both to pass through the passage at the 
same time; the obligation to wait would in that case be upon the New 
York, as the steamer going against the tide. The libel as against the 
Norwich must, therefore, be disraissed. 

On thé part of the New York, I am satisfied that when abreast of the 
ice-house she was going at a very moderate speed. Some half a dozen 
witnesses on her part say that her speed at the time she passed the land- 
ing was not oyer three or four miles per hour. Her pilot testifies that 
she was going half slow, i. €*, at a speed of about seven miles, before 
reachin^ Dow's point, or a litt;le below; and that, seeing the boats at the 
landing, he then reduced her speed to dead slow, betbre the Robertson's 
signais were heard; and that they continued dead slow until after pass- 
ing the landing. The Norwich, however, had been seen, and vvhistles 
exchanged, by which it was understood that the New York was to pass 
to the right, which would necessarily bring her very close to the libelant's 
boat at the landing. She was bound, therefore, to take extra précau- 
tions against the danger from the suction and swell in passing. The ne- 
cessity qf such précaution was well known. The pilot understood the 
signais. . The New York is the largest day boat upon the river, and her 
suction and swell among the mpst dangerous. The river is for the com- 
mon use of boats, large and small, in ail legitimate business. The Dan- 
iel Drew, IB Biatchf. 523. The need of précaution and the practice and 
necessity of guarding against the injurious effects of the heavy swell and 
suction of large boats upon the smaller craft that hâve equal rights in the 
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rivers and harbors, are well understood, and hâve been often enforced in 
the décisions of this court and elsewhere. The Drew, 22 Fed. Rep. 852; 
'Bie Rhode Idand, 24 Fed. Rep. 295; 2^ Batavier, 9 Moore, P. C. 286. 
The évidence does nofshow that the place of this landing was specially 
unfit or dangerous, so as to exclude any right of other craft to use it as a 
landing. Its use for six years without accident, so far as appears, af- 
fordsa very strong presumption to thecontrary. I cannot hold the prés- 
ence of the, çanal-boat there to hâve been an unlawful obstruction, or a 
fault. I think it was the légal duty, therefore, of the New York, in the 
situation which her pilot foresaw, either to wait below the landing until 
the Norwich and her tow had passed, so that she could go farther to the 
westward abreast of the landing; or, if she did not wish to do that, to 
«top her wheel while approaching and passing the ice-house landing. 
I^ither of thèse courses was entirely praeticàble; either ^vould haveavoided 
injury, and neither would hâve imposedany unreasonable burden upon 
the New York. Quite a iiumber of the libelant's Witnesses estimated the 
New York's speed at from 11 to 16 miles. I think this estimate is alto- 
:gcther incorrect. I think the New York came to dead slow, as her own 
witnessçs testify; and from the number of révolutions which they give 
at the varions rates of speed, it is probable that she was going from 
five to six knots. Theebb-tidewasslack; thecurrentweak. There was 
Bo sufficient reason, iri riay Judgment, for not stopping her wheel for one or 
iwo lengths while approacnuig and passing the landing. She had abun- 
dant motion for stëerage-way. Nor would tliere hâve been any difficulty 
in maintaining her placé and heading below the ice-house, by occasion- 
ally stopping her wheel, «until the Norwich and her tow had passed by 
herj so as to allow the New York to go- farther to the west, if she preferred 
thaj; course. 

The libelant's boat is without fault, and is, therefore^ entitled to be 
■corapensated for the damage that sbesuffered. Loading to the depth of 
six feet draft withih about a foot of the depth of water there, Was not in 
my judgment unreasonable, or any fault on her part. The libelant is 
therefore enfitled to a decreèfor damages and costs against the New York 
«nly. As against the Norwich, the libel must be dismissed, with costs; 
but as the libelant, at the beginning of the trial, offered to discontinue as 
tp the Norwich, and the New York rëquired that she be retained at her 
costs, under the fifty-ninth rule in admiralty, thé Norwich's costs of 
trial must be also taxed against the New York. 
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The Phœnix. 

IiowNDES V, The Phcenix. 

(Distriôt Court, D. South Gàrolina. April 6, 1888.) 

1. Shippinq — LiABiLiTT OF Vbssbi, fob Tobt— Master and Seevant— Dkfbct- 

ITE Appliançes. 

Libelant, who vras one of the gang of the stevedore, was at work in the 
hold stowing cotton, when a sling containing three baies parted, and one of 
them fell down the batchway and struck him, inflicting serious injuries. The 
vessel at thetime was in full charge of the stevedore, who was selected by 
the charterer and paid by the ship, and Who furnished ail the hands, includ- 
ing a man at the gangway whose duty it was to wara the men in the hold 
•«fhen the cotton was on the way. This duty he failed to perform. The ship 
sufiplied tbe appliançes for loading, and among thèse were the slings, which, 
owing to the hard usage, rapidly wore out. The stevedore, his foreman, the 
gangway man, and the man at the winch ail testified that at least one of 
the slings (there were two) furnished by the mate for this particular gangway 
had ail the appearance of being an old one, and the stevedore and hiâ foi;e- 
mah, to whom the niaster showed the broken sling after the accident, swore 
that net only was it dark in color like an old sling, but that its ends at the 
break were stranded. The testimony of the ofiflcers of the ship was to the 
efifect that both slings were entirely new, and had never been used before. 
The mate, who got possession of the broken sling, and kept it, admitted on 
his examination, which was àe bene esa«, that it was on the ship. The ship 
was then in port, but the sling was not produced at the trial. In addition, the 
foreman of the stevedore testiflèd that he had frequently called the attention 
of the mate to the unsàfe character of the slings. Held, that as a matter of 
factthe sling was an old one, and it being the duty of tbe ship to furnish the 
stevedore with safe appliançes, the ship was liable. 

2. Bame — Négligence of Fellow-Sbkvant. ,: 

A vessel taking in a cargo of Cotton was in full charge of the stevedore, 
who furnished ail the hands, including s man at the gangway and others in 
the hold. It was the duty of this man to warn the men below when the cot- 
ton was on the way. This he failed to do, and, a sling breaking, one of the 
baies fell down the hatchway and struck the libelant, who was emjjloyed by 
the stevedore to stow the cotton. The immédiate cause of the accident was 
the rope of which the sling was made, and which was old. It was the duty of 
the ship to supply thèse slings, and to seè that they were in good condition. 
The libelant was permanently disabled by the accident for the most exacting 
duties of a longsnoreman, though he was not incapacitated, with his expéri- 
ence and skill, from making a living. He was contined to bed a considérable 
period by his injuries, and lost much time. ffeld, the négligence of the ship 
being the immédiate cause of the accident, tha,t the f act that the négligence 
of a fellow-servant contributed thereto was not, in admiralty, matter in dis- 
charge, but only in mit'igation of damages; and that $1,500, with $75 as doc- 
tor's fées, should be allôwed. 

In Admiralty. Libel for damages for personal injuries. 
Ingleshy & Miller and /. P. K. Bryan, for libelant. 
I. N, Natliam, for respondent. 

SiMONTON, J. The libel is for injuries sustained by libelant on board 
of the steam-ship Pliœnix, on llth February, 1888, she being at the 
time at Adger's wharf, in this port. The steam-ship, taking^in a cargo 
of cotton, was in full charge of a stevedore, selected by the charterer, and 
paid by the ship. She furnished the appliançes for loading, — derrick, 
windlass, blocks, chains, rope slings, and the steam for the winch. The 
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stevedore famished ail the hands, including a man at the steam-winch, 
and a man at the gangway. The duty of the latter was to pass ont the 
slings, and to give notice that the cotton was coming aboard, so that 
the m en working in the hold sbould keep from under the hatch. The 
stevedore had been engaged during the week in loading at the other 
hatches of the steamer. On Saturday. a little after 1 o'clock p. m. , he 
began for the first tîme to put cotton înto the No. 4 hatch. He asked 
for rope slings for tliat hatch, The mate, whose duty it was to furnish 
them, gavé him two. Two rope slings are needed for each hatch. In 
each sling are put three baies. They are then hauled from the wharf by 
the appliances mentioned, going up towards the hatch on a skid, which 
is an incline of some 55 or 60 deg. As they reach the combing of the 
hatch, they are raised above it, ovef the hatchway, and should be let 
down gradually into the hold. The gangway man gives notice as the 
baies are on their way. Between 4 and 5 o'clock on this afternoon libel- 
ant was at work, one of the gang of the stevedore in the hold of hatch 
No. 4. He had just reached forward to get from under the hatchway an 
implement of his calling, known as a "Dolly Varden," when a baie of 
cotton was precipitated down the hold, striking him, and inflicting seri- 
ous injuries upon him. No warning whatever was given by the gangway 
man. His excuse is that the baies came so fast he had no time to give 
it. The circumstances attending the accident are thèse. Three baies, as 
is usual, were put into the sling. They came up the skid, steam having 
been put on the winch. When they got to the combing of the hatch, 
perhaps just as they got on a level with the top of the combing, the sling 
parted. Two of the baies fell on the deck, the other went down the hold 
and struck libelant. 

When a stevedore bas fuU charge of the loading or unloading of a 
vessel, and one of his gang suffers injury by reason of defective tackle 
furnished by Ihe vessel, she is responsible if there be absence of due care 
upon the part of her master in furnishing the tackle, or in maintaining 
it in a safe condition; that is to say, if he knew, or if the circumstances 
were such as to put him on the inquiry so that he could know, that the 
tackle was not sâfe. The Rheola, 19 Ped. Rep. 926; The Harold, 21 Fed. 
Rep. 428; The Oarolina, 30 Fed. Rep; 200, affirmed, 32 Fed. Rep. 112; 
The Dago, 81 Fed. Rep. 574. The gênerai principle appears in The 
Mcdek Adhd, 2 Hôw. 210, and it is illustrated in The Yoxfard, 33 Fed. 
Rep. 521. The question in this case is, was the sling thus furnished 
by the ship on this afternoon defective within the knowledge of the ofïicer 
furnishing it, or were the circumstances such as t« put him upon inquiry 
us to its condition? The sling had been in use only two hours when it 
parted. On this essential question the testimony is contradictory. The 
stevedore, his foreman, the gangway man, and the man at the winch, ail 
of-whom handled the sling, swear that one at least of the slings furnished 
for and used in hatch 4 that afternoon was very dark in color, having 
ail the appearance of an old sling. Two of thèse, tlie stevedore and his 
foreman, to whom the master exhibited tlie brokeu sling after the acci- 
dent, swear that it not orily was very dark in color, like an old sling, 
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lookiiig on the outside black and scraped,,but that its ends at the break 
were stranded. On the other hand, the ofEcers of the ship swear that 
the two slings furnished for hatch 4 on that afternoon were entirely new, 
had never been used, had been eut from afresh coil of rope reeently pur- 
chased; that it had the bright color of new Manilla rope; that its edges 
at the pomts of parting were clean, appe^rir^g to hâve been eut short ofif 
with some sharp instrument. The testimony cannot be reconciled. New 
Manilla rope used on smooth skids for two hours and a little more could 
not be made to assume the appearance of old rope. In this contradic- 
tion of testimony we must examine eyen small facts. Just after the acci- 
dent occurred the flrst mate of the steam-ship sent a man into the hold 
and got the broken sling. He kept possession of it. It was shown on 
Monday to the stevedore. The master, niâtes, and crew were examined 
dg bene esse a few days afterwards. The mate, on cross-examination, wa» 
asked as to this sling. He replied that it was aboard ship. The ship 
was in port. The pxamination of respondent's witnesses went on the 
next day. The rope was never produced, nor was any offer made to 
produce it. No w, the issues between thèse parties were: What càused 
the sling to break? Was it of new rope or of old? Did it part hecause 
of its inhérent weakness, discernible on -examination? Was it eut by 
the iron bands arouud the, baies, as was very possible? Was it broken 
in a violent concussion of the baies agai^st the combings of the hatch 
through the unskillfulness of the winchman? If the rope was a new one, 
if the ends were clean eut, if the break was the resuit of a sharp and vio- 
lent blow, the ship would not be liable. The bare production of the rope 
would hâve demonstrated the theory of r^spondent. He had full notice 
of its importance, and opportunity to produce it. The rope was not 
produced. Why? It is difficult, if not impossible, to escape the con- 
clusion that the rope was not produced hecause its production would 
hâve contradicted the theory of the défense,. As matter of fact, I find 
that the sling Which parted was an old, one. This being the case, was 
the ship responsible? The wear and teax in use of thèse slings is very 
great. They cannot be used with safety after loading a vessel with 1 ,000 
baies of cotton. When the cotton in the slings cornes aboard it moves 
rapidly and always, or almogt always, strikes violently against the comb- 
ing of the hatch. When, therefore, the fpreqian of the stevedore asked 
for new slings for this hatch hp was entitjed to new ropes (*r ropes as safe 
as new oues. If an old sling was furnished, it ghould hâve been exam- 
ined. An examination may hâve developed that it was not safe, No 
examination was had. Thus there was a want of due care, which is 
n^igence, and for this the ship is liable.; Add to this the évidence of 
the foreman of the stevedore, that he had repeatedly called the attention 
ôf the mate to the unsafe character of the ^ings, and the conclïisiox-i is 
Étreugthened. ,, ^ 

In determining the extesntof the liability of the ship other considéra- 
tions, howeVer, enter ipto, the question. The gangway man failed in hi» 
duty, and gave no waniing. It may be— but on, this point the évidence 
is not strong — that the inaii at the winch was unskillful. Both of them 
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were in the gang ôf the stevedore, paid and employed" by him. But for 
the négligence of the one, perhaps the action of the other, the accident 
might not hâve happened. The libeiant was the fellow-laborer with thèse 
men, and their négligence was one of the risks of bis employment. He 
assumed this, and is affected by it. JEtough v. Railway Co., 100 U. S. 
213; The City ofAIemndrîa, 17 Fed. Rep. 390; The Harold, 21 Fed. Rep. 
428. This, however, does not exonerate the ship. Even in the narrow 
administration of the common-law courts the négligence of an employé 
■will not excuse the common master for an injury to a fellow-servant if the 
master himself was négligent, {Railway v. Cummings, 106 U. S. 700, 1 
Sup. et. Rep. 493;) and in the broad and libéral administration of ad- 
niiralty contribûtory négligence on the part of the libelant himself would 
not exonerate the ship. This being so, still the négligence for which 
libelant would bave been directly responsible, and the négligence of a 
fellow-servant, the risk of which he assumed, will diminish the amount 
of damages to be awarded to him. This, then, is the last question in 
the case. The libelant has been disabled, in some respects; for the most 
«xacting duty of a longshoreman, permanently disabled. With his ex- 
périence and skill, he can still make a living. He has been confined to 
his bed, — still is, — and has lost much time. I award him as damages 
the sum of $1,500, not including his physician's fées. Towards thèse 
I allow him $75. Let a decree be entered accordingly; respondenl to 
pay Costa. 



The St. Johns.' 

The Gen. Rosechans. 

Hbath v. The St. Johns and The Gen. Rosecbans. 

(District Court, 8. D. Nm Yirrk. April 6, 1888.) 

L Collision— SiGNAiiS—CoNTKABY Manbttveks. 

A vessel that agrées by signal to pass ahead of another vessel, aud there- 
after stops without reasonable necessity, is in fault if collision ensuea. 

3. Bamb. 

As the steam-tug K., with a canal -beat on her starboard side, was turning 
from the North loto the Bast river, another tug, the D., being a little astern, 
and going in the samie direction, she observed the steamer 8t. J. coming up on 
her starboard hand. She signaled her intention to pass ahead of the St. J., to 
which the latter, by whistles, agreed; and the St. J. at the same time agreed 
to go ahead of the D. As the vessels drew nearer, the R., fearing that she 
would not clear the 8t. J., stopped and réversed. As soon as this was per- 
ceived by the 8t. J., she also stopped and réversed, but coUided with the 
R.'s tow, siriklng it about 10 feet from her stem. Had the R. kept on, she 
would havo cleared the St. J. by at least 100 feet, the same distance that the 
8t. J. passed ahead of the D. Ail the vesseU were moving slowly, and on direct 
lines. JïêW, that there was no reasonable or apparent necessity for the stop- 
ping of the R., Contrary to the agreement under which both had been acting, 
and such stopping was the fault that caosed the collision; that the 8t. J. owed 
no duty tq the B., except the duty of not thwarting her in keeplng out of the 

'Keported by Edward G. Benediot, Esq., of the New York bar 
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way, and except that, after risk of collision appeared through the R.'s fault, 
the St. J. was Dound to do what was possible to avoid her, which she did. 
The R. was thérefore held solely liable for the damage. 
8. Samb^Safb Margin in Ckossing. 

It is not culpable navigation in the harbor of New York for vessels of mod- 
erate size, moving at moderate speed, upon direct lines, in the day time and 
in clear weather, to shape their courses so as to pass lOOfeetfrom each other. 

In Admiralty. 

Carpenter cfc Mosher, for libelant. 

E. D. Benedict, for the St. Johng. 

Erank D. Sturges, for the Gen. Eoseerans. 

Bkown, J. On the 4th of January, 1887, at about 10 o'clockîn the 
moming, as the large side-wheel passenger steamer St. Johns was mak- 
ing her daily trip from Sandy Hook to New York, she came in collision 
with the libelant's canal-boat S. A. Pyatt, ofF Castle Garden, striking 
with her stem the starboard side of the canal-boat about 10 feet from her 
stern, and making a deep wound, which caused large damage totheboat 
and cargo; to recover which this libel was filed. The canal-boat was in 
tow along the starboard side of the steam-tug Gen. Rosecrans, bound 
from near the Pennsylvania Ferry dock, Jersey City, to pier 34, East 
river. The tide was ebb, and the tug and tow going at the rate of four 
or five knots. They were inoving across the river, and were probably 
heading about two or three points down river, so as to round the Bat- 
tery within about 400 or 500 feet of the shore. The tug had the St. 
Johns ou her starboard hand, and was thérefore bound to take proper 
steps to keep out of the way. She had given a signal of two whistles, 
to which the St. Johns had responded with two, importing that the tug 
should go ahead of the St. Johns. For the tug it is contended that the 
steamer, contrary to her signal, improperly sheered to starboard and ■ 
across thç course of the tug, which the steamer dénies. Thelatter claims 
that the collision was wholly owing to the tug's stopping and backing 
shortly beforé the collision, instead of keeping on her course, as she 
should hâve donc. 

The case has to be considered, however, with référence to the présence 
of another steam-tug, the Delaware, which, soon after the Gen. Rosecrans 
left Jersey City, also left the dock, next below, with a car-float about 200 
feet long upon her starboard side. She also was bound for the East river, 
and foUowed a course about parallel with that of the Gen. Rosecrans, 
and from 100 to 300 feet below her in the river. Her speed wasgreater 
than that of the Rosecrans, so that at the time the last signais were ex- 
changed her float hàd got nearly abreast ot the latter's stern. Whenthe 
two tugs were about one-third of the way across the river from the Jersey 
shore, the master of the St. Johns, then abreast of Fort William, and 
probably about one-foUrth of a mile from it, observed them from two to 
three points on his port bow; the Rosecrans being then considerably in 
advance of the Delaware. When he was a little way above the fort, the 
Rosecrans blew hiin two whistles, and then the Delaware blew to him two. 
He replied to the Delaware with one, to which the Delaware answered with 
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one; thus agreeing that the St. Johns shotJd pass ahead of the Delaware. 
The Gen. Rosecrans then repeated her former signal of two whistles to 
the St. Johns, to which the latter replied with two, and received an an- 
swering signal of two whistles from the Rosecrans; and it was thus agreed 
that the Rosecrans was to go ahead of the St. Johns. By thèse signais, 
about which there was no misunderstanding, the St. Johns was to pass 
between the two tugs, i. e. , ahead of the Delaware and astern of the Rose- 
crans. She was heading nearly up the river, probably a little to the right; 
and, being bound for her usual landing place, pier 8, North river, her 
course was, I hâve no doubt, directed so as to pass as usual within 100 
yards of pier 1. The St. Johns, until she passed Fort William, was go- 
ing at her full speed of about 13 or 14 knots. Upon receiving the sin- 
gle whistle from the Delaware, and when about 300 yards distant, as 
the master estimâtes, her engines were slowed, and her speed was soon 
reduced to about 5 or 6 knots. The Delaware reversed her engines as 
soon as it was understood that the St. Johns was to go ahead of her, and 
her head swung around somewhat to the north ward, so that the St. 
Johns passed about 100 feet to the eastward of her. The pilot of the 
Delaware testifies that the St. Johns sheered a little to the eastward in 
order to pass him, and that that was necessary to clear the Delaware. 
The pilot of the Rosecrans also testified that the St. Johns sheered to the 
eastward, so as to point to bis bows when only 200 or 300 feet below 
him, in conséquence of which, believing collision to be inévitable, he or- 
deredhis engines reversed, and gave notice to the persons on the canal- 
boat of the danger, leaving the pilot-house and going aft for that pur- 
pose. The master of the St. Johns dénies that the St. Johns sheered 
to the eastward at ail, or that any sheer was necessary in order to avoid 
the Delaware; and, as the latter was herself swinging to port, the St. 
Johns would seem to those on the Delaware to go to starboard, though 
she did not change at aU. No reliance can be placed on the supposi- 
tion of the pilot of the Delaware under such circumstances. Any such 
sheer is positively denied by the witnesses for the St. Johns, and is 
not corroborated by any further testimony, or by any apparent neces- 
sity or probability; and it must therefore be regarded as not proved. 
As soon as the Rosecrans was observed to be reversing, the St. Johns re- 
versed full speed, gradually ported her wheel, and must hâve been nearly 
stopped at the collision. She struck the canal-boat, as abo ve stated , about 
10 feet from her stern. The pilot of the Rosecrans testifies that shortly 
before the collision the engines were again ordered ahead, and the en- 
gineer says he got one or two turns ahead before he felt the blow. The 
master of the St. Johns testifies that the bells to go ahead were rung on 
the Gen. Rosecrans only at the moment of collision, and that, when the 
vessels struck, the tow was substantially at rest; and that his stern re- 
mained imbedded in her side for some little interval, until he backed 
out, without any further breaking or tearing of the wood-work, as would 
hâve bappened had the tow then had any forward motion. 

There is considérable différence as to the place of collision. Most of 
the witnesses for the Gen, Rosecrans put it abreast of Castle Garden, and 
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about 20b yards frotk ït, il e. , inside df the linô of thè piers; The master 
locatès it âbotit iOCi yards S. Wi by W. from theendof pier A, some400 
fèët outside of thé Une of pier 1, which would be abôtit 450 yards from 
Càstle Garden. SeVèral of thé witnessea were not iri a position to ob- 
servé the distance frOm the shore with any accuracy. I hâve no doubt, 
as abovestated,tiiat the place was liear the line of the usual course of 
the St. Johns in apjiroaching the landing, and not far to the eastward 
of the place stated by her master. Holding to that fact, the précise place 
is notfurther material. 

' ' Uipoh the above tiew itis clear that the immédiate cause of the col- 
lision was the fact that the Rosecrans stopped in the water instead of 
keepiiig on in accordance with thé previous understanding by signais. 
She #as the vessel bound to keep out of the way. 'Sheselected her own 
tnode of doing so. She adhered to this choice, and repeated it, after 
shé knew that the St. Johns was to go ahead of the Delaware. It is 
plain that, had she kept on, she would hâve cleared the St. johns on 
ithe làtter's starboard side by at least 100 feet, i. e., by as much space as 
jthe Delaware had on the St. Johns' port side, and probably more; and 
|that without any change of the St. Johns' helm. This was sufficient 
spacé. The mode agreed on for avoiding each other was a proper one. 
iUnder this agreement, had the Rosecrans kept on, there would hâve béen 
ino risk ôf collision. The St. Johns^ under such circumstances, owed no 
iduty to the Rosecranë, except not to thwart her attempts to keep out of 
jthe waj* by going ahead as agreed, which the St. Johns did not do; and 
exoept that, after riâk of collision appeared through the Rosecrans' fault, 
she wâs bbund to do what was possible to avoid her. Œty of Hartford, 
11 Blâtchf. 72, 75j The Nereus, 23 Fed. Rep. 455, 456; The VanderbUt, 
20 Féà. Rep. 650; TkeGmemar, 1 Abb. Adm. 108; The Grempmnt, 31 
(Fed. Éep. 231 . Even #ith this stopping by the Rosecrans, she lacked but 
10 or 12 feet of clearing. There was no reasonable or apparent necessity 
for stopping contrary to the agreement under which both had been act- 
ing. The St. Johns had a right to rely on the Rosecrans keeping on as 
agreed; and stopping, instead of being "necessary," waa the maneuver 
that ténded to bring on collision, instead of avoiding it. Rule 21 bas 
no application in such circumstances. Thê Northfield, 4 Ben. 112; 7%e 
Britannia, ante, 546. For stopping, the Rosecrans must therefore be 
held to blâme. 

; I do not think any fault is established in the St. Johns. The courses 
of ail thèse three vessels were direct, straight, and capable of being de- 
termined with reasonable certainty by pilota of ordinary skill. For ves- 
sels of but moderate size, ail going at such moderate speed as thèse were 
going; and upon direct lines, in the day-time, and in clear weather, I 
cannot find that shaping their courses so as to allow a space of say 100 
feet où éach side for one to pass between the twô other tugs with tôws 
along-side is unusually close, or is dangerous or culpable navigation in 
this harbor, so as to involve the St. Johns in fault, as well as the Rose- 
crans. The ordinary practice, and the necessities of the harbor, do not 
require and often would not admit of more room being taken, without 
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causing unreasonable embarrassments and delays in navigation. Th» 
question of a reasonable spac© and margin for safety is almost whoUy a 
question of circumstances. The situation hère was as simple and as little 
complioated as possible. It was quite différent from that in the case of The 
Active, 22 Fed. Rep. 175, and from that of tfte BrUannia and the Beacons- 
field in the case above cited. There, the Britannia^s course, instead of be- 
ing direct, fixed, and determinable, like the St. Johns', involved a swing of 
five or six points, and was therefore largely indéterminable. The fault of 
the Britannia vras in coming iîito the wrong part of the river; and the only 
question as regards her was whether that fault actively and proximately 
contributed to the collision. It was the same in the case of The Active. 
Hère the St. Johns was going where she had a right to go; she was pur- 
suing her direct and' proper course; she did not, as I find, materially, 
if at ail, deviate from it; she was not guilty of fault in shaping her course, 
or in consenting to go between the two tugs, as the Rosecrans proposée! 
she should go; and the St. Johns had already slowed. The Rosecrans 
had no right to expect more; and she would bave had a reasonably suffi- 
cient mai^in of safety had she kept on, as she was bound to do, and as 
the St. Johns had the right to rely on her doing. There was no appar- 
ent necessity for her contrary maneuver, and when the St. Johns saw 
this dangerous maneuver she instantly reversed, and hailed the Rose- 
crans to go ahead. It is urged that the St. Johns' helm ought to bave 
been put instantly hard to starboard, instead of gradually; but any dif- 
férence in the rapidity of putting the wheel over, when so near as they 
then were, could not hâve avoided this collision. The whole fault, I 
think, was with the Rosecrans. Decrees accordingly , with a référence to 
compute the damages. 



The Grand Isle. 

Nicole v. The Grand Islb. 

(Circuit Court, E. D. Louisiana. April 6,' 1888.) 

CoiiLiBioN— Pkoot^Wbight 6v Kvidenob. 

The owner of a, lugger brought a libel for damages against the G., a steam- 
tug. Two witnesses and libeTant testifled that the G. collided with the lug- 
ger in passih^. Four employés of the G. testifled positively that they passed 
the lugger without colliding in any way. Many circumstances corroborated 
claimant's witnesses, while some favored libelant and his witnesses. Held 
that, the weight of évidence being for claimant, and the record showing that 
libelant had grossly exaggerated the circumstances and damages, the libel 
should he dismissed. 

In Admiralty. Libel for damages. 

The Grand Isle, a steam-propeller, was plying between New Orléans 
and Grand Island, through the "Company Canal," an outlet from the 
Mississippi river. On the 9th of November, 1886, she was on her way 
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to Grand Island, having a model barge in tow, which a man was steer- 
ing. On her way, just after leaving the canal lock, she approached the 
lugger San Pierre, which boat she was charged with having run into and 
damaged. The rules and custom which regulate the navigation of the 
canal are that luggera, when a steamer is about to pass'by them, are to 
be held by pôles or ropes to the bank. The lugger was on her way to 
New Orléans, in charge of her owners, with a cargo of oysters. 

/. D. Grâce and F. Armant, for libelant. 

0. B. Sansum and Q^ McRae Selph, for claimanti 

Pardee, J, The liability of the Grand Isle in this case turns upon 
the fact whether or no the Grand Isle coUided with the lugger. If she 
did,.she was in fault, and the lugger was not in fault thereafter in swing- 
ing ont into the stream and colliding with the barge. If she did not, 
then the lugger was not properly held or secured to the bauk of the 
canal, as the rules rèquired, and whatever collision there was with the 
barge in tow was the resuit of the lugger's négligence. On this point 
Joseph Balsamo, crew of the lugger, swears "that the steam-boat struck 
us, aûd gave us a side lick in passing;" and hesays, "the shock of the 
8team-boa:t caused the oysters to open." Pierre Nicole, the libelant, 
swears. "The steam-boat struck me; the shock broke the pôle I was hold- 
ing, and it struck me a blow which knocked me down." Salvadore Pi- 
cone, witness for the libelant, whô was with the lugger Eva, says, in his 
examination in chief, "that the steam-boat did not strike the lugger;" 
but on cross-examination says "that the steam-boat did strike the lug- 
ger." This constitutès the libelant's entire évidence on this material and 
turning point. The claimant produces the testimony of Michael Mc- 
Swensy, Jacob Prévost, Francisco Payreagan, and Joseph Worley, ail at 
the time employés of the Grand Isle, and ail of them swear positively 
that the steamer passed the lugger without colliding in any way. Will- 
iam Appel, another employé of the Grand Isle, swears positively both 
ways. There are many circumstances developed by the testimony in the 
case which corroborate to some extent the testimony of claimant's wit- 
nesses, and there are some circumstances which corroborate the libelant 
and his witness. Where the truth lies, the court cannot undertake to 
say. The weight of the évidence is with the claimant. Considering 
this, and the fact apparent from the record that, if the libelant's boat 
was iujured at ail, he bas grossly exaggerated the circumstances and 
damages, it is clear that the libel in this case should be dismissed; and 
it is so ordered» with costs of both courts. 



J. B. BREWSTEE & CO. V. THTHILL SPEINS CO. 769 

J, B. Bbewster & Co. V. TuTHiLL Speing Co. et al. 
(Circuit Court, If. D. lUinoik. April 30, 1888.) 

1. SpECITIC PBKrORMANCB— ReMBDT AT LaTT. 

Complainant, the owner of a patent for an improvement in carriage springs, 
made a contract with défendants, spring makers, by which défendants agreed 
to collect a certain royalty foreach set of springs manufactured by them un- 
der complainànt's patent, and sold to carriage manufacturers and dealers in 
carriage hardware, and to render jjuarterly accounts of such sales, and to per- 
mit complainànt's agents to examine tlieir books,.a certain portion of tlie roy- 
alty to be paid to complainant. I/eld, tliat for a failure on the part of défend- 
ants to render accounts or to permit an examination of tlieir books, com- 
plainant had an adéquate remedy at law, and could, under Rev. St. U. S. § 
734, compel a production of the books; and that spécifie performance would 
not be decreed. 
9, Samb—Mistake— Patent. 

Complainànt's patent, reissue of August 18, 1874, No. 6,018, was merely for 
the combination of a carriage spring with other éléments, and not upon the 
manufacture of the spring itself ; but the device was known in the market as 
the "Brewster Spring," and défendants supposed that the patent covered its 
manufacture, and there was évidence that complainànt's agent so represented 
to them. Complainant knew of this mistaken impression on the part of de- 
fendants, but did not attempt to correct it, and the license was procured on 
the basis that défendants had no right to manufacture the springs without it. 
During the lif e of the contract other parties manufactured and sold the " Brews- 
ter Spring, " without license or royalty, thereby injuring défendants' busi- 
ness, but complainant never took any légal steps to prevent such sales. Reld, 
that complainànt's conduct in obtaining the license, and in failing to protect 
its licensees, excluded it from the protection of a court of equity by spécifie 
performance. 

In Equity. Bill for spécifie performance. 

Qifford & Broum, B. F. Thurston, and Jesse A. Baldwin, for complain- 
ant. 

Judd, Bitchie, Esher & Judd, for défendants. 

Blodgett, j. This is a bill in equity to compel a spécifie perform- 
ance of a contract entered into between the complainant and the défend- 
ants F. H. TuthiU and W H. Tuthill, and which it is claimed the de- 
fendant the Tuthill Spring Company is bound to perform and carry out 
as the successors of the individual défendants. It appears from the 
pleadings and proofs that the complainant, a corporation existing under 
the laws of the state of New York, is the owner of a patent granted to 
complainant, as assignée of Thomas H. Wood, on May 27, 1873, for 
"an improvement in carriage springs," which patent was reissued August 
18, 1874, to complainant, as reissue No. 6,018. The patent in question 
is for a device for Connecting the body of a buggy or light carriage with 
the side-bars by means of two transverse semi-elliptic springs, and the 
claim of the patent is in the following words: "The semi-elliptic springs, 
G, G, interposed between the side-bars, F, F, and the wagon body, ail 
combined substantially as specified." It appears that after the patent 
in question was issued and placed before the public, buggies or light road 
wagons containing the device covered by this patent became popular, 
and quite an extensive demand was at once created for this class of ve- 
v.34F.no.lO— 49 
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hicles, which became known to the trade as the "Brewster Buggy;" and 
the springs în question became tiibwn as the "Brewster Springs;" so 
that manufacturers of springs adopted the practice of making springs 
adapted to the combination covered by this patent, with the shackles 
or clips by means of which the springs were attached to the side-bars; 
and thèse springs became known to the trade as the "Brewster Springs" 
and "Brewster Cross-Springs," ànd were kept in stock by dealers in car- 
riage makers' supplies. The complainant issued licenses to a large num- 
ber of matiufacturers, anthprizing the use of thepatent in the construc- 
tion of yehicles; but after a tinae oorûplainant adopted a œethod, which 
seems to havebeen whoUy unique and new at that time, of licensing 
spring makers to manufactura and sell springs adapted to use in the 
combinatiôii covered by this patent; the spring màkers to coUect from 
the carriage makers a royalty for the use of the compl^inants, in addi-; 
tion to their price for the springs as manufacturers; and aiso to accom- 
pany each set qf springs sold for use in the combination covered by the 
patent with a plate with the word *'patented".stamped thereon, and the 
date of the patent; the object of thiâ arrangement being ,td make the spring 
makers colîéct for the complainant its royalties; and to the extent of the 
springs sold and royalties so collected to license the use of the patent. 
Amongother spring makers to whpïn licenses of this character were issued, 
were the défendants F. H. and W. H. Tuthill, then dping business as man- 
ufacturers of springs in the city of Chicago, under the firm name of Tut- 
hill & Co. This license, which bears date on the 7th of Septeraber, 1880, 
gives and grants to the firm of Tuthill & Co. a license to make and sell 
springs adapted to be used as shown and specified in this reissued patent, 
and provideS; that the licensees shall coUect fof each set of springs the}»- 
shall sell to carriage or wagon manufacturers a royalty of five dollars fqr; 
each set of springs; and for each set of springs sold by them to dealers in 
carriage hardware, a royalty of four dollars from the purchaser thereof; but 
they were riot to coUect any such royalties from purohasers who had bèen 
licensed by the complainant to use the said patented device. The licensees 
were boUnd by the terms of the license contract to keep a correct and 
separate accountin a suitable book or books ofali such springs — thatis, 
the "Brewster springs" — that they should make or cause to be mâde; 
and also ofall such springs which they should sell, or cause to be sold, 
with the names of the parties to whom they were sold; including thosa 
sold to parties holding licenses firom complainant, which book or books 
should be at ail suitable times open to the inspection of the complain- 
ant or his authorized agent, with àuthority to make copies thereof; and 
the licensees also agreed to render to the complainant, on the Ist days of 
January, April, July, and October, of each year, a correct account in 
writing of ail said springs made by -them during the preceding three 
months, ofall said springs sold or cansed to be sold by them during the 
three months preceding the renditiofl of said account, and aiso a correct 
account of the names of ail the licensees to whom they had sold , or caused 
to be sold, any of said springs during the said period, aud the number 
of sets of said springs so sold to each; the correctness of which report 
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and account was to be veBified hy tHe oath of some person Laving the 
best means of knowing thé trulh thereof. And the said Tuthill & Co., 
aa such licenseea, were also within 10 days after the rendition of Such 
account, to pay to compMnant three dollars for each set of springs re- 
ported in said account as having been sold or caused to be sold by them, 
except those which had been sold to parties holding licenses from the 
complainant to use said patent. The licensees were also to furnish the 
purchaser of eaoh set of springs with a plate, which was to be provided 
by complainant, which should bear the following inscription, "Patented 
May 27, 1873." It also appears that complainant has, since the making 
of this licedse, from time to time, reduced the amount of royalty to be 
charged and coUected by the manufacturers for the use of said patented 
device; but the main features of the license hâve not been in any other 
respect materially modified. It further appears that similar licenses 
were given by the complainant to about 20 other spring manufacturers 
in the United States; and that there are about 100 manufacturers of car- 
nages and buggies licensed by the complainant, who, by the terms of 
the licenses given to Tuthill & Co, and to other spring makers, were to 
pay no royalty for the springs purchased by them. It further appears 
from the pleadings and proof that in May, 1883, a corporation was or- 
ganized known as the "Tuthill Spring Co.," and that since the organiza- 
tion of such corporation the said firm , and the individual members thereof, 
hâve ceased to do business as spring manufacturerSj and said corporation 
has succeeded to the business formerly conducted by the firm, the said F. 
H. and W. H. Tuthill being the principal stockholders and business man- 
agers of said corporation; and that since the formation of said corpora- 
tion it has manufactured and sold Brewster springs quite extensively. 
It also appears from the proof that the firm of Tuthill & Co. and the 
Tuthill Spring Company hâve sold a large number of thèse springs adapted 
for use in the patented combination, upon which they hâve failed to col- 
lect the royalties called for by the license, and bave feiled and refused to 
report, as called for by the terms of the license, the number of springs 
made and sold, and to whom sold, and to pay over the royalties col- 
lected on said springs; that neither said firm nor said company hâve 
made any reports of springs sold since October, 1884; and by their an- 
swer in this case the défendants say they hâve determined to pay no 
more royalty, and to render no more accounts for such springs. It also 
appears that the défendants bave refused to allow the agents of the com- 
plainant to inspect their books of account for the purpose of ascertain- 
ing the number of springs sold, and to whom sold, pursuant to the pro- 
visions of the contract. The bill asks that the défendants, Tuthill & 
Co., and the Tuthill Spring Company, be compelled to specifically per- 
form their said agreement to render on the Ist days of January, April, 
July, and October of each year correct accounts, as called for by their 
said license; and that the défendants be compelled to specifically per- 
form ail the provisions of said agreement, and to give complainant's agents 
the right to inspect their books which contain accounts of the sales of 
said springs, and to take copies thereof. 
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The défenses set up, briefly stated, are: (1) That equîty has no juris- 
dîction in this case, because the complainant bas a plain, adéquate, and 
complète rerriedy at law; (2) that the license con tract was obtained from 
the défendants Tuthill & Co. by fraud and misrepresentation; and ought 
not to be enforced in a court of equity; (3) that the patent in question 
is void for want of novelty j (4) that the reissued patent is void by reason 
of ils expanded claim. 

As to the first point made, that complainant has an adéquate remedy 
at law, I can see no reason why the complainant in an action at law can- 
not recover ail the damages for the breach of this contract that could be 
awarded by a court of equity, and could hâve action for successive breaches 
of the same; and by section 724 of the Revised Statu tes complainant can 
compel the production of défendants' books to the same extent that this 
court can do sitting as a court of equity. 

Upon the second point made by the défendant, that the contract was 
obtained from the défendant by fraud and misrepresentation, and hence 
ought not to be enforced in a court of equity, there is a conflict of testi- 
mony. The défendant William H. Tuthill, states in substance, that some 
time before the da'3 of the license, a man purporting to be from J. B. 
Brewster & Co. called on him, and represented that it would be neces- 
sary for Tuthill & Co. to take a license from Brewster & Co., beforf the 
firm could manufacture "Brewster springs;" thatat this time he, Will- 
iam H. Tuthill, -was entirely ignorant of the scope and claims of the com- 
plainant's patent; that he knew there were springs in the market known 
as "Brewster Springs," but did not know, until he was so informed by 
complainant's agent, that it was necessary to hâve a license in order to 
manufacture them; and that at the time he applied for the license he was 
laboring under the impression or supposition that the complainant's patent 
covered the manufacture of the spring itself ; and wasalso led to belle ve, 
from what was stated to him by complainant's agent, that complainant's 
patent was upon the spring, and not upon the combination of the spring 
with other éléments. Mr. Tucker, the complainant's agent, who had the 
interview with W. H. Tuthill, testifies, in substance, that he told him 
that a license would be necessary in order to entitlethem to manufacture 
the springs; but he did not tell young Tuthill that the patent was upon 
the spring. This is the substance of the testimony upon the question as 
to the circumstances under which the license was applied for; and, taking 
the allégations of the bill, and the statements of Mr. Tucker as to the 
fact that soon after the issue of this patent the springs used in the com- 
bination becarae known as "the Brewster Springs" or "Brewster Cross- 
Springs," and were dealt in by dealers in carriage makers' hardware and 
supplies and others, by that name. I hâve no doubt that the impression 
on young Tuthill's mind, at the time he was called upon by Mr. Tucker, 
was that the patent was upon the springs. This was a natural impres- 
sion from the manner in which the springs were spoken of in the trade 
and business; and, if Mr. Tucker did not actuaUy teU. Mr. Tuthill that 
the patent was upon the springs themselves, I hâve no idea that he at- 
tempted to disabuse Viis mind of the erroneous impression he had upon 
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that subject, but aUowed him to remain under the supposition that ihe 
patent was upon the springs. While the circumstances were such that 
Mr. Tucker ought, as complainant's agent, to hâve frankly informed Tut- 
hill & Co. that the springs were not patented alone or by theinselves^ 
but that Gomplainant had adopted the plan of licensing spring makers as 
the easiest method of coUecting its own royalties, and then left them at lib- 
erty to décide whether they would take a license or not. The complain- 
ant, as the owner of this patent, had adopted a novel expédient or at- 
tempt to make the spring makers its agents for the introduction of its pat- 
ents, and the collection of its royalties, acting probably under the advice 
that manufacturers of thèse springs adapted to be used in the patented 
combination were contributory infringers of the patent, if they did so 
without license. The agent or agents of the complainant would natur- 
dly claim to a spring manufacturer that such spring maker had no right, 
to make and sell the "Brewster Springs," as they were known, without 
a license from complainant; and the natural inference of any person un- 
trained in the technicalities of the patent law, or the peculiar procéd- 
ure of the complainant with référence to this patent, would be that the 
patent was upon the springs themselves. Hence, I hâve no doubt that 
this license was taken by the firm of Tuthill & Co. under the impression 
that the patent was upon the springs, and that they could not manufacture 
them without a license from the complainant. This firm was just start- 
ing in business, and was undoubtedly desirous of manufacturing any and 
ail articles in their line for which there was a demand, and also cautions 
about getting into trouble by infringing any one's patent, and for thèse 
reasons this junior member of the firm was easily persuaded to take a 
license, the sole terms of which were dictated by complainant; and thèse 
terms, if lived up to and enforced, if not in themselves inéquitable and 
unjust, are, to say the least, embarrassing to the licensee, as they virtu- 
ally make the licensee admit that he is a contributory infringer of com- 
plainant's patent by making and selling thèse springs; leaving the field 
open for bolder men, who refuse to take a license to make springs, and 
sell them to whoever mil buy them; and to contest not only the ques- 
tion of contributory infringement, but also the validity of thé patent it- 
self. The complainant bas instituted no prosecution which has been 
brought to triai, and apparently has sought to ibrce no prosecution to 
trial against thèse manufacturers on the ground of their being contribu- 
tory infringers of its patent; so that, in effect, the market for cross-springs 
of this character has been supplied mainly by manufacturers who bave 
taken no licenses from the complainant, and were free to sell to wlioever 
they saw fit, making their own price merely as manufacturers, and with no 
royalty or patent fee added. That this conduct on the part of complain- 
ant has had the eSect to interfère with the business of the firm of Tuthill 
& Co. and the Tuthill Spring Company, is clearly shown by the proof; 
and it would seem that every dictate of justice and fair dealing required 
that this complainant should protect its licensees if it expected them to 
live up to the terms of their licenses; and, not having done so, I am of 
the opinion that the conduct of the complainant in obtaining this license 
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lihder'what in effect araounted to a fàlse atatement as to the scope of the 
patenti and the conduct of the complainànt since the license was obtained, 
in nôt protecting its liceiisees, is suchasto exclude the complainànt from 
the protection of a court of equity bythe spécifie enforcement of this 
contract. Complainànt has put défendants in such relations to it under 
this license that every dictate of fair dealing required that they should 
not only establish and maintain the validity of the patent as against those 
wbo used the entire combination, but also that they suatain by judicial 
procèedings the position on which they exaeted this license from défend- 
ants, viz., that aU who made and aold springs adapted and fitted for use 
in the combination were infringers, and thus hâve protected the défend- 
ante in the manufacture of the springs; and thia complainànt has whoUy 
failed to do. The law is well settled and elementary that where a con- 
tract ia harsh and oppressive, or where it has been obtained by fraud, or 
where even one party has executed it under a mistaken impression of 
its scope and provisions, a court of equity will not interfère to specifically 
enforce it, but will leave the complainànt to bis remedy at law. 2 Story , 
Eq. Jùr. §§ 693, 769, 770; Bigelow, Fraud, 390, 391; Adams, Eq. 83; 
Race v.Weston, 86 I11.-94. I am, therefore, of opinion that upon thia 
second ground, if not upon the first, the complainànt is entitled to no re- 
lief in this court. 

' The third and fourth points made by the défendants, which challenge 
the validity of the patent for want of novelty, and by reason of the reissue 
with expanded claims, while not necessary for considération in the view 
I take of the case upon the other points made, may, I think, be so far 
considered as to say that the défendants hâve put into the record a large 
amount of proof bearing upon thèse questions; and in my estimation 
thia proof could never hâve been considered by the court, because, if this 
contract was binding upon the défendant, and could be enforced in this 
court, I hâve no doubt the défendants were estopped from denying the 
validity of the patent from any cause; and hence, while dismissing this 
bill for want of equity, it will be with the provision that the défendants 
pay their owq costs, as the bulk of the costs on the part of défendants 
bas been made by taking proof upon thèse two latter pointa. 



St. Lioras & C. R. Co. v. Thomas «t d. 

(Oireuit Court, S. D. lllinoi». February 9, 1888., 

HnHBNT DoMAra— Tbansfbb-Boat Landing. 

Act 111. July 1, 1887, known as the "Water-Craft Açt, ?! provides that ail 
railroad companies having a terminus upon any navigable river borderinç on 
that State sball hâve power to own for their own use any water-craft neces- 
sary in carrying across such river any cars, etc., "provided that no rigbt shall 
exist under this act ,tp cpndemn any real estate for a landing for such water- 
craft, or for any other purpose. And this act shall only apply to such rail- 
road companies as own the landing for such water-craft. " Held, that a rail- 
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road Company whose road terminated on the Ohio river at Cairo could not 
condemn Jand for an incline track and transfer ferry-boat landing, in order 
to connect witli anotlier railroad company. 

Condemnation Proceedings. On motion for rehearing. 

John M. Lcmsdm, A. Leek, and Greene <fc Humiphrey, for petitîoner, and 
resisting motion. 

Brown, Wheder & Brown, and John M. BuUer, for défendants, and also 
for the motion. 

Before Gbésham and Allen, JJ. 

Geesham, J., (praUy,') This proceeding was commenced by the St: 
Louis & Cairo Railroad Company and the Mobile & Ohio Railroad Com- 
pany, in the old Wabash case against Thomas and Tracy, trustées of the 
Cairo, Vincennes & Chicago Railroad Company and the Cairo Transfer 
Company, to condemn a pièce of land on the bank of the Ohio river, at 
Cairo, for an incline track and transfer ferry-boat landing. We hâve 
given such considération to the questions arising on the pétition for a re- 
hearing as the limited time justified, and are prepared to announce our 
conclusion. 

One ôf the objections urged against the proceeding is based upon what 
is known as the "Water-Craft Act," passed by the législature of Illinois 
on July 1, 1877. So much of that act as it is material to notice reads 
thus: 

"Be it enacted by the people of the state of Illinois represented in the gên- 
erai assembly, that ail railroad companies incorporated under the laws of this 
state having a terminus upon any navigable river borderingon the state shall 
hâve power to own for thelr own use any water-oraft necessary in carrying 
across such river any cars, property, or passengers transported over their line, 
or transported over any railroad terminating on the oppositeside of such river, 
to be transported over their line: provided, tliat no right shall exist under 
tbis act to condemn any real estate for a landing for such water-craft, or for 
any other purpose. And this act shall only apply to such railroad companies 
as own the landing for such water-craft. " 

This act confers upon Illinois railroad corporations terminating upon 
navigable rivèrs along the border of the state the right to own and operate 
transfer boats between the opposite sides of such rivers. The St. Louis 
& Cairo Railroad Company owns a line of road terminating on the Ohio 
river at Cairo, and the Mobile & Ohio Railroad Company owns a line of 
road terminating on the same river iramediately opposite; and the former 
Company needs, or supposes it needs, land at Cairoupon which to con- 
Btruct ite track down to the river, and for a landing,, from which it may 
run its cars upon boats to be transferred to the Mobile & Ohio road on 
the opposite side of the river, aiid to enable it to receive the cars of that 
company. The question is whether land can be acquired by the peti- 
tioner for this purpose by condemnation. If this act govems thîs case, 
—and it seems to me that it does,-^the petitioner cannot own a transfer 
ferry-boat, unless it also owns a landing; and it is not permitted to own 
the land fora landing unless it acquires it by purchase. Why the légis- 
lature denied to corporations thus situated the right to acquire land by 
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coudemnation for a necessary purpose we do not know, nor îs it material 
to inquire. It is sufficient to gay that the législature was authorized to 
pass such an act, and the courts must enforce it. 

The facts stated in the pétition seem to bring the case squarely within 
the statutei indeed, the act seems to hâve been passed with référence to 
the conditions which now exist at Cairo. I doubt if similar conditions 
exist elsewhere on the border of Illinois. As already stated, the road 
of the petitiouer terminâtes at Cairo. It does not need the land in con- 
troversy except for the purpose of constructing an incline, and a landing 
for transfer boats. It is not conteuded that additional terminal facilities 
are needed for any other purpose. I find no difficulty in agreeing with 
the counsel for the petitioner on ail other points discussed in the argu- 
ment. Under the Illinois statutes, the petitioner and the Mobile & Ohio 
Company are authorized to consolidate; and, but for the act of 1877, I 
should feel inelined to hold that the petitioner might condemn the land 
in controversy, and own transfer ferry-boats, solely for the pilrpose of 
transferring cars from one side of the river to the other. In Railroad Co. 
V. Railroad Co., 13 N. E. Rep. 141, the suprême court of Illinois held 
that the right of way of a railroad company in Illinois could be con- 
demned and appropriated, by another railroad company, under the stat- 
utes of that State, only to the exteiit of crossing or intersecting. The 
knd in controversy is not part of the right of way of the Cairo, Vincennes 
& Chicago Rail way Company. 

Judge Allen is not yet prepared to hold that the act of 1877 is an ob- 
stacle to the prosecution of this proceeding, but he bas such doubts upon 
the question that he bas united with me in allowing a rehearing. 

Allen, J. I am not satisfied that the water-craft act of 1877 présents 
an insuperable objection to the condehination of the strip of land sought 
to be condemned under the eminent domain rule. The St. Louis & 
Cairo Railroad, having established a business connection with the Mo- 
bile & Ohio Railroad, seems entitled to facilities to transfer cars over the 
Ohio river. I bave sufficient doubt on this question, however, to in- 
duee me, in view of its great importance, to concur in sustaining the mo- 
tion for a rehearing, in order that the question may receive further and 
more mature considération. 



Brown V. Carbonate Bank of Leadville. 
{dreuit Court, D. Colorado. May 8, 1888.) 
BAiiKR.Ainj Bankins— National Banks— Insolvbnct—Fraudulent Tbans- 

FEK8 — PliBADmG — MiSJOINDKK OP CAUSES. 

The complaint in an action to recover the value of certain notes alleged to 
hâve been the property of a bank of which plaintifE was receiver, and to hat.<i 
been wrongfully convèrted by défendant, contained two counts. The llrst 
charged that an offlcer of pfaintift's bank surreptitiously took thèse notes 
from its vaults, and delivered them to défendant, which took with knowledge, 
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etc. ; the second chargea that plaintiff's bank, in contemplation of insolvency, 
and with a view to prevent the application of thèse assets in the way pre- 
scribed by law, transferred them to défendant. Held, that a demurrer on the 
ground of a misjoinder of causes of action would not lie, the two connts in 
reality stating but one cause of action. 

2. Samb. 

The flrst count states clearly and distinctly what would be tantamount to 
the comtnon-law action of trover, and does not attempt to unité that form of 
action with one under Rev. St. U. 8. § 5242, declaring void ail préférences 
made by a national bank after, or in contemplation of, insolvency. 

8. Samb— Conclusions op Law. 

The allégation in the second count of the complaint, that plaintiflE's bànk, 
having refused to pay its circulating notes, and suspended payment to its 
creditors, and, being in default, and in contemplation of insolvency, assigned 
and transferred certain notes to défendant, with a view to prevent the appli- 
cation of its assets among its creditors in the manner provided by l&w, is not 
open to objection as stating merely conclusions of law. 

At Law. On demurrer to complaint. 
A. W' Rmker, for plaintiflF. 
S. D. Walling, for défendant. 

Breweb, J. In the case of /. Sam Brovm, Recdver, v. The Carbonate, 
Bank of LeadvUle, there is a demurrer to the complaint. The gist of the 
complaint is the recovery of the value of certain notes alleged to hâve 
been the property of the First National Bank of Leadville, of which the 
plaintifif is receiver, and to hâve been wrongfuUy obtaihed and converted 
by the défendant. The complaint is in two counts. The flrst charges 
in substance that one of the officers of the First National Bank surrepti- 
tiously took thèse notes from tbevaults of that bank, and delivered them 
to the défendant, which took with knowledge of the circumstances; the 
second allèges that the First National Bank, in contemplation of insolv- 
ency, and with a view to prevent the application of thèse assets in the 
way prescribed by law, transferred them to the défendant. The demhrrer 
raises — Firsi, the question of a migoinder of causes of action . Obviously 
this 18 not well taken, for a demurrer lies on the ground of misjoinder 
only when there are two causes of action united in one complaint, which, 
by reason of a dissimilarity in their nature, ought not to be progecuted 
together, as, for instance, one cause of action in ejectment witli one for 
libel. Under the statutes, no such joinder can be had. Hère, even if 
thère were two différent transactions,— two separate causés of action fqr 
the recovery of distinct and independent assets, — each cause of action 
would rest upon an implied promise to pay, would be similar in natr 
ure, and the two could be joined in one complaint. As a matter of 
fact, there is but one cause of action stated in two counts. The second 
ground of the demurrer running to the first count is that there is an at- 
tempt in it to unité a cause of action — the old common-law action of 
trover — with one under the statute. Section 5242, Rev. St. I think 
this is a mistake. It states cleârly and distinctly what would be tanta- 
mount to an old common-law action of trover, — the wrongful receipt and 
conversion of thèse notes by the défendant. Other matters are stated 
which may not be necessary to a full présentation of that causeof action, 
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— stàtements of'facts surrounding arid' accompanying the transaotiou, 
which may be unnecessary , — but no objection of that kind can be reached 
by demurrer. The çther objection is to the second count, and it is 
claimed that that states merely conclusions of law. It charges briefly 
that the First National Bank of Leadyille, having refused to pay its cir- 
culating notes, and suspended payraent to its creditors^ and being in 
default, and in contemplation of insolvency, assigned and transferred to 
the défendant, with a viewto prevent the application of its assetsamong 
its several creditors in the manner in such cases made and provided by 
iaw, certain notes then described. That is enough. It states a cause of 
action clearly under the statute. It is not necessary to state the évidence, 
— describe what circumstances created the condition of insolvency or the 
manner in which the transfer was made. It is enough td allège that the 
bank acted in contemplation of insolvency, and with a view to prevent 
the application of thèse assets as recjuired by law. 
The demurrer w'ill be overruled. Leave to answer in 15 days. 



HaAG ». BOAED OF COUNTY Com'bS. 
iCireuit Court, B. OoUyraOo. April 18, 1888.' 

TDBITPIEIS ANI) TOLL-KOADS— CODNTT AlD— BONDS— MiSNOMBR OF COMPANT— 
. EsTOPiPEl. 

Under act Colo. Jan. 10> 1868, §§ 53, 58. (Rev. 8t. c. 18;) requiring the approvàl 

, of the votera to the is^uuipe 9^ çounty bonds to aid in the construction of 

wagon roads, where the votera ~ approve the issuance of such bonds in the 

name of the Del N'oi'te & Summit Wagon Rôad Company, and the countv 

; tbereupon igsues and regiéters bonds, but in the name of the Del Korte & 

Summît- Wagon Toli-KoadCcimpapy.the companies being pne, and the bonds 

reciting ihatthe votera hâve approved thëir issue in the latter name, and 

where the countv pays the interestï regularly, and assumes the management 

, Of the complétée! road, the bonda.^re valid in the hands of aiona^epur- 

chaser notwithstanding the misQomer. 

At Law. Action on county boiids. 

Thé plaintiff, Joseph Haag, brings this action on bonds issued by the 
board of county commissioners of Rio Grande county, Colo., to aid in 
the construction of a wagon road. 

Rogers & Oxtthbert, for plaintiff. 
, R, D. Thompson and É. F. Éîcharckon, for défendants. 

Bbewer, J. This is »n action on county bonds, of which the plaintiff 
is the 6o?ia jîde holder. They were issued July 1, 1876, and contain 
this récital: . 

"This debt is authorized by an act of the législative asseru^.:/ t? t.v.=> terri- 
tory of Colorado, approved thelÔth day of January, 1868, and under the pro- 
visions of sections 52 and 53 of tjbapter 18, Bevised Statutes of Colorado. In 
pursuance whereof, upon the 13tb day of August, 1875, the commission- 
ers of Bio Grande county, of said territory, siibmitted, upon' written applica- 
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tion of one hundred votera of said courity, tô the elecfcora thereof, in manuer 
presciibed bylaw, tlje followiag proposition: •Shallthecountyof RioGrande, 
terfitory of Colorado, issue six Ihousand dollars oï its coupon bonSs, to be 
dated July 1, 1876, and beàr interest at the rate of eight per cent, per annum ; 
tliè interest payable annually at thé office of the treasurer of the territpry of 
Colorado, the principal payable in ten yeaf s after the Ist day of July, one 
thousand eight hundred and seventy-six; said bonds to be used by the county 
of Rio Grande in aid of the Del STorte & Suramit- Wagon ToU-Road C!om- 
pany?' — which said proposition, upon the 14th day of September, 1875, ata 
spécial élection held in said county, waa decided in the affirmative by a ma- 
jority of the electois of said county." 

They were duly registered on August 8, 1876, and the certificate of 
of the territorial auditor affixed. The statutes of Colorado make such 
certificate évidence of the légal issue. If by that were meant conclusive 
évidence, nothing more need besaid, for there is nothing on the face of 
the bonds to show a want of authority on the part of the county to issue, 
or a failure to comply with prescribed conditions. It may mean, how- 
ever, ônly prima fade évidence; and yet, would not that be suïficient to 
uphold the bonds in the hands of a bonafide holder, as against afay mère 
defect not apparent on their face? I do not care, however, to rest this 
case on either of thèse suggestions, for there bas bèén a full shpwing of 
the facts attending their issue, and I am satisfied therefrom that they 
are both legally and equitably the valid obligations of thé défendant. 
The statute authorized a subscription to the capital stock of an organized 
road Company, and the payment of that subscxiption in bonds. Thé ré- 
cital does not affirmatively show whether a subscription or a donation 
was made, or whether the récipient was an incorporated company or not; 
but the testimoiïy puts the matter at rest. The company was incorpo- 
rated, stock was subscribed, was issued to and received by the county; 
it took part in the corporate proceedings as a stockholder, fixed the rates 
of toll, ofFered some shares for sale, and, iinally, took possession of the 
load. !' 

The défense presented — at least the only one which requires notice— 
is that the bonds were issued to the wrong party, and thus the intention 
of the votera thwarted. In 1874 a company was formed, but not incor- 
porated, known as the "Del Nprte & Summit Wagon Road Company." 
The pétition for an élection, the élection notice, and ail proceedings; 
connected with the élection, spoke of a subscription to the capital stock 
of the Del Norte & Summit Wagon Road Company. This pétition was 
filed with the county commisàioners on July 23, 1875. Three days 
before, articles of incorporation of the Del Norte & Summit Road Com- 
pany were signed. On the 23d, the day the pétition was filed, they 
were acknowledged by the incôrporators, and on July 27th they were 
filed in the office of the secretary of state, and the incorporation perfected. 
This was the only incorporated company in existence until some time 
after the issue of the bonds. On June 30, 1876, this company changed 
its name to the "Del Norte & Summit Wagon Toll-Road Company,*— -the 
name found in the bonds. This déclaration of change of name was filed in 
the ofiice of the county clerk of the county, and also in the ofi&ce of the sec- 
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retary of state. On July 6, 1876, the county commissioners passed a 
resolution authorizing its président to subscribe to the capital stock of 
the Del Norte & Summit Wagon Toll-Road Company, "which said Com- 
pany," as the resolution reads, "was formerly known and designated as 
the 'Del Norte & Summit Road Company,' it being the same company 
for which bonds to the amount of six thousand dollars were voted in aid 
of, at the élection held in said county on the 14th of September, 1875." 
The resolution also provides for a certain disposition of aU the stock of 
the Company, both that belonging to the county and that retained by the 
incorporators, which was to be placed in the hands of a trustée as guar- 
anty for the completion of the road. ïhereafter, at the solicitation of the 
county officers and other citizens, a banker in the county purchased the 
bonds, and the proceeds were used in the construction of the road. The 
county, as heretofore stated, voted on this stock, participated in the pro- 
cëedings of this company, fixed the rates of toll, offered the shares for 
sale, and linally took possession of the road. Further, it paid the inter- 
est on the bonds until they 'matured, — a period of 10 years. Now, al- 
though the name used in the dection proceedings was not technically 
correct, yet the whole conduct of affairs from the commencement to the 
close shows what company was intended, and that the right company 
received the bonds. The identification is complète, and a mère misno- 
mer in no manner affects the validity of the subscription or the bonds. 
MouUrie V, Fairfield, 105 U. S. 370; Andersm Co. v. Becd, 113 U. S. 227, 
5 Sup. et. Rep. 433. Legally, therefore, the county is bound to pay 
this debt; equitably, also, it is bound, for it secured that which a sub- 
scription w£is intended to secure, — the completed road; it received the 
stock promised for its subscription; and, finally, took possession of the 
\road itself. It recognized for 10 years the validity of the bonds by the 
payment of the annual interest, and only challenged their validity when 
the maturing of the debt made the necessary payment a burden. Un- 
der those circumstances, the language of Drummond, C. J., in Bank v. 
^ringfield, 4 Fed. Rep. 276, is pertinent: 

"But the equity of the holders of thèse bonds does seem so strong that no 
court, unless under a sort of moral or légal compulsion, would feel inclined 
tp say, under ail the circumstances of this case, that thèse bonds were invalid. 
Having been issued for so long a time, the interest on them having been paid, 
their validity having been recognized again and again in after years by the 
city authorities, it does seem as thougb ic ij too late now, under ail the cir- 
cumstances of this case, for the city to question their validity. I therefore 
hold tliat they are valid, and the city is liable. It bas issued the bonds, ob- 
tainêd the money, and the beneflts ithas conferred; and law and equity dé- 
clare that the debt shall be paid." 

Pertinent, also, is the language of the apostle: 

"Finally, brethren, * * * whatsoever things are honest, whatsoever 
thtngs are just, * ♦ * whatsoever things are of good report, if there be 
aily vlrtue, and if there be any praise, thiuk on thèse things." 

' The plaintiff is entitled to judgment. 
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Bliss ■». Unitkd States. 
(Cireuît Court, B. D. Missouri, E. D. April 14, 1888.) 

1. Olaims AGAIN8T Unitbd Statbs— Jdbisdiction of Cikcuit Courts— Pkevi- 
0U8 Rbjection. 

Act of March 3, 1887, giving to United States cîrcuit courts jurisdiction of 
claims againstthe United States, contains a proviso "that nothing in this sec- 
tion sliall be construed as giving eittier of tiie courts herein mentioned juris- 
diction to hear and détermine * * * claims which hâve been heretofore 
rejected or reported on adversely by any court, department, or commission 
auttiorized to hear and détermine the same. " Heldth.sX, the comptroller of 
the treasury liaving cliarge of the adjustment of accounts against the gov- 
ernment, a rejection of an account by him is a rejection by a department au- 
' thorized to hear and détermine the same, within the meaning of said proviso. 

8. Bamb. 

Where an account against the United States for légal services bas been ap- 
proved by the attorney gênerai, adjusted by the first auditor, certified to the 
flrst comptroller, and by him approved, but not paid, the United States circuit 
court has jurisdiction of an action to recover the amount thereof, under act 
of March 3. 1887. 

At Law. Plea to the jurisdiction of the Uuited States cîrcuit court. 
William H. Bliss, pro se. 

Thjomaa P. Bashaw, Dist. Atty., and Thomas M. Knapp, Asat. Dist. 
Atty., for the United States. 

Bbewek, J., iprally.') In the case of William H. Bliss v. United States, 
there is a plea to the jurisdiction of this court. The action is one against 
the United States, to recover for services as United States district attor- 
ney, and under spécial employaient. It is brought under the act of 
March 3, 1887, which gives ta the circuit courts jurisdiction of claims 
against the United States, with this proviso: 

"Provided, however, that nothing in this section shall be construed as giv- 
ing either of the courts herein mentioned jurisdiction to hear and détermine 
clHims growing out of the late civil war, commonly knovvn as • war claims,' 
or to hear and détermine other claims which hâve heretofore been rejected or 
reported on adversely by any court, department, or commission authorized to 
hear and détermine the same. " 

The plea is one running to the entire pétition, there being several 
counts; and it rests upon this last proposition, that this court bas no 
jurisdiction in cases where the claims hâve been heretofore rejected or 
reported on adversely by any court, department, or commission author- 
ized to hear and détermine the same. It appears from the amended pé- 
tition that the treasury department refuses to pay any of thèse claims. 
That the comptroller is an officer having such charge of the adjustment 
and settlement of accounts againstthe government that his action amounts 
to that of the treasury department in rejecting a claim, is, we think, 
clear. Section 2169 gives to him the power and makes it his duty to su- 
perintend the adjustment and préservation of the public accounts, sub- 
ject to his revision. Section 191, after providing for the présentation 
of claims, déclares: "But the décision thereon shall be final and conclu- 
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sive, as hereinbefore provided." That is, he is the officer of the treasury 
department to whom theisubject of aocounts is intrusted, and when he 
acts upon those accounts, it is the action of the department. When he 
rejects an account, it may be said, veitKin the scope of this act of 1887, 
that there bas been a rejection by a department authorized to hear and 
déterminé the same. Plaintiff insista that this lauguage in the act of 
1887 implies a judgment, or that which is équivalent to a judgmènt, and 
that it means simply to sajr that the court shall hâve no jurisdiction of 
claims which hâve been. once adjudicatéd. If it meant only that, the 
language was surplusage, because if there bas been once an adjudication, 
of course the matter would not be open to readjudication. What is 
meant by that, as w^iconstrue it, is that when, in 1887, congress said 
the court should hâve jurisdictioiiof suitsagainst the goverument, it*as 
intended to apply prospectively and to claims which should origiiiate 
in the future, or, if they originated in the past, thàt no claim which had 
once been presented to any court, department, or commission, and had 
been réjected or reportèd on adversely,-^for that is the language of the 
section, — should be suable in the courts. With that construction, when- 
ever a claim bas been presented to a department, or an officer of that de- 
partment authorized to pass on the claim, (and act upon it cohclusively, 
so far as the government is concerned, except when congress intervenes,) 
and réjected ùr reportèd on adversely, that claim is not tbe subject of 
Utigation in the courts, if so acted on before the 3d of March, 1887 ; and, 
according to the admission hère, thèse claims, were acted upon and pay- 
ment refused prior to such date, 

There are, however, in the first count, allégations which compel us 
to overrule the plea to the jurisdiction, whatever the facts may be as 
developed hereafter. They are that the plaintiff was employed to ren- 
der spécial services by the attorney gênerai; that the account was ap- 
proved by the attorney gênerai, and adjusted by the first auditor, and 
a balance of $2,630 found to be due the plaintiff, and that it was certi- 
fiedby the auditor to the first comptroUer, and by him approved, but 
not paid. So, on thèse allégations, it appears that ail the officers of 
the government charged with an examination of the facts bave approved 
this daim, and it never has been réjected. The plaintiff simply has not 
received the money. He stands in the attitude of a man with a claim 
against a corporation, which the corporation audits, approves and or- 
ders paid, but does not pay. That is the status of this claim, accord- 
ing to the allégations of the first count, and so it is a clâim which has 
•never been réjected or reportèd on adversely by any department or com- 
mission, and the plea, being to the pétition as a whole, will bave to be 
overruled, though on the main question discussed by counsel in their 
biiefe we think the views of tbe district attorney axe right, and the 
viewa of the plaintiff are wrong. 
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Smith et al. v. Davis. 

{Circuit Court. N. D. Illinois, 8. J). April 23, 1888. J 

1. Patents fok Inventions— Patentability—Prior Use. 

In support of prior use set up as a défense to a bill for infringement of let- 
ters patent No. 371,534, df October 11, 1887, to Elias Smith, for an induction 
coil, whereby a current of electricity may îje used with advantage to deaden 
the pain caused by dental opérations, défendant showed that one Grimes, a 
dentistj had in 1859 taken a galvanic battery and attached to it a third wire 
wàich in turn he attached to the operating instrument, and that the apparatus 
was successfully worked to prevent pain in dental opérations in the same 
manner as in the Smith patent. He used the apparatus for about a year, and 
ttaèn abandoned it until ÂuguSt, 1887, when he took it up agàin af ter the Smith 
machine had gone into ttse. The only witness to this effect was Grimes him- 
self , and he was unable to produce his apparatus. It was also shown that 
Grimes had copied bodily the certiflcates contained in Smith's circulars as to 
the value and usefulness of that patent, and had used them to advertlse the 
' machines made by himself in 1887. Eeld, that the évidence f ailed to estab- 
lish prior use. 
a. Samb. 

Défendant also showed by one Froeckman that he, F., had made batteries 
with three.wires, similar to those of Smith, as early as 1873, and that batteries 
of his i^ake had been used about thattime in a.dime muséum in St. Louis, 
and on the streets of that city by one James or Jacques, a sort of Street f aicir, 
to cure toothache, earacbe, neuralgia, etc. The battery was, however, not 
produced, although it was shown to be in the possession of Jacques' widow, 
in St. Louis, and the case was tried in Peoria, 111. The widow also testifled 
that the battery had but two wires, aûd in this she was corroboratôd by two 
other witnesses. Rdû,, that the évidence did not establish prior use. 
',■■■.■.•, 

In Equity. Bill for infringement. 

H. W. ITeife, for oomplainanta. 

Q. N. Mihegan, for respondent. 

Blodgett, J. In this case défendant îs charged with the infringe- 
ment of patent No. 371,524, granted October 11, 1887, to Elias Smith, 
assignor of one-half to Fred. Kimble, for an induction coil. The pur- 
pose of the invention, as stated in the spécifications, is to produce means 
whereby a cuiTent of electricity may be used with advantage to deaden 
the pain caused by dental opérations. The apparatus, described at 
length in the spécifications and drawings, consists of a galvanic bat- 
tery,: with two jars and provision for raising and lowering the cells into 
the jars, with wires leading from the cells to the pôles, and from the 
pôles are insulated wires terminating in électrodes, which are to be 
taken in the hands of the patient. The current from the positive pôle 
is divided^ and a third wire is taken from this pôle and attached to the 
forceps or other instrument with which the dental opération is to be per- 
formed, and, when in use, the cells are dropped, by a device shown, 
into the liquidj so as to create the galvanic current. The patient takes 
the two électrodes, one in each hand, while the operator applies the for- 
ceps, or other instrument, to which the third wire is attached , to the tooth 
or other part upon which the opération is to beperformed; theeffect be- 
ing, as is daimed, to deaden the nerves to such an extent as to make 
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the opération substantially painless. The patent contains seven claims, 
but infringement is only charged in this case of the fourth claim, which 
Ib in the foUowing words: "(4) In an electrical apparatus for dental pur- 
poses, a generator, an induction coil, the électrodes, and the wire from 
one of the discharge posts connected with a pair of forceps or the like, 
substantially as described." There are several other features in the pat- 
ent, upon which no infringement is charged in this case. The défend- 
ant, lipon the hearing, substantially admitted the infringement of this 
fourth claim of the complainants' patent; that is, the défendant uses an 
electrical or galvanio apparatus organized for the purpose of use by den- 
tists to deaden or prevent pain, with two électrodes to be held in the hands 
of the patient, and a third wire to be attached to the forceps or instru- 
ment in the hands of the operator; so that we hâve a machine organized 
for the same purpose, and operating in substantially the same manner, 
as is shown in the complainants' patent. 

The défense interposed is priôruse— i^tra<, by P. T. Grimes, in 1859, 
at Liberty, Mo. ; second, the manufacture of a similar battery by E. A. 
Froeckman, who testilies that he œade such batteries as early as 1873, 
with three'Wires, to be used for the' purpose of alleviating pain. The 
only question is wliether such' pripï Use is sufficiently èstablished to de- 
feat thispatent. 

Dr. Grimes testifies in substance that in 1859 he was a dentist at Lib- 
erty, Mo., and that he borrowed frpm the collège at that place à galvanic 
battery, to which he attached a third wire to be attached to the forceps 
or other dental instrument, and that he used this battery, organized and 
arranged as stated, for the purpose of preventing pain in the extraction 
of teeth and other dental opérations for about one year thereafter, and 
that it was successful, and operated to prevent pain in such opérations 
in the same manner as does the complainants' machine. The testimony 
of this witnesè seems to me whoUy improbable. I can hardly believe 
it possible that a man, nearly 30 yearsago, could bave discovered a mode 
of preventing pain in dental and surgical opérations, so effective as the 
proof shows this method to be, and had brought it into successful use 
fpr a year or thereabouts, and then to hâve abandoned it wholly, and 
not resumed its use until about 1886 or 1887. The story seems to me 
so improbable that it should require strong corroboration to induce be- 
lief. This witness in his direct examination not only testifies to the use 
of this battery in 1859 by him for dental purposes, but aJso testifies that 
he made another battery in 1886, of the same character; but upon cross- 
examination it very clearly appearS that he did not make the last bat- 
tery until some time in August, 1887, and after the complainants' bat- 
tery had gone into use, and after he, the witness, had seen the circulars 
and the description thereof, if he had not seen the complainants' battery. 
It aiso appeare iïom the proof that this witness entered upon the manu- 
facture of this kind of batteries; aild, for the purpose of giving currency 
and publicity and making a proper impression upon ihe public mind to 
secure sales, he copied bodily the certificates which were contained in 
complainants' circular in regard to the value and usefulness of the com- 
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plainants' machine. This unconscionable act on the part of this wit- 
ness goes far, in my estimation, to create doubts as to his integrity, and, 
of course, opérâtes to throw doubt upon his truthfulnes^. If such a ma- 
chine as he says he made in 1859 was in fact made at Liberty, Mo., 
and if he successfuUy performed dental opérations with it, it would seem 
at least not improbable that he could produce the witnesses, if he could 
not produce the machine with which he claims to bave made such a suc- 
cess. It is hardly possible that a patient whose teeth were extracted 
without pain by the use of a galvanic battery by this witness would hâve 
forgotten thè circumstance; and, if there was any extensive use, some, 
if not many , such patients could be produced to testify to the fact. Stand- 
ing alone, this witness' testimony, therefore, it seems to me, is not suffi- 
cient to establish such prior use as should defeat this patent. 

Thé testimony of the witness Froeckman is, in substance, that he made 
such batteries, — that is, batteries that had three wires, one of which was 
adapted to be attached to the surgical instrument with which the opération 
was to bé performed, — as early as 1873, but he produced no batteries 
of that character, and the défendant doès not producé any such battery. 
He testifies, however, that he made one of thèse batteries as early as 
1873, and made others afterwards for one Léon James or Jacques, — the 
man seems to hâve been known byboth thèse appellations, — which James 
used, frOm thé time he so made it, for the purpose of curing toothache, 
earache, headache, neuralgia, etc., at the dimè museuni in St. Louis, 
and upon the streets in that city, as a sort of âtreet fakir, and testifies 
that this battery had the dividèd current and third wire of thè coni- 
plainants' battery. 

The complainants' rebutting proof shows that this battery, or one bf 
the batteries — and probably the last one — which this witness made for 
James, is still in existence in the possession of James' widow in St. Louis, 
and yet the battery is not produced, but Mrs. James states that it has 
only two wires. She says it had six posts, which Froeckman says were 
ail pôles of the battery; yet she states emphatically and positively that 
only two of those posts were used in applying the battery by her hus- 
band; and this statement is corroborated by the witnesses Kline and Stahl. 
The failure of the défendant to produce this Froeckman machine, al- 
though the proof shows that it is accessible, casts a doubt upon the testi- 
mony of Froeckman as to its organization. 

The rule is well settled that where a défendant seeks to defeat a pat- 
ent by showin'g prior use, such prior use must be established beyond 
a reasonable doubt. As was said in Thayer v. Spaulding, 27 Fed. Eep. 
66: "Parties asserting the prior use of a device covered by a patent bave 
the burden of proof, and are bound to establish such prior use by strong 
and convincing, if not absolutely conclusive, proof." And in Coffin v. 
Ogden, 18 WaJl. 120, Mr. Justice Swayne said: 

"The invention or diseovery reiied upon as a défense must hâve been com- 
plète, and must hâve been capable of producing vesults sought; that is, the 
défendant must show beyond a reasonable doubt that the de vices or disço var- 
ies which are. set up to defeat the patent were not only similar to the improv- 
v.34F.nô.lO— 50 
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ments described in the patent, but that they produced the results which were 
accomplished by the deyices covered by the patent." 

In MaUreas Co, v. Bed é7o., 8 Fed. Rep. 87, the défense of prior use 
was interposed. Défendant relied upon the évidence of one Pohl to de- 
feat the patent. He testified that he made, in Baltimore, in 1865, five 
iron frames, describing them. The court said: 

"îfoneof thèse bed bottoms are produced; they probably cannot befound. 
The testlmony of Pohl stands alone; that is, the unsupported .oral testimony 
of a, person in regard to the way in which a few frames were made flfteen 
years ago, Tbia ia not sufllclent to overcome the presumption which belongs 
to the patent." 

And the same rule was applied ii^ Manufacturing Gq. v. Haish, 4 Fed. 
Rep. 900; Doubledxty v. Beaiiy, Il 'Weà. Rep. 729; CampbeUv. NewYork, 
9 Fed. R^p. 500. ïested by th^e rules, this testimony falls far short of 
being sp convincing and satisfaçtory aa to estabUsh in my mind the fact 
of the prior use of this deyiçe as alleged by the défendant. 

That batteries were constructedand used for the avowed purpose of al- 
laying pain or preventing pain iii dental opérations long prior to the com- 
plainants' invention is updoujstedJy true from theexhibits from the patent- 
office put in évidence in tfais case, but ail thèse deyices show the use of a 
two-wire battery, and, so far, as the proof in this oase gqes, there is no 
évidence that; a, third wire battery or divided eurrent was used until it 
was inventa by :the çomplainant Smith, except the testimony of the de- 
fendant's witnœses; and I do not think it probable that a change which 
the prpof shpws is so marked between the old two-wire and the three- 
wire machines could hâve been made as testified to by the witnesses 
Grimes and Froeckn^an witbout its becoming a matter of such public 
notoriety that their testimony could be easily corroborated. It wiÙ be 
noticed that fleither of thèse witnesses corfoborate the other. The prior 
use in; 1,869. testified to by Grirpes, is nowbere corroborated; and the 
prior use by Froeckman, instead;of being corroljorated, is contradicted. 

I am thei"efore of the opinion that the défense of prior use is not es- 
tablished, and that the oomplainants are entitled to a decree for an in- 
junction ànd lin accounting. 



O'Bbibn Bros. Mandf'g Co., p. Peoçia Plow Co. 

Same v. Pieeck a al. 

{(Kreuit Court, N.D. lUinoia, 8. B. April 28, 1888.) 

Patents pob Inventions— Patbntabii,itt—»Novklty, 

The invention in reïssued letters patent No. Ô,é06, of Àugust 34, 18Ï5, (orig- 
inal granted Sçptember 2?, 1874.) to William S. O'Brien, for an"improvement 
in tbat class ot narrbws which are made in sections connected to each other 
by eyè-bolts and a coupling tod," consists in making the coupling rod witha 
loop_ or crook, which may be engagea with a hook on one of the sections to 
retain it in its placé, and may be released therefrom simply by turning it. 
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Held not anticipated by harrows which ,l)ad beén made in sections prîor to 
thedateof the invention; tbe.sections in snch harrows beingcoupled togetber 
onlywithhinges and withhobks, eye-bolts, and straight coupling rods passing 
through eyes loçated in tbe sidea oî the adjacent sections. 

2. Samb—Rbissub— Description op Claim. 

In letters patent No. 155,548, of September S9, 1874, to William S. O'Brien, 
for an "improvement in that class of harrows which are made in sections con- 
nected to each other by eye-bolts and a coupling rod, " the de vice is described 
in substantially the same manner in which it is described in the reissue, (No. 
6,606, of August 24, 1875,) but the claim is: "The combination of the coupling 
rod, having the bend, with the harrow sections and eyes by means of the 
hooli. " The claim in the reissue is: "The coupling rod having a croolj or 
loop arranged to operate with a hools for securing said coupling rod in the 
eyes, and the harrow sections to each other. " Held, that "combination, " as 
used in the original claim, was synonymous with "connection," and that the 
reissue was therefore valid; it being évident from the original speciflcation 
that what the inventer wished to secure was his new coupling rod, which was 
his invention, and which consisted of the com.binatîdn of two or more harrow 
sections, by means of a coupling rod having a hinged or pivotai connection, 
centrally on the side of one section. 

8. Sahb — InF'Iingement — What Constitutes. 

Sectional harrows coupled loosely with a loôped or bent coupling rod, but 
having the band or loop made wide enough to allow its back to engage with 
two hooks projecting from the side of the opposite section, and at some dis- 
tance apart. instead of one hook only, as in reissued letters patent No. 6.606, 
of August 34, 1875, (original granted September 29, 1874,)to William 8, Brien, 
for an improvement in harrows, is an infringement thereof ; the looped coup- 
ling rod, for the purposes to which it is applied, constituting the invention, 
and the fact that strength is gained by the use of an additional hook and an 
improTëment over the original devlce thus secured being ImmateriaL 

In Equity. Bill for infringement. 
Fi-ank F. Reed, for complainant. 
Hopldns & Hammond, lor respondents. 

Blodgett, J. By the bills in thèse cases défendants are charged with 
the infringement of reissued letters patent No. 6,606, granted August 24, 
1876, to William S. O'Brien, assignée to the O'Brien Bros. Manuiàctur- 
ing Company, for an "improven^ent in harrows," the original patent 
having been granted September 29, 1874. In the spécifications the in- 
venter says; 

"The nature of this invention relates to improvements m that class of har- 
rows which are made in sections connected to each other by eye-bolts and a 
coupling rod; and the invention consista in making the coupling rod with a 
loop or crook, which may be eiigaged wiih a hook on one ot the sections, to 
retain it in place, and may be rekased therefroiu siinply by turning it." 

He then describes the sections with eye-bolts inserted near the ends of 
each side-piece of the respective sections, and a hook projecting from 
near the middle of one side of a section, so that the looped coupling rod, 
by passing through the eyes of two adjacent sections, connects them 
loosely together, giving them, each an indépendant vertical movemeut, 
and also a lengthwise movement on the coupling rod to the extent of the 
epace between the eye-bolts on the sections so held together; and by en- 
gaging the loop of this coupling rod with the hook located in the side of 
one of the sections, and near the middle of such section, the coupling 
rod is kept in place, while it secures a loose coupling between the sections, 
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which allows to each section a free movement up and down and along- 
side each other. The claim of the patent is: 

(1) The coupling rod. G, having a orook or loop, c, arranged to operate with 
a hook, d, for securing said coupling rod in the eyes, B, B, and the harrow 
sections to each other, substantially aa described, and for the purpose speci- 
fled. 

Défendants, by their answer, deny the novelty of the device covered 
by the patent, and also deny the infringement; but as no anticipations 
of the device are set up in the pleadings, or shown in the proof, I take 
it that no serions contest is made as to the patentability of the machine. 
It is conceded that harrows had before this invention been made in sec- 
tions, and the sections coupled together with hinges, and with hooks and 
eye-bolts, and also with straight coupling rods passing through eyes lo- 
cated in the sides of the adjacent sections; but there is no proof of the 
uàe of a looped coupling rod for the purposes to which this inventer ap- 
plies it, or for any such analogous purpose as would anticipate this de- 
vice. Défendants, howev'er, insist that the patent is void because, as it 
is claimed, the reissue is not for the same invention described in the 
original patent. An examination of a copy of the original patent,' which 
is in évidence, shows that the device was described in substantially the 
same manner in which it is described in the reissue; but the claim is in 
thèse words: "The combination of the coupling rod, c, having the bend with 
the harrow sections, A, A, and eyes, B, B, by means of the hook, sub- 
stantially as set forth." This claim is certainly obscure, and did not, I 
think, secure to the inventer the thing which he claimed to hâve in- 
vented, — that is, his looped coupling rod, so arranged to operate with 
the hook as to secure the rod in the eyes of the eye-bolts, — but, if the 
original claim is for anything, it is for the combination of the coupling 
rod with other members; while it is évident that the inventer wished to 
secure the patent on his new form of coupling rod, because he says in 
his original spécifications that his invention consists in the combination 
of two or more harrow sections by means of a coupling rod having a 
hinged or pivotai connection centrally on the side of one section, and he 
evidently uses the word "combination" in this statement as a synonym 
for the- Word "connection." and hence he in apt time surrenderéd his 
original patent, and obtained this reissue, specifically covering his coup- 
ling rod, not as an élément or member of a combination, but as a new 
invention or device for Connecting harrow sections together. I am there- 
fore of opinion that the reisaue is valid. Défendants make and sell sec- 
tional harrows coupled loosely with a looped or bent coupling rod, but 
the bend or loop is made wide enough so that its back engages with two 
hooks projecting from the side of the opposite section, and at some dis- 
tance apart, instead of one hook, as shown in complainant's patent. This, 
in my opinion, is a mère chttnge of form, with no change of principle. 
After O'Brien had taught the world the utility of one loop and hook to 
keep the coupling rod ifi place, and thus hold the sections together, his 

>No. 165,543. 
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invention cannot be evaded by making a broader loop and adding an- 
other hook. It may be that there is a gain of strength by using two 
hooks, and I will not say that défendants' rod is not an improvement on 
the O'Brien rod, but, at best, they must be held to use O'Brien's device 
with this improvement, and herein they infringe the O'Brien patent. 

Decrees may be prepared finding that the complainant's patent is valid, 
and that défendants infringe, and referring the cases to the master to 
take proofs and report as to complainant's damages. 



Lyon v. Donaldson. 
{Okeuit Court, JT. D. Illinois, 8. D. April 33. 1888.) 

1. Patents for Inventions — Action fob Infringement — Défense of Want 
OF NovHLTT— Evidence. 

In "case" for alleged infringement of a patent of date June 80, 1885. défend- 
ant çleaded the gênerai issue, wlth notice of spécial matter to the eflect that 
he himself was the original and flrst inventor, a patent havîng issued to him 
for snbstantially the same improvement, July 8, 1884. It was in proof that 
shortly after plaintiff flled his application, which was done on April 5, 1884, 
interférence had been deçlared by the patent-ofBce betwéen plaintiff and de- 
fendant, and that the examiner had decided the priority of invention in fa- 
vor of plaintiff, and granted him the patent in suit. Ko appeal was taken 
from this décision. ' Held, that under tbe plea défendant was conflned as to 
proof upon the question of novelty to what led up to his own alleged invention. 

:2. Same.— Anticipation— Machine foe Swaging Saws. 

The chief f eature of the improvement covered by letters patent No. 831,876, 
of June 30, 1885, to William Lyon, for a "machine for swaging saws," (cir- 
cular,) is a movable anvil upon which the saw-tooth rests while it is swaged 
to the width necessary for clearance by means of a bammer in the hand of 
the operator, the anvil also resting upon an adjustable support. In "case" 
for an alleged infringement, défendant set up that as early as 1883 he had per- 
ceived the utility of such a machine, and he then devised an expérimental 
working model, and tested it so far as to prove that a saw could be swaged 
upon it. The portion of this machine produced in court did not contain the 
movable arm which carries the anvil or die of the Lyon patent, nor the sup- 
port on which the die rests while the opération of swaging is performed, nor 
anything which would suggest tbose operative parts. iSld not an anticipa- 
tion. 

r&. Same— Patbntabilitt— Descbiption of Claim. 

The flrst claim of letters patent No. 331,876, of June 80, 1885, to William 
Lyon, for a "machine for swaging saws, " is: "In a saw-swaging machine, 
thé combination of a frame. a horizontal, adjustable shaft or arbor, a hori- 
iSontally adjustable rest, and a die secured to an arm pivoted to the frame." 
In the spécifications "the horizontally adjustable rest" is spoken of as the 
"support," and is described as being moved by the "shàft working in a 
threaded perforation in the frame and in the support." Meld, the purpose of 
the shaft being to move the support in its sliding groove, so as to make the 
support adjustable, the support was not intended to be threaded; but that the 
screw-thread on the shaft Wàs only to operate in a thread in the perforation or 
head-block of the frame through which it passed, and the shaft was to work 
or turn in the support in such manner as to adjust the support; and that the 
claim was valid. 

-4. Samb— Damages fob Infringement- Treblb Damages. 

In "case" for infringement of a palented "machine for swaging and joint- 
ing saws, " it was in évidence that plaintiff' s machine with the jomting appa- 



790 PEDEEAL REPORTER. 

ratas'Cbst $100, and sold for $t50. The infringing machines included only 
the gwaglng ftpparatus, and sold at a profit of about $10 each. Hdd, thatthe 
damages shoald be $10 for each sale of an infringing inachine, and, the viola- 
tion of plaintiff'S rights being flagrant, that the recovery should be trebled, 
under Rev. 8t. U. B. ^ 4819. 
6. Samk — Infrinsement bepoke Application. 

The fact that défendant knew, at the tlme he made and sold the infr;nging 
machines, that plaintiS was the inventor, does not render him liable in dam- 
ages for sales made before plaintiS had made application for patent. 

At Law. Action on the case under Rèv. St. U. S. § 4919, for an al- 
leged infringement of a patent. 
Jach & TkhenoT, for complainant. 
Kdhgg & Gameron, for respondent. 

Blodgett, J. This suit was tried by the court, under a stipulation 
QÎ the parties, without a jury. It is an action on the case for alleged in- 
fringement of patent No. 321,376, granted to plaintiff, Juhe 30, 1885, 
for a"machiue for swaging and joiijting saws." The device, as shown 
and described, is only applicable to circular saws, and the chief features 
of the improvement covered by the' patent are a movable an vil upon 
which the sâw-toûth rest^ whilé it is SWaged to the width necessary for 
clearance by means of a hammer in the hand of the operator, the an vil 
also resting upon an adjustable support. The patent also covers a de- 
vice for jqinting the saws after the process of swaging, but, as that feat- 
ure of l^e invention is not in controversy, it need not be described. 
The patent containa five claima, but infringement is only charged as to 
the first and second, which are: 

/l) In a saw-swaging machinei the wmhlnation of a frame, a horizontal, 
adjustable shaft or aibor, a horizontally adjustable rest, and a die secured to 
an arm pi voted tb the frame as set forth. (2) The corabination of the pivotai 
anvil-bearing arm, the die therèon, and the rest theréfor, substantially as de- 
scribed. 

It will be seen that the moVable anvil which is spoken of in the in- 
Iroductory description of the patent is called a "die" in thèse claims. 

The défendant bas pleaded the gênerai issue, with notice of spécial 
matter, the material portions of lîéhich are, first, that plaintifi" was not 
the original and first inventor of the devices covered by the patent, or 
any substantial part thereof, and that in fact défendant was the original 
and first inventor of the material and substantial parts of the machine 
described in the patent, and that a patent was grantéd défendant theréfor 
on the Bth of July, 1884. The proof shows that plaintifi", as early as 
February, 1883, had conceived the invention covered by hià patent, and 
made a drawing of it; find, that as early as the Ist of March, 1883, he 
had a full-sized working machine constructed and in opération at the 
njîljls'of the Burlington Lùpcibér Company, in Burlingtoù, lowa. That 
défendant, who was tben and, still is in business a? a manufacturer of 
sàws at Rock Island, 111., ordered one of plaintiffs machines in May, 
and the same was constructed and shipped to défendant onthe27th day 
of June, 1883, containing substantially the mechanisms covered by the 
plaintiffs patent. And on the ISth of September, 1883, défendant filed 
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an application in the patent-office for a piatent on a machine which, în 
ail its working parts, is a substantial reproduction of plaintifPs ma- 
chine, 80 far as the swaging devices are concemed. It is true, defend- 
ant's machine shows some minor changes, — such as a divided movable 
ann for carrying the die or an vil, instead of the single bar shown in 
plaintiffs patent; and the support, H, upon which the anvil rests while 
the tooth is being swaged, is so arranged as to slide along the side of the 
frame timber, instead of sliding on the top of the same timber, as it does 
in plaintiflf's machine. But thèse are mère colorable changes, so far as 
the question of infringement is concemed. It is true, the double arm 
may hâve some advantages over the single arm of the plaintifif, and the 
change of location of the sliding block may be an improvement of the 
plaintiff's machine; but the principle of the plaintiflf's machine, as made 
by plaintifif, and sold to défendant in June, 1883, in construction, mode 
of opération, and resuit, is faithfully followed in defendant's machine. 
The jproof also shows that plaintifif applied for his patent on the 5th of 
Apriï, 1884; that soon after his application an interférence was declared 
by the patent-office between defendant's patent and plaintifiPs applica- 
tion, and upon the proof taken the examiner decided the priority of in- 
vention in favor of plaintif?, and plaintiflf's patent was issued, from which 
no àppeal was taken. This décision is conclusive upon défendant on the 
question of priority of invention, (GVeenicoodv. Bradier, 1 Fed. Rep. 856;) 
and whilç the défendant is not estopped by this décision from contesting 
the novelty of plaintiflf's invention by proof ghowing that he, the défend- 
ant, was in good faith mistaken as to tîie fact that the device covered by 
the patent was old, yet, as défendant laid no foundation in his pleadings 
for thé introduction of proof upon the question of novelty save by référ- 
ence to his own machine, the only proof to be considered ppon this branch 
of the case is that of the défendant himsdf as to an expérimental machine, 
which he says he made in 1882, for swaging saws. 

The défendant states, in substance, that in 1882 his attention was at- 
traictëd to the demand for such a machine, and that he devised a sort of 
expérimental working model of the machine, which he had then con- 
ceived; that about the time he got his working model made, and tested 
it so far as to see that a saw oould be swaged upon it, the Kinney saw- 
BWaging machine came out, and that he then abandoued further experi- 
ment with his machine. It is very évident from the portion of this pld 
machine produced in court that it does not contain the movable arm 
which cames the anvil or die of the plaintififs patent, nor the support, 
H, oh which the die rests while the opération of swaging is performed, 
nor anything which would suggest thèse operative parts. And it is too 
palpable to admit of discussion that défendant bas taken those two feat- 
ures of his machine bodily from plaintiff's machine, so that I am com- 
peUeîi to the conclusion that the défense of want of novelty has wholly 
failed. Défendant also insists that the &rst claim of plaintiflf's patent is 
void, because it inûludes thé "horizontally adjustable rest," which is the 
"support. H," described in the spécifications, and that by the terma of 
the fîpecificatiôns this rest is not movable or adjustable, because the speci- 
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ficationa say on the first page in tfae second paragraph of the riglit-hand 
column that the support is moved by the " shaft, L, working in a threaded 
perforation in thé frame, A, and in the support;" and it is urged that 
this language implies that the shaft, L, worka in a thread in the support 
as wfeU as in the perforation in the frame, and hence that it would not 
operate to move the support. But I do not think the language implies 
that the support ia to be threaded. I think that when we consider that 
thB purpose of this khaft is to move the support in its sliding groove, so 
astoniake the support adjustable, we must conclude that the screw- thread 
on the shaft was only to operate in a thread in the perforation or head- 
blojk of the frame through which it passes, and that the shaft was to 
work or turn in the support in such manner as to adjust the support. 
This construction does no violence to the language used; and it is un- 
dôubtedly the dutyof the court tb soread and construe the spécifications 
and drawings of a patent as to make the device operative if it can be donc. 
I mUst therefore find the défendant guilty of the infringement charged. 
The question of damages is more difficult. The proof shows that plain- 
tifiPs machine with the jointing attachment cost $100, and sold for $150; 
thus showing a profit to plaintiff on his machine of $50 per machine. 
Défendant, however, does not use plaintifi's jointing mechanism, but uses 
à difi^erent arrangement for jointing or evening the saw-teeth after they 
afè swaged with the haramer. The proof also shows that before plain- 
tiff obtained his patent défendant manufactured 13 machines, and sold 
6 DÎttiem, aiad that âince the issue of the patent he has sold the remain- 
ing 7, and that defendant's machine sold for from $80 to $65, and that 
his profits did not exceed $10 per machine. I do not think défendant 
should be mulcted in damages for machines sold prior to the issue of plain- 
titf 8' patent. At the time thèse s^es were made plaintiff had no patent, 
and, ai'though we may assume from the proof that défendant knew when 
he made his machines that plaintiff was the inventor, yet, until plain- 
tiff made his application for a patent, it was not certain that he would 
ever apply for or bbtain one. Hence défendant cannot be said to bave 
been a trespasser upon plaintiff's property before his (plaintiff's) patent 
was obtained. After plaintiff had been adjudged in the interférence pro- 
ceeding to be the prior inventor as against défendant, and plaintiff's pat- 
ent hkd been issued, àW sales made; by défendant were in violation of 
plaintiff's rights, and plaintiff is entitled to damages. The defendant's^ 
inachine not contâining ail that is oovered by the plaintiff's patent, but 
phly the device for the swaging opération, it is obvions that the profits^ 
inade by plaintiff in the manufacture and sale of his combined swaging 
and jointing machines furnish no standard forfixing the plaintiff s claim 
for damages against défendant; so that the only proof we hâve is the de- 
fendant's profits of $10 on each machine sold after the issue of plaintiff s 
patent; and, as the proof shows that défendant only sold seven machines 
.after that date, the finding will therefore be that the court finds défend- 
ant guilty, and assesses the damages at $70. And upon this finding, 
which stands in the place of the verdict of a jury^ the court, under the 
provisions of section 4919, Rev. St., fixes plaintiff's actual damages at 
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three times the amount found by the verdict, whîch makes the actual 
damages $210, for which judgment will be rendered; for the reason that 
defendant's infringement appears to me from the proof to hâve been a 
flagrant violation of plaintifiPs rights. If, after the controversy in the 
patent-office had been decided in plaintiflTs favor, and the patent awarded 
to him, défendant had offered to sell to plaintiff the machines he had on 
hand at cost, or for a fair manufacturer's profit, he would hâve placed 
himself in a far difiFerent position before the court from that in which he 
appears in the light of the proof in this case. 



Kampfe et al. v. âloe et al. 
( OireuU Court, 8. D. Ifeia York. April 38, 1888.) 

1. Patents fob Inventions — iNFurNOEMENT — Razors. 

The flrst claim of letters patent No. 229,127, of June 28; 1880, to John Heît- 
ner, f or an improvement upon the Mon'ks razor, described Jn letters patent 
No. 206,473, of July 30, 1878, to John Monks, is: "The combination, with the 
cutting hlade, of a guard-plate constructed in sections, which are hinged to 
fold on each othèr, — one adapted to support the cutting blade and the re- 
malnder forming a nandle, — interstices at the junction of the blade section 
with the handle sections, and means for holding the blade sections substan- 
tially at a right angle to the handle sections, and holding the latter substan- 
tially flush with each other, the whole constructed and adapted for use. " 
J3«Mnot infringed by the Aloe razor, the sections of whose guard-plate are 
not 60 hinged as to fold on each other. 

a. Bame. 

• The second claim of said Heitner patent Is: "The combination, with the 
cutting blade, of a guard-plate constructed in sections, which are hinged to- 
gether, and constructed with the stops for regulating the positions of the sec- 
tions, one section adapted to support the cutting blade, and the remainder 
forming a handle, interstices at Ûie junction of the blade section with the 
handle sections, and the spring for clampin|; the cutting blade and holding 
the sections in a spread, or unfolded condition, the whole constructed and 
adapted for use. " Meld not infringed by the Aloe razor; the latter not having 
a spring which permits the sections, when not in use, to be f olded together 

In Equity. Bill for infringement. 
Louis O. Eaegener, for complainants, 
James A. Hudson, for respondents. 

Shipman^J. This is a biU in equity to restrain the défendants fronj 
the alleged infringement of letters patent No. 229,127, dated June 22, 
1880, to John Heitner, for an improved razor. The patented invention 
is an improvement upon the Monks razor, which is described in letters 
patent No. 206,473, dated July 30, 1878, to John Monks. The Fon- 
taine razor, first patented in France in 1879, and afterwards in this 
country in 1881 , is of the type of the Monks razor. The Monks razor 
consisted of a"blade-holder, which was bent at right angles, one aection 
of which held the blaide, and the other served as a handle. The blade 
was held in place by ears bent around its ends. The cutting edge of the 
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blade was adjacent to the angle in the blade-holder, and at tMs angle the 
blade-holder had a séries of interstices which permitted the escape of the 
lath«r. Heitner's object was to turn the rigid bladp-holder and handle 
into a folding razor-handle. Hè acoomplished it by dividipg the plate 
into three sections, which were hinged together by butt hinges so as to 
liniit their movement, and were so hinged that the part which held the 
blade folded down upon the section of the handle nearest to the blade, 
and the third section, or the end of the handle, folded over the blade- 
holding section, so as to inclose the blade. The device was then folded 
together in book form, so that it occupied a very small space, and could 
be safely carried in the vest pocket. When the razor is in use, the sec- 
tions are retained in a rigid position by a spring, which is pivoted to 
the middle section by a rivet, and which can be tumed so that its free 
end rests upon the baek of the bladeand serves as a brace to keep the 
blade-holding section in a perpendicular position, while the other end 
bears upon the third section ûxià serves as a buttôn to hold it in Une 
with the second section, and prevent its folding up. When the razor is 
not in use, the spring istçmed at right angles to its former position» 
and parallel with the folded aides' of the razor case. The invention was 
an ingenious and a patentable one, but it simply consisted in the method 
of folding, and, when unfolded, of holding the three sections in place by 
the lateraily moving spring. The claims of the patent are as foUowa: 

"(1) The combination,.with the cutting blade, of a guard-plate constructed 
in sections, which are iiinged to fold on «ach other, — one adapted to support 
ttie cutting bladei and the reznainder fortning a handle, — interstices at the 
junction of the blade section with the handle sections, and means for holding 
the blade sections substantially at a right angle to the handle sections, and 
holding the liititer substâfatially flush w^lth each othér, the whole constructed 
and aJapted for use, substantially as described. (2) The copibination, with 
the cutth^ blade. of a guard-plate constructed in sections, which are hinged 
together, and constructed with the stops for regulating the positions of the 
sections, — one section adapted to supportthe cutting blade, and the remainder 
forming a handle,— interstices at the Junction of the blade section with the 
handle sections, and the spring, g, for clamping the cutting blade and hold- 
ing the sections in a spread or unfolded condition, the whole constructed and 
adapted for use, substantially as described." 

The Aloe razor is also a folding razor, and an improvement upon the 
Monks implement. It is made of four sections, which are hinged to- 
gether; the first constituting the blade-holder, and the other three con- 
stituting the handle. When the razor is in use the three handle sections 
occupy positions relatively to each other, so that when viewed edgewise 
they are 6f Y shape, the blade-holder being arranged across the open end 
of the Y, the second section being hinged to the blade-holder adjacent to 
the cutting edge of the blade, and the third and fourth sections being 
hinged to tiae opposite edgèôf the second section, and extending from 
the hingingaxis in opposite directions, "the third section projecting away 
from the blade, and the fourth section extending towards fhe blade and 
terminatirig at the back of the latter." The fourth section answers the 
purpose of the Heitner spring in keeping the blade pressed down in its 
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place, and preveuting any movement of the blade-hôlder. When the 
razoristo be put away, the second and fourth sections are sprung apart, 
60 as to release the blade-hdlder from the fingers of the fourth section, the 
blade-holder drops into Une with the second section, and the fourth sec- 
tion drops upon the second section, with which the third section is in 
line. The first, second, and third sections are thus in line with each 
other, and the fourth section lies down upon the second section. The 
rasSor is flattened out, the blade is no longer helJ in place, and ùie whole 
is placed in a shallow box for safe-keeping. The two devices differ in 
this respect: the blade-retaining spring of the Heitner razor swings later- 
ally, and the two end sections fold upon the third, as the twa ends of a 
sHeet of note paper fold upon the middle part of the sheet. The blade- 
retaining section of the Aloe razor does not swing laterally; it drops upon 
the second section, while the other three sections fall into line with each 
other, and a flattened device is formed which must be put into a case. 
Thé Aloe razor is included in the literal terms of each claim of the Heit- 
ner patent, and if the claims are to receive a literal construction, there 
is no doubt of the infringement. I do not think that the patent should 
be thus construed, and include ail folding razors which corne within the 
gênerai language of the claims. The eiitire scope of the Heitner inven- 
tion uiay properly be said to consist in the manner in which the Monks 
razior was permitted to be folded. The spring was swung around later- 
ally, and then, in the language of the spécification, "the blade section, 
B'jis folded down on the handie section, B", and the handle section, B'", 
is folded down upon the whole." The Aloe razor was folded up in a 
différent way, and does not hâve the advantage of the peculiar and in- 
génioûs compactness of the Heitner device. Inasmuch as the sections 
of the guard-plate of the Aloe razor are not hinged to fold on each other, 
the first claim of the Heitner patent is not infringed; and inasmuch as 
the Aloe razor does not bave a spring which permits the sections, when 
not in use, to be folded together, the second claim is not infringed. 
The bill is dismissed. 



. lERicAN Bell Tel. Co. et al. v. Southern Tel. C!o. et al. 

(CweuU Court, S. D. Arkansas. April 21, 1888.) 

• 

1. Patents fob Inventions— Téléphones — Infringement. 

The Bell téléphone patent, having been held by the suprême court to extend 
the idea of, and not the mère device for, the transmission of vocal sounds 
by means of electrical undulations which are similar in form to the air vibra- 
tions that constitute the souiids to be transmitted, défendants' instruments, 
which, although in some respects différent from the Bell patent, produce elec- 
trical changes corresponding to the vibrations of sound waves caused by ar- 
ticulate speech, must be beld to be an infringement of the Bell patent. 

2. Bamb— IjAOhes. 

Défendants resisted an application f or aprelîminary injunctîon on the içround 
that complainants were guilty of lâches. Défendants engaged in their enter- 
prise in the summer of 1885, and this suit was brought in the fall of 1887. For 
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two years before suit défendants had been in opération, and had built up a 
business of 400 téléphones. The f act that they were establishing the buain ess 
was well known to complainants, who took no steps to restrain them. But, 
before and at the time défendants began tbeir business, complainants and 
their patentée were carrying on litigation in several courts of the United States, 
and in many ways were vigorously asserting and enforcin^ their claims, and 
a case involving the validity of tnat patent was then pending in the suprême 
court, ail which facts were well and publicly linown. Held that, as défend- 
ants chose to rely upon their belief that the suprême court would hold the 
Bell patent invalid, they could not complain of the conséquences of a différ- 
ent décision, nor urge lâches on the part of the complainants, and the injunc- 
tion should issue. 

In Equity. Bill to restrain infringement of patent. 

James J. Storrow, John McClure, and Eben W. KimhaU, for complainants. 

U. M. Rose, Casey Yowng, and J^erson Ohandler, for défendants. 

Breweb, J. When I came hère I did not expect the burden of this 
case to fall on me, but thought I had only come to assist my Brother 
Caldwell, and advise with him. But the circumstances were such that 
it seemed necessary that I should take the sole responsibility, and that 
he should look after other matters pending, aside from this case. I did 
not want to take the case. I avoid pia.tent cases when I can. And yet 
this happened to be one involving questions to which my attention has 
been directed as a matter of intellectual interest for the last two or three 
years; and from time to time, as the opinions of the varions courts hav^ 
been announced, I hâve examined each opinion, and studied with inter- 
est and curiosity the varions questions presented and passed upon. When 
this bill was filed, no décision had been announced by the suprême court 
of the United States, although several opinions had been promulgated by 
circuit courts, and hence much of the testimony taken in this cause waa 
with référence to matters which it was apparently thought might be pre- 
sented for.examination hère. But on thé 19th of last month the suprême 
court decided the Téléphone Cases,^ aùd that décision puts but of consid- 
erafibn many matters that would otherwise be fair subjects for discus- 
sion. Of course, the décision in that cause is not a final adjudication 
as between thèse parties. The proceeding there was res inter alios acta, and 
not conclusive upon this litigation. Many questions of fact which, as 
between the parties thereto, were settled, — such as the question as to the 
priority of discovery, — are not settled as between thèse parties by that 
décision. That question is still so far open that when that court has a 
• new case before it, if brought between other parties, and upon différent 
testimony, it may déclare that Mr. Bell was not the first discoverer and 
inventer. Thu.s the suprême court, about two years ago, after a careful 
investigati&n, sustaiued what is known as the "Drive-^Well Patent," but 
in the next year the same court declared that patent void, because the 
testimony showed the entirely new fact of a prior public use. Some 
years ago I sustaiued the Glidden patent for barbed-wire fence. After- 
wards Judge Shikas held it invalid, because of a prior use and invention 
not shown in the case before me. But it unquestionably appears from 

'8 Sup. et. Kep. 7T9. 
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the décision of the suprême court, not only that it upheld Mr. Bell's pat- 
ents, but that after carefully considering its construction it gave it a very 
broad scope. In cases, even, between other parties — certainly on motiona 
forpreliminary injunctions — ^that décision must beaccepted as conclusive, 
unless perhaps there should be developed unexpectedly a clear showing of 
new matter. If, for instance, in this case there was presented something 
which was absolutely new in this liligation, something that was very clear 
and conclusive, this court might refuse an injunction, notwithstanding 
the décision of the suprême court affirming the validlty and determining 
the scope of that patent. But in ail ordinary cases on an application for 
a preliminary injunction the décision of the suprême court must be ac- 
cepted as conclusive, both as to the validity of the patent and as to its 
scope and extent. That relieves me of much labor. 

I understood the counsel in their argument to state that from previou» 
décisions it must bave been expected, and that it was expected, by the 
profession generally , that the suprême court, if it found against the valid- 
ity and priority of Mr. Drawbaugh's claim, would sustain the Bell patents 
as broadly as they bave been sustained. This may bave been the ex- 
pectation and belief of the bar in the east, but I am inclined to think, 
from conversations with members of the bar who hâve given this matter 
investigation, that that was not the expectation hère, and that the belief 
was that even if the patent was sustained, and Mr. BeU decided to be 
the first who made the invention, the patent would be so limited as to 
make it a patent for the particular apparatus described, or for the partic- 
ular and limited mode which was embraced and developed in the précise 
apparatus shown. But I think no man can read this opinion of the su- 
prême court and compare it with other deliverances of that court upon 
patent cases without peroeiving that, in language as clear and potent as 
it is possible for language to be, it has afErmed the validity of the patent, 
and has decided its scope, without limiting it to the mère apparatus, and 
has held that it extends to bis whole method of transmitting and repro- 
ducing vocal sounds. His method, as he states it in bis paient, and as 
the suprême court construes it, covers the whole matter of thetelefihonic 
transmission of speech, because the essential part of it consists in the 
transfer to the electric current, and the transfer by that current, of the 
vibrating motions caused by the human voice in the utterance of speech. 
Let me tum now to the opinion. The chief justice say s: 

"The important question which meets us at the outset in each of thèse cases 
is as to the scope of the fifth claim of the patent of March 7, 1876, whicli is as 
follows: ' Tlie method of an apparatus for transmitting vocal or other sounds 
telegraphically, as herein described, by causing electric undnlations, similar 
in form to the vibrations of the air accompanying the said vocal or other 
sounds, substantially as set forth.' " 

That is the idea of the transmission of thèse sounds by means of elec- 
trical undulations which are "similar in form" to the air vibrations that 
constitute the sounds to be transmitted. The court continue: 

"Thé question is not whether 'vocal sounds' and 'articulate speech' are 
used synouytuously as scientific terms, but whether the sound of articulât» 
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speech is one of the « vocal orotWer soundg ': referred to in this cla(im Ot the 
patent. We hâve no hésitation in sayjng that It is, and that, , if the patent 
can be snstained to the full extent of .Yrliat, is now contended for, it gives to 
Bell, ànd those who claim underhim, the exclusive use of his art for that 
pùrpoSe, ùntil the expiration of the stàtùtory term of his patented rights. In 
thiâ'art— or, what is the same thing under the patent làw, this process, this 
way of transmittingspeeeh — electricity, one of the forces of nature, is employed, 
but electrieity, left to itself, will not dô what is wanted. The art consists in 
80 eontrolling the force as to make it accomplish the purpose. It had long 
been believed that if the vibrations of air caused bythe voiceinspeakingcould 
be reproduced at a distance by méans of electricity, the speech itself would be 
rèprbduced and understood. How to do it was the question. Bell discovered 
that it could be donebygradually changing the intensity of a continuons elec- 
trie Current so as to make it correspond exactly to the changés in the density 
of the air caused by the sound of the voice. This waâ^his art. He then de- 
vised a way in which thèse changes of intensity could be made, and speech 
actually transmitted, Thus his art was put in a condition for practical use. 
in doing this, both disoovery and invention, in the popular sensé of those 
terms, were involved; disoovery iii IJnding the art, and invention in devising 
the œeans of making it useful. For such discoveries ànd such inventions the 
law has given the discoverer and inventer the rightto a patent — as discoverer, 
ior the useful art, process, method of doing a tliing he has found; and as in- 
ventpr, for the means he has devised to make his discoveryoneofactual value. 
Other inventera may çompete with him for the ways pf, giving effect to the 
discovery, but the new art he has found will belong tdhi^n, and those claim- 
ing under him, during the life of his patent.'* 

Thp,t is, the intensity of the current was changed in accordance with 
the fôrm or character of each vibration. And then, again, the language 
of the court implies, what seems to me from my study of the téléphone 
to be a necessary physical fact, that in no other way can electricity bo 
actually made operative to convey those peculiar vibrations. That is the 
main idea of the patent. There must, of course, be something more 
than the bare idea; there must be some machine to make it practically 
useful. But the patent is not limited to the employment of it by that 
particular apparatus. The court further says: 

"Ao effort was made in argument te confine the patent to the magnéto in- 
strument, and such modes of creating electrical undulations as could be pro- 
duced by that form of apparatus; the position being that such an apparatus 
necessarily implied a closed circuit, incapable of being intermittent. But this 
argument Ignores the faot that the claim is — First, for the process; and, sec- 
ond, for the apparatus. It is again said that the daim, if given this broad 
construction, is virtually • a claim for speech transmission by transmitting it; 
or» in other words, for ail such doing of a thing as is provable by doing it.' 
it is true that Bell transmits speech by transmitting it, and that, long before 
be did so, it was belieyed by scientists that it could be done by means of elec- 
tricity, if the requisitfl electrical effect could be produced. Precisely how that 
subtle force opérâtes under Bell's treatment, or what form it takes, no one 
can tell. Ail we know is that he found out that by changing the intensity 
of a continuons èuïrent. so as to makeit correspond exactly with the changes 
in ,th,e density of air caused by sonorous vibrations, vocal and other sounds 
could be transmitted and heard at a distance. This was the thing to be done, 
and Bell discovered the way of doing it. He uses electricity as a médium for 
that pnrpose, just as air is used within Speaking distance. In effect, he pro- 
longs the air vibrations by the use of electricity. No one before him had 
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found out howto use electricity with the aameeffect, To use it with success 
it must be put in a certain condition. What that condition was he was the 
flrst to discover, and witb his discovery he astonisbed the scientific wprl(i." 

Then the court quotas from some of the scientific commendations, and 
adds: "Surely a patent for such a discovery is net to be confined to the 
mère means he improvised to prove the reality of his conception." It 
foUows, and this, to my mind, is suprême as to the scope of the patent, 
that by its terms, and by the décision of the court, it covers the idea of 
the transmission of the vibrations of articulate sounds by undulatory 
currents of electricity. Thèse undulations are the means of reproducing 
huraan speech at a distant point, because they repeat electrically the same 
vibrations. The sound vibrations are, so to speak, converted into corre- 
sponding and similar vibrations of electricity, as though thèse forces of 
nature, though différent, were convertible, and what was done by the 
one could be, and in the téléphone was, copied by the other. The idea 
was that when the vibrations created by the organs of speech acted on 
the electrical current they set up in the electrical force the same variations 
or vibrations, transferred thèse vibrations to the electricity, which iu 
tum transferred them to the (Mstant point. That is the idea on which 
Mr. Bell's instrument is based. The différence between putting into the 
current of electricity undulations which are copies of the vibrations 
caused by the human voice, and using a regular and uniform current of 
electricity, merely broken up by intermissions, or what is called a"make 
and break," is very clear. Take the old Morse instrument. In that the 
currents of electricity are uniform; they are merely made and broken, 
and there is nothing like any change in form or strength. Suppose we 
load each barrel of a revolver with a buUet of the same size, density, and 
shape, and shoot one after the other, they impact upon the objéct on 
which they strike with successive blows which are uniform, systeinatici 
and regular. When a current of water flows through a pipe, if we sud- 
denly tum a stop-cock we simply break the current; as soon as it is opened , 
and the water moves again, it flows with a uniform motion, and makes 
only a similar impression upon a far-ofif object. But Bell's idea of the 
transmission of sound is that the vibrations are irregular and différent 
for each word; somewhat as if y ou put a paddle in the water and wave 
it backward and forward irregularly. Then the wave-like motion of the 
water is like that of the paddle. That is Mr. Bell's idea. The wave^ 
like changes in his current are irregular, just like the irregular to and fro 
movement in the air which produces his electrical waves. That-is what 
the suprême court says his patent is for. He takes a current of electric- 
ity which is uniform and regular, and continuons in its flow, and changes 
that current by the vocal impulses, such as are made by articulate speech; 
so that the current, instead of being simply continuons and uniform, 
corresponds exactly with the variations of the vibrations in the air* 
Looking at it from that stand-point, it seems to me impossible to trans- 
mit human speech by electrical currents otherwise than by giving to 
those currents variations harmonious with and corresponding to the vari- 
ons vibrations of the air. It would be impossible to do it by sending 
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regular and uniform curïents merely broken up. If you should merely 
break up a uniform current, preserving in successive volumes its uni- 
formity of flow, it would be a physical impossibility ever to transmit 
speech by means of it; for it seems a physical impossibility ever to trans- 
fer human speech otherwise than by getting the current itself to correspond 
to the peculiarities of the vibrations which constitute that speech, and 
which the current must transfer. That there is in ail articulate speech 
something that may be called a "pause" between one vibration and an- 
other, and that that infinitésimal pause will cause a corresponding instant 
of ho motion or no change in the electrioal current whigh transmits that 
speech, is obvions. When I speak there is not, in one sensé, an unbro- 
ken and continuons flow of sound. In every vibration of the air there 
is an instant when, having moved in one direction, it ceases to do that, 
and begins to move in the other; and so, in an electric current which 
copies that vibration, there would be the same corresponding infinitésimal 
break and flow again. And besides that, between each sound, or between 
each Word or each syllable, there is a pause in the air vibrations, and so 
there would be in the electric undulations which copy them. But that 
is not a broken current, like the current of the Morse telegraph. When 
we speak of a continuons current in the téléphone we mean a current 
which has such continuity as the air vibrations and motions bave in 
speech. It was argued at the hearing that the defendant's instrument 
had breaks of current which accompanied the varions changes in the mo- 
tion of the instrument acted on by the voice. It was said that the use 
of the induction coil showed that there were breaks in the currents, and 
also that there were two separate circuits, the primary and the secondary, 
and that the current did not flow, and was not continuons, from one 
into the other. Neitherof thèse considérations are new in this litigation. 
Both were presented to the suprême court. Suppose ail that to be true, 
just as stated. If the suprême court had decided that thère must be only 
one current, and that the current must be absolutely continuons, there 
might perhaps be force in that contention. But the idea which the su- 
prême court rested on was that of a current c ntinuous and undulating 
in the sensé in which I hâve described it, like the vibrations of the air, 
corresponding to its motion, and not "merely" intermittent. It would 
not make any différence, in my opinion, if there were half a dozen cur- 
rents co-operating with each other, so that at the last the transmitting 
current took up the undulations corresponding to the air vibrations, and 
carriedihem to the distant point. The idea expressed by the suprême 
court is that stated by the knguage of the spécification: Causing and 
cmploying electrical undulations "similar in form" to the air vibrations 
accompanying the vocal or other sounds to be transmitted. That is the 
idea. That is the art or méthod which is patented; the same variations 
in the electricity as in the air,— ^similar to the changes in the air vibra- 
tions, and co-extensive with them. To one who has read this opinion 
of the suprême court with that view of the opération by which speech is 
transmitted, there can be but one conclusion as to the fact that the vari- 
ons instruments which are used by thèse défendants infringe. Whatever 
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else they do or do net produce, Ihey produce electrical changes which 
correspond to the vibrations of Sound waves caused by articulate speech, 
and those are the "undulations similar in form to the air vibrations" de- 
scribed in the patent. Thus far I hâve very little trouble in reaching a 
view which disposes of this part of the case. 

The other question is more embarrassing, and that is whether a pre- 
liminary injunction under the circumstances of this case would be proper. 
Thèse défendants engaged in this enterprise in the summer or fall of 
1885. This suit was brought in the fall of 1887. For two years before 
this suit was instituted the défendants had been in opération, and had 
built up a business of some 400 téléphones. The fact that it had estab- 
lished or was establishing its business was well known to the Bell Com- 
pany, and still no suit was instituted for a period of two years. Gener- 
ally, a doubtful question of fact ought not to be settled on ex parte affi- 
davits. In this application for an injunction the case is presented on 
both sides by affidavits, and aflSdavits are not very reliable testimony. 
The case, it is urged, ought to wait until the witnesses could be exam- 
ined and cross-examined", and only after that full investigation, which 
is more certain of eliciting the truth, ought an injunction to be issued. 
At the hearing the important question which the counsel relied upon as 
doubtful was whether the process by which their instruments transmit- 
ted speech consisted in the use of undulatory waves, or of the absolute 
make and break of a current which was uniform between the breaks; 
and they urged that that question ought not to be settled on a prelimi- 
nary investigation, or by any means short of a fuU hearing upon the ex- 
amination and cross-examination of witnesses. Where there is a doubt- 
ful question of fact the court will generally wait until witnesses hâve 
been produced and been examined and cross-examined. And if this 
case was a case which turned upon the weight to be given to the testi- 
mony of witnesses on such a subject, the argument would be forcible. 
Suppose that I entered into, or claim to hâve entered into, possession 
of a tract of féal estate, and, having left it, come back 20 years after, and 
upon the question of an injunction the défendant claims a continuons 
occupation, and I produce affidavits and he produces affidavits as to 
whether there was actual entry and possession by me at that distant 
time, — that présents a question that in the very nature of things may be 
doubtful, and affidavits on such a matter may control the courts very 
little. It is a question that particularly présents a subject for cross-ex- 
amination of the witnesses. But I hâve had enough expérience in pat- 
ent cases to know there never was a patent of any intricacy in which ex- 
perts could not be produced on either side, men of intelligence and sci- 
entific acquirements, ability, and integrity, who would file their affida- 
vits on one side or the other. But no amount of that kind of évidence, 
as a rule, will overcome what the court can clearly learn from an intel- 
ligent examination of the instruments themselves. The examination of 
those instruments, with the explanations given by Mr. Young and Mr. 
Storrow, on one side and the other, in regard to Ihe respective apparatus, 
is testimony that is full and satisfactory. You see the instruments, and 
v.34F,no.lO— 51 
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you examine them to ascertain the proôesa, with the explanations of ftesp 
gentiemen, who are fully compétent to explain. This is not a case where 
thè investigation is surroimded with doubtful questions of fact, which 
conld be cleared up by bross-examination bf the witnesses. 

Another argument urged against this motion is that of lâches, and 
rests upon the delay of complainant. A man who stands by and sees 
his neighbor go onto his land and dig a cellar and put in a foundation 
and bùild a house, and waits from day to day and month to month and 
year tb year, and says nothing to restrain him from the use and waste 
of'his money, and afterwardfe wants to turli round and take his money 
and the products of his labor and : time, does that which shoeks any 
man's sensé of right. If he knew this man was using his time, labor^ 
andmoney to improve his property, he should hâve tried to restrain him; 
thèn, if the trespasser still persists, it is the trespasser's own fault. The 
défendants claim that ; the plaintiffs did not bring their suit until two 
years after the défendants built their exchànge, and thàt is the fact. But 
no definite length of tiïne constitutes lâches. This défense always dé- 
pends upon the circumstances of the case. If thèse défendants had pro- 
ceeded to make their investment, believing that they had a right to use 
their téléphones, and believing that noclaim was made to the contraryv 
and had: been led into this condition by inaction and silence on the part 
of the plaintiffs, with full knowledge of what the défendants were doing, 
of course ît would bè iinfair to stop them now, before the case is tried 
in the UBUal way. But in this case the fact that Mr. Bell had thèse pat- 
ents, and that he was insisting upon hisclaims in the broadest extent, 
as broadly as he doès now, and was carrying on litigation in several 
courts of the United States, and that several courts in the various circuits 
had confirmed their validity and their scope as he contended for it, and 
that a ntimber of thèse cases were pending in the suprême court of the 
United States, and that most earnest and vigorous proceedings were be- 
ing carried on by the Bell Company to enforce its claims, and that one 
department of the government was affirming fraud in the patents, and 
was about to institute proceedings for the purpose of canceling them,— 
thèse màtters were of common knowledge. The défendants, in the face 
of those universally known facts, and, it is proved, with actual knowl- 
edge of the existence of the litigation and the décisions, and of the fact 
that litigation was pending in the suprême court of the United States, 
which would sooner or later be determined, entered into this business- 
Th^y sày they believed that the patent woùld be deeided to be void, and 
that they believed that the government suit would be a protection; and 
I hâve no doubt they believed this. If the patent had been defeated in 
the suprême court, there would be no înjunctionj and they would befree. 
But this was one of thé matters to be determined by that court. Under 
those circumstances, can it be said, whèn thèse snits were finally detar- 
mined and Mr. Bell sustained to thefullest extent claimed by him, that 
he should be answered hère by the claim that, as he had waited until 
his rights were determined, he was too late to enforce them; and, because 
the défendants had infringed for two years during the litigation they 
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were watching, they should not be întérifered with for six mônths, or nine 
months, or some othèr tiitte afterwards. It is a case where, to use a 
common phrase, a man bliys into a lawsuit, and ihust tiike his chances 
of the resuit; for hère the: défendants knew ail about the litigation, and 
what the conséquence of a décision by the suprême court must be, and 
based their expectations on the belief that the litigation would terminale 
adversely to Mr. Bell. But it bas ended in his favor. 

This case ia of much importance, and I bave beard several days' ar- 
gùment on the motion, and given it ail the considération possible during 
the week. It is évident frbm what bas been said that the complainants 
are entitled to the preliminàry injunction asked for, ànd it is granted. 



American Bell Tel. Co. d cd. v. Southekn Tel. Co. a al. 

(Cireuit Court, E. B. Arkamas. April 17, 1888.) 

1. Patents fob Inventions— Action for InprIngbment— Pleading. 

The avéraient, in a bill for injunction against Infringemént of a patent, that 
complainant's patent bas been adjudicated by another circuit court, and held 
valid, being in accordance with the rule that a party seeking relief by injunc- 
tion must flrst establish his title at law, is proper. 
8. Same. 

The allégation that complainanthas a patent, describing it in a gênerai way, 
coupled with profert of the patent, is sufficient. The prof ert is équivalent to 
an avcrmeut that he bas title to ail the rights speciflcally described in such 
patent. 
8. Same. 

In a bill for injunction against infringemént of a patent, the simple aver- 
ment that the défendant has iufriuged, without specifrlng in wbat particuIarS, 
is sùfflcient. 

In Equity. Bill for injunction against infringemént of patent. On 
exceptions and spécial demurrer to bill. 
James J. Storrow, John McClure, and Eben W. KimhaU, for complainants. 
U. M. Rose, Oasey Young, and Jefferson Ohandler, for défendants. 

Brewer, J. In référence to the matters that were argued yesterday, 
I hâve but thèse few words to say: One of those matters is the excep- 
tions to the bill, for impertinence. The défendants say that the matters 
contained in said bill, beginning with the words, "The most important 
in said suits," in section 7, and ending with the words, "are owned by 
the said respective défendants," at the close of section 24 in said bill, 
are irrelevant and impertinent. Their challenge is to the substance of 
those statements, rather tban the manner in which they are made. They 
are avennents of the fact of prior adjudications on the validity of the 
patents. This is a bill for injunction; and the old equity rule — a rule 
which is not enforced, perhaps, with the same strictness, or in as many 
cases now, as formerly — ^is that a party must establish his title at law 
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before he cornes înto equîty for injunctive relief; and it îs in carrying eut 
that idea that thèse averments are introduced, and commonly intro- 
duced, into bills for injunction, because the complainant's title of course 
is hia patent. When he has an adjudication elsewhere that it is valid, 
■while it may not be conoluaive, — of course is not conclusive, — and may 
not be any évidence as to whether the défendant has infringed, yet it is 
an adjudication in favor of and sustaining his title. He has a judgment 
or decree, and, as the patent is a grant frpm the fédéral government of 
certain rights, — a grant which dépends not at ail upon any local statute 
or State law for validity or extent, — ^whenever anywhere in the United 
States, by any circuit court, there is an adjudication that the patent is 
valid, it is an adjudication which, though not conclusive upon any other 
circuit court, is certainly very persuasive upon ail; and this, because there 
should be a uniformity of ruling as to the validity and extent of a title 
given by a patent granted by the government. When a party cornes in 
applying for injunctive relief in a patent case, it is the commonest thing 
in the world for him to a:ver that his patent has been adjudicated else- 
where by Bome circuit court, as showing that there has been such an ad- 
judication upon the validity of his title as may jùstify a court in grant- 
ing a preliminary injunction. It is only in carrying out that idea that 
those averments are introduced; and it seems to me, both upon reason 
and upon the gênerai practice in patent cases, that it must be held that 
such averments are proper, and the exceptions to them should be over- 
ruled. Parker v. Brant, 1 Fish. Pat. Cas. 58; Manufacturing Co. v. Rub- 
ber Co., 3 Sawy. 642; TilghTmn v. Prodor, 102 U. S, 707. 
j So far as respects the other matter,— the spécial demurrer to the bill. — 
the bill allèges that the complainant has a patent, giving number and 
date, and, in a gênerai way, that it is one for the process of téléphonie 
transmission of words, and makes profert of the patent. The weight 
of authority is that the profert of any recorded instrument is équivalent 
to annexing a copy, {Bogart v. Hinds, 25 Fed. Rep. 484, and cases cited; 
Post V: Hardware Go, , 26 Fed. Rep. 618;) and if a party avers that he holds 
title to anything by a certain instrument, which he annexes, and that 
instrument both grants the title and describes the fuil extent of the rights 
conferredj-rand the patent does that; it is a grant from the government, 
and it describes exactly and specifically what is granted, — it is équiva- 
lent to an averment that;he has title to ail the rights specifically described 
in such instrument. It would not be assisted or strengthened by sep- 
erate averments that he held a right to this claim and that claim, enuraer- 
ating them specifically. He avers that he has title to ail when he says 
that he has a patent which contains ail. , I should think, therefore, both 
upon principle as well as upon authority, that that objection ought to 
be dverruled. On authority, the other objection, must aiso be overruled; 
that is, the objection that there is simply a gênerai averment that the 
defendapt infringes. It is not ao easy to sustain that upon principle, 
because, as was well stated by counsel hère, ihe exactness and cer- 
tainty of equity pleadings would seem very properly to require that, 
instead of a simple avermept that the défendant has infringed, particu- 
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larly in a case where a patent covers many claims, — ^in this case also 
covering both a process and an apparatus, — it would narrow the inquiry 
if the averments were made spécifie that the infringement was in référ- 
ence to one claim, and not in référence to the rest. Still, whatever might 
be the décision if the matter was open to question, the practice is very 
gênerai in bills in patent cases to simply aver that the défendant has in- 
fringed. Practically, so far as the présent application is concerned, the 
certainty which is desired will be made patent by the facts that are pre- 
sented in the moving papers; and practically, too, in ail litigation be- 
fore the question cornes up for final hearing, the exact point of the in- 
fringement is so developed, by the testimony or otherwise, that the par- 
ties are not misled. So, while as a matter of principle it may not be so 
easy to sustain this practice, yet, in view of the great weight of authority 
as to the form of pleadings that are sufficient in patent cases, this objec- 
tion must also be held not well taken, and the spécial demurrer will be 
overruled. Pitts v. WkUman, 2 Story, 609; Turrdl v. Oammerrer, 3 Fish. 
Pat. Cas. 462; Havenv. Brown, 6 Fish. Pat. Cas. 413; McMillan v. Tram- 
pmiaiion Co., 18 Fed. Rep. 260; McQty v. Ndsm, 121 U. S, 484,7 Sup. 
a. Rep. 1000. 



Phe Sidonian.' 

Gentilli v. The Sidonian. 

{BUfrict Court, E. D. New Tork. April 19, 1888.) 

Shipping — Lœbktt to Call at Any Pobt — Quabantiked Pokt— Détention 
—Damage to Fruit Cabgo— Bill of Lading — Evidence. ; 

The shipper of a cargo of fruit took from the ship a bill of lading contain- 
ing permission to the vessel to call at any port or ports. One port, at whicli 
the ship was accustomed to call, was known to ail parties to be quarantined. 
Evidence was given to show that the agent of the ship gave the shipper to un- 
derstand that the vessel would not call at the quarantined port. Nevertheless 
the shipper thereafter accepted the bill of lading containing the permission, 
without objection. Thereafter the ship did so call, and was detained in quar- 
antine, and by such delay the shipper's fruit was damaged. Held, that the bill 
of lading governed, and that he could not recover in an action brought upon it. 

UUiO, Ruebsamm & Hubbe, for libelant. 

Wing, Shoudy & Putnam, (0. 0. Burlingham,') for claimant. 

Benedict, J.. This is an action to recover damages for a breach of a 
contract of aff'reightment. The libel sets forth a bill of lading, issued for 
the transportation in the steam-ship Sidonian of 1,500 boxes of lemons 
from the port of Genoa to the port of New York. It also avers a pay- 
ment of the freight, and a failure to delivcr the lemons in like good order 
and condition as they were shipped. The libel further avers that the 

'Reported by Edward G. Benedict, Esq.., o/ the New Yoi-k bar. 
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damage totbelemons arose frora tbe length of the voyage, owing tothe 
façtthat the stçam-sMpv «fterleaving Gtenoa, called at Palermo, in Sicily, 
when, it had been agfeed; that she should not call tbere. The bill of lad- 
iilg, wbicb is made part of the libel,;describes the voyage as from Genoa 
to New York. It contains also.the following clause: "With liberty to 
call at any port or ports, in any rotation, for any purpose wbatever." It 
appears firom the évidence that, prior to the shipment of thèse lemons, 
a quarantine had be^-n eatablished at the port of Palermo, whereby a ves- 
sel coining from Genoa was compelled, before entering the port of Pa- 
lerœio, to go to theisland of Gaeta,an;d there remain for the period of 10 
days. There is évidence to show that, prior to the shipment of the lemons 
the agent of the ship-owner gave the shipper to understand that the ship 
would not call at Palermo on this voyage. But it also appears that, upon 
the shipment of the lemons, the bill of lading upon which this action is 
based \|?fts jssued by the ship, and received by the shipper without ob- 
jectiQn; the fact of the establishment of the quarantine at Palermo being 
tiien known to ail parties. Thereafter the ship called at Palermo, that 
being pne of the ports ordinarily touched at by the vessels of this line on 
their voyage to New York, and in conséquence was detained by the quar- 
antine 10 days. Upon thèse facts the libelant asks at the hands of this 
court a construction of the bill of lading so as to exclude the port of Pa- 
lermo from the liberty to call mentioned in the bill of lading, upon the 
ground that, after the establishmerit of the quarantine, the port of Pa- 
lermo could not be entered imder ordînary circumstances, and so was not 
within the contemplatioii pf the parties to the contract. But I am unable 
to see how such a construction can be given to the bill of lading. The 
words of the liberty to call are plain, and clearly include the port of Pa- 
lermo. If the shipper had desired to exempt the port of Palermo from 
the liberty to call contained in the bill of lading, because pf the quaran- 
tine then knowh to bave been established, he should hâve procured a 
modification ôf the bill of lading. Ingtead of so doing he accepted the 
bill of lading without pbjectipn, and now brings his action upon it. It 
is impossible to permit him to recover in such an action, without setting 
aside tlie established rule which makes the written contract the évidence 
of the agreement between the parties. The libd must be dismissed, and 
with Costa. 
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TflE LoNE Star.' 

(Disiriet Court, E. D. Nea York. April 7, 1888.) 

1. SAIiVAGE— SaLVAGB SERVICES— VESSEL AT DoCK— FiBE. 

The Bteam-ship Lone Star layon the lower side of pler37, North river, New 
York, when flre Droke out on the wharf, which spread with great rapidity, 
nntil the steam-ship herseilf caught flre. Various tugs came to her assistance, 
and when the hawsers which faatened her to the pier were burned away, soine 
of theïn drew her oiit into the stream, where other tugs came along-side, and 
she was towed, water being pumped on her mean time, to the flats at Weehaw- 
ken, where she sank, and the flre was extinguished. Held, that the tugs were 
entitled to salvage. 
8. Samb — CoMFENSATioir — Différent Grades of Service — Tow âge and 

PUMPIKG. ■ 

The services rendered by the tugs to the steam-ship diSered in degree. 
HelA, that the most important service was rendered by the tug Pioneer, which 
put the line on the Lone Star by which she W«ts towéd out f rom the buining 
pier into the river. To her was awarded $1,800 as salvage. Hetd, further, 
that Dther grades of salvage services were rendered by the tugs which assisted 
in towing the steam-ship to the flats, and by the tugs which pumped water 
on the flre. To thèse tugs various sums, from $1,000 to $350, were awarded. 
8. SÀîte— Iron Vbssbl — ValuB of Salvors' Services— Basis of CojtPUTA- 

TION. 

The Lone Star was an.iron ste^m-ship. She was so much damaged by this 
flre that she was sold as a wreck. If she had received no assistance she would 
hâve bëen sunk in her slip, and would hâve been raised and sold ;as old iron, 
Eelâith&t in ascertaining the value to the ship-owner of the services rendered 
by the salvors, the amount that the owners would hâve realized from her 
sale as old iron, if she had so sunk, should be deducted from the proceeds 
of her sale as a wreck. For the purposes of this computatiqn of salvage, such 
amount saved to her owners was f ound to be from $33,000 to $29,000. The total 
award to the tugs was $8,850. 

In Admiralty. Libels for salvage. 

Eleven différent suits were brought against the wreck of the steam-ship 
Lone Star for salvage services rendered to her in the fire at Morgan's Line 
pier, in Fébruary, 1887. The suits were consolidated on motion. 

Âlexander & A$h, for Howard. 

Wing, Shcmdy & Putnam, for Kinny, Love, and Chapman. 

WUcox, Adama & MacMin, for Bridges. 

Buâer, Stiliman & Huibard, for McCaldin. 

Anwn B. Stewart, for Hofman. 

Edward D, McGarihy, for Hicks and Sullivan. 

Charlea H. Tweed and R. D. Benedict, for the Lone Star. 

Benedict, J . This is a consolidated action to recover salvage compen- 
sation for services rendered by 12 différent steam-tugs to the steamer Lon© 
Star, on the occasion of the fire at the pier of the Morgan Line, in the North 
river, which occurred on ihe 28th day of Fébruary, 1887. The fire broke 
out upon a lighter loaded with cotton lying at the outer end of pier 37. 
The pier was a covered pier, and its shed was fuUof cotton and bther 
goods. The tide was ebb, and a gale was blowing from the north-west. 

'Keported by Edward O. Benedict, Blsq., of the New York bar. 
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The steamer Lone Star was fast by hawsers to the loweT side of the pîer, 
her bow being about 200 feét inside the outer end of the pier. She had 
no cargo on board. Shortly after the fire broke out the steamer became 
enveloped in fiâmes, and ail on board left. In time the fire burned off the 
hawsers by which she was fast to the dock, and, under the influence of 
the strong wind and ebb-tide she would then bave drifted açross the slip, 
and beyond the reach of assistance, had she not been at once towed out 
of thé slip. This was done by tugs, requested to perform the service by 
the superintendent of thé pier, then présent. One of the tugs which 
towed the steamer out was the Pioneer. This tug, in anticipation of 
the burning of the fastenings of the steamer, placed herself along-side, 
and sent a deckhand named Bridges on board the steamer, at considér- 
able Personal risk, who made fast on the steamer's bow a line hauled by 
him from the Pioneer. At this time the fire was furious on board the 
steamer, so that the mcster of the Pioneer required an assurance from the 
superintendent of the pier that means of escape would be fumished to 
Bridges wheû the Pioneer should move away from thé steamer in order 
to tow her. As soon as the fastenings of the steamer burned off, the 
Pioneer, being fast to her by a line from her bow, began to move her out 
of the slip. In rendering this service she was aided by the steam-tug 
Missisquoi, which tug, at the request of the Pioneer, made fast along-side 
qf her after the steamer began to move, and with her towed the steamer 
out of the slip. At the same time, abaft of the Pioneer, under the 
steamer's port quarter, was the tug Harry Roussel. This tug, at some 
time before the steamer began to move, had made a line fast to the steamer, 
àhd began to throw water into her throùgh one of the dead-lights. She 
had also a line tO the lighter Angeline Anderson, which lighter was loaded 
with cotton, and on fire. The tugs Missisquoi and Pioneer were suf- 
ficiently powerful to tow the steamer put of the slip, and to a place where 
she could be beached, but shortly after they reached the mouth of the 
slip the towing line of the Pioneer was eut by the master of the steam- 
tug America, (who, by the way, niakes no claim to salvage in this action,) 
and thereby the steamer was at once placed in péril of going upon the 
Guion dock, pier 38. In fact, before another Une could be got to her, 
she did touch that dock, without, however, doing or receiving damage. 
As soon as possible after the Pioneer's line parted, another line was got 
on the steamer from the steam-tug Runyon. This tug, aided by the tugs 
Eeba, Missisquoi, Myers, and Cofiin, towed her to Weehawken, where 
she was beached. During this time the steamer was burning furiously, 
— "her forecastle ail roaring with fire," as the superintendent says, — and 
she waa deluged by water thrown from varions tugs which came along- 
side as soon as she was clear of the slip, and continued to pour water 
upon her, until the fire was extinguished at Weehawken. The damage 
done to the steamer was so great that it was thought undesirable to at- 
tempt to repair her, and she was accordingly sold in her damaged condi- 
tion at anction, and brought the sum of $37,500. 

That an important salvage service was rendered on this occasion bas 
not been denied; but a controversy has arisen in regard to the extent and 
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value of the services rendered by the respective tugs, and the amount of 
property saved to the ship-owners by the exertions of the salvors. In 
determining thèse questions it will be convenient to consider in the first 
place the amount of money saved to the ship-owner by the exertions of 
the salvors. It is conceded that the steamer was so injured by the fire 
as to render it proper to sell her as a wreck, and that the proceeds of 
her sale were $37,500. This sum, the salvors claim, should be taken to 
be the value of the property saved, in Computing the amount of the sal- 
vage award. But in a case like this, where the only danger was of fire, 
and wherè the vessel, being of iron, would not be wholly destroyed by 
fire, and where the vessel, if she had received no assistance, would cer- 
tainly bave been sunk in the slip, and as certainly bave been raised there- 
from as old iron, it seems to me proper in ascertaining the value to tbç 
ship-owner of the services rendered by the salvors, for the purpose of de- 
termining the amount of salvage to be awarded, to deduct from the pro- 
ceeds of the sale df the steamer as a wreck the amount that her owners 
would bave realized from her sale as old iron if she had burned and sunk 
in the slip. It is not necessary for the purpose of the computation ip 
hand to détermine with accurac}' the amount thus saved to the owners 
of this steamer. It is safe to consider that amount to be somewhere from 
$22,000 to $29,000. The case, therefore, is not one where amount of 
the salvage award is enhanced by the large value of the property saved; 

The risk to which this property was exposed is next to be considered. 
The steamer was ail on fire. Several tugs applied to by the superin- 
tendent to gointo the slip refused to do so. If aid had been refused by 
the tugs that did go into the slip, it is highly probable, although not 
perhaps actually certain, that ail that was combustible in the steamer 
would hâve burned, and the hulk sunk in the slip. It is hardly a case 
of derelict property saved to the ship-ownër, but the ship-owner was in 
such great danger of losing from $22,000 to $29,000 that that sum n^ay 
be considered as representing the value to the owner of the steamer of the 
services in question. 

Next wili be considered the extent and value of the services rendered 
by thèse various tugs, and I remark first that I consider the case one of 
continuons salvage service from the time the steamer began to move out 
Of the slip ûntil the fire was extinguished at Weehawken, participaled 
in by différent tugs at dififerent times and under différent circumstances. 
Thèse services may well be divided into three classes: First. Services 
rendered in moving the vessel from the burning pier out of the slip. 
Thèse I consider the most important services rendered on this occasion, 
and they were attended with some danger to the tugs engaged. Second.. 
services rendered in towing the steamer after she had been towed out of 
the slip, •an<l the Pioneer's line was eut, until she was beached at Wee- 
hawken. Thèse services were attended with little or no danger to the 
tugs, and many other tugs were présent ready and willing to tow the 
steamer, the services differing little in charactiBr from ordinary towago. 
T.'nrd. Services which consisted in pumping water to extinguish the 
fire. This was a necessary service to prevent the steamer from sinking. 
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It învolved some danger tbthe vessels engaged in its performance, and 
some hard labor and . eixposure in freezing weajther. In regard to the 
services rendered in towing the steamer ont of the slip from the burning 
pier, a serious dispute bas arisen respecting the part taken by theHarry 
Rbussel. Those on the Pioneer say that the Harry Roussel went in the 
slip' for the ptirpose oî saving the Angeline Anderson and her cargo of 
cbtton, then on fire, and, while so engaged, got herself into a position 
aoross the slip, from which, in that wind and tide, she could not escape 
without assistance, so that she would hâve been herself caught and de- 
stroyed by .the burning steamer when her fasts burned off, if the steamer 
had not been removed by the Pioneer; that the Pioneer pulled the Rous- 
sel into position by a line, and enabled her to swing aJong-side of the 
steamer, so that she, with the lighter Angeline Anderson attaçhed to her, 
wos in fact towed out of the slip by the Pioneer, instead of assisting the 
Pioneer to tow the steamer out. On the other hand, it is contended in 
behàlf of the Roussel that her Une was on board of the steamer before 
the Une bf any other tug, and that not only did shepour water into the 
steamer berfore shé began to move^ but also rendered efficient service by 
her motive power in keeping the steamer up to the tide as shemovedout 
of the slip. 

The case contains considérable testitnony corroborativeof the story told 
by the Pioneer in respect to the services of the Roussel, and much to the 
contrary. Gônsidering the oircumstances, confusion in the testimony is 
not to bewondered at. Upon the whole, I incline to believe tbnt the 
Roussel went into the slip for the purpose of taking out the burning 
lighter; that aftèrwards she did get a Une to the steamer, and did throw 
water into the steamer Ijefore she begah tomovefrom the slip,and then, 
when the stôanaef did move, she was to some extent aided by the motive 
power of the Roussel. : But I do not consider the services of the Rous- 
sel equal in value to thbse rendered by tiie Pioneer. Her position made 
it' 'impossible for her to render important towing service. The services 
of the Pioneer, in my opinion, were of the most value to the steamer on 
this occasion; She waa efficient to carry out the wishes of thesuperin- 
tendent of the pier, and it was at his request that she put herself along- 
side the bUTfiing steamer. Her Une run to the steamer's bows furnished 
the steamer themeans of escape, and when, through no fault of hors, the 
line parted, shè dropped back, and took a position where she could aid 
by pumping, and did pump under the direction of the superintendentof 
the piet or master of the steamer until the fire was extinguished at Wee- 
hawken. She received damage to her paint amounting to about $125, 
aiid she lost a new hawsef. To her is awarded the sum of $1 ,800. The 
Roussel Wâs a vessel twice as large as the Pioneer, but from her position 
at the stem of the steamet she was unable to afFord much necessary aid 
in the towirig service. Still, she was in the slip, — a position attended 
with somè dan'^er, — «nd she threw water from the first into the steamer. 
She wàs occupied about seven hours. To her the sum of $900 is awarded. 
The steam-tug Missisquoi was a more powerful boat than the Pioneer. 
She rendered necessary assistance to the Pioneer in getting the steamet 
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out of the slip, and she did not obtnide her services, but waited the re- 
quest of the Pioneer before ehe took hold. After the Pioneer's line had 
parted she assisted the Runyon in towing the steamer over to Weehaw- 
ken. To her is awarded the sum of $1,000. The steam-tug Charles 
Runyon was a powerful boat, valued at some $20,000. She rendered 
efficient service in getting the steamer away from the Guion pier, on whicli 
she drifted afterthe Pioneer's line had parted, and she towed her to Wee- 
hawken by her hawser. When the fire broke out, she gave up a job 
worth $40 to go to the steamer, and she lost a line worth $30. What 
she did was done under direction of the superintendant of the pier, or 
thé master of the steamer. To her is avvàrded the sum of $650. The 
Reba, valued at $6,000, assisted in towing the steamer over to Weehaw- 
ken. She acted under the direction of the superintendent of the pier, 
or the mastér of the steamer. To her is awarded the sum of $250. The 
Egbert Myers and the Coffin also assisted in towing the steamer to Wee- 
hawken, under the direction of the superintendent of thë pier. The serv- 
ice involved no risk to speak of. To each of thèse tugs is awarded the 
sum of $250. The William J. McGaldin was a steam-tug of considérable 
power. She claims to hâve rendered assistance in towing the steamer 
out of the slip, but I ara unable to diseover any services of mndh value 
rendered by her, except pumping water into the steamer. That, as I 
hâve said, was an important service. She was the largest tug présent. 
She abandoned a tow to go to the assistance of the steamer, and a length 
of her hose was destroyed by fire, and she was put to expense in ail about 
$300. To her the sum of $800 is awarded. The steam-tugs Nellie, John 
Fuller, Alice Hegarty, Jarnes A. Garfield, George H. Dentz ail rendered 
service in pumping water into the steamer after she had been taken out 
of the slip. None of them went into the slip. Their aid in towing was 
not important, and there is some évidence tending to show that in their 
anxiety to put water on the tire they embarrassed to some extent the 
opération of towing the steamer after she reached the mouth of the slip. 
To the Nellie is awarded the sum of $800; to the Fuller is awarded the 
sum of $400; to the Hegarty is awarded the sum of $400; to the James 
A. Garfield is awarded the sum of $400; to the George H, Dentz is 
awarded the sum of $40Q. To the man Bridges, who went on board the 
buming steamer to make fast the Pioneer's line, the sum of $50 is awarded, 
in addition to his share as eue of the crew of the Pioneer. 



812 vederxl, beforteb. 

Thb City of Albany.' 

The Municipal. 

New York & N. S. Co. v. Mayor, etc., of New York. 

(Disirict Court, 8. £>. Nm York. March 38, 1888.) 

CoLMSiON — Steamers Mbbtino — Misundebstanding Signals — Failuee to 
Slow and Stop. 

Respondent's tug M. was coming down the East river somewhat on the 
Brooklyn side, and libelant'B steamer 0» was going up. A ferry-boat crossed 
the river between them, whicli required tbe M. to sheer a little only towards 
the New York shore. Ttie C. gave two whistles to the tug, indicating tliat 
the latter sbould pass between her and the ferry-boat, and slowed. She heard 
no answer, and repeated tlie signais. She also stopped her engine on per- 
ceiving that the tug was still swinging towards the New York shore. The 
tug had given one blast, and continued at fuU speed, swinging acros» the 
course of the C. until near the moment of the collision. iî«W, that the tug 
was in f ault for not slowing, as required by inspectors' rule 3, on the want of 
a common understanding; for her continued sheer across the other's bow; 
and for not leversiug sooner; that the C. was without fault, and should re- 
cover her damages. 

In Admiralty. Libel for damages. 

Owem, & Gray, for libelants. 

H. R. Beekman and E. L. Wensley, for corporation. 

Bkown, J. On the 26th of October, 1886, at about 2:80 p. m., as 
the side-wheel passenger steamer Gity of Albany, bound for Norwalk, 
Conn. , was going under the East-Kiver bridge, the Catharine-Street ferry- 
boat Repubiic was leaving her New York slip just above the bridge, and 
the City of Albany slowed and stopped to pass astern of her. Soon after 
the Republic had passed, the respondent's steam-tug Municipal was seen 
coming down river, — as I find, somewhat on the Brooklyn side of the 
stream. She also exchanged signais with the Republic to go astern of 
the latter; and in order to do so, as her pilot testifies, she was obliged 
to sheer somewhat to the New York shore. The City of Albany there- 
upon gave a signal of two whistles, indicating that the tug should pass 
between her and the ferry-boat, and at the same time she slowed. Hear- 
ing no answer, and Seeing the tug still sheering towarda the New York 
shore, she soon repeated her signal and stopped. They came in collis- 
ion soon after, about opposite pier 39, not over 300 or 400 feet from the 
New York shore. The City of Albany, at the time of collision, was 
heading a little towards the New York shore; and the tug had sheered 
around so as to head either directly towards the shore or a little up river. 
Capt. Sherwood of the tug, I must find upon the weight of proof, to be 
mistaken as to bis précise place in the river; he was at least half way 
across towards the Brooklyn shore, and probably more. The direct tcs- 
timony of the other witnesses to this efifect is confirmed by the tact that 

'Reported by Edward G. Benedict, Esq., of the New York bar. 
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he could not hâve made the turn he did before collision; and by the fur- 
ther fact that, if the tug had been ohly from a third to half way across 
the river, scarceiy any sheer would hâve been necessary to enable hiin 
to pass astern of the Republic, as Coffey's évidence shows that the Re- 
public was nearly in her slip in Brooklyn at the time of the collision. 
As the tug was coming nearly straight down river, it is clear that she 
had the City of Albany considerably on her starboard bow, and the tug 
was also a considérable distance oËf the starboard bow of the latter. In 
that situation, at the time when the vessels first observed each other, and 
when they were bound to take the proper measures to avoid each other, 
there was no risk of collision, since the course of each was still well clear 
of the other, — starboard to starboard. The collision was brought about 
solely by the long-continued sheer of the tug, until she had changed fully 
eight points in her course, so as to bring her under the bows of the City 
of Albany. This was whollyunnecessary, and was bkd navigation. The 
two whistles of the City of Albany first given were heard by the pilot of 
the tug, it is said, as One only. Conceding that there was no fault in 
not understanding the first signal of the City of Albany, it was neverthe- 
less very soon plain that she was not maneuvering in accordance with a 
signal ofone whistle. Under the inspector's rule 3, which provides for 
such a case, it was the duty of the Municipal immediately to bring her 
speed down to "bare steerage way." In like manner, when no answer 
was heard by the tug to her first signal to the City of Albany, prudence 
required her to slow. The tug kept on, however, at fuU speed, till so 
near the City of Albany that her engineer did not hâve time to reverse 
the engine before collision. The faults of the Municipal , therefore, are 
thèse: Mrst, for unnecessarily aud improperly sheering across the course 
of the City of Albany; secmid, for not bringing her speed down to steer- 
age way, in accordance with inspectors' rule 3, as soon as it was plain 
that a common understanding was not had; and, third, for not backing 
sooner than she did. Upon ail the évidence, I do not find any fault in 
the City of Albany. As soon as she saw that her whistles were not re- 
sponded to, she slowed. Soon after, on repeating them, she stopped and 
backedï Her préviens naotion was moderate; and at the collision, 
though she probably had a little forward motion, to be inferred from the 
efi'ects on the tug, it must hâve been small. The tug was easily handled. 
Her continued sheer could not bave been anticipated, contrary to the re- 
peated signais of the City of Albany; and the latter's signais were the 
proper ones in the situation, and she both stopped and reversed as soon 
as stopping and reversing could reasonably be supposed requisite. She 
cannot, therefore, be held in fault. The Greenpoint, 31 Fed. Rep. 231. 
The libelant is entitled to a decree, with costs, and a référence to com- 
pute the damages. 
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T^œ Si. JoHKBi ^ 

; The Febn Holme. 
RiïCHij: V. The St. JoHNSb Bedoks et al. v. Ritchie et al, 

(Bistriet Court, 1). Massachusetts. April 21, 1888.) 

CoLMéiON— Between SitEAM AND SAil— ChangikG Coursb Unnécessarilt. 

Where a callision occura between a steamer and schooner on account of the 

; schoçiner's violation of the sailin^ rules, in cbanging her course from star- 

.' board to port, and then backagain to starboard. without any excuse arising 

outof the exigenciesof Bavigation, and no négligence is ghownonthe steam- 

er's part, the Bchooner isliable for the resulting damages. 

In Admiralty. Orossrlibels for a collision between the steamer Fern 
Holme and the schooner St. Johns. 

By,âer,, SHUman & Hvbbard, for the Ferne Holme. 
K ZJodjre, for the St. Johns. 

Nelsoji, J. Thiscollisionoccurredonttieeyenîngofl7thMaroh, 1887, 
abont seven miles to the eastward of Sandy Hook light-ship. The Fern 
Holme, a large iron steara-ship, waa approaching New York bay on a 
voyage from England, rtiakiag a W. i S. course at a speed çf nine knots. 
Thie St. Johns, a three-mftsted schooner of about 400 tous^iwasbound on a 
voyage to the eastward, witb a cargo of coal, being on the port.tack with the 
wind ,N. W. , her course due east, or nearly opposite to that of the steamer, 
and her:Speed about six knots. . In the collision the jib-boom.and .bowsprit 
of the schooner struck the steamer on the starboard bow, The case turns 
irnainly'Qn the testimonygiven by the master of the Fern Holme, and by 
the second mate of.the St. Jôhne, who werethe officers in charge of their 
:respective vessels atthe time of the accident. The testiiûony of the master 
of the Fern Holme was, in substance, that, obsecving from bis station on 
the bridge the red light of the approaching vessel bearing half a point on 
his starboard bow, he ordered his wheel to ,be ported, to pass the schooner 
on berport; side; but before the order could beexequted, the schooner 
shut.in her red light and showed her green light, being then about half 
a mile distant and the Ught; still bearing over his starboard bow. On 
seeing; the green light, he. ordered the wheel hard to starboard, to pass 
on the starboard side, but 8S ,the steamer fell off to port under the star- 
i,board helm, the schooner fihut in her; green light and showed her red 
Ijgbt.again. He then reyersed his engine, but it was too late, and the 
schooner bore down oa ibe. steamer, and the collision happened. Tak- 
ing thisto be a true account of the accident, it is cleaj; that :the collision 
was owing solely to the violation of the sailing rules by the schooner, in 
changing her course, first from starboard to port, and then back again to 
starboard. Nothing appears hère to show any négligence or misconduct 
on the part of the steamer. It is argued that even on this showiug she 
fibould bave reversed her engineswhen the greeu light was sliown. But 
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it was then necessary that she should fall off rapidly to avoid runniug 
theschoonerdown, and this thè reversing of the engines would hâve pre- 
vented. To this may be added also that if she was wrong in not revers- 
ing, the fault arose through an error of judgment in a sudden and un- 
expected eraergency caused wholly by the misconduct of the schooner. 
For this, reason also the error would be excusable. 

The second mate of the St. Johns testified that the steamer's mast-head 
light was first discovered a little on his port or weather bow, and pres- 
etitly her red light was çeen in the same direction; that when the two 
vessels were within a few lengths of each other, the steamer's red light 
still èhôwing over his port bow, he orderied his helto to port; that as the 
schooner fell off under the port helm, the steamer made a sudden change 
to port, showing her green light, and heading directly across theschpou- 
er's bow from port to starboard. He dénies that he made any other 
change of course, but admits that the order to port was given before the 
steamer turned to port, and at a moment when his own red light could 
alone hâve been visible to the steamer. 

Àiler full considération of ail the évidence in the case, I hâve cojne to 
tlie Conclusion that thé account which the master of the Fern Holme 
giveâ of this accident is substantially correct. I thereforé find the prin- 
cipal question of fact in dispute — which was whether the St. Johns 
changed her course from starboard to port— -against the schooner. I be- 
liévè thé statements of the nden on thésteàniér, that they saw the schoon- 
ér's grèen light over thé starboard bow. The second mate admits the 
changefrom port to starboard, but défends it by claiining that the steamer 
was thèn m dangerous proximity. But so long as the port lights of the 
two vessels were towards éaçh other^ there was no dangerous proximity, 
and no grbund for féaring or anticipating collision. The act looks like 
an attémpit tb dictate to the steamer on which side she should pass. As 
he committed this mistaké, it is perhaps easier to believe he aîso çom- 
mitted thé inore seribus oûe of permitting his vessel to come up so near 
to thé Wind as to open her green light to thé approachihg steamer. 
Whët'her this was the fesult of yawing and bad steering, — as there is 
soméground for concluding,-— or of design, it is unnecessary to inquire. 
There ié.ûo prêteuse thàt the schooner was then in extremis. The fact 
itself iô sufficiently proved,and is décisive; and as no explanation or ex- 
cusé àri$îng ont of the exigéncies of navigation or overwhelming neçessity 
isshown.ànd as it was the cause of thé acpident, it is enough to condcmn 
the schooner for the conséquences of thé collision. In tlie case of the 
Feme Holme against the St. Johns, an interlocutory decree is tb be entered 
for the libelants; the cross-libel of the St. Johns against the Fcm Holme 
is dîsmissed, with Costa, So ordered. 
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The Benjamin F. Hunt, Jb. 

{DUtriet Court, D, Maaaachuaeiia. April 17. 1888,1 

COLLisroiî— Damages— To\r AGE. 

Where a vesael, in a collision caused by tlie fault of another, lost her jîb- 
boom, bowsprit, bead-gear, and rigging, and ail ber head-Bails except tbe 
fore-Btay sail, bad her forward bulwarks stove, and her head carried away, 
Tield, that the expense'of a tug to tow her through dangerous navigation to 
her borne port was a proper item of damage recoveràble against the vessel 
causing the injury, and tbe action of the master in taking ner to tbe borne 
port, instead of gping into an intermediate port for temporary repairs, wonld 
be respected, uniess he acted dishonestly or ignorantly. 

At Law. Exception to allowance ôflténi of damages. 
0. T. RusseU, for libelant. ' 

Frederick Dodge, for cliaimant. 

Nelson, J. At the former hearing of this case the bark Benjamin 
F. Hunt, Jr,, was fopnd in faùlt for a collision with the three-masted 
echoonei" Anna A. Booth, on the 30th of August, 1886, ofiF Chatham. 
The case was afterwards referred to an assessor, who has made his re- 
port, and, bas included as part of the damages the amount of a bill 
of $200 paid by the libelant to tbe Boston Tow-Boat Company for the 
services of the tug Storm Kihg in towing the schooner from the place 
of collision to New York. The claimant of the bark excepta to the al- 
lowance of this item, upon the ground that the expense of the tug was 
unnecessarîly incurred. The schooner at the time was bound on a voy- 
age from! St. John to New York, which latter port was also her home 
port. In the collision she lost her jib-boom and bowsprit, and ail her 
head-gear and rigging. Of her héad-sails only her fore stay-sail re- 
mained. Her forward bulwarks were also stove^ and her head carried 
away. XJndèr thèse cir<!umstances, the schooner was justified in pro- 
ceeding tô New York, which was both her home port and her port of 
discharge, for her permanent repairs. In her disabled condition she 
was clearly uot bound to attempt the difficult and dangerous navigation 
of Naiitucket shoals and Vineyard sound without assistance, She had, 
indeed, the alternative of going into some intermediate port for tempo- 
rary repairs, and then procèeding on her way. But thiswouldin ail 
probability hâve increased, rather tlian dimiuished, the damages recov- 
eràble against the bark. The expense of such repair* and the demur- 
ràge, inight, and probably woùld, hâve exceeded the cost of the service of 
the tug. Besidés, the master was unçertain as to the condition of the 
hull, and in good feith came to the conclusion that the prudent course 
for bim to pursue was to take the tug. His décision ought not to be 
overruled except upon proof that he acted dishonestly or ignorantly. 
Exception is oveiTuled. 
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Platt V. Mannikg. 

{Circuit Court, 8. D. New York. May 7, 1888.) 

Courts — Jtthisdiction by Consent— Amount m Controvbrst. 

Défendant in a suit involving less than |3,000 was served with summon» 
February 2, 1837, by an unauthorized person. He appeared generally on Feb- 
ruary 23, 1887, and subsequently answered. Held, that the appearance cured 
the defect in service, aiid gave tlie court jurisdiction, and therefore the case 
was rlot affected by act Cône. March 3, 1887, increasing the jurisdictional 
amoTint to 12,000. 

At Law. Motion by défendant for a new trial. 

This is an action by Jonas H. Platt against Jérôme F. Manning npon 
a promissory note given to the* plaintiff for services rendered, and also to 
recover a small balance due upon a check drawn by ,the défendant. On 
the 24th of January, 1887, the clerk of this court issued a suqimons in 
the usual form. On the 2d of Pebruary, 1887, the sommons and corn- 
plaint were served on the défendant by an individual ,who was neither 
the marshal nor the marshal's deputy. On the 23d of February, 1887, 
the défendant appeared generally in the action by an altorney, and ob^ 
tained an extension of time to answer. The answer was served by the 
same attorney on or about thé 12th of March, 1887. The action was 
tried at the. February circuit, 1888. The défendant ha ving failed to 
prove a défense upon the merits, the court directed a verdict for the 
plaintiff in the sum of $650. The défendant thereupon moved for a new 
trial upon the minutes of the court, and upon exceptions. Pending this 
motion a stay was granted. 

Henry D. Hotchkiss and William S. Maddox, for plaintiff. 

Jérôme F, Manning, pro se. 

CoxE, J. As the défendant does not move upon a bill of exceptions,, 
or even upon the minutes of the stenographer, nothing is bofore the court 
but the pleadingsand a statement of fact relating to the question of juris- 
diction. The défendant is not in a position, therefore, to review the 
proceedings upon the trial. But, as the arguments there presented are 
again asserted in the brief, it may be proper to say that, as the évi- 
dence is now recalled, the défendant entirely failed to establish a défense. 
The testimony was overwhelming, and hardly disputed, that the plain- 
tiff rendered services for the défendant, or at bis request, for which the 
défendant agreed to pay; that a note was given for thèse services, the 
note in suit being a renewal, with interest added. The plaintiff never 
knew any qne but the défendant in the transaction; and the fact that the 
latter expected to coUect the raoney from his clients is, of course, imma- 
terial. The theory that the note was an accommodation note was whoUy 
against the weight of évidence. As there was no material question of 
fact in. the dispute, and as the plaintiff was entitled to recover when the 
défense rested, it was the dut/ of thô court to direct a verdict in his 
favor. 

v.34F.no.ll— 52 
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The only question which can properly be exarained îs the question of 
jurisdiction. It is urged by the défendant that because the amount in- 
volved is less than $2,000 the court should dismiss the cause under the 
provision of thé àCt'of Match 3, 1887. Section 6 provides "that this act 
shall not aflfect the jurisdiction over or disposition of any suit * * * 
commenced in ahy court of the United States before the passage thereof." 
The défendant argues that the suit was not commenced prior to the act, 
becaùsë the service by a person othèr than the marshal, or his deputy, 
■wasii^reguiar and void. The plairitiff concèdes that the service was irreg- 
ular, but insists that the defect was cured by the gênerai appearance of 
the défendant on the 23d of February, nine days prior to the passage of 
the act. In this contention the plaintiflf is clearly correct. Krwx v. Sum- 
«iere, 3 Cranch, 496; EMred v. Bank, 17 Wall. 545, 551; Farrar v. U. 
S., 3 Pet. -459; Attomeg Oeneral v. Insurance Co., 77 N. Y. 272; Gracie 
V. Pedmer, 8 Wheatk 699: PoHard v. Dmght, 4 Cranch, 421; Segee v. 
Thomaa^ 3 Blatchf. 11. ^ The office of a summons is to bring the défend- 
ant into couît. He mây come in voluntarily if he chooses, and, having 
done so, and having pleaded to the merits, he is ûot at liberty to dispute 
the jurisdiction 6f thé court because not regularly served with process. 
The défendant consented to try his cause in this court at a time when 
the court had jurisdiction, and he cannot now be permitted to with- 
draw that' consent. The court ïs clearly of the opinion that the suit^ be- 
ing in existence prior to thé act of March 3, 1887, is in no way affected by 
its térms, flnd also that no error was committed on thetrial in directing 
a verdict for the plaintifif. The motion for a new trial is denied. 

Affidavits bave beensubmitted which seem to suggest that othcr testi- 
mony might bave been produced at the trial. Thèse bave not been con-r 
sidered, because no motion for a new trial on the ground of newly-dis- 
covered évidence is before the court. 



GoBMULLY & Jeffrey Manuf'g C5o. v. Pope Manup'g Co. 

{CyrcMiji Court, JK D. lUinoU. May 14, 1888.) 

CopBTs— Fbdbkai, CO0ET8— Venue— Actions against Cobporations. 

Act Cong. March 3, 1887, § l.provides that, except "wh,en the juriadictioa 

isfounded onlyoii'the fact tHat the action is between citizens of différent 

' States," "no civil suit shall be brought « * • against any person by orig- 

' inal process or proceeding in any other district than tbat whereof he is an in - 

habitant. " Held,. that the circuit court sltting in Illinois had no jurisdiction 

of a suit for the infringém.ent of letters patent brought by a corporation of that 

State against a corporation of Connecticut, having its principal office in Massa- 

'■: qhusetts, and doing business in Illinois; a corporation, under the act of 1887, 

beihg an ihhabitant'of the place where It has its principal place of business, 

where its corfioratè OflJces and records are kept, and its corporate meetings 

' are held, and;th«re beingno statute in Illinois making it a condition of for- 

eign corporations doing business in the state that they appoint agents upon 

whom process may be served. 



GOHMULLY & JEFFKEÏ MAKUF'g CO. V. POPE MANTJF'g CO. 819 

In Equity. Bill for infringement. On motion to dismiss. 

The GormuUy & Jeffrey Manufacturing Company, an Illinois corpo- 
ration, filed its bill against the Pope Mauuiiacturing Gorppany, a Connec- 
ticut corporation, but alleged to hâve its principal place of business in 
the city of Boston, in the state of Massachusetts, and to be a citizen of 
th* State of Massachusetts, charging the défendant with the infringement 
of à certain patent issued from the patent-office of the United States, and 
praying for an injunction and an accounting for damages by r^ason of 
such' infringement. This suit was commenced in April last, and the sub- 
pœna is returned served by the marshal of this district, by delivering a 
truô copy to R. p. Gavin, manager of défendant. Défendant enters a 
spécial appearance, and moves to dismiss the suit for want of jurisdic- 
tion. 

Gobum & Thacher, for the motion. 

Offidd <fc Toivle, contra. 

BlodgIETt, J. , (praUy.^ The question is whether under the act of March 
3, 1887, this court bas jurisdiction, or can obtain jurisdiction, in a case 
for infringement of a patent, of a corporation created under the laws of 
another state, and which is averred to be a citizen of another state, al- 
though it ifr alleged that it bas a placé ôf business in this district, by 
service upon an agent of suoh corporation in this district. The first sec- 
tion of thé act of March 3, 1887, âfter defining the jurisdiction of thç cir- 
cuit and district courts of the United States, proc^eds: "And no civil 
suit shall be brought before either of said courts against any person by 
original process or proceeding in any other district than that whereof he 
is an inhabitant; but when the jurisdiction is founded only on the fact 
that the action is between citizens of différent states, suit shall be brought 
only in the district of the résidence of either the plaintiff or défendant." 
Now, this is a suit under the patent laws of the United States, of which 
the fédéral courts hâve exclusive jurisdiction, without regard to the citi- 
zenship ôf the parties, and hence does not fall within the last clause of 
the excerpt just quoted from the statute; but it does seemtofall directly 
within the rulc of the first clause quoted, that no défendant shall be sued 
in any other district than that whereof he is an inhabitant. From the 
judiciary acfr of 1789 to 1887 a défendant could be: sued in the dis- 
trict Avhereof he was an inhabitant, or in which he was "found at the 
time of the service of the writ;" but the act of March 3, 1887, requires 
suit to be brought in the district whereof the défendant is an inhabitant, 
and drops from the l^w the provision that he may be also sued in any 
district where he may be found at the time of serving the process. The 
obvions purpose of this change was to protect persons in certain classes 
of cases from the ex pense and annoyance of being sued in districts which 
they might be merely passing through, or where they might be tempo- 
rarily tarrying. " An inhabitant of a place is one who ordinarily is per- 
sonaily présent there, not merely in interne, but as a résident and dweller 
therein." Holmes v. Railvïruad Co.,Q Fed.Rep. 22d. "Inhabitant: One 
who dwells or résides permanently in a place, or who has a tixed resi- 
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dence, as distinguished from an occasional lodger or visîtor," Impérial 
Dict. "lahabitant: 2. (Law.) One who has a légal settlement in a 
town, city, or paiish; a résident." Webster. "Inhabitant: A dweller 
or householder in any place." Toml. Law Dict. I am not aware that 
the term "inhabitant," as applicable to a corporation in a case like this, 
has ever been judicially defined, but it seems to me a corporation must 
be heid to be an inhabitant of the place where it has its principal place 
of business, where its corporate offices and records are kept, and its cor- 
porate meetings are lawfully held. A corporation, like an individual, 
may hâve agents representing it in a district Of which it is not an in- 
habitant; and no reason is perceived why it can be sued outside of 
the district where its principal, corporate business is done by service 
on its agent, which would not allow an individual to be so sued. And 
if a natural person, charged with the infringement of a patent, can only 
be sued in the district of which he is an inhabitant, I can see no good 
reason why a corporation is not entitled to the same protection under 
this law. This défendant is a corporation created by the lawa of the 
State of Connecticut. The bill also avers that it is a citizen of the state 
of Massachusetts, and has its principal office in the city of Boston, in 
that state, and hence, by the showing of the billy it may be an in- 
habitant of Boston; although I do not in tend to pass on that question 
hère. Waiving the question whéther a corporation can be a citizen or 
inhabitant of any state except that from which it haa obtained its cor- 
porate rights and existence, it is quite clear to me that it cannot be a 
citizen or inhabitant of more than one place; and although the bill states 
that this défendant does business in this district, that cannot make the 
corporation an inhabitant of the district so long as its principal offices 
are elsewhere. It seems to me that, according to this biU, this corpora- 
tion is either an inhabitant of Connecticut or Massachusetts, and there- 
fore it can only be sued in those states. Certain states hâve enacted sta1> 
utes which require that corporations, like insuranoe companies, incorpo- 
rated in other states, shall, as a condition upon which they will be per- 
mitted to do business in the state enacting such statutes, appoint agents 
upon whom jîrocess may be served; but there is no such statute in this 
state which applies to this défendant. I am therefore of opinion that 
this cause should be disraissed foir want of jurisdiction. • 
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WoLcoTT et al. v. Aspen M. & S. Co. et. al. 

{Circuit Court, D. Golorado. May 4, 1888.) 

Rbmoval of Causes — Sepaeable Contkovebsy. 

Where plaintifEs' title to the product of a mine bas been established by a de- 
cree in a state court, a proceeding by plaintiSs against the same and other de- 
fendants, to obtain possession or their rights under tbe decree, although in- 
dependent in form and involving a défendant who claims a superior title by. 
purchase, is in efEect merely a supplementary proceeding, inseparably con- 
nected witb the original decree, and tberefore not removable to the Unit«d 
States court. 

On Motion to Remand. 

J. T. Vaîle, for cumplainants. 

Geo.J. Boal, for défendants. 

Bkewêb, C. J. In Wolcott and others v. The Aspen Mînîng tfc SméUing. 
Company and others there isa motion to remand. Three grounds are 
presented. The first and third are passed with the single observation 
that very properly an interrogation mark might be put at the end of 
each of the questions presented. The second I consider more fuUy, be- 
cause I think it the more important, and it is décisive. The proposition 
in that is that this suit or proceeding in the state court waa merely an- 
cillary to a case already determined in the district court, and transferred 
by appeal and now pending in the suprême court of the state. The 
facts are thèse: In a suit in the state court, in which thèse plaintiffs 
were intervenors, their title was adjudicated to a fraction of interest in 
the Emma mine. Some of thèse défendants were défendants in that suit. 
One J. B. Wheeler was the owner of a large portion of the adverse inter- 
ests. After that decree an appeal was taken to the suprême court, and 
it is there pending. That decree, as I said, established the title of the 
présent plaintiffs to a fractional interest in the Emma mine. This com- 
plaint, which is in the nature of a bill in equity in this court, was filed 
as an independent complaint; and yet the form in which thèse things 
are pursued is immaterial; we always go back to the substance of the 
transaction. It is a proceeding to enforce possession of the same frac- 
tional share of the product of that mine as was given by the decree. It 
sets forth the decree. It shows there bas been a certain amount of prod- . 
uct from that mine; and is a proceeding to enforce plaintiffs' right to that 
proportionate share of the product of the mine. The Aspen Mining & 
Smeltipg Company, principal and removing défendant, purchased, as 
alleged, after that decree, from Wheeler. In ils answer, not denjdng 
that decree or those proceedings or its purchase, it sets up ownership in 
this ore by reason of a purchase of the apex of the vein, and, of course, 
that interjects into this litigation that controversy between other parties 
which #as compromised a week ago. Now, it is settled that a proceed- 
ing which is merely ancillary, and for the purpose of carrying into effect 
an existing judgment or decree, is not removable; the case in which the ; 
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judgnient or decree vvas origiuallj' entered not having been removed. 
The case of Buford y, StroUver, B MoGiàry., 253:, présents à careful and 
well-considered discussion of the question, and lays down the principle 
which is recognized as correct and eontrOlling in this circuit, and which 
has never been challenged or overturned by the suprême court. That 
vvas a case in whicii three removalâ were sought, — two proceedings by 
garnishinbnt after judgmént, and the third a suit to obtain a satisfaction 
of judgmènt against a corporation oUt of the stockholders. In the course 
of that discussion Judgè Love lays down this proposition: 

"It seeins to me that the true principle is this: Where the supplemental 
proceeding is in its character a mère mode of exécution, or of relief, insepara- 
blyconnected with the original judgment or decree, it cannot be removed, not- 
'withstanding the fact that some new controversy or issue between the plain- 
tiff in the original action and the new party may arise out of the proceeding; 
but where the supplemental proceeding is not merely a mode of exécution or 
relief, but where it in fact involves an independent controversy with some 
new and différent party, it may be removed into the fédéral court; always, 
of course, assuming that otherwise the proper jurisdictional facts exist. 
Eveiyoourt caust, in the nature ofthings, bavé theright, as ttrell as the power, 
to carryits own judgmenls into exécution. To take from any court the pré- 
rogative o:^ executing its, own ] udgmenta by proper process, or by supplemental 
proceedings, when necessary, would be ; to cripple its jurisdiçtion in a njost 
essential raàiter." 

Now, ît is obvîous that it wbuld be no more than faîr that a court 
which has eStablished the title to property should be periiiitted to con- 
tinue in i)osSessioh of the proceedings to put the party whôse title it has 
established in possession of that property. When the.state court de- 
creed that thèse plaintiffa were the oWherS of this fractional interest in 
thé Emma mine, it was but executing that decree to see that they were 
put in possession of the saiiie interéstS in the products of that mine; and 
that certainly in the fédéral court could hâve been accomplished by a 
mère petitibti in the case asking injunction, accounting, ahd receiver, as 
was donc hère by this independent cpmplaint. As I said, the form in 
which this thing is donc is immaterial. It is the substahcè we loolt at; 
and ail that is sought to be acconiplisbed by this coihplaint is to put 
thèse plaintiflk in possessioii of that property, the title to which has al- 
ready been established by a decree in the staté court. It îs true that an 
independent issue is prësentéd in that this défendant, having purchased 
the title oî Wheëler and others, which was litigated in that case, afiBrnis 
also that it has made a forther purchase by which it claims a right su- 
perior to Wheeler and ail the owners of the Emma mine. There is, there- 
fore, an independent isi^tiè interjectéd iiltb the controrversy; but that, as 
Judge LOvÉ'Véll says, dbeà not make it atojr the less a part and pàrcel 
and contiliuiinrte of the original litigaltion. I repeat: 

"Where t|iesupplemen^l proceeding is in its character a mère mode of ex- 
écution or OT relief, insèpâr^bïy conneoted w|th the original judgment or de- 
cree, it carinbt be removed, hotwithstandlttg the fact that sonte nevv contro- 
versy or issue between the pMntifE in the original action and a heW party may 
arisé ont of the proceedings. " 
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A case which furthêr illustrâtes this is cited by him, — that of Webber 
V. Hvmphreys, 5 Dill. 225, — where, after a judgment against a corpora- 
tion under the Missouri statuts, a proceeding was instituted to authorize 
exécution against an alle^ed' stockholder; and itwas held that this latter 
proceedirig was not rendOVable, although in it waa preSented, and would 
be, naturally, an indépendent isaue as to whether this party sought to 
be chargea in exécution was or vras not a stoekholder in the corporation. 
Soj believing that this case, although a new issue is interjected into it, 
is,' looking at it in substance and not in forni, simply a proceeding to 
carry into effect a decree already rendered in the state court, and which 
cannot be removed to this court, the motion to remand wUi be sustained. 



Kalam^zoo Wagon Go. ». Snavbly «{, al. 

(OireuU Court, D. Zansas. April 9, 18^8.) 

1. R^MOVAi. OF Causes— Tntti op Takiso, 

XJnderiict Cong. March 8, 1875, § 3, giving the right of removal "before or 

at tbe time at which the cau^e coula be ^rst tried, and before the trial thereof , " 

the faet that the non-reèidëhtremoVmg party haa procured ah ordér of the 

' State court dismissin^ the case set aside, and haâ nbted the suit for trial, does 

mot make tho appUcBtipu too late. 

à. SAMB— SkI'AÏ'ABLH! COHTE0;f^RSY. , 

i. Và\\ by a judgment çréaitor to 'subjèct land iv the name of the debtor's 
brothér to the paymént of ihè judgment on'thé ground that the purchase jirica 
of the land was paid by the debtor,: and the'deed taken in. the brother's naips 
for the purpose of defraudlng creditors, i» npt supplerpentary or auxiliary to 
the çriginal suit, but an independent proceeding against new parties' ahd oh 
néwis&ues, and is remôvable under the àctof 1875. 

On Motion to Remand. 
ÏT. :4. Jb/im(W and ^4. Serjrera, for the motion. 
^J. H. CHUpatrick and Osbome & MSk, contra. 

FdsTER, J. The plaintlff, in September, 1885, obtaîned judgment in 
1he district court of Andersen county against M. B. Snavely for $2,046, 
and on this judgment issued éxecution. Défendant having no goods or 
«hattels, the exécution wâs levied on a tract of land in Andersen county , 
as the ptoperty of said judgment debtor, by order of said plaintiff. 
Thereuï)biî the plaintiff brought suit in said state court against said M. 
B. Snavely, Harry E. Snavely and others, for the pnrpose of subjecting 
said rèal estate to the payment of his judgment. -'He chargea that said 
real estate was purchased and paid for by said judgment debtor, and that 
^t his iûétàtice the deed was made directly to saidŒLarry E. Snavely by 
the gràntors, Thomas and David Lindsey, who are made défendants, aftd 
that no botisideration was paid by thé SEiid grantee for said real estate, 
and thatiatich purchase and transfèr was so made and procured by the 
«aid M. B, Snavely while he was Ifttgély in debt to varions parties, and 
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with the intent and purposeof defrauding and hîndering and delayiiig 
his creditors in the collection, of their debts. The défendants Snaveleys 
deny in their answer the plaintiflf's allégations, and, further answering, 
deny that the considération or any part thereof for said real estate waa 
piaid by said M. B. Snavely, but allège that the considération therefor 
was ipaid by David Snavely, the father of said Harry, and that his father 
ordered the deed made as it was,; and that said transaction was made in 
good faith, and without the participation in any manner of said judg- 
ment debtor. The plaintiff is a citizen of the state of Michigan, and the 
défendants are ail citazens of Elansas. When the case was çalled for trial in 
the ^te court, at the September term, .1886, there was no one présent 
to answer for the plaintiff, and the case was ordered dismissed for want 
of prosecution; but on the same day (September 9th) the attorney for 
plaintiff appeared and procured said order of dismissal set aside, and 
with his consent the case was set down for trial on the afternoon of the 
same day. When the case was called for. trial the plî^intiffpresented 
his pétition and bond for removal of the case to this cotirt, which appli- 
cation was by the court denjed, and said case dismissed. The plaintiff 
took out a transcript, filed the same in this court, and had the case dock- 
eted, and now défendants move to remand the same. 

The ïïrst objection to thè removal is that, as the plaintiff had pro- 
cured tfae dismissal set aside in the state court, and with his consent thfr 
cause had been set for trial,- he could not then apply for removal. This 
ground is not tenable, as it has been frequently decided that the party 
dpes ooit lose his right of removal until he bas actually'entered upon the 
trid. Section 3, act of i8?5, gives the right of removal "before or at 
the time at wliich said cause could be first tried, and before the trial 
thereof." liemml Oaseè, 100 U. S. ,473; Yulee v.Vose, 99 U. S. 545. 

The other objection, and the one principally relied on^ is that this. 
court has no jurisdiction ofrthe cause, for the reason that it is not an 
original and independent proceeding, but rather suppleœentary or aux- 
iliary to the original suit. If such was the nature of this proceeding, 
the objection would be well taken; but in my opinion such is not the 
case. 

This suit Î8 an independent proceeding against new parties, and oa 
new issues. ; It is a Suit in. eqiiity to reach and s^bject the real eslate 
claimed by a third party to the paymeut of the ; plaintiff's judgment. 
The principal défendant herein was a stranger to the other proceeding. 
The object and purpose of the plaintiff in' setting up his judgment and 
exécution against M. B. Snavely was to show his interest in the subject- 
matter, and his right to contest the bonafides of the transaction. I can. 
see no substantial distinction of principle between this case and that of 
Bondurantv. Watson, 103 V. S. 281. There the judgment créditer levied 
on the real éstate as theproperty of his debtor, and was about to sell. 
Watson,. whose title came tiirough the judgment debtor) claimed the^ 
property, and oontended that it was not liable to the plaintiff's judg- 
ment, and brought suit in the state court to enjoin the judgment créd- 
iter from sellling, — as if the plaintiff in this case had proceeded to sell 
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the land on his exécution, and H. E. Snavely had brought suit to en- 
join him. In the case cited the suprême court held that the cause was 
removable; that it was a new and independent controversy between new 
parties. The case of Banh v. TumbuU, 16 Wall. 190, to which my at- 
tention bas been called, was a statutory proceeding to try in a summary 
way the title to personal property seized on exécution, and is referred to 
and distinguished in Bondurant v. Watson, supra. See Stachhouse v. Znints, 
15 Fed. Rep. 481. This question is discussed in Gaines v. Fuerdes, 92 
U. S. 10, and Barrow v. Hunton, 99 U, S. 80, and the distinction be- 
tween dépendent and auxiliary actions on the one hand, and independ- 
ent and original proceedings on the other, pointed eut. This suit, in 
my judgment, cornes under the latter class, aud was removable under the 
act of 1875. Motion to remand denied. 



Smythe v. New Oeleans Canal & BAiîKiNa Co. et aU 
( Oi-"-v.it Court, E. D. Louùiana. April 28, 1888 ) 

1. Equity— JamsDicTioii— Recovbbt oï" Land— Adéquate Rbm^dt at Law. 
. A tiill to recover land, which shows a légal title in complainant, and allèges 
that défendants daim under a flctitious French grant, and that the officiais of 
the land department hâve made certain rulings adverse to his title which are 
without juriBdiction and void, shows no ground for equity jurisdiction, since 
such rulings might, if void, be as well disregarded at law as in equity 

S. Sahe. 

The validity of complainant's légal title derived from the United States 
and the state depending on the question whether those under whom défend- 
ants claim had a sufflcient title before the acquisition of the territory of Or- 
léans, there is no ground for the interférence of equity. 

8. 8aMB— MtTLTIPLICITT OF SUITS. 

Equity will net take jurisdiction of a suit to recover land on the ground of 
the number of défendants and the multiplicity of suits required at law, it not 
appearing that thèse would be any more numerous than in equity, and the 
petitory action allô wing the joinder of ail persons in possession of the land 
and daiming under the same common title. 

In Equity. 

J. Ad. Rozier and J. Ward Gurley, Jr., for complainant. 

JT. C. MiUer and W. S. Mnney, for the New Orléans Canal & Banking 
Co. 

Farrar & KrutlachniU, GirauU Farrar, 8. L. Gihnore, G. A. Breaux, 
Braughn, Buck, Dinkekpid & Hart, and G. L. Bright, for other défend- 
ants. 

Pardeb and Billings, JJ. The suit is one to recover real estate, and 
the question to be considéred is whether it is within the equity juris- 
diction of the court. The complainant claims 2,295 acres of swamp 
lands in the south-eastern land district of Louisiana. He allèges patents 
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from thé United States and' the state of Louisiana for 1,495 acres, and 
for the rennaining 800 acres be allèges a purchase from the state of JLpuis- 
iana, the whole being purchasèd from the state of Louisiana over one y ear 
after ibe completion and approval of the United States officiai sur vey by 
the suiTOyor gênerai, and the conséquent listing; of the said lands as 
swamp lands inuring to the state of Louisiana under acts of congress ap- 
proved Mareb 2, 1849, and September 28, 1850, granting swamp lands 
totbe state of Louisiana. There is no question but that the complain- 
ant'sititle as to 1,496 acres is purely légal. As to the 800 acres there 
raay be sonae doubt, but itarises because the bill is not suflSciently ex- 
plicit. The purchase from the state of Louisiana is alleged to beshown 
by a certificate of purchase. ; If the state law authorizes a sale, and, in 
the absence of patents from the United States, the issuance of a certifi- 
cate of purchase, — which does not appear by the bill, — then complain- 
ant's tiÛe to the 800 acres is aiso a complète légal title. See Wright v. 
Roseberry, 121 U. S. 517, 7 Sup. Ct. Rep. 985. As to the effect of a re- 
ceiver's certificate of purchase of land from the state of Louisiana, and 
as to whether it tran^ates the title, see Voies v. Cockrell, 10 La. Ann. 540. 
In arguniéîit on this deniùrrêf cdurisel fôt teôhaplainant cMlBièd for him 
a légal title; and in fact, from the averments of the bill, we think it suf- 
ficiently appears that the title of the coniplainant is a l^gal title, and 
whether or no it is as against the défendants a valid title, dépends en- 
tirely uppi^ whether thosë;tmder Whbm thè défendants claim had a suf- 
flcient iïile before thç Uhîted States a,cquired the terH^pry of Orléans. 
The complàinant can in no proper sensé be said to hâve a standing be- 
fore thè court on acço^^tç(|■, the eiquitable hature of bis title. The bill 
is not one for discovery, becâuse it is not so framed, and, if it were, it 
would be démtirrable on the grouud that a. bill of discovery wiU not lie 
to compel ihe production oftttles under which the complàinant does not 
claim, and which are not nçcessary tP l^is tljile, 2 Story, ÏÏq. Jur. §§ 1489, 
1490; 1 Pom. Eq. Jur. § 201. It cannot be said that the jurisdiction in 
eqtiîty is necessary lo pïevéïita multiplicity of suits, for by the bill it 
does not appear that any rnpre suits at làyf will be necessary to vindicate 
the complaioant's rights than jn equity. As one suit in equity brings ail 
the défendants before the court, so it niay at law. In actions of eject- 
ment ail persons in possession of the land are made défendants. See 
Dicey, Parties, marg. pp. 494, 495; Jackson v. Woods, 5 Johns. 278; 
Jackson v. Andrmé, 7 Wéhd. 1S2. In the petitory action in Louisiana ail 
persons in piosses'sion of théland in conttoversy , and daiming under same 
common title, may bemade défendants. Derbes v. Romero, 28 La. Ann. 
644. And iî actions in èjectm'ent aiid in petitorj'- actions the right to 
rents and profits can be joinëd and enforoed as effectively ; if not as readily^ 
as in equity. See Jackson v. Woods, 5 Johns. 278; Code Pr. La. art. 7; 
Winter v. Zacharie, 6 Rob. (La.) 466; and Hipp v. Babin, 19 How. 271. 
Indeed, this last-cited case seems on the question <»f equity jurisdiction 
to be on ail fotlrs with the case in hand,'and asit is a décision of the 
suprême court of the United States, since approved many tiriies, it shûuld 
décide tlie m.itter. 
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The bulk of the Mil is made up of charges that the défendants claim 
under a pretended and fictitious Prench grant, which the land depart- 
ment at Washington has recognized; that this recOgnîtidn hinders the 
complainant in the exercise of his rights; that the govemment officers in 
the land départaient are usurping jurisdiotion, and that their acts are 
void. And it is said by his counsel: "The mairi source of equity juris- 
diction herein — the backbone of equity jurisdiotion — is that land-ol&oers 
are of a spécial gMasijudicialoharacter." The bill shows the action of 
the land. department to be against the complainant in refusing to issue 
the usual patents to the state of Louisiana, and in favor of the défend- 
ants by deciding that the grant under which they claim is valid. The 
bill does not ask that thèse rulings shall be reversed or annuUed, but 
doès ask that they shall be disregarded, and held for naught. Thèse 
rulings take nothing away from the complainant's title, and add noth- 
ing to the défendants', if, as charged, the governraent officiais in the 
land départirent hâve no jurisdiction, and such rulings maybe disre- 
garded.at law as well as in equity. And the rule is the saine whether 
the land-officers are of qwisti spécial, général, or particular judicial char- 
Bcter, or even were fuUy recognized courts. In the case of Wright v. 
Roseherry^ supra, the land department had gone so far as to issue to the 
défendants regular patents from the United States, and yet the suprême 
court of the United States saw in those void patents no hinderance to the 
plaintiffs fully recovering ihe land in an action at law. And see Smeli- 
ing Ca. V. Kenp, 104 U. S. 640, 641. We haveexamined many cited 
Buthorities in this case, and hâve made some investigation of textrbooks 
and cases not cited, and we can reach no other conclusion than that for 
ail thematters charged in the bill the complainant has a plain, complète, 
and adéquate remedy at law, and hasnoright to invoke the aid of equity. 



MaBSHALL V. TURNBULL et al.^ 

{(Hreuii Court, S. D. New York. April 16, 1888.) 

. Injtinction — JuKisDicTioN — Pkopekty Claimbd through Acts of a For- 

BIGN GtOVEBNMENT. 

While this court, having jurisdiction of the person of a défendant, may no 
doubt enjoin him from -wasting or interfering with property, or asserting title 
thereto,' though the property be situated in a foreign country, it will not 
grant such injunction, asked for on the sole ground that certain acts of the of- 
ficiais of a foreign government, creating défendant'» title to the property, are 
alleged to be void. A bill asking siich relief on such ground is properly de- 
murràble. 
1. EQtitTY— Plbading — Bill. 

A bill of complaint which does not set f orth a copy of an instrument vital 
to complainant's daim, or contain any averment setting forth the terms 
thereof, is demurrable. 

'Reported by Edward G. Bencdict, Esq., of the New York bar. 



828 rEDEBAL BEFOBTEB. 

In Equîty. On demurrer. 

William M. Safford, for complainant. 

SUas M, St^well, foi défendant. 

Lacombe, J. The demurrer to the amended and supplemental com- 
plaint is filed only by thè défendant TurnbuU and tfae Pedernales Com- 
pany. The sufEciency bf the bill as against them only is fo be deter- 
mined. Upon the hearing of the motion for preliminary injunction 
herein, (32' Fed. Rep. 124,) the question of jurisdiction was considered 
solely in respect to the case made out, or sought to be made out, at that 
lime, by the complainant. His olaim, as shown by the bill and afBda- 
vits, then was that the relations of the défendant TurnbuU to the Manoa 
Company (the mortgagor) were of a fiduciary charact^r, and that any title 
which he might in his own name acquire to its property inured to the 
benefit of the company and its creditors. In the words of complainant's 
brief on that motion, his "suit was one to en force a trust, * * * 
[in which] the trustée can be decreed to convey the title." Jurisdiction 
of the court to compel a faithless trustée to disgorge property obtained 
contrary to the obligations of his trust, to require from him an account 
of ail profits derived therefrom, and to exact the exécution of suoh in- 
struments of conveyance as might be necessary to the protection of his 
cestui que trust, no doubt exists, although the land concemed is situated 
in a foreign country, when the court obtains jurisdiction of the person 
and conscience of the défendant. The court may aiso, in a proper case, 
and as ancillary to such relief, enjoin the trustée from wastiug or inter- 
fering with the property, or from asserting title to it. Such, however, 
as th^case is now presented, is not the theory of this bill. It eontaius 
spme averments as to a lease of the property to défendant Stone, in which 
lease it is claimed that TurnbuU was interested. It also allèges that 
TurnbuU subsequently took (or pretended to take) title to the property, 
but it does not seek to secure a transfer of his title, or a decree that what- 
ever he took inured to the benefit of the Manoa Company. A naked in- 
junction is asked for against him on the ground that his title is void be- 
cause Venezuelan officiais acted impfoperiy in creating it. In other 
words, he, it is claimed, hqlds nothing, not because what he took passed 
(equitably) through him to the Manoa Cojnpany, but becàuse the Vene- 
zuelan governmeut could give nothing. TurnbuU's position under this 
bill is no différent from that of some stranger to whom the Venezuelan 
government might hâve conveyed the rights originally conceded to Fitz- 
gerald; and the court is asked to enjoin waste upon, or interférence with, 
property in a foreign country, because, as it is alleged, certain officiai 
àcts of the goveniment of that country (annulling one concession and 
making a new one) are void. Such relief cannot be administered on 
such ground. The bill is also deinurrable for the reason that it neither 
sets forth copies of the instruments by which the mortgage under which 
complainant claîms was created, nor contains any averment setting forth 
the terras thereof. The demurrer is sustained, with leave to amend. 
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Babry V. Missouri, K. & T. Ry. Co. et al.^ 

{OirmU Oourt, 8. Z>. N'eu York. May 12, 1888.) 

1. Kailroad Companibs— Bondb ahd Mobtgagks— Bxchakgb OB' Bonds. 

Where provision is made for retiring a séries of secured income bonds of a 
railroad, and issuing new bonds in exchange, the bonds surrendered to be 
held by a trust company uncanceled until ail are retired, a bondholder who 
does not consent to render bis bonds is net entitled, in an accountinp; under 
the mortgage, to claim for interest due him more of the income than bis share 
would bave been had no bonds been surrendered. 

8. SAMB— ACCOUNTIHG. 

In an accounting in f avor of income bondholders of a railroad, if the com- 
pany bas seen fit to pay a higher rate of interest than needful upon prior in- 
cumbrances, it cannot charge the différence against the income to the injury 
of the bondholders in direct contravention of the provisions of the mortgage 
securing the incoihe bonds. 
8. Saub. 

Held that, under the f)articular facts of this case, an allowance made by the 
mortgagorto a Connecting roàd for a diversion of earnings should be rejected 
from the expense account in ascertaining income applicable to the payment 
of interest. 

In Equity. 

J. A. Davenport, for complaînant. 

Winslow S. Pierce, Jr., for défendants. 

Wallace, J. This cause is hère upon exceptions filed by the railway 
company and the Mercantile Trust Company to the master's report. By 
the interlocutory decree of April 26, 1886, it was adjudged that the com- 
plainant and the other owners of income mortgage bonds created by the 
railway company wëre entitled to an account of the net earnings of th© 
company for each six months from April 1, 1876, the date of the mort- 
gage; and the railway company was accordingly directed to account be- 
fore the master, in order to ascertain how much the complainant and 
others similarly situated should receive from the company as owing for 
interest earned upon the . bonds. The decree directed the master to 
charge the company with its gross earnings and income derived from ail 
the property covered by the mortgage since the exécution of the mort- 
gage, and to crédit the company with its operating expenses, its expenses 
for keeping the property in repair, and the sums paid, or which it was 
liable to pay, for interest upon prior incumbrances, and for taxes and 
assessments. Upon the accounting thus directed, the master found and 
reported that the net earnings of the company which should bave been 
applied to the payment of interest upOn the bonds, after rejecting the 
items which the company had sought without right to charge against in- 
come, amotmted October 1, 1886, to $3,547,012. By the exceptions 
filed the railway company complains that the master iraproperly disal- 
lowed Iwo items charged against earnings in the income account, — one 
for interest upon prior incumbrances actually paid by the company, and 
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the other for qperating expenses in the form of an allowance to the In- 
ternational (è Gréat'NortHern Êaiî^ay Company for eairnings diverted 
from that Company. . . - , . . . 

Without repeating tlie opinion èxpressed at the heariiig of the excep- 
tions lyhy the first item was properly disiUowed by the ma^ter, it is suf- 
fioient for présent purposes to state that, if the railway company has 
■^en fit to pay a higher rate of interéçt upon prîor incumbrançes than it 
■.^as îiable to pay by, its agreement with the owners of thèse incum- 
>brànces, it cannot charge the differehce against the income, to the détri- 
ment of the income bondholders, in direct contravention of the agree- 
ment. between the company and the income bondholders récited in the 
income mortgage. j 

Thë'second itemTya^.in effect, disallôwed by the master, although his 
rùling was in form only a refusai to permit the railway company to de- 
lay the accounting by the issuing of a commission to produce testimony 
tb show, the pàrticulars and détails of the item. The refusai was put 
iipon the grounâ, l)y the master, that thë,,itèm ought not to be allowed 
as a charge against net earnings under the terms of the mortgage, if ail 
the particulars and détails sought to be proved were proved. It appears 
that June 1, 1881, five years after the exécution of the income mortgage, 
the railway company leased the railway of the International & Great 
Northern Railway Company for the term of 99. years, and soon after ac- 
quired ail the stock of that company, except 300 of the 10,000 shares, 
andsince that time iiàs operated the leased railway. After the inter- 
Idcutory idecree in this cause, compelling the railway company to render 
an account of its income, and apparently several months after the ac- 
counting before the master had commenced, Mr. Gould, who was then 
président of both railway companies, directed a crédit to be made on the 
books of the Missouri, Kansas & Texas Railway Company in favor of 
the International & Great Northern Railway Company, as foUows: "Al- 
lowance to Internationial & Great Northern Railway Company on adjust- 
ments of earnings diverted from their oorapany's line to the Missouri, 
Kansas & Texas Railway, $743,899;" and the same item was chargea 
against income in the income account. This allowance seems to bave 
been the reault of a conférence between Mr. Gould and the treasurer of 
the Missouri, Kansas & Texas Railway Company. According to the tes- 
timony of the treasurer, the allowance was made on his suggestion, and 
concurred in by Mr. Gould, upon the theory that the earnings of the In- 
ternational & Great Northern Railway Company were only equal to its 
fixed changes, and would hâve been more than its fixed charges had it 
been allowed to control its business in its own interest exclusive of con- 
nections with any other road; and theamount allowed was the différence 
between fixed charges àfidoperating expenses, whioh had been advanced 
to it by tàe Missouri» Kansas & Texas Railway Company. There was 
enough, probably, in the origin and bistory of this item, to justify the 
.master in treating it as a mère matter of book-keeping, or as one manu- 
factured for the purpose of the accounting, and destitute of any real 
foundationj but he placed his ruling upon the grouiid ihat by the terius 
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of the încome mortgage such a disbursement would not fall wîthin the 
category of expenses incurred in operating and keeping in repair the 786 
mileg of road GOvered by the mortgage, and therefore was not a proper 
charge, againstincome. In this he was clearly correct, and the niling is 
fully approved. 

The master excluded the Mercantile Trust Cîorapany, the holder of 
coupons and scrip certificatesrepresenting $2,028,007 of unpaid interest, 
from proving its claim against the fund, and ruled that the fund should 
be. distributed whoUy to other holders of coupons and scrip. The cor- 
rectness of this ruling is questioned by exceptions filed in behalf of that 
corporation, and also by the railway company. It appears that in No- 
vember, 1883, the railway company resolved upon a plan for exchang- 
ing the income mortgage bonds for the bonds of a gênerai Consolidated 
mortgage created December 1, 1880. By the terms; of the resolutions 
of the board of directors embodying this plan, it was provided that ail 
income bonds oflfered for exchange should be depositedwith the Mercan- 
tile Trust Company as trustée, and held uncanceled as security for the 
new bonds nntil ail the income bonds should be retired; and that the 
coupons and scrip certificates for unpaid interest upon the bonds offered 
for exchange should be retired at 60 per cent, of their face value, flat, 
payable in the new bonds. At the time of the hearing before the mas- 
ter. the greater part of the income bonds, with coupons attached repre- 
senting $1,307 , 205 unpaid interest, had been exchanged with the company 
for the new bonds, pursuant to this plan, and were deposited with the 
Mercantile Trust Company, and held by it uncanceled; and scrip certifi- 
cates to the.amount of $715,630 had also been exchanged for thenew 
bonds, and were deposited with the Mercantile Trust Company, and held 
by it uncanceled. The scrip certificates represent overdue interest cou- 
pons, whioh were detached from the bonds" at the time of the exchange; 
and the coupons are those which were attached to the bonds at the time 
of the exchange, and bave raatured subsequently. The theory upon 
which the master ruled that thèse coupons and scrip certificates should 
not be allOwed to share in the interest fund earned by the railway com- 
pany was that they had been paid and satisfied by the railway company, 
the exchange being in légal effect a payment and satisfaction. Accord- 
ing to his view, the holders of coupons, and certificates who did not ex- 
change them for new bonds are entitled to the whole interest fund until 
they bave received thdr 6 per cent, annual payments. It is quite im- 
material whether the securities excluded from sharing in the interest 
fund are to be regarded as belonging to the Mercantile Trust Company, 
and treated as held in trust by that corporation for the benefit of the in- 
come bondholders who bave consented to exchange their bonds for the 
new bonds, or whether they are regarded as really belonging to the rail- 
way company, and treated as held for its benefit by the trust company. 
The essential question is whether the railway company must pay over to 
the holders of outstanding coupons and certificates the whole interest 
fund, or enough of it to render them 6 per cent, interest, with interest 
xipon interest, by wajr of damages, or whether it must pay to them only 
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such proportion as the amount of their respective coupons and certîficàtes 
bèars to ail the interest payable by the terms of the inoome môrtgagê. 
It seemS plain that the holders of income bonds, or of coupons or cei- 
tificates representing unpaid interest on the bonds, who did not conseiit 
to surrender them in exchange for new bonds, are not entitled to any 
larger share of the interest fund than they would be if none of the orig- 
inal issue of bonds, or no coupons or scrip certificates, had ever been 
surrendered. It was compétent for the railway company, in carrying 
out its schenie of refunding, to agrée with the holders of income bonds, 
coupons, or certificates that, upon their exchange of their securities for 
new bonds, those surrendered should not be deemed paid, but should 
be kept alive to prôtect them against any enlarged claims of non-assent- 
ing holders; and, if such an agreement was made, the surrendered se- 
curities are to be regarded as held in trust by the trust company for the 
benefit of those who surrendered them. Ordinarily such an agreement, 
or some other arrangement for the protection of those who surrender se- 
curities, having a prior lien for securities secured by a junior mortgagS, 
is one of the features of the refunding schemes of corporations. The 
rights of non-assenting bondholders cannot be prejudiced by any action 
on the part of the corporation and assenting bondholders in substituting 
new bonds for old; but it bas sometimes been supposed that, if the re- 
funding plan should assume the fonn of a payment of the old bonds, 
and an exchange of new bonds in satisfaction, the non-assenting holders 
of old bonds might acquire a priority which they did not bave originally. 
Thus, in the case of Ames v. RaUroad Co., 2 Woods, 206, the railway 
company had executed a mortgage to secure a limited numberof bonds, 
and àfterwards executed another mortgage on the same property to se- 
Oure a lafger number of bonds, which recited that the holders of the 
bonds secured by the first niortgage had agreed to surrender the same, 
and reçoive in substitution therefor new bonds to be secured by the first 
mortgagejas modified by the second mortgage; and ail the bonds secured 
by the first mortgage except 20 were exchanged for bonds secured by the 
second. Upon foreclosure the holders of the 20 bonds claimed that they 
were entitled to be paid out of the proceeds of the mortgaged property 
in préférence to the holders of the new bonds, who had surrendered their 
old bonds in exchange, so that the proceeds which would hâve been di- 
vlded among 2,825 bonds, the number originally secured by the first 
mortgage, should be first appropriated to pay the 20 bonds which had 
not been surrendered. But the court held that, while those holders who 
had not surrendered their bonds were entitled to hâve their rights pre- 
served unaffected by what had taken place, equity would be.done by 
giving them such part of the proceeds of the sale as they would bave 
been entitled to if the new bonds and mortgage had never been executed; 
in other words, that they were entitled to 20.2825 of the proceeds of 
the sale, and no more. In that case, however, the court placed soms 
em^îhasis upon the circumstance that there was an express understand^ 
ing between the corporation and those bondholders who consented to the 
exchange that the first mortgage should stand for the benefit of the new 
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bonds. But suppose there is no express understanding between the cor- 
poration and assenti.ng bondholders that the original security is to be 
kept alive for their protection, ho\V are tlie rights of non-assenting bond- 
holders enlarged bj' the surrender or payment of part of the bonds origi- 
nally covered by the mortgage? No new contract is made with them by 
which their rights or their original liens are amplified. If it becomes 
necessary to enforce their mortgage, complète equity is done them if they 
are awarded the same share of the proceeds of the property which they 
would bave received if no bonds had been surrendered. If, by the terms 
of the contract, the whole property covered by a mortgage created to se- 
cure an issue of bonds is pledged to each bondholder, then, indeed, he 
may rightfully insist that he shall not be deprived of the fruits of bis 
pledge by any subséquent dealings between the mortgagor and other 
bondholders to which he has not assented; and consequently he could 
reasonably claim that, if part of the debt to the payment of which the 
property was originally pledged has been extinguished, the proceeds of 
the property' in case of a foreclosure must be applied to pay the balance 
before any other appropriation can be made of them. But such is not 
the contract implied between a bondholder and a mortgagor when the 
mortgage purports to secure a séries of which his bond is one. The con- 
tract is that he shall receive the pro rata share of the whole security which 
his bond bears to the whole séries. In Claflin v. Railroad Co.,4 Hughes, 
12, 8 Fed. Rep. 118, certain mortgage bonds had been acquired by the 
corporation in refunding opérations, and the question arose whether the 
Company, after having a,cquired them, could keep them alive, and re- 
issue them, 80 that they would carry with them their original mortgage 
lien. Chief Justice Waite, in deciding the case, said: 

"As agaiiist otber bondholders secured by the same mortgage, I cannot be- 
lieve there is a doubt of the power of the company to put eut and keep out the 
entire issue up to the tirae the bonds became due. The contract with the in- 
dividual bondholder was no more than that he shall hâve his due proportion 
of the security the mortgage on its face implies." 

Where a mortgage is security for the whole number of a séries of bonds, 
in a distribution of the proceeds of the sale of the mortgaged property 
each bond carries only a fractional interest in the proceeds of the prop- 
erty, to be ascertained by the proportion which its amount bears to the 
whole amount secured; and the holder of such a bond has no interest in 
the question whether holders of olher bonds bave title or not. ffodges^ 
Appeal, 84 Pa. St. 369. There is no principle in the law of corpora- 
tions or of mortgages which forbids a corporation that has issued a séries 
of mortgage bonds from purchasing part of them back, and reissuing 
them again before their maturily, when the financial interests of the cor- 
poration will be thereby promoted, unless the organic law of the corpo- 
ration prohibits the exercise of such a power. If it is lawful for the cor- 
poration to do this, it is whoUy immaterial whether it pays money upon 
such a purchase, or exchanges other bonds instead. And if it should 
destroy the bonds purchased, and issue duplicates, not intending to ex- 
tinguish the debt evidenced by the bonds, the lien of the mortgage would 
v.34F.no.ll— 53 
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not be affected by the substitution of the new bonds. ;FatJina v. HiU, 
8 Pick. 522; Pomroy v. Rice, 16 Pick. 22; Brinckerhoff v. Lansing, 4 
Johns. Ch. 65; Dana v. Binney, 7 Vf. 501. Of course, payment with 
intent to extinguish the debt would extinguish the lien. 

In the présent casé the railway company intended that the income 
bonds exchanged for new bonds should remain with the trust company 
uncanceled until ail the income bonds should be retired, and the resolu- 
tions embodying the refunding scheme distinctly provides for this; and : 
although the language of the resolution, with référence to the coupons 
and scrip certificates representing the interest on the bonds, stated that 
they were to be "retired at sixty per cent, of their face value" in new 
bonds, it cannot be doubted that the company did not intend them to 
be cancèled. They were not canceled, but were deposited with the trus- 
tée, as wère the bonds. It is conceded that the bonds were kept alive 
upon the exchange, and it is difBcult to see how the slight différence of 
phraseology employed to describe the mode of retiring the coupons and 
Bcrip certificates can work any substantial différence in the effect of the 
transaction as to them. The coupons and certificates are nothing more 
than évidence of the promise contained in the bonds for the payment of 
interest. The lien of the income bondholders upon the income of the 
company for the payment of their interest cannot extend beyond the con- 
tract of hypothecation as evidenced by the bonds and the mortgage when 
read togethèr. The lien of coupon or certificate holders is but the lien 
the bondholders hâve for interest. The income mortgage was created 
tosecure a séries of bonds for the sum of $1,000 each, amounting in 
the aggrega,te to $10,000,000. Each bohd contains a promise to pay 
the bearer from the net or surplus eamings of the railway company in- 
terest semi-annually at the rate of 6 per cent, per annum; and recites 
that the whole séries of bonds are secured by the mortgage, and that the 
income of the property covered by the mortgage is pledged to the pay- 
ment of the interest thereon. Manifestly the contract between each bond- 
holder and the railway company authoHzed the latter to issue 10,000 
bonds. It is also manifest that the railway company only bound itself 
to pay interest to each bondholder to the extent of bis proportion of its 
semi-annual income. Consequently the railway company would satisfy 
its obligation to each holder of a $1,000 bond by paying him one ten- 
thousandth part of its annual net income as interest on bis bond. If 
this is a correct view of the contract between the company and the bond- 
holder, it is obvions that neither the rights of the bondholder would be 
enlarged, nor the obligation of the railway company changed, by any in- 
orease or decrease in the amount of bonds issued. If the company had 
issued but 6,000 of the 10,000 bonds, or if it had issued the whole num- 
ber, and had then called in and purchased someof them, and then put 
them out again, it would hâve made no difierence in the rights of an in- 
dividual bondholder. So, if the exchange of bonds is deemed équiva- 
lent to a payment of those surrendered, as well as of the coupons and 
certificates, the bondholders of outstanding bonds, coupons, or certifi- 
cates occupy no différent relation to the interest fund, and hâve no larger 
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lien upon it, thàn before. The falïaby of the position of the complain- 
ant, and the other holder&of coupons aiid scrip not surrendered, is in 
the notion that by the con tract of hypothecation the whole income of thé 
railway company, to the extént of 6 par cent, annually, was pledged to 
the paynlent of the interest upon each bond. If this were true, and the 
claiins of some of those who were originally entitled to share in the in- 
come fund had been extinguished by payment, the residue of the fund 
would inure to those whose claims remain unsatisfied; But the contract 
was that the company Should distribute the income ratâbly among 10,- 
000 bonds for $1,000 each, so as to pay each bondholder his share. 
This share constitutes the whole interest of the holdérs of outstauding 
coupons or certificates in the income fund. 

The report is recommitted to the master to ascertain the rights of the 
parties to the fund in accordance with thèse views. 



Sioux OiTY & St. p. R. Co. v. United States. 
(Circuii Court. N. B. lowa, W. D. May Term, 1888.) 

1. POBLIC LANDS— JUBISDICTIOU OP C0UET8 TO DetEBMIKB T1TLE8. 

The question of determining whether certain land is open for settlement or 
whether it has passed under a railroad grant, is one which requires tbe exer- 
cise of judicial power and discrétion on part of the offlcers of the land depart- 
ment, with which the courts of the United States cannot interfère by injuno- 
tion or otherwise. 

3. Samb— Injunction — Aoainst Dkpaetment op Land Office. 

Act Cong. March 8, 1887, providing that in certain cases suit maj; be brougbt 
against the United States, does not give the courts the right to interfère by 
injuDCtion or otherwise with the action of the departments in matters requir- 
ing the exercise of judicial, as distinguisbed from ministerial, duties. 

8. Same— Bru poE Injunction— Parties. 

The persons named as seeking to pre-empt the land claimed by complain- 
ants under a railroad grant are necessary parties to a bill to enjoin the United 
States land-ofScers from allowing the proof to be made or acted upon requi- 
site to the completion of the entries made by such persons. 

In Equity. Bill to settle title to land. Motion for preliminary in- 
junction. 

J. H. & C. M. Sican, for complainant. 

T. P. Murphy, U. S. Dist. Atty., for défendant. 

Shieas, J. The bill filed in this case avers that by the act of congress 
of May 12, 1864, there was granted to the state of lowa every alternate 
section of land designated by odd numbers for 10 sections in width on 
each side of a prqjected lifle of railroad to be built from Sioux City to 
the Minnesota state line, with a provision that ail lands already sold or 
granted by the United States within such sections should be made good 
by sections to be taken from the lands of the United States nearest to 
the designated sections; that by an act of the gênerai assembly of the 
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state of lowa, approved April 3, 1865, the lands granted to the state for 
the purpose named were in turn granted to the complainant company, 
which had undertaken the construction and opération of the line of rail- 
way designated in the act of congress; that the company proceeded with 
the construction of the named Une of railway, and hâve built and main- 
tained the same from the Minnesota state line to Le Mars, lowa, from 
which point the trains ail pass over the line operated by the Illinois Cen- 
tral Railroad Company to Sioux City. The bill furtber recites at length 
the varions proceedings taken by the company, wherehy it is averred it 
became entitled to deraand and receive under the act of congress a total 
of 320,000 acres of land. It is also averred that there was not found 
within the 10-mile lirait sufficient lands to make up the total quantity 
to which the company was entitled, so that the company became entitled 
to demand 133,202.20 acres as indemnity land, the same to be seleeted 
from those lying nearest to the 10-mile limit. The bill further describes 
sp,ecifically 720 acres of land, which it is averred are worth over $2,000 
and less than $10,000, and are charged to be part of the lands of which 
■the company bas become the owner by reason of the grants already 
I named, it being charged, however, that on the 24th day of March, 1884, 
jthe state of lowa, disregarding the rights of complainant, illegally and 
IwrongfuUy relinquished to the United States the lands in question, and 
jthat the United States, through its oflBcers, the secretary of the interior, 
the commissioner of the gênerai land-ofiice, and the officers of the local 
land-office at Des Moines, lowa, in disregard of the rights of complain- 
ant, hâve opened said lands to settlement and entry under the home- 
stead, timber culture, and pre-emption laws of the United States, and 
hâve permitted certain named individuals to file pre-emption claims upon 
specifled portions of said 720 acres of lands, and are permitting said par- 
jties to complète and perfect their proofs under said pre-emption laws, 
and that unlèss restrained, the Said offiCers will issue receipts,. patents, 
'and other évidence of title to said parties, thereby casting a cloud upori 
complainant's title, and compelling complainant to bring a multiplicity 
of suits for th<e protection of its rights. Bàsed upon this bill, a motion 
is now mâde asking the issuance of a temporary injunction restraining 
the commissioner of the gênerai land-office, and the ofBcers of the land- 
office at Des Moines, from allowing the proof to be made or acted upon 
necessary for the completion of the entries made by the parties named in 
the bill. 

Jurisdiction in the court to entertain the bill is predicated upon the 
act of congress approved March 3, 1887. Whether this is one of the 
class of cases which corne within the provisions of the act, and of which 
the circuit court can entertain jurisdiction, is a question which bas not 
been discussed, and which wili not be considered or determined at the 
présent time. Assuming, however, for the purposes of the présent appli- 
cation, that jurisdiction exista, should the motion for the temporary in- 
junction be granted? It will be noticed that the only défendant to the 
bill is the United States. The individual pre-emptors, although named 
in the bill, are not made partiçs thereto, nor are the officers of the gênerai 
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and local land-offlces, The ultimate question presented for détermination 
by the averments of the bill is whether the lands in question passed , un- 
der tbe act ofcongress and of the gênerai assembly of lowa, to the com- 
plainant, or whether they still remain part of the unappropriated landa 
of the United States, and therefore open to entry by pre-emption and 
homesteaders. This is a question which requires for its détermination 
the examination and construction of the act of congress, of th&acts of the 
gênerai assembly of the state of lowa touching thèse lands, and of the 
acts done, and work of construction performed by complainant, and the 
examination of the question calls for the exercise of judicial power on 
part of the officers of the land department. Uniess the act of congress of 
March 3, 1887, confers the right upon the court to control in advance 
and direct the action of the land department, when called upon to act 
judicially, it is well settled that the power so to do, either by mandamua 
or injunction, does not exist. In the case of Gainesv. Thompson, 7 Wall. 
347, this question was exhaustively considered, the authorities bearing 
thereon being fully cited. The distinction between purely ministerial 
acts, in regard to which the officers of the department bave no discrétion, 
and those which require the exercise of judgment and discrétion, is 
clearly defined, and, touching the latter class of duties, it is declared 
that "certain powers and duties are confided to those officers, and to 
them alone, and however the courts may, in ascertaining the rights of 
parties in suits properly before them, paps upon the legality of their acts, 
after the matter has once passed beyond their control there exists no 
power in the courts, by any of its processes, to act upon the oflScer so 
as to interfère with the exercise of that judgment while the matter is 
properly before him for action. The reason for this is that the law re- 
poses this discrétion in him for that occasion, and not in the courts. 
The doctrine, therefore, is as applicable to the writ of injunction as it is 
to the writ oî imnàamus." See, also, lÂtchfield v. Register, 9 Wall. 575. 
On the question of the extent and character of the functions exercised 
by the officers of the land department in determining whether certain 
lands are open to entry, and whether given parties are entitled to patents 
tberefor, see Johnson v. Towsley, 13 Wall. 72; Sfiepley v. Cowan, 91 U. S. 
330: Moore v. Robbins, 96 U. S. 530; O-aig v. Ldtmsdorfer, 123 U. S. 
189, 8 Sup. et. Rep. 85. Do the provisions of the act of March 3, 1887 , 
change the rule recognized and announced in thèse cases, and confer upon 
the courts of the United States the power to control the officers of the de- 
partment in the exercise of their judgment in determining whether cer- 
tain lands are or are not open to settlement, and whether certain indi- 
viduals hâve met the requirements of the several laws providing for the 
entry of lands? It seems to me that the matter is too plain for argu- 
ment or élaboration. So radical a change in the relations between the 
courts and departmental branches of the government cannot Le iiredi- 
cated on anything less than an express déclaration by the le-çislative 
power, and oertainly none such is found in the act of congress in ques- 
tion. The mère fact that the act provides that in cettain case-s suils may 
be brought against the United States does i tôt tend to showthat it was the 
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. purpose of congresS to bestow upon the courts the right to interfère by 

- injunction or otherwisè with the action of the departments in matters 
requiring the exercise ofjudicial, as distinguished from ministerial, du- 
tiea. The fact that great injury may be caused, not only to the com- 

. plainant, but to the settlers upon thèse lands, and to the région in which 
the lands are situated, by throwing them open to settlement while the 

' title thereto is in dispute, cannot be considered in determining the ques- 
tion presented by this motion. It might not be diflBcult to convince any 

• one who has any knowledge of the lamentable evils entailed upon the 

' community and the settlers themselves by the action of the land départ- 
aient in throwing open the lands upon the Des Moines river to settle- 
ment when the title was in dispute, of the unwisdom of inviting settlers 
to occupy lands which are claiined under. spécifie grants from the gov- 
ernment without first having the question of title determined by the su- 

. preme court; but the certainty of thé evils resulting from such action on 
the part of the departrnent cannot bé urged as a reason why the court 
should usurp a jurisdiction not conferjed upon it. In the case of IMchfidd 
V. Register, supra, it was held to be a fatal objection to the bill that the 
persons asserting their rights as légal pre-emptors were not made parties 
thereto. Any objection, good upon the final hearing, may be urged 
against the granting of a temporary injunction; and, as already stated, 
the individuals seeking to pre-empt the lands in the bill described are 
named in the bill, but are not made parties thereto, and, as is held in the 
easejust cited, they are in fact the real parties to the controversy. Mo- 
tion for injunction is therefore refused. 



Denver & R. G. R. Co. v. United States, (two cases.) 
(Circuit Court, D. Colorado. May 10, 1888.) 

1. PuBMc Lakds— LicENSB TO Bailboaob to Cut Timbbr. 

Act Cong. June 8, 1872, (17 U. S. St. at Large, 339,) granted to the D. & B. 
6. R. Cû, the right to take atone, timher.etc, from public lands for the con- 
struction and repair of its railway,, provided it was completed within five 
years from its passage; and in case of default the act was to be null and void 
as to the ùn-flnished portion of the roatl. Thls act was amended to change the 
five years to ten. By act Cong. March Si 1875, a gênerai grant to railroads was 
made, similar to the spécial grant of the act of 1873, exoept that it limitedthe 
right to material to that necessary for the construction alone. Held, that the 
D. & R. G. R. Co. was entitled to the privilèges of both acts. 
m. SAME--PiiACB OF Use. 

Whsre arailroad has the right to take timber from tho public lands adjacent 
to its right of way, to use for purposes of construction, it can take timber so 
obtained to any point of the Une, howcver distant from the place of ciltting. 

a Same. 

For the rights granted under the gênerai act of 1875; the portions of the D. 
& R. Q. R. R. built before and after June 8, 1883, are to be treated as one 
' rond, and timber can be taken from the entire Une for the construction of 
■ any portion of the Une provided for in the original organization. 
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4. Same— PuBPOSES OF Use. 

Under thèse acts, section and dépôt houses, stiow-sheds, and feoces are a 
part of the railïoad. 
6. Same— Repairs. 

Under thèse acts, no timber can be taken from the public lands for the re- 
pair of any portion of the D. & R. Q. K. Co.'s track not completed before 
JuneS, 18i52, and fOr that portion only from the lands adjacent thereto. 
6. Same — ^Additions. 

Af ter a railroad line is once completed it has no right under act Cong. 
March 3, 1875, to take timber from the public lands to build newswitches and 
side tracks. 

Error from district court, district of Colorado; Hallett, Judge. 

The United States,, plaintifF, sued the Denver & Rio Grand Railroad 
Company and others, défendants, in two suits, for cutting timber illegaHy 
on the public lands. Judgments tbr plaintiff, and défendants bring error. 
Both suits were Consolidated. 

Wolcott & VaUe, for plaintiff in error. 

H. W. Hobsrni, U. S. Atty., for défendant. 

Brewer, C. J. Thèse two cases corne hère on errrorfrom the district 
court, judgments having been rendered there in favor of the United States 
and against the plaintiff in error, for the full amounts claimed. Each 
case was tried on an agreed statement of facts. On June 8, 1872, con- 
gress passed an act making a grant to the Denver & Rio Grande Railway 
Company. 17 U. S. St. at Large, 339. The material portion of that 
grant is as follows: 

"That the right of way over the public domain, one hundred feet in width 
on each side o£ the track, together with sUcih public lands adjacent thereto as 
may be needed for dépôts, shops, ànd uther buildings for railroad purposes, and 
for yard-room and side tracks, not exceeding twenty acres at any one station, 
and not more than One station in every ten miles, and the right to take from 
the public lands adjacent thereto stone, timber, earth, water, and other mate- 
rial required for the construction and repair of its railway and telegraph line, 
be, and the same are hereby, granted and conflrmed unto the Denver & Rio 
Grande Bail way Company, a corporation created under the incorporation laws 
of the territory o£ Colorado, its successors and assigns: * * * provided, 
that said company shall complète its railway to a point on the Rio Grande as 
far south as Sante Pe within five years of the passage of this act, and shall 
complète fifty miles additional southiof said point in each yearthereafter; and 
in default thereof the rights and privilèges herein granted shall be rendered 
nuU and void so far as respects the unflnished portion of said road." 

Subsequently this proviso was changea so as to give ten years instead 
of five. 19 U. S. St. at Large, 405. On March 3, 1875, congress passed 
an act, making a gênerai grant "to any railroad company duly organized 
under the laws of any state or territory," etc., which grant, for ail ques- 
tions that arise in this case, is similar to the spécial grant to the Denver 
& Rio Grande, exceptthat in the gener^ grant the right to take material, 
earth, stone, and timber is limited to what may be necessary for the con- 
struction, and not, as in the spécial grant, for construction and repairs. 

The agreed statement of facts in the first case is as follows: TTiat it 
is agreed — Mrst. That the timber sued for in said action was eut bj 
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William A. Eckerly & Co., as agents for the D en ver & Rio Grande Rail- 
■way Company, and delivered to said railway company. Second. That 
the attached statement correctly shows the kind and amounts of timber 
so eut and delivered, and also shows the time of cutting, the purposes 
for which it was eut and used, and the priées paid for cutting and deliv- 
ering the same. Third. That said timber was eut in Montrose county, 
Colo., and near the town of Montrose, and upon public, unoccupied, and 
unentered lands of the United States. Fourth. That the lands from 
which the timber was eut were along and near and adjacent to the line 
of railway of said company. Fîfth. That the portion of the line of rail- 
way through said county of Montrose, and in the vicinity of said town 
of Montrose, was net constructed or completed until after June 8, 1882, 
and that on June 8, 1882, said line of railway was only constructed and 
completed as far westward of CeboUa, in Gunnison county, Colo. Sixth. 
That said company had not completed its line of railway to Santa Fe on 
June 8, 1882, nor has it ever so completed it. Seventh. That of the tim- 
ber eut as aforesaid a part was used on portions of the line of railway out 
tp Grand Junction constructed and completed after June 8, 1882, and 
for the pm'pose of construction of railway, érection of section and dépôt 
houses, snow-sheds, feuces. etc. ; and a part was shipped by the Denver 
& Rio Grande Railway for similar purposes to the Denver & Rio Grande 
Western Railway, to be used in the terri tory of Utah, as shown in at- 
tached statenient; and $1,000 worth wds used for repairs on portions of 
road completed prior to June 8, 1882. E'ighth. That as to ail of its line 
of railway constructed after June 8, 1882, tlie said company strictly 
complied with ail the requirements of the act of congress approved March 
3, 1875, entitled "An act granting to railroads the right of way through 
the public lands of the United States." Mnth. That upon the foregoing 
agreed statement of facts the following questions are to be submitted to 
the court for décision: (a) Whether under the act of June 8, 1872, and 
an act of March 3, .1877, amendatory thereof, the Denver & Rio Grande 
Railway Company had a right to eut timber for any purposes on public 
land of the United States adjacent to portions of its line of railway con- 
structed and completed after June 8, 1882. (6) What are "adjacent" 
lands within the meaning of theact of congress, approved June 8, 1872, 
entitled "An act granting the right of Way through the public lands to 
tli'e Denver & Rio Grande Railway Company," and the act of congress of 
March 3, 1875, entitled "An act granting to railroads the right of way 
through the public lands of the United States?" (c) Whether under 
said acts said company could eut timber on public lands of the United 
States adjacent to the portions of the line of railway completed subse- 
quently to June 8, 1882, to be used for purposes of repair, and for sta- 
tion and section houses, and for fences and gnow-sheds on those portions 
of said railway line constructed and completed prior to June 8, 1882, 
(d) Whether under such statutes said railway company could eut timber 
from public lands adjacent to portions of the line of railway completed 
after June 8, 1882, to be used for any purposes on portions of the line 
of railway constructed and completed after June 8, 1882, and, if so, for 
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what purposes. (e) Whether the terms of the statute giving said rail- 
way Company the rigkt to take timber "for the construction and repair 
of its railway lines" would in anywise comprise and coniprehend the 
érection, building, and repair of section and dépôt houses, snow-shedfe, 
fences, and rolling stock. (/) Had the said railway Company the right, 
under theact of March 3, 1875, to take from adjacent public lands ma- 
terial, earth, atone, and timber necessary for the construction of its rail- 
road? (g) To what extent, and for what amount, the D en ver & Rio 
Grande Eailway Company is responsible for timber eut as aforesaid, and 
shipped to Utah for use on the Dénver & Rio Grande Western Railway. 
(h) To what extent, and for what amount, said railway company is lia- 
ble, if at ail, ùpon the above agreed statementof facts, and upon the law 
as it shall be decided by the court. Tenth. That this case is a test case 
to obtain a deiinite and positive adjudication by a court of competejit 
jurisdiction of the varions points set out above, and of the rights of said 
railway Company with regard to cutting tim ber from public lands under 
the act of June 8, 1872, under the amendatory act of March 3, 1877, 
ând undeï the act of March 3, 1875. Eleventh. That judgment shall be 
entered by the court upon the foregoing statement of facts, and upon the 
law as itijhall décidé it, and at a valuation for said timber as set out in 
the annexed statement. 2'welfih. That the admissions made in this staté- 
meiït of facts shall bind the parties hereto only for this suit, iand shall 
not bindthem as to any other matter or case. 

There is some dispute between coUnsel as to the questions that are in- 
volved in and presented by thèse facts. I shall not attempt to consider 
any that I do not think are fairly and clearly presented by the facts. 
The fourth paragraph stipulâtes that the lands from which the timber 
was eût were adjacent to the line of railway; hence I shall not stop to 
consider how near Iand must be to be adjacent, — whether half a mile or 
ten miles. I certainly do not agrée with the idea, which seems to be ex- 
pressed elsewhere, that the proximity of the lands is immaterial, or that 
congress intended to grant anything like a gênerai right to take timber 
from public Iand where it was most convenient. The grant was limited 
tO' adjacent lands, and I do not appreciate the logic which concludes 
that, if there be,no timber on adjacent lands, the grant reaches out and 
justifies the taking of timber from distant lands, — glands fifty or a hun- 
dred miles away; nor do I understand that the rule controlling the con- 
struction of ordinary public grants, to the effect that they are construed 
strictly against the grantee, does not apply to thèse grants. 

The first question is whether the railroad company can avail itself of 
both the spécial act of 1872 and the gênerai grant of 1875. It was held 
by the district judge that itcould, and I agrée with him in that conclu- 
sion. It is unnecessary to do more than refer to the opinion filed by 
my Brothër Hallett forsufficient reasons for his conclusion. The prin- 
cipal question, however, is this: My Brother Hallett was of the opin- 
ion that the place of use of the timber on the line of the railway was to 
be considèreiî as well as the place of cutting, in determining the right- 
fulness of the appropriation by the company. Hè thought that the right 
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to eut timbeï/extended to onlyBO miich timber as should be used in the 
coustruction of the road opposite, or nearly se, to the place of cutting; 
that if timber should be eut within a balf mile of the rqad, and then car- 
ried on the oars of the company a hundred miles, and there used in the 
construction of the road, it could not be said to be taken, within the pur- 
view of the act, frora adjacent lands. ; So he concluded that the right to 
take timber was limited by the place of use, and that, as each section of 
the road of reasonable length was completed, the right tp take timber on 
lands adjoining such section was gone. In other words, the grant of tim- 
ber was exhausted pari pas8u with the cpnstruçtion of thé road. In this 
view, with ail déférence: t» the learned judge, I think he was mistaken. 
Whiib grants of this nature are to be si^cîcây construed, they are to be 
fairly oonstrued, and so as to carry into effect the intent of the grantor. 
In determining what is granted, we of course look first to the language 
itsed. Now, in thèse grantsthe place of cutting, aa well as the use to 
■whieb the timber eut may be put, are both expressed. The place is the 
public lands adjacent to the line of the road. The use is the construc- 
tion of the railroad, not; a part of the railroad, but of the railroad as a 
wholeyand of course including therein eyery part of it, It doea not pur- 
port to grant the right to t^ke timber from adjacent public lands for use 
in the construction of the railroad opposite the place of cutting, and thèse 
last words will hâve to be implied in qrder to place the limit on the 
grant given to it by the district judge. It would haye; been so easy to 
use such words of limitation that their omission makes strongly against 
an, intent of such limitation. Let me paake an illustration. Suppose 
tbeowiaerof a section of Jand made a grant to a railroad company pf.a 
strip 50 feet in width through his land for a right ofway, and by the 

.same instrument granted to the company the right to take stone and 
learth from land near this right of way for the purpose of constructing its 
xoBÂi , iThis would be precisely parallel to the case jat bar, the différence 
Vaingionly one of size. , Now, would it be contended, that under such a 
grant the company; was limited for each rod of distance to the stone and 
eartb Which might happen to be opposite such rod? Would not a fair 
and reagonable. construction, , one expressing the intent of the grantor, be 
that the company could itg.ke stone and earth from any place which was 
near to the right of way for use in the construction of any part of the 
road through the section? If that would be true in the lesser illustra- 

ition, WQuld it n«t also be true in the larger case before us? Can it be 
that congress intend ed to aid in the construction of only a part of the 
railroad? It must bave known that there were large extents of territory 

; in this, western "CQuntrytreeless, and without suitable stone for cul^rerts 
and bridges. Did it mean to aid in the construction of such parts of 
tlle rôad as ran through a timber country, or where there was suitable 
stone, and leave the ooiûpany unaided in the construction of other parts? 
It seems to me, both the language of the statnte and the intent of the 

vgrantor are against the views entertained by my Brother Hallett. 
hs'Bnt, beyond this, the décision of the suprême court in the case of 

j.Ki.& V, RaikoOd Oo., 98 U. S. 334, seems to me decisively against those 



DENVEK <S E. G. R. CO. V. USIIED STATES, S4B 

views. In that case the facts weré thèse: ' By the niheteenth section of 
the act of July 2, 1864, thece was granted to the railroad conapany, for 
the purpose of aiding in the construction of its road, everj' alternate sec- 
tion of public land (except minerai land) designated by odd numbers, to 
the amount of 10 alternate sections per mile on each side of the road on 
the Une théreof not reserved, etc. By the twentieth section, whenever 
20 consécutive miles were completed and accepted, patents were to be 
îssued to the company for land on each side of the road to the amount 
designated. Itwas contended that this grant was to be measured by the 
separate sections of 20 miles of road, and that, to fill out the grant, land 
must be taken opposite each section, respectively. But the court ruled 
otherwise, and held that the grant was in aid of the construction of the 
road ae a whole, and might be filled out by lands anywhere along the 
Une. I quote the language of the opinion: 

"The position that the grant was in aid of the construction of each section 
of twenty mileâ, taken separately, and must be limited to land directly oppo- 
site to the section, is equally untenable. The grant was to aid in the con- 
struction of the entiré road, and not merely a portion of it, though the com- 
pany was not to receive patents for any land except as each twenty mllçs were 
completed. The provision allowing it to obtain a patent tlien was intended 
for its aid. It was not required to take it; it was optional for it then, or to 
wait until the completion of other sections or of the entiré road. ïhe grant 
waa of a quantity of land on each side of the road, the amount being designated 
at so many sections per mile, with a privilège to receive a patent for land op- 
posite that portion constructed, as often as each section of twenty miles waS; 
completed. If this privilège weré not claimed, the land could be selected 
along the whole Une of thé road without référence to any particular section 
of twenty miles. When latéral litnits are assigned to a grant, tiie land within 
them must.of course, be exhausted before land for any deflciency can be taken 
elsewherei and, when no latéral limits are assigned, the land department of 
the government, in supervising the exécution of the act of congress, shonld 
undoubtedly as a gênerai rule, reqiiire the land to be taken opposite to each 
section; but in somè instances good reasons may exist why a sélection else- 
where ought to be permitted. If, as in the présent case, by its neglect for 
years to withdraw from sale land beyOnd twenty miles from the road, the 
land opposite to any section of the road has been taken up by others, and pat- 
ented to them, there can be no just objection to allowing the grant to'the 
company to besatisfled by land situated elsewhere along the gênerai Une of 
the road." 

This sustains me in thé construction I place upon thèse grants, that 
only two things are necessary in determining the rightfulness of thef ap- 
propriation of timber — Mrst, that it be taken from public lands adjacent 
to the Une of road; and, second^ that it be used in the construction of 
the roûd... This disposes of substantially ail the questions in the case. 
One or two minor matters remain for notice. 

As appears from the agreed statement of facts, a part of the road was 
completed before June 8, 1882, the time limited by the spécial act and 
its amendment; and a portion has been constructed since. For conven- 
ience 1 shall caU the first part the old line, and the latter part the new 
Une. Now, the spécial right given by the spécial act — that is, the 
right to take timber for repairs — is by the proviso specifically limited 
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to the old lîne, so that no timber can be taken from lands adjacent tr it 
for repairs on the new line, and, conversely, none from land adjacent to 
the new line for repairs on the old. Again, for the rights granted und (r 
the gênerai act both the old and the new lines are to be taken as parts 
of one road, so that timber can be taken from any part of the entire line 
for the construction of any part of the road provided for in the original 
organization. Again, I think there can be no doubt that section and 
dépôt houses, snow-sheds, and fences are properly to be considered, in 
the purview of the act, a part of the railroad. 

I hâve not hitherto noticed the agreed statement of facts in the second 
case, for the matters that I hâve been considering dispose of every ques- 
tion in that caae except that which arises upon the eighth paragraph, 
which is "that one-fourth of said timber bas been used in the construc- 
tion of new switches and side tracks along the line of road completed sub' 
sequent to June 8, 1882;" and that présents the question whether this 
timber was used in the construction of the railway. On the one side it 
is claimed that this refers to repairs, new switches, etc., being in lieu 
of old switches, etc. On the other hand it is claimed that this means 
absolutely* nçlY switches, etc.; that is, switches, etc., where there were 
none before. I think it immaterial which is the meaning. Of course, 
if repairs, it waa uWawful, because upon the new line; and if, on the 
other hand, absolutely new switches and side tracks, they were upon a 
line of road already completed, so that they were merely additions, ex- 
tensions, and improvements. The griaht does not extend to thèse mat- 
ters, but is exhàusted when the line is once completed. Of course we 
ail know that the developments of the country and increase of business 
will require constant additions; new dépôts, section-houses, switches, 
and side tracks. The demand for thèse will never be exhàusted, but 
will continue as long as the surroùnding country increases in population 
and business. Now, the grant was not intended to aid in supplying 
thèse successive demands. It was to aid in the first construction, and 
when that was completed the grant was exhàusted. So, in either event, 
this appropriation of timber was unlawful. 

Of course the supply of timber for other roads was not within the con- 
templation of the act. 

This disposes of ail questions in the case. From the views above ex- 
pressedji it foUows that the judgment of the district court in each case 
must be modified. In the first case judgment will be entered in favor 
of the governmeut for the amount of timber shipped to the Utah lines, 
and for the $1,000 worth of timber eut on land adjacent to the new lines 
for repairs on the old; and in the second place judgment will be for the 
one-fourth which was used in the construction of new switches and side 
tracks. 
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EoLLiNS V. LÀke County. 
{Oircuit Gowt, B. Colorado, May 7, 1888.) 

1. CouNTiES— Limitation op Indbbtbdness. 

The provision of Const. Colo. art. 11. §6, to the eflfect that "the aggregate 
amount of îndebtedness of any county, for ail purposes, " exclusive of debts 
contracted before its adoption, "shall not exceed at any time"a certain limit 
therein named, is not confined to debta by loan. FoUowing People v. May, 9 
Colo. 80, 10 Pac. Rep. 641. 

2. Samb— COMPULSOKY Obligations. 

Warrants issued by a county in payment of compulsory obligations, viz., 
fées of witnesses, jurors, constables, sheriffs, and the like, are not within the 
prohibition; and it is no défense to an action upon such warrants that at the 
time they were issued the gênerai limit of county Indebtedness flxed by the 
constitution had been reached. Overruling People -v. May, 9 Colo. 404, 12 Pac. 
Rep. 838. 

At Law. Action by Frank Rollins upon certain county warrants is- 
eued by the board of county commissioners of Lake county, The case 
was tried to the court. 

Télkr & Orahood, for plaintiflF. 

A. E. Parles and H. B. Johnson, for défendants. 

Brewee, J. This action is upon county warrants. The circum- 
Btances which surround it make it one of peculiar importance. For 10 
years, and from the adinission of the state in 1876, many counties, whose 
tax levy was insufïicient to meet current expenses, had been issuing war- 
rants, which had accumulated to, as counsel says, at least $1,000,000. 
No question seems to bave been made during thèse years as to the valid- 
îty of such action; but the question being thereafter presented to the su- 
prême court of the state, it construed section 6, art. 11, of the constitu- 
tion of the state in such a manner as to invalidate the bulk of thèse war- 
rants. The plaintiff, being a non-resident, comes into the fédéral court, 
and invokes its judgment as an independent tribunal on the question 
thus determined by the state suprême court. 

No more délicate or responsible duty is ever cast upon the fédéral court 
than when it is asked to détermine, not what the state suprême court 
bas decided, but whether its décision shall be foUowed. While the féd- 
éral courts are in a certain sensé independent tribunals, yet they sit within 
the state to construe and enforce its laws. Whenever a construction bas 
been placed upon a state statute or constitution by her suprême court, 
that détermines for both state and fédéral courts ail questions and rights 
arising after such construction; but, when the rights or claims of right 
arose prior to such construction", then the duty rests upon the fédéral 
courts of independent examination and détermination. The rule control- 
ling in such cases is fully and clearly stated in the récent case of Burgesa 
V. Sdigman, 107 U. S. 33, 2 Sup. Ct. Rep. 10, as follows: 

"Since the ordinary administration of the law is carried on by the state 
courts, it necessarily happens that by the course oï their décisions certain rules 
are established which become rules of property and action in the state, atfd 
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have ail the effect of law, and which it would be wrong to disturb. This is 
especially true with regard to the law Q* Jeal çstate, and the construction of 
Btate constitutions and statutes. Sûeh established rules are always regarded 
by the fédéral courts, no less than by the statiB courts thepiselves, as authori- 
tutive déclarations of what the law is. But where the law has not been thus 
settled, ib is the right and duty of tlie fédéral courts to exercise theirown judg- 
ment, as they also always do in référence to the doctrine of commercial la\V 
and gênerai jurisprudence. So when ^ontracts and transactions bave been en- 
tered into, and rights have accrued théreon under a particular state of the dé- 
cisions, or when ihere has been no décision, of the state tribunals, tlie fédéral 
courts prpperly claim the right to adopt their own interprétation of the law ap- 
plicable tp the case, although a différent interprétation may bé adopted by thè 
state courts after such rights have accrued. But even in such cases, for the 
sake of harmony, and to àyoid confusion, the fédéral courts wiH lean toWards 
an agreement of views with the state courts if the question seems to them bal- 
anced with doubt. Acting on tliese principles, founded as they are on comity 
and good sensé, the courts of the United States, withoutsacrificing theirown 
dignity as independeiit tribunals, endeavor to avoid, and in most cases do 
aVoidi any unseemly conflict, with the well-cpnsidered décisions of the state 
courts,. As, however, the yery object of giving to the national courts juris- 
diction to administer the laws of the states in controversies between citizens 
of différent states was to Institute independent tribunals, which it niight be 
Bupposed would be unafEected by local préjudices and sectional vlews, it would 
be a dereliction of their duty not to exercise an independent judgment in cases 
not foreclosed by previous adjudication. " 

; See, also, Pam v. Bowler, 107 U. 8,1 540, 2 Sup. Ct. Rep. 704; Green 
Co. V. Cbnners, 109 U. S. 104, 3 Sùp. Ct. Rep. 69; Carroll Cô. v. Smith, 
m u. s. 556, 4 Sup; et. Rep. 539; Anderson v. Santa Anna, 116 U. S. 
362, 6 Sùp. Cti Rep. 413; Boïïes v. Brimjiàd,l20'U. S. 759, 7 Sup. 
Ct. Rep. 736. Accepting that as the rule to control this court, L pas» 
to â statement and considera:tioh of the' immédiate question. The sec- 
tion bf thé constitution referred to is as folio ws: 

. "Nocpwnt'yshall contract any debt.hy loan in any form except for the pur- 
pose of ereeting necessary public buildings, niakingor repairing public roads 
and brid^eà; aiid àuch indebÉe'dness contiacted in auy onô year shall liot ex- 
ceed thé rates tipton the taxaljlê prbpèrty in such county fôllowing, to-wit: 
Counties in which the assesséd valuation of taixable property shall exceed 
#5iO00iO(D, $1.50 on each $l,000;tbereof; cpunties in which such valuation 
.shall be lesai.than $6,000,000, $3 on e.ach $1,000 thereof. And the aggr^gate 
amount of ihdebtedness of any couijty for ^ll purposes, exclusive of debtscon- 
tracted befor^ thè adoption of this constitution, shallnotài àiiy time exceed 
twlce the àiiiburit above hevéin liraitèd, littless when, in liianner prpvided by 
^'law, the qùestlôh of incurriiig such délit shall, at a gehëi'àl élection, be sub- 
-ruittéd tostièh of the qualitieU'electors of sùch couiity as in the year last prè- 
rceding such, élection shall havapaid a tax upon property àssessèd to them in 
BUch county, .^nd a majority of t^viSip yoting thereon shall vote in favor of in- 
curring tlie délit; but the bonds, if, ar^^ibeissued there^pr, shjill notrun less 
' thah ten yeà,rs, ancl' the aggregate àmpûrit'of debts so'çpiitraçtëd slialt notât 
"afay time eicceéd'twlce the rate upPh' thè N^kluation last. hèîreiw méntioned: pf(i- 
vidéd, that this 'Section shall nôt applyto countîes havtng a Valuation oflfess 
than $1,000,000;" -4 -i -i ; •■: . ■ ■ ': \ ■' .^ v 

Thè dèicjsipps of the suprême coprïof Colorado referred to are Peop^e 
iT,;4%ï'9 flolo. SQ, 404, 414, 10 ïPac. Rep. 64i; 12 :i?ae.;Bep/838, and 
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15 Pâc. Rep. 36.' In the first of thèse cases the question was whether 
this section in ail its sentences referred exclusively to debts contracted 
by loan, and it was held that it did not; that there were two indépendant 
déclarations in it; and that the third sentence, commencing, "And the 
aggregate amount of indebtedness of any connty for ail purposes," was 
not limited to debts by loan, but applied generally to ail. In the sec- 
ond case the question was whether the limitation upon county indebted- 
ness imposed by this section included debts incurred bj' opération of 
law as well as those arising from express contracts, and it was held that 
itdid. 

Retnrning now to the first question, it was and is earnestly insisted by 
the learûed counsel for plaintiff that the scope and intent of the entire 
section is indicated by its opening lines, which expressly name debts by 
loan; that, as a gênerai rule, each separate section is to be construed as 
carrying one idea through ail its sentences, and that, even without spécial 
words of référence in the later sentences, they are to be construed as 
based upom the first idea or controlling fact; that not only is such the 
ordinary ruleof construction, but also to establish a différent one for this 
section would resuit in glaring absurdities, hindering the administration 
of county affairs in such a manner and to such an extent as shows that 
such was not the intent of the framers of the constitution or the people 
who adopted it. 

Again, it is insisted that although, prior to the framing of this consti- 
tution, ëeven States had inoorporated into their constitutions limitations 
upon county indebtedness,' a comparison of the condition of those states 
with thiSj in territory, population, and county organization, shows the 
absurdity of the meager powers given to counties in this state under 
such a construction of this section. And, again, great reliance is placed 
upon contemporary construction, inasmuch as for 10 years many coun- 
ties bave transacted business and issued warrants as though no such lim- 
itation as is now claimed existed; inasmuch as several suits were brought 
in différent courts, both state and fédéral, upon county indebtedness, in 
which the défense of this limitation existed, but was not presented; in- 
asmuch, also, as several acts of the législature applied to facts as they 
existed, and as it must be presumed were known to exist, conflict with 
the limitation imposed by this construction. 

It wiU be observed that the language of the third sentence is gênerai. 
Itsays: "That the aggregate amount of indebtedness of any county for 
aU purposes, exclusive of debts contracted before the adoption of this 
constitution, shall not at any time exceed," etc. Now, in order to make 
it mean what counsel claim it means, the word "such," or some word of 
similar meaning, must be implied prior to the word "indebtedness''" or 
"purposes;" and counsel insist that such word should be implied, and 
that the meaning is coiTcctly expressed, when the language is'Hhe ag- 
gr^ate amount of such indebtedness," or "for ail such purposes.'' That 
a word may be suppiied or implied when necessary to carry out the ob- 

»Seei also, 9 Pac. Rep. Si. 
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vious intent of the sentence is, of course, conceded; but can the întent 
be presumed to justify the supply of the omission? It is, of course, al- 
ways a question of construction, and the thought and intent of the framer 
is the thiug to be determined, I hâve read the opinion of the suprême 
court on this matter, and studied it with care. The Solid tread of the 
argument of the learned judge who wrote that opinion is to my mind ir- 
résistible. It compels conviction. Starting with the conceded and ele- 
mentary proposition that, in detei*mining the meaning of any instrument, 
whether; agreement, statute, or constitution, we look flrst to the words 
used, and seek their natural signification in the order of grammatical ar- 
rangement in which they are found, he shows that the sentences are sep- 
arate and complète, the propositions in them independent déclarations, 
and that there is no grammatical necessity of implying or supplying any 
Word to- perfect either, Hence the supplying or implying of a word 
must find some other reason than the mère grammatical arrangement for 
its justification. 

Agaàn, he calls attention to whàt, in my judgmenl, is most signifi- 
cant,— the proceedings of the convention that framed this constitution. 
If, in coristruing any sentence, it becomes a question whether any word 
should be implied which is not found, in order to fully express the true 
meaning, and.we can know that when the sentence was being prepared 
the question of whether that very word should be inserted was presented, 
discusseid, ând it was finally determined to reject it, we should be driven 
almost irresistibly to the conviction that the meaning which tbatomit- 
ted word would disclose was not the meaning intended by the makers. 
Now, it appears from the debateain.the convention that the question oi 
introducing this word "such" into fhe sentence was presented and dis. 
cussed; that two or three times itwas voted to introduce it, and as often 
voted to strike it out; and that finally it was left out, and the proviso at 
the close of the section added. I do not see how démonstration could 
be made more.perfeet as to the intent of the framers of this section. 
Cooley, Const. Lim. 66. That which was their intent as shown by the 
grammatical arrangement of the language, and by their discussion, must, 
in a matter of this kind , be presumed to hâve been the intent of the peo- 
ple in adopting this constitution. The learned judge àlso notices other 
matters, such as the language of an address prepared by the convention, 
ând subtàitted with thé constitution to the peopie; but I do not care to 
pursue this matter further, or notice the various reasons urged by him 
in support of the conclusion. It is enough to say.that I think his rea- 
soning unanswerable. 

I pass now to the second question: Does the limitation upon county 
indebtedness imposed by this section include debts incurred by opéra- 
tion of law as well as those arisimg from express oontracts? This ques- 
tion may be really sépara ted irito two: First, in determining when the 
liiflit is reached, what is to be iaacluded; and, second^ what effect hasthe 
Ijmit when reached upon the po#ers and Jiabilities of the county? 

In regard to the first, it will be noticed that county indebtedness may 
arise in one of three ways: It may spring from the vyluntary contracts 
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of the county authorities. Second, it may be cast upon the county by 
the action of the législature in requiring the payment by it of certain fées 
and salaries ; and in respect to debts of this class the county as such ex- 
ercises no choice, bas no volition. They are compulsory, as distinguished 
from contractual, obligations. Further, it may arise from some tortious 
act of the county authorities. Such a tort créâtes a liability against the 
county, which, ripening into a judgment, becomes a debt. Now, in de- 
termining when the lirait of county indebtedness bas been reached, it is 
obviously immaterial under said section how any particular portion of 
the indebtedness arose or whence it sprang. It is enough that it is a 
debt. The language of the section is, "the aggregate amount of the in- 
debtedness of any county for ail purposes shall not exceed,"etc. Every 
dollar of the indebtedness might bave sprung from tortious acts of county 
officiais which, prosecuted by the injured parties in actions eaideKcto, hâve 
ripened into judgments, and thus become debts, and still the limit be 
reached. Indeed, the process of détermination is a mère matter of mathe- 
matiçal caJLculation, — the adding up of the valid débts of the county. 
; Secondly, Supposing the limit bas been reached., What etïect has 
that on the powers and liabilities of the county? That it puts an end to 
its contractual powers is clear. So the suprême court held. Such was 
the obvions purpose of the framers of the section. They were familiar 
with the experienccB of other states, the territorial laws in force, and the 
ordinary ways of county business every where. They knew that a large 
discrétion was given to county commissioners in the matter of creating 
obligations against the county. They knew that it was usual to give to 
them power to build and keep in repair county buildings, to lay out, 
open, and improve county roads, build bridges, and otherwise subject 
the county to large expenditures. With this in view, the obvious pur- 
pose of the statute was to limit their powers in this direction, and to say 
that beyond a certain sum no county officiai should be authorized to con- 
tract a debt binding against the county. On the other hand, it is equally 
clear that this section does not enable a county to defeat its liability for 
a tort, or prevent such liability from being merged into a judgment, and 
thus becorning a debt. It is no défense to an action for a wrong that, 
if judgment be recovered therefor, it will carry the county indebtedness 
beyond the constitutional limit. This is conceded by the suprême court 
in this opinion. It says: "Involuntary liability arising ex delicto is a 
subject that is not contera plated by the provision." In this the court 
only foUows prior décisions in other states. In Bartle v. City ofDes Moines, 
38 lowa, 414, the same doctrine was affirmed. So, also, in the case of 
BloomingUm v. Perdue, 99 111. 329, the court in that case in a single sen- 
tence disposing of the question, as though a contrary doctrine were too 
absurd to require discussion. See, also, Chicago v. Sexton, 115 111. 230, 
2 N. E. Rep. 263, in which the court uses this language: 

"There is nothing new in thus holding a municipality responsible for the 
want of fldelity of those who act for it. Suits of that kind are of daily occur- 
rence. The liability thus imposed is not within the «onstitutional and statu- 
tory limitations in regard to the création of indebtedness." 
v.34b'.no.ll — 64 
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ISd it has lieen hel'd in lowa thàt where warrants were issued in ex- 
cess of tbe constitutional limity a.nd judgments rendered thereon, the dé- 
fense of invalidity not having been pleaded, and that through the fraud of 
the supèrtisorsof the county, and thereafter bonds issued in payment of 
fluch jildgnients, the bonds were valid in the hands of &'bonafide holder. 
EaUromt Go, v, Osceola Ûo., 45 lowa, 168, 52 lowa, 26, and 2 N. W. 
Rep.;598. 

The other class of debts springs from neither the voluntary nor the tor- 
tious acts of county officiais. The county has neither voice nor oppor- 
tunity in the matter. They are imposed by the législature, and are gen- 
erally sUch as affect the stfite at large as well as the coUhty. ' 

It is well hère to stop a moment, and Consider what* county is. In 
one aspect, it is an independent corporation, having pêcnliar private in- 
tereSts and conoerns; The management of those interests and concerns 
is, as a gênerai tule, confided to the county officiais; and the debts in- 
curred in the management ofthbse private afFairs are oreated by the vol- 
untary contracta of thbse officiais. In another aspect, the county is but 
a mère Bubdiviéion of the state^ and only détermines ioeally the admin- 
istration of th(^"8ffairswhich affect the people ofthe State as a whoie. 
Take the administration of justice ib' the courts, the matter of élections, 
the préservation ôf the public pfeace; and mattera ôf a Mndred naturel 
They are not the'purely priva te concerns of the county. ' Thfey affect V^itally 
and largely the interests of the state as a whole. l'tis commonelse where, 
it was and is tbeicase hère, that the cost of thèse public services' is cast 
Idrgely <upon the couhty. i Not upon the countyas an independent cor^ 
poration, and solely intêrested in aûdbeiïefited by^Such services, but as 
a poïtion of thè: State j and as suèh portion thus contributing to the gên- 
erai welfarè. In the création tof debts for thèse services the county is not 
Consulted; It bas no voicé inajtying when theyi shall be inourred, or to 
what èxtent. l' know the Une of démarcation is not preserved with abso- 
lut© wniformity V but the generisl obàracter of the difFererice between con- 
tràctual and cbiupulsory obligations is as I havestatedi This is a mat- 
ter of eommon knowledge, andiïnùst haye beett withini the contempla- 
tion of the framersof the constitution. Was it theirihtent to relieve the 
countyof liability for thèse compulàory obligations when in any manner 
thegeneral iimit of jhdebtedness'had been'reached? ■' - Sëe what that woïild 
imply: ' The possibility that Qoukty comttiissioners, by extravagance, 
niight tergely inipair, if not practîbaUy defeàt, the adtnihistration of jus- 
tice, the préservation of thepeace, and even the holding of élections. For 
public service, without expectafion of pay, is seldom <ione, or, if done, 
only poorly. Will>a constable serve process; will- a sheriff, at personal 
risk, préserve the public peace; will a county attoi-hey prosecute with 
vigor làiid intereèt; will juror or witness attend, giviag up private inter^ 
ests for public good,-^with the kiiowledge that theSé, their services, are 
gratuitous, and will receive no conipensation? , 

. i WiHit be said the ïegislator caii guard, Vgainstthiegé dangers by anjn- 
•crease of > the t»x levy? Whoiahall aay how gréait will be the extrava- 
gance of the couiityofiiciails?bry even if that coùld be restricted by law', 
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Who can foretell how much ôf crime will happen durîng any coming year? 
I am advised by counsel tBâtthë suppression of a single riot in Leadville 
cost the oounty more than ;the entire proceeds of^ that year's levy» Thèse 
things cannot be foreseen. Can it be that the framers of the constitution 
intended that compensation for such services should dépend upon the 
question whether a limit of county indebtedness had been reached? It 
must be borne in mind that the amount of such expehditures can never 
be foreseen. In one year they may aggregate a great amount, and in the 
next be comparatively trifling. 

Thèse considérations of a gênerai nature impress me forci bly with the 
conviction that it was not the intent of the framers of this section to per- 
mit a county to escape from liability on account of such compulsory 
obligations by the fact that its gênerai limit of indebtedness bas been 
reached. This conviction is strengthened by this provision in the section: 
that the indebtedness "shall not at any time exceed twice the amount 
above herein limited, unless when in manner provided by law the ques- 
tion of iiicurring such debt shall at a gênerai élection bésubmitted," etc. 
Now, what a county proposes voluntarily to do, what amount of debt it 
intends voluntarily to create, may be known and submitted to a vote; but 
who can foresee what amount of crime may be committed, what crirainal 
cases may haye to be prosecuted, what expenses must be incurred in such 
prosecutiph, or in preserving the public peace, not yet apparently threat- 
ened? Thèse are matters which, as they cannot be foreseen, cannot well 
be provided for by submission to populàr vote. "Such debt," is the lan- 
guage; obviously a debt that is contemplated, and not one that may ho 
imagined. This question did not arise in this state for the tirst time. In 
1885 the suprême court of Missouri considered and decided it. In Book v. 
Earl, 87 Mo. 246, that court held that à county could not contract a debt 
for any purpose in excess of its revenue for the current year without the 
spécial assent of the voters, and that, wheri it was desiïéd to creatë a debt 
in excess of such revenue for the improvenient of the court-house, the 
question mùst ûrst be submitted to thè qualifiéd voters. But at the same 
term, in Potter v. Douglas Co., Id. 239, the same court held that the con- 
stitutional limitation as to indebtedness had lio application to a debt in- 
curred by a county for the keeping and transportirig of its prisoners by 
the sherifF or jailor of another county. The judge who wrote the opinion 
in that case thus states thé reasons therefor: 

"After carefnUy considering thé subject, I am not of opinion that the oon- 
stltutional prohibition shouM be ruled to apply in instances like th^ présent. 
For this conclusion thèse are njy reasons: 1 do not regard section 12, supra, 
as applying hère, because the effect of such conalruction woiild be destructive 
of the peace and good order in every county eiubraced witiiin tlie provisions 
of section 60S0, aforesàid ; for it would be an itnpossibility to submit to a vote 
of the pébpié of the county cbncerned, the question of ah utlascertained and 
unascertainable indebtedness to be incurred in the future, as the exigendes of 
the case miglit demand. Who could foretell how many criminals would be 
arrested in tlie course of the ensuing year? If this could not be done, is it 
not glaringly obvions that no question as to the amount of the indebtedness 
could possib'ly be submitted to the people for the sanction of their suffrages? 
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The maxîm, lexnon.eogtt ad împossibUia, may appositely be invoked in the 
présent case; a maxîm équally invocable whether the law be statutory or or- 
ganic. But another reason occurs why that section cannot apply in the case 
at bar. The inhibition of the constitution , it wili be observed, is leveled against 
a county becoming indebted, i. e,, through the ordinary channel, the action of 
the county court, the flnancial agent of the county. But hère the indebtedness 
was not so incurred. It was created entirely independent of any action of 
the county court ; created by the sherifE of the county pursuant to the command 
of section 6090, supra. The law itself gave hcense to the incurring of such 
debt. It was ineurred by opération of law, and the fact that the county would 
ultimately hâve the debt to pay cuts no figure in this discussion." 

It is true, by the constitution of Missouri there is a lirait on the amount 
of taxation, as well as in the matter of indebtedness, but that does not 
mUitàte against the force of the argument presented by that court. My 
conclusion, therefore, is that it is no défense to an action upon county 
warrants issued in payment of thèse compulsory obligations that the 
gênerai limit of county indebtednesa has been reached. I believe that it 
is agreed between counsèl that the warrants sued on in this action are of 
this nature, and the judgment must be entered, therefore, in favor of the 
plaintiff. 

I regret that in the conclusions that hâve been reached I am not fully in 
accord with the suprême court of the state. I regret this, not alone because 
I regard it generally the duty of the fédéral court to follow the suprême 
court of the state in its interprétation of the state statutes and constitu- 
tion, but also because of the high respect I entertain for the individual 
members of that court, who honor the ofl&ce which they occupy, and 
whose duties they so admirably disçharge; but over against that is the 
strong voice of appeal rising from the equities of thèse varioUs warrant 
holders. This is not the case of a séries of bonds issued to a railroad 
corporation whose existence and work are, notwithstanding it is called a . 
çiiosi public servant, we ail know, prompted by persohal and selfish in- 
terests, but it is the case of warrants issued to many individuals, wit- 
nesses, jurors, constablea, sheriffs, and the like, called upon by the laws 
of the state to render some public service in the administration of justice, 
the punishment of crime, the préservation of the public peace, the con- 
duct of élections, — matters in which the state as a whole is interested and 
which conduce to the gênerai welfare, — and who hâve obeyed the mandates 
of their state in the undoubting faith that the promised compensation 
for those services would be paid. Honesty, justice, and ail the potential 
obligations, of a solemn promise demand that they be paid; and if I hâve 
lent a too-willing ear to the voice of such appeal, and hâve permitted 
such equities to blind my eye to a clear vision of the literal mandate of 
the constitution, it is consolation to know that the amount in controversy 
is so great that a review of thèse proceedings can be had in the suprenie 
court of the United States, by which high and ultimate tribunal any er- 
rors and mistakes can be corrected. 
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SCHNELLE & QUEBL LuMBEB C!o. V. BaELOW. 

(Circuit Court, 8. D. New York. May 8, 1888.) 

1. Debds— Btatutort Construction — " Gbaitt, Babgain, and Sell. " 

Under 1 Rev. 8t. Mo. 1879, c. 20, § 675, p. 110, as construed by the suprême 
court of that state, the words "grant, bargain, and sell, " used in a conveyance 
in 'which an "estate of inheritance in fee-simple is limited, " amount to a cov- 
enant of seizin of the estate so limited, and the covenant runs with the land. 

3. Covbnants— Seizin — Title by Judgment in Ejbctmbnt. 

In Missouri ejectment is a mère possessory action and a judgment therein 
conféra no title upon the party in whose favor it is given. It is no défense, 
therefore, to an action in the United States circuit cOurt in New York, by the 
grantee of land in Missouri, to recover damages for breach of covenant of 
seizin, that the covenantor has succeeded to the rights of the prevailing party 
in ejectment, and has duly conveyed them to the plaintifl, in the absence of 
other proof of title in such prevailing party. 
8. Samb— Pcechasb of Pabamount Title. 

A covenantee, in Missouri, under a covenant of seizin is not bound to wait 
for actual dispossession, but may at once, upon the hostile assertion of a par- 
amount right or title, pay ofiE or extinguish the right by purchase ; and his meas- 
ure of damages is the reasonable sum paid for such title. 

4. Sahb. 

The life-tenant of land in Missouri compromised litigation with B., who 
claimed an interest in it, by taking from him a deed of nineteen-thirtieths. and 

fiving him io turn a conveyance of the remaining eleven-thirtleths. Upon 
er death intestate, the remainder-men in fee, who were also her children, set 
up title to the land conveyed to B., and he flled bill to remove cloud. The 
biU was dismissed, and the dismissal was afflrmed by two appellate courts, 
on the ground that the children were not estopped from asserting title to the 
land B. had got by reason of the fact that they had succeeded as heirs to the 
land he had given their mother in exchange. S., who had bought B;'s land, 
and been compelled to purchase the interest of the heirs, then sued B. on his 
covenant of seizin in the United States circuit court in New York. Held, 
that neitherthe plaintifl nor the défendant would hâve had a valid défense in 
au action of ejectment, iu Missouri, at the suit of the remainder-men. 

At Law. 

Charles 0. Burlingham and Joseph A. Shoudy, for plaintifip. 

Wm. D. Shipman, for défendant. 

Shipman, J. This is an action at law, in which a jury trial was 
waived, by written stipulation duly signed by the parties, and the case 
'was tried by the court. The action was brought to recover the damages 
which were alleged to bave been sustained by theplaintiff by reason of the 
breach of the covenant of seizin in the deed of the défendant and his wife 
ai a lot of land in St. Louis, Mo., to Lesley Garnett. The facts which, 
upon such trial, were proved and are found by the court to be true, are as 
follows: The land in question is property described in the complaint, and 
is situated on the south-east corner of Eighth and Mullanphy streets in 
said St. Louis, having a front of 36 feet 3 inches on Eighth street, and 
a depth of 125 feet on Mullanphy street. In the partition of the estate 
-of John Mullanphy, in April, 1842, the partition proceedings having 
been instituted in the month of August, 1841, said lot was set off and 
Apbrted to his daughter, Mrs. Ann Biddle, who died in January, 1846, 
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having devîsed an undivided one-fifth interest in a tract of land, includ- 
ing said lot, };q tlje use of her sister,.OctaviaPelaney, tbeii wife of Den- 
nis Delanej', "for and during her life, and from and after her death to 
the use of the heirs of her bodj'^ living at the tirae of her; death, and for 
default of such issue then to the use of my own rightheirs, forever." 
Mrs. Delâney, after the death pf her sàid husbarid, married Henry Boyce, 
and upon the partition of Mrs. Biddle's estate, in 185^, the said lot was 
allotted to two trustées, appointed under an antenuptial settlement of 
the said Henry Boyce and wifè, "to the use of Octavia Boy ce (wife of 
Henry Çoyce) for and during her life, and from and afteir. her death to 
the use of the heirs of her body living at the time of her death, and for 
default of such issue then to the use of the right heirs of Ann Biddle de- 
ceasfed'i fdrever. " Mrs. Boyce died on Novem ber 1 2 , 1 876 , lea ving three 
children, John F. Delaney, Jane Lindsay, wife of Andrew J. Lind- 
say, and Mary E. Boyce. On AprU 15, 1867, Mrs. Boyce and one of 
her trustées, her said hus^nd beiiig iû life, but uot joining in sî^id cOn- 
veyanoe,.éxecuted a deed of said lot in fee, with gênerai and spécial cov- 
enants, to the défendant, said deed pUrporting to be an absolute convey- 
ance thereof. On March 18, 187â; thé défendant and his wife cbnveyed 
said lot in fee-simple to Lesley Garnett. The words of wnveyance which 
were used in said deed were "grant, bargain, and sell." 

The statute of Missouri, in existence at the date and exécution of said 
deed, fuid ever since the existing statute in said state, is as foUows: 

"The Words 'grant, bargaiu, and sell 'in ail conveyan dés in Which any es- 
tate of inheritanee in fee-simple is limited, sliall, unless l'estrained by ex- 
pressed terms contained in such con voyances, be construed to be tlie folio wing 
expressed covenants on the part of the grantor, for himself and his heirs, to 
the grantee, his heirs and asslgns: First, that the grantor was, at the timeoE 
the exécution of such cOh voyance, seized of an indefeasible estate in fee-sim- 
ple, in the'i'eal estate theréby granted; second, tliat suCh real estate was, at 
the time of the exécution of such conveyance, free from ail incumbraiices 
done or suffered by the grantor or any person under whom he claims; tfiird, 
for further assurances for such réâl estate tobe made by the grantor and his 
heirs and to the grantee and his heirs and assigns; and may be Bued upon in 
the same manner as if such covenants were expressly inserted in the convey- 
ance." . 1 Kev. St. Mo, 1879, p. 110. 

The settled construction of this statutory co venant by the highest court 
of Missouri, as first declared in Dickson v. Deme, 23 Mo. 151, and sub- 
stantially a.ffirmed ïn Magvoirey. iiig'gfin, 44 Mo. 512;. Jones v. WhitéeU, 
79 Mo. 191, and AUmv. Kmnedi/^ 91 Mo. 324, 2 S, W. Rep. 142, is, 
as stated jn J/ogiiwre v.Riggin, that the words "grant, bargain, and sell'?. 
are a covenant that runs with thç land, of indemnity, continuing to suc- 
cessive grantees, and inuring to the one upon whom the loss falls.'' A 
contrary construction had been originally announced by tàxe same court 
in CoUiery. Gamble., 10 M.O. 467. 

Said Garnettand wife conyeyed the said lot in fee-simplé to GharlesF. 
Querl,i as trustée, and subsequently, on August 8^:1884, the title of sàid 
Garnett and wrife b0came vested in the plaintiff, whioh imniediately en- 
tered into and still continues in possession of said land. On March 12, 
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1886 , and after the termination of the suit of Barlow v. Delaney, herein- 
after mentioned, the said heirs of the body of MrS; Boyce caused to be 
eerved upon the tenant of the plaintiflF a notice demandiug the surrender 
of said lot, and notifiing the tenant to pay no rent but to them. The 
plaintiff having examined its title to the said premises, became satisfied 
that it had none, and, being threatened by the said heirs with a suit in 
«jectment, paid to them, on April 15, 1886, the sum of $2,537.50 for 
said Jiand, which wasareasonableand moderatè priée therefor, and there- 
Tipôn received a deed from said heirs, which conveyed to it ail their 
right, title, and interest in said land. On August 8, 1846, Norman Cut- 
ter comraenced in the proper court in St. Louis an action of trespass and 
«jectment against William Waddingham, demanding the possession of a 
large tract ôf land claimed by the heirs of John MuUanphy as a part of 
Ms estate, of which tract the lot in question was a part, and damages for 
the éjection of the plaintiff therefrom. Waddingham was the tenant in 
possession. The Ûving heirs and représentatives of John Mullanphy 
■were made party défendants. Mrs. Biddle, who had theretofore died, 
was hot a party. Mrs. Boyce was a party ; her children were not parties. 
The litigation' continued till February 4, 1865, when a verdict was ren- 
dered in favor of the plaintiff for the possession of eleven uudivided thir- 
tièths of the whole tract, and damages of $27,500 for the trespass and 
«jectment and withholding possession and a monthly value of $192.50 
for any subséquent possession. An appeal was taken to the suprême 
court of Missouri, but was not prosecuted, and was dismissed by the ap- 
pellahts in December, 1868. On June 5, 1852, the said Cutter sold his 
interest in nine twenty-fourths of the land déscribed in the déclaration 
in said: suit tp Henry D. Bacon, and on Februafy 15, 1854, conveyed 
the.remainderof said tract to said Bacon and Daniel D. Page; and said 
Page and Bacon, by deed dated September 23, 1857, conveyed thewhole 
tract to the défendant foï $126,000. In 1866, said Octavia Boycé, and 
the defeùdànt entered iiito an agreement by which they agreed for the 
pu;;poses of settling sàid litigatipn, that the défendant was entitled to 
t^yelj^^thirtieths of ail parts pf said tract of land to which the said Boyce 
derived title under John or Bryan Mullanphy or Ann Biddle, or which 
had been theretofore set oÉf to her in partition, and that she was entitled 
to eighteen-thirtieths theréof, and that partition should be made of said 
interest. The resuit was a partition and conveyances between Mrs. Boyce 
an(i, the défendant of the portion of this tract of land which had been al- 
lotrted tp ber. Certain of the lots which he conveyed to her bavé de- 
scëndeâ to hefsaid children which they still hold. He also indemnified 
Mrs. Boyce against any liability under said Cutter judgment. In part 
fulfilîrn'ent of this agreement, she made the conveyance of the lot in qùes- 
tipii vhich bas been heretofore mentioned. The twelve-thirtieths was 
insérted by niistake instead of eleven-thirtieths. 

In the îatter part of 1881, it came to the knowledge of the défendant 
that the children of Mrs. Boyce were claiming title tp the two lots con- 

■>S4, i^ Mo. 306, 33 Mo. 269. 
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veyed to him by-their mother, of which she had only a life-estate under 
the will of Mrs. Biddle. He thereypon instituted a suit in equity before 
the circxiit cpurt for the city of St. Louis against said cliildren, in which 
he averred that he had reeently learned and believedit.to be true, and 
so stated, that the said Boy ce had only a life-estate in said two pièces of 
land, and that upon her death,, the same went in fee-simpJe absolute to 
her children, and that they still owned and possessed ail the property 
which he had conyeyed to their mother in exchange for said land, and 
had; inherited from her other realty to the value of $300,000, and, that 
their claim was a cloud upon the title of said two pièces, and praying 
tha.t they be enjoined from claipiing any interest therein, and that the 
title to the same be diverted from themand vested in him, and for other 
proper relief. Said circuit court, sustained a demurrer to sc.id bill, and 
eqtered judgment for the défendants. The St. Louis court of appeals af- 
firmed thejudgment upon the following grounds: "(1) A married woman 
cannotconvey realestatewithoutthejoinderofherhusband; (2) a married 
woman who owns a life-estate in land, cannot (under the ^tatute of Mis- 
souri) exécute a valid gênerai warranty deed of the:fee; .(3) a bill to en- 
force a deed of the.fee of the land conveyed by the owner of the life-es- 
tate is without equity as against the remainder-men who arealso the heir» 
of. the, owner of. the life-estate." Barhw v. Delaney, 13 Mo. App, 691. 
Upon appeal to the suprême court of Missouri, the judgment of the court 
of appeals was affirmed, upon the ground that, conceding that Mrs. Boyce 
had a right to cpnvey, and that her covenants were obligatory upon her^ 
they do not estop her children from asserting their title to the lots in con- 
troversy. The court said: 

"Itis upged, that it would be itiéquitable to permit défendants to hold the 
lots of land conveyed by plaintiff, and also recover the lots in controversy, but 
If they should recover.thoselots, and the covenants in Mrs. Boyce's deed are 
binding upon her children, then, to theextentof the estate they inherited from 
her, plaintifif will bave his action on the covenants. If they were of no bind- 
ing force, eithcr upon her or her heirs, plaintifl certainly bas rio légal demand 
against them, which can be enforced against those lots. He may bave an 
équitable right to'have the lots conveyed by him eharged with a lien for tht' 
unpaid purchase ptice, which lyould be the value of the lots conveyed byMrs. 
Boyce, at the time of that conveyance; but, in no event, bas he the right to 
hâve their title in the lots iû question vested in him." 86 Mo. 587, 588. 

The conclusions of law, upon the foregoing facts are as foUows: 

1. The co venant of seizin of an indefeasiblé estate in fee-simple^ 

which was contained in the defendant's deed to Garnett, runs with the 

land. 

"Since the ordinary administration of the law is carried on by the state 
courts» it necessarily happens that by the course of their décisions certain rules 
are established which become rules 6t property and action in the state, and 
bave ail the effect of law, and whiéh'it would 'be wfbng to disturb. This i» 
espeeially true with Végard to the lâw of real estate,' and the construction oi 
state constitutions and statutes. Such established rules are always regarded 
by the fédéral courts no less than by the state courts themselves, as authori- 
tative déclarations of what the law is. " Burgess v. Seligman, 107 U. S. 20,. 
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2 Sup. et. Eep. 10; Chicago City v. Robhins, 2 Black, 418; Toumsend v. 
Todd, 91 U. S. 452. 

2. According to the évidence, the défendant was never seized of an 
indefeasible estate in fee-simple in the lot which he conveyed to Garnett. 
He does not claim that he had snch a title, except as to eleven-thirtieths 
thereof. As to nineteen-thirtieths which he supposed he obtaiiied by 
the deed of Mrs. Boyce, it is conceded, especially by the suit of Barlow 
V. Ddaney, that the légal fee of that portion was never conveyed to the 
défendant. It is manifest that Mrs. Boyce, who derived ail her title 
from the will of Mrs. Biddle, had only a life-estate. As to the eleven- 
thirtieths, the défendant relies upon the judgment in the Cutter ejectmenL 
suit. The conveyances to Cutter, if any ever existed, are not in évidence. 
His suit was based upon his right of possession. The record does not 
show that any other right was in issue. No testimony was offered, out^ 
side of the record, to show that any other question was actually in issue; 
and the Missouri authorities are abundant to the effect that, under the 
statutes of that state, ejectment is a possessory action, and that a judg- 
ment therein confers no title upon the party in whose favor it is given, 
and is not a bar to a subséquent suit in regard to the same land between 
the same parties, while it may be évidence in such a suit. Kimmel v. 
Benna, 70 Mo. 65; Ekey v. Inge, 87 Mo. 493; Ewing v. Vannewitz, 8 Mo. 
App. 602; Hogan \. Smith, 11 Mo. App. 314. The statute in the revis- 
ion of 1855, that a judgment in ejectment, except of nonsuit, should be 
a bar to any other action between the same parties, and upon which the 
suprême court in Miles v. Gaidweïï, 2 Wall. 35, favorably commented; 
was repealed in 1857. Furthermore, the Boyce heirs were not parties 
or privies to the Cutter ejectment. It is triie that their mother, who 
had a life-estaté in the land, was a party, but they derivéd their title to 
the lot in question from Mrs. Biddle, and it seems that a judgment to 
which the tenant for life is a party is not évidence for or against a rever- 
sioner, who was not a party, "because the reversioner does not claim 
through the tenant for life, but enjoys an independent title." 2 Tayl. 
Ev. 1366; 1 Greenl. Ev. § 536; Bull. N. P. 232. 

3. Upon the testimony in thîs case, neither the plaintiflf nor the de- 
fendant would hâve had a va,lid défense in an action of ejectment, in 
Missouri, at the suit of the Boyce heirs. The défendant truly says that, 
"when the grantee surrenders to the paramount title, he must show that 
it was a valid and subsisting one, capable of being enforced, and was 
actually asserted, or he can recover only nominal damages." Morgan v. 
RaUroad Co., 63 Mo. 129. And upon this point, the défendant insists 
— Mrst, that there is no proof that the Boyce heirs had a paramount title 
from a party in peaceable possession; and, second, that, it being shown 
that he had paid the mother of the Boyce children for the fee in this lot 
by a deed of land which they inherited and still hold, an equity arose 
against the assertion of their title to this lot of which they were out of 
possession, or an equity existed against their taking possession, which 
a Missouri court would bave enforced if they had brought an action of 
ejectment, the statutes of that state permitting both légal and équitable 
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défenses in ejecttnent. As to the.first point,,as has already been said^ 
the légal title of the Boyce children tq nineteen-thirtieths :is nndisputed, 
and the admissions in the complaint of Baiiow against Delaney suffi- 
ciently establish, as against Mr. Barlow, their légal title to the eleven-thir- 
tieths. The second is the defendant'a strong point, and he earnestly in- 
sists, it being admitted that the Boyce heirs hâve inherited from their 
mother, and now own the land which was conveyed to lier in considéra- 
tion of her conveyance of the fee of the lot in question, that a Missouri 
court would in an action of ejectment by them, prévint their obtaining 
possession until the equities against the enforcement of their légal title 
were satisfied or removed. , This was, in substance, the question which 
was before the Missouri courts in Barlow v. Delaney. The demurrer ad- 
mitted the facts which were alleged in regard to the inéquitable conduct 
of the Boyce heirs, and the bill, after its statement of the grounds of the 
estoppel, prayed, inter cdia, for an injunction against them from claim- 
ing any interest, title, or estate to said lots, and for any further proper 
relief. Two appellate courts dismissed the bill; the last court upon the 
express ground that the children were not estopped from asserting their 
title to the land in controversy, but that the plaintiff would hâve his ac- 
tion upon the CQvenants if the children were bound thereby and recovered 
the lots, and if the covenants w;ere not of binding force, that the plaintiff 
had no légal demand againsj , the children which could be enforced upon 
thèse lots, but suggested that hei might "baye .an équitable right to hâve 
the lots conveyed by him,iCharged,with a lien for the iinpaid purchase 
price," Any spéculation upon what the Missouri court could do seems 
to be useless in view of what the highept court in the state has done by 
it8 refusai to prevent the Boyce heirs from making claim tq the land in 
controversy. It has virtuaÛy deoided that Mr, Barlow has no equities 
therein which it will recognize, 

4. The plaintiff was justified in bis purchase. of the paramount title 
without waiting for actual dispossession, and the measure of his damage 
is the reasonable sum which; he paid for a gopd ^itle. 

"The covenantee is not bpun^ to wait for actual dispossession, but may, 
after such assertion," (the hostile assertion ol a paramount right or title by 
suit orotherwise) "pay off or extinguish the right by purchase; and his meas- 
ure of damages will be the reasonable value bf the righfc so discharged or ex- 
tinguished by him." Ward v. Ashbrook, 78 Mo. 517; Sali v. £ray, 51 Mo. 
288. 

The plaintiff is entitied to judgment in his favor for $2,637v50, with 
interest from April 15, 1886, and costs. 
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LÀFLiN V. Ôhicago, W. & N. Éy. Co.' 

{Circuit Court, E. B. Wisconéin. December 10, 1887.) 

% Emikent Domain— Damages — Evidence. 

In proceedings to recover damages for the construction of a railroad across 
pj-emises usedas a Biimmer resort, plaintifC having shown by keepers of sim- 
ilar resorts that the proximity of the road would in their opinion impair the 
business of the hôtel, défendant oflEered to prove by witnesses who isept ho^ 
tels near the tracks and dépôt grounds of other railroads that such hôtels 
were not injuriously aSected thereby. Held, that the testimony was irrele- 
vant. 

S. Ajbatement And Revival— Aorbbmbnt to Abbithate. 

A mère executory agreement to arbitrale entered into by parties to a pro- 
ceeding to recover damages to land resulting frpm the construction of a rail- 
road, does not àbate the suit, or work a discontinuance, where no submission 
haS'been actually made, and no arbitrators actually chosen; and this is espe- 
cially 80 where. the party setting up the agreement as a bar bas gone to trial 
without objection upon the merits. 

At Law. 

This waq a proceeding for ascertaining the damage to certain premises 
situated in Waukesha, Wis., owned by the plaintiff, and alleged to hâve 
been injured by the construction of the defendant's road across the same. 
Connected with said premises was a hotel, kept by the plaintiff for the 
accommodation of summer guests, known as the "Fountain House," 
with its appurtenances; which included a minerai spring, and pleasure 
grounds, and drives for the use of guests. On the trial the plaintiff 
called witnesses engaged in the snmmer hotel business at other points 
and places, to testify whether, in their opinion, based upon their expé- 
rience in such business, the construction and proximity of the defend- 
ant's railroad would hâve an injurions effect upon the business and pat- 
ronage of the Fountain House. In reply to this testimony the défend- 
ant called witnesses who were engaged in the business of conducting and 
managing hôtels situated near the tracks and dépôt grounds of other 
railroads; and it was sought to show by such witnesses that the prox- 
imity of their hôtels to railroads had no injurions effect upon the busi- 
ness of such hôtels. It was admitted by counsel for the défendant that 
it was not intended to call for the opinions of such witnesses in relation 
to the probable effect ol the construction of the defendant's railroad upon 
the business of the Fouiituin iiouse; the object of the défendant being 
simply to show that the hôtels kept by the witnesses in other places were 
not injured by their proximity to railroads. This testimony was ob- 
jected to by counsel for the plaintiff, as inadmissible, on theground that 
the tendency and effect of it would be to introduoe into the case collatéral 
issues not pertinent to the issue hère to be tried, which related solely to 
the effect upon the Fountain House of the construction of the defend- 
ant's railway. The défendant introduced in évidence an agreement en- 
tered into by the parties subséquent to the commencement of the suit, 

•See83Fed. Rep.415. 
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to arbitrate theîr différences; and ît was contended by counsel for the 
défendant that this agreement of arbitration operated to discontinue or 
abate this suit. 

D. H. Sumner and /. V. Quarles, for plaintiff. 

J. G. Fland&rs, Hiigh Ryan, D. S. Wegg, and Howard Morris, ;or de- 
fendant. 

Dyer, J., (after stating thefacts as àbove.) When the plaintiff was mak- 
ing his case he offered the testimony of several witnesses to show what 
effect, in their judgment, the construction and proximity of the railroad 
would or might hâve upon the business and patronage of the Fountain 
House. The witnesses wer§ shown to bave been long acquainted and 
experienced in the business of keeping sammer hôtels, supported by a 
class of patrons similar to those which the testimony tends to show are 
received as guests at the Fountain House, and appeared to be qualified 
to speak upon the subject to which their examination related. The testi- 
mony referred to, was, of course, offered as bearing, in its ultimate effect, 
upon the question of the value of the property for summer hôtel pur- 
poses after the railroad was built across the plaintiff 's land. The admis- 
sion of this testimony was contested with much force by counsel for the 
défendant, but the court was unable to see why, within the doctrine of 
the cases on the subject decided by the suprême court of this state, it 
was not admissible. The only doubt I had was whether the matter in- 
quired about wâs the proper subject of expert testimony. There may 
be doubt upoa that point, but so much has the law in relation to the 
competency of suoh testimony, as applied to various subjects, been ex- 
tended, or ifs scopé broadened, by tnodern authority, that it seemed to 
me when the question came ùp that the doubt ought to be resolved in 
favor of the admission of the testimony. I havè given a good deal of 
thought to the question since, because, if satisfied that the testimony was 
improperly admitted, I would not hésita te to strike it out before submit- 
ting the case to the jury; thisbeing held tb be proper practice, and to 
cure the error of original admission of itoproper testimony, by the su- 
prême court of the United States. But, after careful reflection, my con- 
viction still is, the testimony was admissible. 

Now, the défendant offers the testimony of witnesses, — gentlemen en- 
gaged in the summer hôtel business, and understood to be experienced in 
that business, — by which it is sbught to show that they bave kept hôtels in 
even nearer proximity to railroads than is the Fountain House to the dé- 
fendants road, and that the business of such hôtels has not been injuri- 
ously affected by that fact. The question is, is this testimony admissi- 
ble? It is not proposed to show this merely as establisbing the expéri- 
ence of the witnesses in the summer hôtel business, and then to foilôw 
it with an expression of opinion froin the witnesses as to whether the 
business of the Fountain House is likely to be diminished by the con- 
struction of the défendant's railroad. This is frankly admitted. But thé 
object of the proposed testimony is simply to shoVe that the business of 
other summer hôtels is not injured by their proximity to a railroad. 
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Clearly, this would be introducing into the case what might prove to be 
a new and independent issue, foreign to that we hâve to try, namely, an 
issue in relation to the business, situation, and surroundings of other 
hôtels, and ail the various circumstances under which business is trans- 
acted in them. There are exceptional instances where this is allowable, 
such as cases involving matters of science, art, or questions of professionaî 
skill. But the cases are rare which allow independent collatéral facts 
to be drawn into the issue. The question is, is the fact sought to be 
proved, namely, the effect of the construction of a railroad upon other 
hôtels, a fact relevant to the issue, which is one involving the Fountain 
House? I think it is not. If the évidence proposed to be introduced 
is admitted, it must be that the plaintiff would hâve the right to rebut 
it, and then the défendant might hâve the right to repJy to the testimony 
in rebuttal, and thus we should be engaged in a trial of the question as 
to other hôtels, an independent collatéral fact not germane to the prin- 
cipal issue we are trying. It is the duty of the court to allow the de- 
fendant to do in support of its contention just what it bas allowed the 
plaintiff to do in support of his theory of the case, that is, to call wit- 
nesses who may show themselves qualified to speak on the subject from 
expérience in the summer hôtel business; to give to the jury their opin- 
ion and jUdgment as to whether the construction of this railroad will 
injuriously affect the patronage and business of the Fountain House. 
This the défendant bas the right to do, and such testimonj'^ will be ad- 
mitted. But to testimony offered only to show the effect of the construc- 
tion or proximity or opération of a railroad upon other hôtels, the objec- 
tion must be sustained. 

I do not think there is any issue of fact arising upon the arbitration 
agreement for the court to submit to the jury. So far aa the agreement 
cuts any figure in the case, the effect which it shall bave is purely a ques- 
tion of law. There is no dispute that the parties entered into this agree- 
ment; nor can it be disputed that by mutual forbearance the time for the 
sélection of arbitrators under the agreement was extended. There were, 
for a considérable time, continued negotiations between the parties, with 
référence to the contemplated arbitration and the sélection of arbitrators; 
and it must be held that by mutual consent the time for making such 
sélection and entering upon the arbitration was extended. There is no 
évidence in the case that either party, by express notice to the other, be- 
fore this case was noticed for trial, revoked the arbitration agreement. 
Therefore, I think the whola question résolves itself into the point whether 
the court, as matter of law, should hold that the exécution of the arbi- 
tration agreement operated to abate the présent action, or as a bar to its 
further prosecution. 

It is contçnded by counsel for the défendant that the exécution of 
this agreement, which has been aptly characterized as a purely executory 
agreement, worked a discontinuance of this suit. The material 'provis- 
ions of the arbitration agreement are as folio ws: 

"First. The first party hereto, [Laflin,] and D. S. Wegg, gênerai solicitor 
of said second party, shall jointly on the lat day of July ^ter the exécution 
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«f thisagreement, nomlnate rthree arbilratôrs. Swond. AU three of sâid dr- 
bitratorar^bial} be compétent» di9i|i1(«re9te4iperson3> résidents of said countyof 
.Waukesha, /||PAÏ»:(^. Said arbitj^atojcS; -shall roeçt at a tinie and place in said 
■Waukésha coiinly to be seleçled by theniselves; ten days' notice in writing 
havin^ beau pteyiously givëh to eiwîh of the parties Iiexeto of tliô time and 
place ofsàid meeting; said time, hbwever, to be pfloi' tô July 1, 1887, and 
may adjenrîi from time to time until the hearing of thé matter submitted to 
them is co'œftluded. JPoMriA. Itis.hereby.mutuaJlyagreed that theonly ques- 
tion to be submitted to sucb arbiti;at<prs is as to tbe amount of money whioh 
said first party is entitled to receive, and said second. party shall be bound to 
pay to said flrst party, for and as compensation for the taking by said second 
party of said strip, belt, or parJJel rif lahd described iù said award, and for the 
damages occàsioned by thie taking thereof, and tbat sùch coriipensation and 
damages shall beestimated as of the date of the payraent of said award into 
the hahds of the clerfcof, the circuit court for Waukésha county; and that 
said fi rst party shall be allowed interest upon such compensation and damages 
from sî^id date. Fifih. Upon. suçh hearing each of the parties hereto may 
be reprèsented by counsel, and 'shall bé allowed one dày for the introduction 
of évidence; arid at the conclusioii' of the évidence one day shall be allowed 
for afguméhts, to be apportionéd in such mànner as such arbitrators may 
deem proper; and àt the conolusion of said arguments the said arbitrators 
shall make their décision as to the matter submitted to them, in writing, to 
be signedi by ai, least two of .said arbitrators, and shall potify each party 
thereof, and the décision of any two of said arbitrators so made shall be bind- 
ing. jSfeciA. Thé parties hereto do hereby mutually bind themselves, théir 
heirs, executors, admiiiistrators, autcessors, and assigns, to abide by the dé- 
cision of the arbitrators made as hereln provided, and within ten days after 
notice of such décision to make such payments or restitutions in the promises 
as shall be required thereunder, and to dismiss of record ail appeals from the 
said award." 

New, while it may be conceded to be the law that an actual submis- 
eion of a contraversy to arbitration opérâtes as a dis6ontinuance of a pend- 
ing suit betwéeii the parties involving the samecontroversy, I should cer- 
tainly very much doubt, If the question were an original one, whether a 
mère agreement to arbitrale iii the future would hâve that effect. Let 
■us examine with some care the authorities that hâve been referred to in 
the very able argument of Mr. Flanders. Ail that need be said of the 
case oî Muchey'v. Pierce, 3 Wis. 307, is that it was there held tbat the 
submission of a case to arbitratbri? by the parties works a discontinua nce 
of the suit. It appears from the statement of facts ih the case tliat the 
arbitrators were actually choscn; that the maltcr in controversy was sub- 
mitted to them, and thaï theiy met together to cous'ulfr the màtters in is- 
sue in pursnance of the submission. In the opinittn of the court it was 
said that the rettson why the submission of tlie cause to arbitrators had 
the eÉfect to discontinueor dismiss the suit was that the parties had chosen 
another forum foi the détermination of the matters in controversy be- 
tween them ; and the court in which the suit waS i^ending at the time of 
the submission would not proceed further with the Case, but-wonld leave 
the parties to the tribunal they had created for themselve». There, as 
it thus appears, the forum had been created, the tribunal had been or- 
ganized, and proceedings had beien actually taken by the parties in pur- 
Buance of the submission before that tribunal.. In the case oiBigdow V; 
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G0S8, 5 Wis. 421, the parties had agreed to submit the matters involved 
in the suit to the décision of a person who was named and agreed upon 
as arbitrator; and it was stipulated that one of the parties, who had ob- 
tained a judgment against the other, was not to prosecute his judgment, 
or in any manner make use of it. It was held by the court that the ar- 
bitration agreement as made, worked a discontinuance of ail proceedings 
upon the judgment, for the reason that the parties had chosen a tribunal 
other than the court, in which to settle and adjust their controversies. 
There, as we see, the arbitrator was chosen and désigna ted; the tribunal 
was created before which the parties were to come for the final disposi- 
tion pf their dispute. Such being the facts of that case, it does not seem 
to me that it is an authority which goes to the extent contended; namely , 
that such an agreement as we hâve in the case at bar, nothing having been 
donc under the agreement, no arbitrator having been chosen, works a dis- 
continuance of the suit. The case of ThomUm v. Wodm MiUs, 41 Wis. 
265, was one where the parties agreed upon a settlement of the contro- 
versy between them. A settlement was made, and, of course, that worked 
a discontinuance of the pending suit between them involving the same 
controversy. In the opinion of the court, Mr. Justice Lyon says 

"Had thia whole controversy been submitted to arbitrators, and had the ar- 
bitrators awarded that the parties should do precisely what they hâve done, 
there can be no doiibt that the sabmission and award * * * would hâve 
worked a discontinuance of the action." 

Dock Go. V. Asmrance Go. , 5 Pac. Rep. 232, cited by counsel for the de- 
fendant, was a suit upon a fire insurance policy, which contained a con- 
dition that in case of loss and a différence of opinion as to the amount 
of damage, the same should "be submitted to two disinterested and com- 
pétent men, whose award shall be conclusive and binding on both par- 
ties." The court held this to be a condition précèdent, and that there- 
fore the parity who had sustained a loss could not maintain a suit upon 
the policy, regardless of this condition. We ail understand the distinc- 
tion between a cpndition précèdent and a niere collatéral agreement, and 
the court, in ite décision in the case cited, siinply enforccd that distinc- 
tion, by holding that the condition précèdent must first becomplied with. 
The cjise of .S'feite v. Chamber of Côrurtwce, 20 Wis. 63, only holds thaï 
actual submission of a matter in controversy between the parties to tho 
arbitration of a oommittee of the chamber of commerce operated as a 
discontinuance of a suit at law pending between the parties involving 
the same controversy. Hilb v. Passage, 21 Wis. 298, was a case of a 
référence of a cause for trial to Ihe judge of the court, and it was held 
that such a référence, although not a valid statutory référence, had the 
effect of a çonsummated submission to arbitration, and therefore worked 
a discontinuance of the pending action between the parties. Bank v. 
Trust Oo., 22 Wis. 281, was like the case just notleed, where there was 
an âctùal référence of a cause by submission to the judgô of the court in 
which it wàs pending, aiid in which such a référence was held to work 
a di3continuan9e,of /the suit. As wiU be readily observed, none of the 
cases referre4 to, bold that a mère agreement, 1 ike that in the case at bar, 
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to submit a controversy to an arbitrator at somfe future time, — tbe agree- 
ment beiùg thus purely executory, no submission having been actually 
made, and no arbitrator having been actually chosen,— is sufficient to 
abate or to Work a discontinuance of a pending suit between the parties 
to such agreement, involving the same controversy. 

Now, there are some other cases to which theattôhtion ofthe court bas 
been called on the argument, which are to the effect that even if a mère 
agreement to arbitrale could bave the effect upon a pending suit contended 
for by counsel for the défendant, if the party who wishes to insist upon 
the discontinuance does not in the outset do that, but proceeds without 
objection in the trial of the case on the merits, that is a waiver of the 
right to daim that a discontinuance has resulted frora the arbitration 
agreement. In People v. Common Pkas, 1 Wend. 314, it was held that 
the submission of ail suits and controversies to arbitration is a discontin- 
uance of a suit pending in court. But a party may waive such discoh- 
tinuancfr by appearing at the trial of the cause and defending the same. 
In the opinion, Suthbbland, J,, says: 

"The party who might bave însisted on the discontinuance, was compétent 
to waive it; and in tins case It was waived by the defendant's counsel appear- 
ing on the trial, cross-exaûaining the plaintifE's witnesses, and addressing the 
jury." 

To the same effect are the cases of Pavlison v. Haîsey, 38 N. J. Law, 
488, and Smith v. Barse, 2 Hill. 387. My conclusion is that the mak- 
ing of this arbitration agreement — nothing having been done by the par- 
ties under it — did not work a discontinuance of this suit. But if the 
court is wrong in that, I am inclined to think that the discontinuance 
has been waived by the acts and conduct ofthe défendant in proceedihg 
to a trial of the case and contesting it upon the merits. There are other 
authorities to which référence should be made, which hold as matter Of 
settled law that a mère agreement to refer a dispute to arbitration cannot 
be set up as a défense in a suit at law; in other words, that the jUrisdic- 
tion of a court cannot be ousted by a mère agreement to refer to arbitra- 
tion, and that such an agreement cannot be set up in bar of an action, 
after it has been entered into. In the case df Tobey v. Oourvty of Bristol, 
3 Story, 800, one of the questions was whethei the représentatives of a 
county had actually made an agreement to submit a certain question to 
arbitration. Upon that question, Mr. Justice Story was in doûbt whether 
the commissioners of the county had taken such proceedings as legally 
bound the county. After considering the question be says: 

"But suppose it to be other wise, and hère there was a real contract or agree- 
ment, not conditional, but absolute, on the part of the commissioners to refer 
the claims to arbitration, can such an agreement bè enforced by a court of 
equity? No case can be found, as I believe. and, at ail events, no case has 
been cited by counsel, or has fallen within thescopeof my researches, in which 
an agreement to ref er a claim to arbitration hasever been specifically enforced 
in equity. So far as the authorities go, they are altogether the other way. 
The cases are divided into two classes, — one wherô an agreement to refer to 
arbitration has been set up as a défense to a suit at law as well as in equity; 
the other^ where the party as plaintifE has sought tO enforete such an agreement 
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in a court of equity. Both classes hâve shared the same fate. The courts 
hâve refused to allow the former as a bar or défense against the suit, and hâve 
declined to enforce the latter as ill-founded in point of jurisdiction." 

This is the statement of the law on the subject, as made by Mr. Jus- 
tice Stoey. And the same adjudication, substantially, was made by the 
court in the caée of Campbell v. Insurance Co., 1 Mac Arthur, 246, where 
it is said (page 257 :) 

"It is not to be denied that a mère agreement between the parties that any 
future différences growing out of their contract shall be deeided by arbitrators 
or référées thereatter to be chosen, will not be allowed by the courts to oust 
their jurisdiction." 

The court then proceeds further in the opinion to point out the distinc- 
tion between a mère agreement to arbitrate, and an actual submission to 
arbitration. In Thompson v. Qhamock,8 Term R. 139, Lord Kbnyon 
said: 

"It is not necessary now to say how this point ought to be determined if it 
were res integra,a having been deeided again and again that an agreement to 
refer ail matters in différence to arbitration is not sulScient to oust the courts 
of law or equity of their jurisdiction." 

Again, in Street v. Rigby, 6 Ves. 821, Lord Eldon said: 
"It is enough for me to say it is iiot a necessary conséquence of a covenant 
to refer that the party thereby agreed to forbear to sue. I do not enter into 
the question of the effect at law of a covenant to forbear to sue. But, suppos- 
ing it good in strict law, it cannot be maintained that, having covenanted to 
refer, a party has covenanted to forbear to sue; and, if not, he has oniy left 
himself open to an action for damages if he does not refer; which the suit does 
not preveat, if thought désirable." 

Further, in Mitchdl, v. Harris, 2 Ves. Jr. 129, it was held that a cove- 
nant to refer to arbitration only entiûes to damages, but is no bar to a 
suit or action. A mère agreement to refer to arbitration, where no réf- 
érence has taken place, cannot take away the jurisdiction of any court. 
Tb-'oe authorities, I think it must be conceded, entirely dispose of the 
proposition hère urged , that during the pendency of this arbitration agree- 
ment the plaintiff could not hâve brought a suit against the défendant to 
détermine the controversy between them, and that neither of the parties 
could prosecute the appeal taken from the award of the commissioners 
in the first instance. 

For the reasons stated, the court is of the opinion that this arbitration 
agreement cannot be used by the défendant as a défense, either in bar or 
in abatement of this suit. 
v.34F.no.ll— 55 
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CoRDELL éJ al, P. Hall et aî.' 
(Uireuit Court, N. D.ÏUinoM. December 27, 1887 ) 

1. Faotors aiîd Brokers— Factob' s Iiikn— Aorbement to Ho^ob Consignor's 
Dbaftb. 

Farlow, a dealer in live-stock at Marshall, Mo., sbipped live-stock to the de- 
fendants, live-stock brokers at Ohieago, which wete purchased by Farlow 
' with money advanced him therefor by the plalntiffs, bankers at the place of 
shipment in Missouri. Farlow dr«:w;draf ts on the défendants, payable to the 
plaintifls, on each shipment, and ail drafts so drawn were honored, excepting 
the last one, involved in this suit. This draft was dishoriored, the défend^ 
ants applying a largue part of theipi^oceeds of the last shipment on an old claim 

i against Farlow, claiminga,faotpi:'8lien. The plaiutiSs in this suit olaimed 
tfiat the défendants had oral^y agrééd with them to honor ail Farlow*s drafts 
dràwti <yn' shipmehts, and that on the faith of êuch agreement they advanced 
the money to Farlow to purchase the cattle, which agreement the défendants 
denied. The plaintiSs f urther claimed, regardless of such agreement, that 
the défendants knew that ihè ca,ttle Were purchased with money advanced 

" by the plai'ntiffé to Farlow. Sèld that, if such agreement was made, the de^ 
fendants Wère' liable. 

S. Samb— Notice op Advances on ShipMents. 

If the cattle were purchased by Farlow with money obtained f rom the plain- 
tifls with the agreement that the-plaintiBs were to be patd for their advances 
■ on such cattle ont of the proceedsof the same when' sold by the défendants 

■ : as Farlow's. brokers, and that the défendants knew of such agreement be- 
tween Farlo^ and the plaintiUs, ,then the défendants/ as Farlow's brokers. 
had no ri^ht io apply any part oî the proceeds of said cattle to the pàyment 
of the deb't of Farlow to themselveB,until the draft' was fuUy paid. 

8. Samb. '"'.,' 1 

And snch is the law, wbèther sùch knowledge on the part of the défendants 
was actual or cpnstructive, the question being Whethér the défendants knew 
that Farlo\Vihfiâ, obtained advances from the plaintifs upon thèse cattle, and 
had approbfiàted the procéedb of the cattle to the p'ayment of those advances 
by thedrait. ' If theyliad such knowledge, they had no right to appropriate 
thèse proceeds to the payaient of their own debt against Farlow. Such knowl- 
edge might be derived expressly, or frpm the course of business between the 
parties theretofore, or from the' défendants' knowledge of Farlow' s flnanciàl 
ability, or otbier pregnant f acts. 

At Law. 

Ihwer, Semy & HolMeîn, ioi ■phintiSs. 

Frank P, Sébree, H. Musgrave, Jos. A. Slœper, and Théo. 0. Oase, for 
défendants. 

Bloùgett, J.,(ehargîngjury.) This suit is brotjght upon an alleged 
agreement by the défendant to pay a draft of $11,274, drawn July 18, 
1886, by one George Farlow, payable to the plaintitfs. The plaintiflfs, 
at the time of the toansaction in question, were bankers at Marshall, in 
the State of Missouri. The défendants were live-stock brokers at the 
stock-yards in the city of Chicago. The plaintififs' position is substan- 
tially this, as plaintiffs' proof tends to show: that on or about the last 
of March or the first of April, 1886, the défendants, by William Hall, 
one of the copartners, agreed with the plaintiffs that if they (the plain- 

'Keported by Messrs. Flower, Remy & Holstein, of the Chicago bar. 
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tiSs) woulâ cash Ihe drafts' drawn by George Parlow on them against 
Bhipments of livc-stock mâde by Farlow to the défendants, they (the de- 
fendants) would pay such drafts. The first controveréy you meet at thô 
threshold of this case is as to whether such an agreenlent was made. 
The plaintiffs hâve called in support of their position one of the mem- 
bers of the firm as a wiinëss, Mr. Cordell, who testifies in substance that 
this promise was made to him at his bank in the town of Marshall, in an 
interview between himself and Mr. Hall. William Farlow isalso called 
as a witness by the plaintiffs, who testified that he was présent at this 
conversation and heard it, or a great part of it; at léast that he heard 
the défendant Hall say, "Go on and cash the drafts, and we will pay 
them, until further notice." The testiraony of Mr. Cordell is to the same 
efifect: that the défendant Hall said to him, "We will pay the drafts 
drawn for the cost of the catfle bought by Parlow and shipped to us, un- 
til further notice." There is a letter written by the défendants — not to 
the plaintitfs, but allowed to be put in évidence — in which they refer to 
the course bf business; and there is the testimony of George Farlow tend- 
ing to sustain the same proposition on the part of the plaintiffs. The 
plaintiffs insist that something is to be inferred from the course of busi- 
ness which immediately followed this alleged contract between theînselves 
and the défendants, as the défendants went on and cashed the drafts as 
they were drawn. Although in many cases, as the proofs show, the pro- 
ceeds of the cattle were not sufficient to pay the drafts, yet the défend- 
ants paid them without objection, and undersuch circumstances as make 
what they did in the way of paying this draft admissible proof in be- 
half of the plaintiffs, you being the judges of the weight and value of 
this circumstance as proof of plaintiffs' case. This business ran on in 
this way from the time the contract is claimed to hâve been made un- 
til the draft in question was drawn on the 13th of July, 1886. On the 
part of the défendants Mr. William Hall is called as a witness, and he 
testifies that he made no such contract as Mr. Cordell and Mr. William 
Farlow testify to; that he did not agrée for his firm that they would 
pay the drafts drawn by Farlow for the cost of the cattle which he might 
buy to ship and consign to them; so that you bave a confiict of testi- 
mony hère, and it becomes your duty in this case, so far as you are 
able to reconcile this testimony if you can; if not, to say where the pré- 
pondérance of the proof lies. You are the judges, under the law, of the 
credibility of thèse witnesses, and not only of the credibility of the wit- 
nesses, but to say which of them you will believe. It is for you to say, 
in the light of the testimony hère, whether the défendants did agrée, 
as is charged in this case, that they would pay thèse Farlow drafts that 
should be drawn, and you will say where the prépondérance of the proof 
lies. You are the judges. You bave heard the witnesses testify. You 
hâve seen them hère in court, and are to say whether the plaintiffs' or 
défendants' position is sustained by the prépondérance of proof. If you 
find from the proof that Mr. William Hall, one of the firm, agreed with 
the plaintiffs to pay thèse Parlow drafts drawn against the live-stock 
shipped by him to the défendants, that the draft in question waS so 
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drawn, and that the défendants hâve refused to pay saîd draft, then the 
défendants are liable for the amount unpaid on this draft. You will re- 
member tbat the proof shows without dispute that there was the sum 
of $5,936,55 paid, about three days after thèse cattle were sold, to the 
crédit of the plaintiffs in one of the banks in this city. So plaintiffs ad- 
mit the receipt of that amount on account of this draft, which leaves a 
balance due of $5,337.45 after applying this payment, with interest from 
15th July, 1886, the time the draft was protested for non-payment, if 
you find this contract was made. You cannot find for the plaintiffs 
upon this aspect of the plaintiffs' case, unless you find from the proof 
that the défendants did agrée to pay thèse drafts as they should be 
drawn upon the défendants by Farlow, and cashed by the plaintiffs. 
[f you do find that this agreement was made, then the défendants are 
liable in this case for the unpaid portion of this draft, which is $5,337.45, 
(ind interest on the amount from the 15th of July, 1886, to the présent 
time. If you find the testimony does not establish this agreement to 
pay thèse drafts by the défendants, then the défendants are not liable to 
pay the amount of the draft; but in that event, if you do so find, there 
is still another aspect of this case to be considered in the light of the évi- 
dence. If you are satisfied from the proof that the nine car-loads of 
cattle and the one car-load of hogs mentioned in this draft, — for you will 
observe the draft itself upon its face shows that it is drawn against nine 
car-loads of cattle and one car-load of hogs, — and you are to construe, in 
the light of ail the testimony, 'that it was drawn against the nine car-loads 
of cattle and the one car-load of hogs shipped, out of which proceeds the 
draft is to be paid — if you are satisfied from the proof that the nine car- 
loads of cattle and one car-load of hogs mentioned in this draft as shipped 
by George Farlow were bought by Farlow with money obtained from the 
plaintiffs with the agreement that the plaintiffs were to be paid for their 
advance on suph cattle out of the proceeds of such cattle when sold by the 
défendants as F^^rlow's brokers, and that the défendants knew that such 
was the agreement between Farlow and plaintiffs at the time défendants 
received the consignment, — that is, that the défendants knew from the 
course of business between the plaintiffs and George Farlow and them- 
selves, and from other sources, that Farlow had obtained the money to 
pay for said cattle and hogs from plaintiffs, and had appropriated the 
proceeds of said shipments to the payment of said draft, — then the de- 
fendants, as Farlow's brokers, had no right to apply any part of the 
proceeds of said cattle to the payment of the debt of Farlow to them- 
selves uutil the draft was fully paid. You will remember the proof 
shows thèse cattle and hogs brought, net cash, $10,102.27, out of which 
the défendants paid to themselves — that is, they kept for the purpose of 
canceling their claim against Farlow — the sum of $4,165.72; and depos- 
ited the balance, $5,936.55, to the crédit of the plaintiffs with their cor- 
respondent hère for the use of George Farlow. Now, if you are satisfied 
from the proof that the défendants knew that Farlow had obtained ad- 
vances from the plaintiffs upon thèse cattle, and that he had appropri- 
ated the proceeds of thèse cattle to the payment of those advances by 
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this draft, then the défendants had no right to appropriate thèse proceeda 
to the payment of their own debt against Farlow. So that, in this as- 
pect of the case, if you find from the proof that Farlow had appropri- 
ated, with the knowledge of the défendants, to the payment of this draft, 
the proceeds of thèse cattle and hogs, then the défendants are liable for this 
$4,165.72, which they applied to the payment of their own debt against 
Farlow. You are to infer, or, rather, you are to say whether, from the 
évidence in this case as to the course of business and dealings between 
the défendants and Farlow, and between the plaintiffs and the défend- 
ants, the défendants knew of the dealings between Farlow and the plain- 
tiffs, — whether they did or did not know Farlow had been advanced 
money from the plaintiffs upon thèse cattle. In considering this t,opect 
of the case you are to say whether the évidence' shows that Mr. William 
Hall, at the time he visited Marshall, Mo., in the spring, found Farlow 
to be a man of means, and enabled to make purchases of such a ship- 
ment of cattle as this was, or whether he knew from Farlow's financial 
condition that he must hâve obtained advances from some one to pur- 
chase this shipment, and therefore that the persons making the advances 
were interested in the shipment. When this draft came to the notice 
of défendants, you are to say from the proof whether the draft itself was 
not notice that plaintiffs' money had purchased thèse cattle and hogs, 
because the draft relers to the cattle and hogs. You will remember that 
the testimony tends to show, and is, ami perhaps it may be said to be 
undisputed, that the défendants knew that Farlow was not a man of suf- 
ficient means to carry on such a volume of business as he had been carrj'- 
ing on with défendants from the time he began thèse shipments, — about 
the Ist of April, 1886. To recapitulate, if you find the contract which is 
set oat in this déclaration — that the défendants agreed to pay thèse drafts 
— is proven, then the défendants are liable for the full amount unpaid in 
the draft, with interest at 6 per cent. If you find that this branch of the 
case is not made out, but do find that the défendants knew that the 
plaintiffs had advanced their money on thèse cattle, and that Farlow had 
appropriated the proceeds of them to the repayment of those advances, 
then you will find the défendants liable for the amount of money which 
they then appropriated, $4,165.72, and interest on that from the time 
they appropriated it, which would be the time they recei ved it, — the 15th 
of July. For your convenience I hâve just noted with pencil on the 
draft and protest, which you will take with you, the amount of the draft 
and amount of payment, $5,936.65, and struck balance, $5,337.45, and 
hâve also noted the undisputed fact as to the amount of the proceeds of 
the cattle, and the amount which was paid to the plaintiffs out of the 
proceeds, leaving the balance of $4,165.72, which, in the latter aspect 
of the case, would be the sum upon which you would compute the in- 
terest. 

Verdict for plaintiffs for full amount claimed. Judgment on verdict. De- 
fendants appeal to suprême court. 
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' Adreveno Vi MuTDAL Resebve Fund Life Ass'n. 
. {Circuit Cov.rt, E. D. Mmovri, E. D. April 23. 1888.) 

WitSess— CoMPETENCT— Phtsictah— Waivbb— Insubancb Pomcy. 

The provisions çf Èev. St. Mo. ^ 4017, prohibiting a physician from testif j- 

, ; ing aa to any inf orflaation he may hâve acquired from any patient while visit- 
inghim professionally, may be waived by the patient, and, when waived by 
a clause in an application for life Insurance, such waiver is binding on the 
beneflciary. 

AtLaw. Action on life insurance policy. 

This was an action by Giovani B. Adreveno, pkintiff, on a certificate 
of insUïance issued to the son of plaintiff by the Mutual Reserve Fund 
Life Association, défendant, for the sum of $5,000. Plaintifï waa the 
beneficiary named in the certificate. The défendant relied upon alleged 
false représentations in the application for the certificate as to the previ- 
0U8 he^th and habits, of the deceased. To prove that thèse représenta- 
tions, were false, the défendant oflered to introduce the testimony of sev- 
eral physicians, who had attended deceased prier to the date of the ap- 
plication. The plaintifif objected, on the ground that the witnesses were 
precluded from testifying under section 4017 of the Revised Statutes of 
Missouri. The questions and objections thereto were as follows: 

"Question. I will now aslc you with what disease he was afflicted while he 
was there in the hospital? Counsel for the plaintiff objected, if the informa- 
tion of the witness was obtained from the patient while atfcending him. Q. 
From whom did you get your information as to what he was afflicted with, 
— from hiJn by an examination of his person, or from talking with him? A. 
Yes, sir. Q, Was it necessary for you to get tliat information in order to 
treat him properly? A. Certainly it was. Plaintiff's counsel renewed his 
objection." 

(MLina & Jamison, for plaintiff. 

W, C. & J. C. Jones, for défendant. 

Thaybr, J., (after staHng thefacta.) I see that the application for the 
policy conteins the foUowing clause: 

"And thé applicant hereby expressly waives any and ail provisions of law 
now existing, or that may hereafter exlst, preventing auyphysician from dis- 
closing any information acquired in attending the applicant in a professional 
capaoity or otherwise, or rendering him incompétent to testify as a witness 
in any way whatever." 

Section 4017, Rev. St. Mo., déclares that "the following persons 
ehall be incompétent to testify: A physician or surgeon, concerning 
any inforttiation which he may hâve acquired from any patient while 
attending him in a professional character, which information was nec- 
essary to enable him to prescribe for such patient as a physician, or 
do any act for him as a surgeon." It has been held in this state in 
three cases, viz., the case of GrM v. Tower, 85 Mo. 253; Oarrington v. 
Oity of St. Louis, 89 Mo. 208, 1 S. W. Rep. 240; and Squiresv. Œty of 
(Mlkothe, 89 Mo. 226, 1 S. W. Rep. 23,— that section 4017, which I hâve 
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just read, renders a physician incompétent to testîfy as to the physicai 
condition of a patient in those cases only where the patient or iiis légal 
représentatives insist that he shall not testify. In other words, thcs stat- 
ute is construed in this state as conferriug a privilège raerely, that may 
be waived; it is not declaratory of any public policy. Tbe public is not 
concerned in excluding the testimony of a physician as to the condi- 
tion of a patient, if the patient himself does not object to such disclos- 
ures. In this respect the courts of this state follow the rulings in New 
York and Michigan, under a similar statute, as appears by the cases of 
Gahen v. Insurance Go., 41 N. Y. Super. Ct. 296; Éailroad Co. v. Martin, 
41 Mich. 667, 3 N. "W. Rep. 173. As the patient is at liberty to waive 
the privilège which the lawaffords hiin, it appears to me itis immaterial 
whether the patient waives .ne privilège by calling the physician to tes- 
tify in his behalf, or whether he waives it, as in this case, by a clause 
contained in the contract on which the suit is brought; and if the pa- 
tient himself waives the privilège by a clause contained in the contract, 
that waiver, in my judgment, is binding on any one who claims under 
the contract, whether it be the patient himself or his représentative. The 
resuit is that, inasmuch as the assured by this application waived the 
privilège which the statute affords him, the father, for whose benefit the 
policy was issued, and who is now suing on the contract, is bound by 
that waiver. I therefore hold that the testimony is admissible. 



Keeneb v. Union Pac. Ry. Co. 

(Oireuit Court, D. Colorado. May 7, 1888 ) 

Nbw Trial— As op Right— Time of Motion. 

After judgment for défendant in an action for the possession of land, plain- 
tiff paid the costs, and filed a motion for a new tria) before the flrst day of th« 
SUccéeding term. Held, under Code Civil Proo. Colo. §254, providing that th« 
party against whom such judgment is rendered may, at any time "before th« 
nezt succeeding term, " upon paying ail costs, hâve tue judgment vacated u pon 
application to the court, thât tne motion was in time, and that delay of th« 
court in acting upon the motion did not def eat the right granted by the Code. 

! At Law. On motion for new trial. For the original report see 31 
Ped. Rep. 126. 

Wells, McNeal & TayloT, ÎOT "ithÀntiS. 

Tàler & Orahood, for défendant. 

Bbeweb, J. After judgment for défendant în an action for the pos- 
session of real property, plaintiff paid the costs and. filed a motion for a 
new trial before the first day of the succeeding term, and now asks an 
order of the court vacating that j'udgment, and granting him a new trial. 
It is objècted that the application is not made in time. The statute 
(Code Civil Proc. § 254) provides that, when judgment shall be rendered, 
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etc. , "it shall be lawfùl for the party against whom such judgment is ren- 
dered at any time before the next succeeding term, to pay ail costs re- 
covered thereby, and upon application the court shall vacate such judg- 
ment." It seems to me tbe party has brought himself within the vèry 
letter of the statute. It says, "before the first day of the next succeed- 
ing term." The party did pay the costs, and did file his motion, and 
that is making his application. Delay in the action of the court does 
not defeat his right. llie hardship of this case, if there be hardship, 
ought not to interfère with the gênerai rule. The case must be controlled 
by that rule. Judgment vacated, and a new U ial ordered. 



United States ». Harmon et al. 
{District Court, D. Kansas. May 1, 1888.) 

Post-OPFiOB— Mailing Obscène Matteb— Indiotment. 

An indictment under Rev. St. U. S. § 8893, chargea défendants with mailing 
"acertain obscène, lewd, and lascivious paper and publication of an indécent 
character called ' Lucifer,' whicli paper and publication is so obscène, lewd, 
and lascivious as to dispense with the incorporation of the words and figures 
in this indictment, " etc. Held, on demurrer, that the identification of the ob- 
scène matter was insufflcient, neither the date of the paper, nor the title of 
the article, nor its gênerai ténor or purport being given; and that the indict- 
ment was therefore bad. 

Indictment under Rçv. St. U. S. § 3893, prohibiting the mailing of 
obscène matter, etc. On demurrer. 

David Overinyer and 6. 0. Olcniens, for the demurrer. 
W. Q. Perry, Dist. Atty., contra. 

FosTER, J. This Indictment is drawn under section 3893, ReV. St. 
It charges that the défendants did unlawfuUy and knowingly deposit in 
the United States post-office at Valley Falls, in this district, addressed 
to, and for the purpose of tnailing and delivering to various parties therein 
named, through the United States mails, a certain obscène, lewd, and 
lascivious paper and publication of an indécent character, called "Luci- 
fer," which paper and publication so deposited for mailing is so obscène, 
lewd, and lascivious as to dispense with the incorporation of the words 
and figures in this indictment, said parties well knowing that said paper 
and publication was non-mailable matter, contrary to the form of the 
statute, etc. It will be observed that the paper alleged to be obscène, 
and to havebeen mailed by the défendants, is not described or identified 
in any manner except by its title, "Lucifer." It appearsto hâve beena 
newspaper published at stated periods at Valley Falls. The date of the 
particular issue is not set out, nor is the article or articles complained of 
identified by title or contents, There hâve been a great number of the 
paper issued entitled "Lucifer," and probably mailed to thèse same par- 
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ties, and each and every one différent from the others. How are the ac- 
cused to know what particular paper, or what particular article of the 
paper, is referred to in the indictment? The accused are entitled to be 
informed of the spécifie charge made against them, and it must be suffi- 
ciently explicit and definite to enable them to prépare their défense, and 
présent their évidence; and further, to enable them in any future prose- 
cution for the same offense to make the plea oî autrefois acquit or autre 
fois convict. This indictment is clearly defective in this respect; nor can 
it be helped ont by means of a bill of particulars. The offense charged 
is an infamous crime, under the décision of the suprême court, {Machin 
V. U. S. 117 U. S. 348, 6 Sup, Ct. Rep. 777; Ex farte Wikon, 114 U. S. 
417, 5 Sup. Ct. Rep. 935;) and the accused cannot be put upon trial 
except upon the presentment of a grand jury, (Article 6, Amend. Const. 
U. S.;) and ail the essentials of the accusation must be presented by the 
grand jury in their indictment; and neitherthe court nor parties by con- 
sent can add to or take from the indictment, {Ex farte Bain, 121 U. S. 
1, 7 Sup. Ct. Rep. 781.) It is not sufficient for the grand jury to al- 
lège that the contents of the paper are too obscène to be spread upon the 
records, and omit every means of identification. Surely the objection- 
able matter can be described or identified in some way, without giving 
offense to the court, or defiling its records with scandalous and indécent 
matter. The date of the paper, the title of the article, or its gênerai 
ténor and purport, couched in décent language, would serve to maketiie 
charge definite and certain. The demurrer to the indictment must be 
sustained. 



BABcocKr. United States. 

(Oireuit Court, D. Colorado. May 5, 188&) 

1. Pbkjtjbt— Construction of Stattjtes— Pbovino on Pubijc Lands. 

The provisions of Bev. St. U. 8. §g 5892, 5393, deflning perjury and subor- 
nation of perjury, were reafflrmed in ttie Revision of 1874. and, being gênerai 
in terms, were not repealed pro tanto by the spécial act of 1857, (11 U. S. St. 
' at Large, 250,) providing for oaths, aflSrmations, or affldavits made or taken 
before any register or receiver of any local land-offlce, or used or âled in 
any such ofDce, in respect to any right, claim, or title to public lands. 

2. Sahb — Indictment. 

An indictment for subornation of perjury charged that défendant did so- 
licit, shborn, and procure an unknown person assumin^and preteuding to be 
Mary li. Pratt, who then and there took an oath administered by the register 
of a local land-o£3ce, she, the said person, not believing the same to be true, 
as défendant then and there well knew, and that she did take the oath, signed 
and subscribed the aflBdavit, not believing it to be true, ail of which défend- 
ant weil knew. It also set out the substance of the affidavit, and alleged 
whereiu it was false. HeU, that the indictment was clearly sufficient 
8. Same — Judicial Notice. 

An indictment for subornation of perjury in procuring false affldavits to 
be subscribed before the register and receiver of a local land-office, need not 
aver that such offlcers were compétent to administer an oath, as the court 
will take judicial notice that they are, under the statute, so àutborized. 
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4 Same— Evidence. ., ■■,, ■ ' ir ti ^ . 

The évidence showed that défendant procured certain un'fenown persons to 
go before the local land-offlce àt'Dênver and swear tO alMdavïts required for 
entering government land; that thèse persons made the applications in the 
names of persons whojwere not présent, and, in some ins^iices, not in the 
State; that défendant did this by agreement with tlje persons whose names 
were used, and that he obtained the receipts for them-, and received money 
forhis services. While'it was not Bhown that he was personally présent, ex- 
cept in one instance, v^hen thèse false affldavits wer,e sworn to, yet they 
■were ail made by his procurement, with knowledge of their falsity, and with 
knowledge that the persons mailing them linew they were false. Heid, that 
a verdict of guilty was amply sustained by the évidence. 

5. CbiminAl Law — ^Veedict— IndictMent. 

Where an indictment contains seyeral counts. and a gênerai verdict of 
guilty upon ail is returned, if any count be good, judgment may bfl entered 
upon the verdict. 

6. Indictment— PuPLiciTT — Xideb bt .Vebdict. 

The objection of duplicity in an indictment cornes too late after Verdict 
and Judgment. 

Error to District Court. 

L. R, iî/wd«8, for plaintiff in error. 

H. W. Hùbson, foi the United States. 

Bbeweïi,. J. Défendant was indicted in the district court for subor- 
nationof perjury. On that indictment he was tried, convicted, and sen- 
ienced,. and therefrom sued ont a writ of error to this court. The in- 
dictment contained sixteen counts charging eight différent offenses, each 
offense being presented in two separate counts, framed under différent 
sections of the statutes. The substance of the offenses charged consisted 
in the defendant's procuring certain unknown persons to go before the 
oflScers of the local laud-ofïice at Denver, and swç^r to affidavits required 
for entering land. Of the guilt of theclefendant there can be, under the 
testimony, little doubt. In a number of cases the original affidavits 
filed in the land-office wêré presented. Thèse pùrport to be signed and 
sworn to by the applicant, before the registçr or recdver. In fact, the 
applicânts werê not présent, and, in some instanoeâ^ were not in thestate. 
lû one instance, at least, the pretended applicant,— the party making 
the oatt,— was accompanied by the défendant; Rnd in ail the instances 

. he agreed with the applicânts for a considération to procure the entries 
and informéd them that théir jp'ersonàl attendancè 'was Unhecessary, and 
that be would procure the receipts without such attendanqe. He did 
procure the receipts and delivered them to the applicânts. Two of the 
J)arties were résidents of Illinois, and sent mphey to him for that pur- 

; pose, correspop^ing with him either directly or through a friend. While 
itt only one instance is it shown that he was personally présent when 

' thèse false affidavits were sworn to, yet his agreements with the appli- 
cânts, his représentations as to what he could do, what was in fact done, 
and the payment of money to him therefor, made it beyond question 
that he did in fact prociire some unknown parties to appear, and make 
thèse false affidavits. That the persons appearing and, making thèse 
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false afEdavits may hâve borne thesame nâmes àstlîe âpplicants îs, in 
view of the repeated instances, Mghiy improbable, and also entirely im- 
material, for they were not the real applicants,- — the parties for whom 
the entrièS were made, or for whom he was aCting. Counsel insists that 
there is no proof that the lands thus entered wëre public lands subject 
to entry, and therefore that the testimony is insufBcient to sustain the 
verdict, because a inere voluntary affidavit, however false, cannot be the 
basis of a charge of perjury. I think that counsel are mistaken, and 
that the testimony is sufScient. Beyond the gênerai statement of thé 
défendant that he would enter for the parties land in that part of Colo- 
rado, and the fact that the entries were made, is a direct certificate of 
the register at the foot of the applications that the land was survèyed 
landj which the party might lawfuUy enter, and that there was no prior 
valid adverse right thereto. This is clearly sufficient to show that the 
affidavits were not voluntary oaths, but were afBdavits to be used, and 
they were in fact used, in a légal proceeding before the land department. 
Thèse considérations as to thesufficiency of the testimony and the cer- 
tainty of defendant's guilt lead now to the questions on the indictment, 
whose sufficiency is the principal ground of challenge by counsel. The 
first eight counts are based upon sections 5392 and 5393 of the Revised 
Statutes; the first defining perjury, and the latter providing that oUe pro- 
curing another to commit perjury is guilty of subortiation. Now, section 
5392 is gênerai in its tenus, àpplying to ail cases in which a false oath 
or false testimony is taken orgiven before any compétent tribunal, ofii- 
cer, or person. This section is of long standing. In 1857 an act was 
passed which is styled "An act in addition to an act more effectually to 
provide for the punishment of certain crimes," etc. 11 U. S. St. at Large, 
250. The fifth section provides specifically for oaths, affirmations, or 
affidavits made or taken before any register or reCeiver of any local iand- 
office, or used or filed irt any such land-office in respect to any right, 
claim, or title to any of the public lands; and déclares that the person 
guilty of corrupt swearing therein shall upon conviction be liable to the 
punishment prescribed for the offense of perjury. Now, the contention 
of counsel is that this^ being a later and specialact, sûbstitutes, so faras 
aU thèse cases before a local land-office are concerned, the provisions of 
the gênerai statute; and that thèse eight counts, béing framed under the 
gênerai statute, and not containing àll the détails mentioned in the spe- 
cialstatute, must be adjûdged fatally defective. The décision of this 
question is reaUy not essential to the disposition of this case, for it is set- 
tled law in the fédéral courts that where an indictment contains se'i^eral 
counts, and a gênerai verdict of guilty upon ail is returned, if any count 
be good, judgment may be entered upon the verdict. U. S. v. Jëman, 
15 Fed. Rep. 188; U. S. v. Simmcm, 96 U. S. 360; 1 Bish. Crini, Proc. 
§ 1015; Whart. Crim. PI. §§ 771, 907. Probably, however, the point 
made by counsel is not good; for section 5392, though one of long stand- 
ing, Wàs' reaffirmed in thé Revision of 1874, and for ail questions of va- 
lidîty and extent may be taken as of later date than the spécial act of 
1857. The two, any way, are tobe considered together, and both will 
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stand anless there îs a manîfest repugnancy between tlieîr provisions, or 
it can be said that obviously one was intended as pro tanio a substitute 
for the olher. It is unnecessary to copy either of thèse counts in fuU. 
It seems tomeclearthat the.first eightare good under sections 5392 and 
5393, and the other eight good under the spécial act of 1857, taken in 
connection with section 5393. Itis objected that in the last eight counts, 
there is no spécifie averment that the register and receiver were officers 
compétent to administer an oath. This is unnecessary, for section 5 in 
terms refers to an affidavit made or taken before any register or receiver. 
As by another section of the statute the register and receiver are author- 
ized to administer oaths and take aflSdavits in thèse land proceedings, 
the court will take judicial notice of their qualification, and an averment 
of the fact is unnecessary. So far as the objection of dnplidty is con- 
cerned, it is enough to say that the objection is made too late after ver- 
dict and judgment. U. S. v. Bayaud, 16 Fed. Rep. 376; 1 Bish. Crim. 
Proc- §§ 442, 1282; Whart. Crim. PL § 255. Probably, also, the objec- 
tion would not hâve been good if taken at an earlier stage of the' proceed- 
ings. U. S. V. P&-0, 18 Fed. Rep. 901. 

Again, it ia insisted that in no count of the indictment is it alleged 
that theilefendant knew or believed that the parties or any of them would 
swear to the facts charged to be false. No reasonable objection lies to the 
Bufiiciency of either count in this respect. Take the first count, for in- 
stance. It charges that the défendant did solicit, suborn, and procure 
an unknown person assuming and pretending to be Mary L. Pratt, who 
then and there took an oath administered by the register; she, the said 
person, not believing the same to be true, as he the said défendant then 
and there well knew; and that she did take the oath, signed and sub- 
scribed the aflBdavit, not believing it to be true, ail of which he well 
knew. Then it sets out the substance of the affidavit, and further allèges 
wherein it, was false, and that sheat the time knew it was false; and that 
he, knowing the same, solicited, suborned, and procured her to take the 
oath and sign and subscribe the affidavit, well knowing the same to be 
untrue, and well knowing that the person falsely personating Mary L. 
Pratt well knew the same to be untrue. In other words, the indictment 
charges that this unknown person falsely personating Mary L. Pratt made 
a felse affidavit, knowing that it was untrue; and that he, knowing that 
it was untrue, and that she knew it was untrue, procured and suborned 
hertomakéit. Shecommitted perjury, and he, knowing it was perjury, 
procurred her to commit it. The substance of the crime is fully and 
cleariy stated. Section 1025 of the Revised Statutes is pertinent to a 
içatter of this kind. It reads: 

"That no indictment fouud and presented by a grand jury in any district 
or circuit or other court of the United States shall be deemed sufflcjent; nor 
shall the trial judgment, or imperfection in matter of form only, which shall 
not tend to the préjudice of the défendant." 

Can anything be clearer than that the défendant knew precisely what 
he was charged with, and that there was no doubt or uncertainty in the 
matter. Û. 8. v. Fero, 18 Fed. Rep. 901. 
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Thèse are ail the matlers which I deem it important to notice. I see 
nothing in the record which would justify me in interfering with the judg- 
ment, and it must be sustained. 



Pope Manuf'g Co. v. Gormully. (No. 824.) 

{Circuit Court, iV. D. lllinm». April 30, 1888.) 

Patents for Inventions — License— Unconscionablb Covenants — Specipio 
Performance. ' 

P., the owner of some 65 patents for improvements in bicycles and tricy- 
cles, and engaged in the manufacture of machines covered by those patents, 
granted a license in June, 1883, to Q., who was a similar manufacturer and 
ownéd somewhat similar patents. This license covered only two of P.'s pat- 
ents, and the machines made under them were of an inferior character. By 
its terms, this license was to expire, as to one patent, in nine months, and as to 
the other at any time upon written notice from G. ; and nothing was expressed 
or implied as to any other of P.'s patents. G., deairing to make more perfect 
machines, applied to P. for licenses under some of his other patents. Oorre- 
spondeuce passed between thé parties, from which it appeared that G. 's only 
object was to hâve the terms of his existing licenses widened so as to take in 
his contemplated improvements. The contract in suit was flnally executed in 
Çecember, 1884, G. signing it without referring it to a lawyer. Under this 
contract, which was drawn with much artiflciality, G. was granted licenses 
under 15 out of the 65 patents of P. until April, 1888, and, m considération 
thereof, he was made to recognize and admit the validity of ail, and P.'s title 
to the same, and also to covenant not to manufacture or sell any machines 
covered by any of the patents af ter his license ran out or was surrendered, 
and even after the expiration of ail the patents covered by his license. Âfter 
the license had terminated, P. flled a bill for injunction and account, alleging 
infringement. Eeld, that the bill amounted to one for spécifie performance, 
and that, under the circumstances, it should be dismissed, the contract being 
unconscionable, and, in a measure, against public policy. 

In Equity. Bill for injunction and account. 

Before Gresham, Circuit Judge, and Blodgett, District Judge. 

Cobum & Thacher, for complainant. 

B. F. Thurston and Offleld & Towle, for respondent. 

Blodgett, J. This is a bill in equity whereby the complainant seeks 
a decree enjoining the défendant from the manufacture and sale of bicy- 
cles and tricycles containing certain devices, and for an accounting. The 
bill charges that complainant on the Ist day of December, 1884, and for 
a long time prior thereto, was engaged in the manufacture and sale of 
bicycles, tricycles, and other vélocipèdes of superior quality, grade, con- 
struction, and finish, and was the owner of a large number of patents, the 
features of which were embodied in the construction of such vehicles; 
that on the Ist day of December, 1884, complainant entered into a con- 
tract with the défendant, whereby there was granted to the défendant the 
right to make, use, and sell, for a certain term therein mentioned, bicy- 
cles of 52-inch size, and upwards, of certain grades, style, and finish, 
and to be sold at a certain price limited by said contract, and embody- 
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ing the inventions set forth in certain iletters patent, mentioned in tlie 
contract, and n.one,other; and also côutaining thefurther agreeinent on 
the part of the défendant that he would not manufacture, sell, or deal in 
bicycles, tricycles, or vélocipèdes containing certain features or devices 
covered by certain other patents which were specifically enumerated in 
said contract; and charging that the défendant, in violation of the last- 
mentioned clause and provisions, has manufactured bicycles and tricy- 
cles containing the devices whichhe'hadso agreed and stipulated not to 
use; and praying that the défendant be enjoined from the use of said de- 
vices, and for an accounting, 

There is no çontest between the parties as to the exécution of the in- 
strument set out in the bill; and the only question made by the défend- 
ant is as to whether the complainarit «nder the contract is entitled to the 
relief asked for,,' or any relief, froih. a court of equity. The contract in 
question récites in the opening paragraph that complainant is the owner 
ôf certain patents, amounting to65 in ail, giving the number and date of 
eaid patents,and;then9,mesbf the patentées respectively; and bythefirst 
article of the contract the défendant is licensed to manufacture in the city 
of Chicago bicycles of 52-inch size and upwards, embodying the inven- 
tions set forth in 15 of the patents enumerated in the opening, paragraph 
or preamble, and no others; and in the ninth article, the défendant agrées 
that he will not import, manùtactpre, orsell, either directly or indirectly, 
i»ny bicycle, tricycle, or other vélocipède, or the pedals, saddles, bear- 
ings, rims, or other patented parts, or devices containing any of the in- 
ventions claimed in either of sàid rec;ted letters patent; nor make, use, 
or sell such vehicles containing any of the devices or inventions covered 
by any of the patents recited in t'hé preamble of the contract, other than 
Jthose which were specifically m,entioned in the licensing clause; nor, in 
any way, either directly or indirectly, dispute or contest the validity of 
said letters patent, or either of them, or the title of the complainant 
thereto. The eleventh clause of the contract gave to the complainant the 
right tocancel and termina te the Jicense on the occurrence of certain con- 
ditions; and also contained a clause allowing the défendant to surrender 
the license contained in said contract at any time by written notice to 
that effect, and returning said contract to the complainant. It was, how- 
«ver, expressly provided that no such revocation or surrender, and no 
termination of said contract, or any part of it, should release or discharge 
the défendant from the obligations, admissions, and agreements, con- 
tained in the sixth, seventh, eighth, ninth, and eleventh articles of said 
contract, which it is recited were a part of the considération for the grant- 
ing of the license contained in said contract, and are irrévocable except 
by the written consent of thè party of the first part. . It waS further agreed 
that if the défendant should continue after the termination of such license 
to make, sell, or: use any machine, or substantial part thereof, contain- 
■ingieither of the parts specifically referred to in the ninth article, or any 
invention in any form set forth and claimed in any of the letters patent 
recited, the complainant should hâve its ren^edy for a breach of said con- 
tract, or the défendant might be liable to the complainant as an infringer 
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of such patents. The proof also shows that the complainant on June 1 3 , 
1883, granted to the défendant two other licenses giving him the right 
to use certain of the patents recited in the preamble to the contract of 
December, 1884. Thèse two last-mentioned contracts are not counted 
upon or referred to in the bill, and only become material when consid- 
ering complainant's right to a remedy against the défendant under this 
bill; but as the complainant has put thèse two earlier contracts into the 
record, they may be properly considered for the purpose of construing 
and determining the rights of the parties in this case under the first-men- 
tioned contract. It will be seen from this outline of the terms and scope 
of this contract that the complainant, while licensing the défendant to 
use some 15 of the 65 patents enumerated in the preamble of the contract, 
and noné other, has, in terms or words, obtained a covenant from the 
défendant admitting the validity of, and complainant's title to, a large 
numberof other patents owned by complainants, and a covenant not to 
manufacture, use, or deal in the devices, or any of them, covered by any 
of the claims of this long list of patents recited in the preamble, and has 
also perpetuated thèse admissions and thèse covenants so that they shall 
bind the défendant after the license is terminated and surrendered, and 
even after the expiration of ail the patents which the défendant was spe- 
cifically licensed to use, 

It is contended on the part of the défendant that this contract, was en- 
tered into with the express understanding on his part that it was not to 
continoe later than the Ist day of April, 1886, by which time ail the 
patents «numerated in the licensing clause of the contract, which the de- 
fendant used in the manufacture of his bicycles, would hâve expired; 
and that the défendant, by inadvertence and mistaike, and without know- 
ing the full import of articles 9 ând 11, and withoufc knowing that by 
the terms employed in said artides the obligations of the contract were 
perpetuated as to ail the complainant's patents, executed said contract 
upon the understanding and with the belief that, whenever the licensing 
portion of said contract was at an end, he was relieved from ail the obli- 
gations contained in the contract. In other words, the position of the 
défendant is that, as he understood the contract at the time he executed 
it, none of its provisions bound him beyond the time when the contract 
should be terminated by either party. It will be seen from the state- 
ment that this contract dévelopsan attempt on the part of the complain- 
ant to bind the défendant pot to use any of the devices covered by the 
complainant's patents, althoUgh said patents were not the subjoct-matter 
of complainant's license to défendant, and to bind tho défendant with 
spécifie admissions of the validity of ail of said patents, and each and 
èvery daim thereof, and of the complainant's titlc thereto; and in case 
the défendant should use any mechanisin covered or claimed to l;>e cov- 
ered by a claim in any of thèse patents, to give the complainant a sum- 
mary remedy against the défendant by estopping him from denyingthe 
validity of the patents, and compelling him to answer in damages for such 
use. Ashasbeenalreadysaid,theproofshows that the défendant held two 
licenses granted by the complaùiunt on the 13th of June, 1883, allow- 
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ing him to manufacture and sell vélocipèdes, bicycles, and tricycles un- 
der certain enumerated patents, and thèse two contracts or licenses con- 
tain no provisions with référence to any patents owned by the complain- 
ant other than those specially enumerated in the licensing clause, and 
contain no clause or provision perpetuating the obligations of the con- 
tract beyond the term of the license. One of thèse earlier licenses was 
by its express terms to continue only for a term of nine months from the 
date thereof ; and the other allowed the défendant to surrender it at any 
time by written notice to that effect, and the return of the agreement to 
the coraplainant. Thèse two licenses of Junè, 1883, restricted the de- 
fendant to comparatively small and cheaply constructed bicycles and 
tricycles; but it would seem frdm the proof that there had been negotia- 
tions between the parties for the privilège, on the part of the défendant, 
of constructing a larger and better class of such vehicles; and in the 
spring of 1884 some correspondence oommenced between the parties as 
to thé terms upon which the coraplainant would allow the défendant to 
manufecture thèse larger and more expensive vehicles; and some time 
in October, 1884, the coraplainant prepared a contract and sent it to de- 
fendant for signature. This contract so sent to the défendant provided 
that it would remain in force until November 21, 1894. The défendant 
had always contended that he did not use any of the complainant's pat- 
ents whose life extended beyond April 1, 1886; and it also appears from 
the proof that the défendant waa himself the owner, licensee, or assignée 
of a large nuniber of patents for dèvices which went into the construc- 
tion of the machines manufacturcd by himself; and that, on an exam- 
ination of the draft of the contract sosent him by the coraplainant, he 
objected that the complainant oould render him no protection after the ex- 
piration of the patents which he uSod, which would be in the spring of 
1886, and suggested that the whole matter of the permission which he 
had asked to manufacture the larger and more expensive vehicles could 
be accomplished by simply indoreing this permission on the licenses 
which which he then had; and complained that the contract tendered 
him by the complainant would cripple him for the term of 10 years, or 
until November 21, 1894. The complainant thereupon replied to this 
objection, under date Ootober 20, 1884, in the following language: 

"Me suppose your objection to the ten-years matter arisès from the words 
used at tho end of tho fli'th Une où the second page, — 'the 21st day of Novem- 
bei-, A. D. 1894;'— which, if objectionable to you, yen may eTase, and interline 
in placé of that, 'the Ist day of April, A. D. 1886, ' and that will relieve this 
objoetioii. You should not be so much afraid of our wishing or trying to 
■cripple you, and leave the rest of the world free. Some day you will get this 
idea put of your mine!. With the change in the license above noted, that is 
the \yay Sye aire willing to give it, and if there is unnecessary verbiage, let it 
go as oui' fàult. " ' 

Under date October 29, 1884, tho défendant also wrote the complain- 
ant, and objected to the contract because it included what is known as 
the "Peters Patent," No. 197,289, claimed to cover ball-bearings, on the 
groûnd that he, défendant, had a patent for a globular bearing which he 
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was then using on his machine; and to this complainant replied under 
date November 4, 1884: "You misread the lioense, probably as to the 
Peters patent, as we do not ask you to admit in the license that the ball- 
bearings on the ' Idéal ' infringe that patent. * * * We would not 
ask you to relinquish'any claim which you hâve ùi any patent." And 
on the 12th of November défendant wrote to complainant in référence to 
the contract in question: "This license is to terminate, if I wish so, on 
the Ist of March, 1886, or sooner." 

When we take into considération the fact that the defendant's prior 
licenses from the complainant contained no clause committing or bind- 
ing him to any admission as to the validity of any of complainant's pat- 
ents which he was not licensed to use, and which had no clause perpet- 
uating or continuing any obligation on the part of the défendant not to 
use any of. the complainant's patents, or admitting their validity; and 
also when we consider the fact that the défendant was himself the owner 
of a large number of patents used in the construction of machines which 
he was manufacturing, and that he only considered the patents specially 
covered by the license clause of this contract as in any way useful to him 
in the manufacture of his machines; and that the complainant had al- 
lô wed him, without question or challenge, to manufacture bicycles with 
ball-bearings, hammock-saddles, bifurcated backbones, and rubber han- 
dles; in fact, containing ail the spécial features covered by other patents 
also held by the complainant; and consider the manner in which the 
défendant insists that he does not wish a license to extend beyond the 
life of the patents which he was then using, — we think theré can be no 
doubt that the défendant, at the time he executed this instrument, sup- 
posed in good faith that when the license tenninated, either on the Ist 
day of April, 1886, or earlier, as it might by the action of either party, 
ail the obligations it contained were also at an end, and, doubtless, the 
défendant executed this instrument upon that supposition, and had no 
thought that he was binding himself for ail time, or at least for the life- 
time of ail the complainant's patents, to an admission of their validity, 
and every claim thereof, and of the complainant's title thereto, with a eove- 
nant that he would not use the devices which were covered or included 
in any of those claims; in other words, that he was giving away his own 
patents, covering some of the same devices, and admitting that the Peters 
patent, for instance, whiçh was not a patent for ball-bearings, but, at 
most, only a patent for adjustable roUer-bearings, was valid, and pre- 
vented the use byhim of his own patent forglobular bearings. The de- 
fendant did ,n()t apply for or ask any new license from the complainant, 
but only for the complainant's consent that he might, under his then 
existing licenses, make larger and more highly finished machines. He 
did not ask the right to use another one of the m any patents which 
the complainant owned, as the défendant was ail the time insisting, ap- 
parently with the acquiescence of the complainant, that ail the patenta 
belonging to complainant which he used, or had any use for in his bus- 
iness, expired before April 1, 1886, and were included in the two licenses 
taken hy hira June 13, 1883, and this license of December 1, 1884j 
v.34F.no.ll— 66 
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and iticaà hardly be deemed po^îble that the défendant, for the mère 
privilège of making those large' machines for 14 mônths, would intelli- 
gentlybr understandingly hâve bound him self for ail time, or at least 
for the longest-lived of complainant'fl patents, not to make machines 
which should corne within the clàims of any of thèse patents, and in re- 
gard to which he had hâd no dealings with the éomplainant. We find 
in the correspondence that the défendant ail the time insists that his 
license shall not extend beyond April 1, 1886, because ail the patents 
he used would hâve then expired; and the only rational explanation of 
the defendant's conduct in signing, this contract is that he supposed, as 
he fairly might from the correspondence and dealings between the par- 
ties, that when he surrendered and returned his license ail relations with 
liie éomplainant under it were endedi. . The défendant, in his correspond- 
ance and in his uegotiations, evidently treated the words "license" and 
"contract" as meaning the same thing; and had no idea there was any- 
.thing in this; instrument but a license, and the terms on which he should 
conduct Mmself under the license while it remained in force. This was 
the natural conclusion that any unsuspecting man, not a lawyer, would 
hâve drawn from the instrument. The défendant is not a lawyer, and 
in the negbtiations of the terms of this contract of December 1, 1884, 
<iid not conduit a lawyer; and any person who reads the instrument can 
leadily utlderstand that it takes soms itraining and study to detect those 
"vicious clauses, which the complainant now invokes the aid of a court 
<xf equity to raiforce, aa theylie ambuscaded in the several articles which 
make up the entire document, and which the défendant treated as a mère 
license, which was to end by its own terms on the Ist of April, 1886, 
and whioh iie could surrender at wilt; and had evidently no thought 
that the instrument would hâve an âfter-life. 

. For reaaons.which défendant evidently did not then ùndérstand,' but 
which are now pèrfectly clear, the complainant refused to indorse upon the 
old license then held by the défendant the permission .which he asked to 
make the Jargermachineis: under the same patents he was'then licensed 
-to use, aud.insisted on' the : défendant taking a ne w license; and the dé- 
fendant, if heread thesedaborate and carefully worded clauses, evidently 
assumed they would only be operative while the license remained in force, 
and that when he surrendered it heterminated ail the contract relations 
that the license created. For instance, in article 8 of the contract of 
December 1, 1884, défendant is made specifically to admit the validity 
■of ail patents enumerated in the pfeamble to the contract, and each and 
every daim. thereof, and complainant's title thereto; that the inventions 
claimèd in patent No. 194,980, which is the Whitehead patent, granted 
September 11, 1877, for a balanced gear, whereby one driving-wheel of 
iô tricycle may rotate faster than the other. The Peters patent No. 197- 
289, which is for a laterally adjustable roller-bearing, neither of which 
patents are included inthe licensing clause of either of sàid contracta, 
are embodied in the defendant's Columbia and Victor tricycles, and his 
Expert and Eolus machines; and further expressly admits that any ma- 
chines or parts of machines constructed in a substantially shnilar maû- 
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ner are or will be infringemsnte of said patents; and that thèse admis- 
sions are unqualified, and mfiy at any tinae hereafter be pleaded, or proved 
in estoppel of the défendant. And by the ninth article of said contract 
the défendant is made to; agrée- — 

"Net to make, use, or sell, directly or indirectly, either backbones bifur- 
cated for a rear wheel, or balance gear, allowing two wheels abreast, differing 
speeds on curves, or bearings çoutaining balls or rolleis and laterally adjust- 
able, or brakes combined with the handle-bara and front wheel, or cranks ad- 
justable to, différent lengths of throw, or forks of tubular construction, or 
mud-shield for steering wheels, constructed td turn with the wlieel, or pédala 
that are polygonal or ofEering two or more sides for the foot, or round, con- 
tractible rubber tires in grooved rims, or rims containing or adapted for rub- 
ber or elaslic tires, or saddles, adjustable fore and aft, or saddles having a 
flexible seat and means of taking up the slaek, or steering heads, open or cyl- 
indrical, with stop from complète turning, or leg-guards over front wheel, or 
rims of wrought métal tubitig, and adapted to reçoive a tire, or rims composed 
of sheet métal with overlappmg edges, or wheels containing hollow metallic 
rim and rubber tires, or steering spindle and fork inclined to each other at an 
angle, or two speed or power gears, or tangent spokes, or Warwick rims, or 
any other deviee or invention secuied by either of thèse patents other than 
according to the permission, conditions, or description in paragraph numbered 
•First' in tbis agreement, or as other wise agreed in writing with the party 
of the first part; nor in any way, eitlier directly or indirfctly, dispute or con- 
test the validity of the letters patent hereinbefore mentioned, or either of 
them, of the title thereto of the party of the first part." 

— ^While the elçventh article of the contract contains thjs clause: 

"No termination of this contract or anypartof it shall release or discharge 
the party of the second part from any payraent, return, liability, or perform- 
ance whicli may hâve accrued, become due, or arisen hereunder prior to or at 
the date ofsuch revocation or surrender, or from the obligations, admissions, 
and agreements contained in the sections hereof nuinbered ' Sixth,' 'Sev- 
enth,' «Eighth,' 'Ninth,' and 'Eleventh' hereof, whiiçh are a part of the 
considération for the granting of tlie license herein, and are irrévocable ex- 
cept bywritten consent of the party of the flrst part. « * * And, fuither, 
that if i the party of tlie second part shall continue after such termination of 
license to make, sell, or use any machine, or substantial part thereot, conlaiu^ 
ing either of the parts speciflcally referred to in section ' Ninth ' hereof , or 
any invention in any form set forth and claimed in the letters patent at'ore- 
said, or any of them, the said party of the flrst part shall hâve the right to 
treat tlie party of the second part eitiier as a party to and in breach of this con^ 
tract, or as a mère infringer." 

— An agreement which, if it did ntit by its terms practically prohibit de- 
fendant from making bicycles and tricycles, or either, for ail time clearly 
did so during the life of ail complainant's patents, several of which had 
theij been oiily issued a very lew months, except at the will andpleasure 
of the complainant, and on its own terms; and it can hardly be conceived 
as possible that a sane man who was engaged in the business of a manu- 
facturer of siich machines, and who intended to continue in sUch busi- 
ness, would hâve signed such an agreement if he had fully understpod 
'its jiitended "effect and purpose.. The contract, read, in connection with 
,the letters in proof, shows, as it seems to us, th^t it wag, an artfully con- 
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tiived snare t,o bind the défendant in a manner which he did not com- 
preheud at the time he became a party to it. 

Coming to the conclusion that this instrument was executed by the 
défendant under a raistaken understanding of the scope and opération of 
its terms, we are clear that it is so inéquitable, and would operate so op- 
pressively upon the défendant, that it ought not to be enforced in this 
court. This bill, in efïect, seeks a spécifie performance of this agree- 
ment. It asks the court to enforce upon the défendant the admissions 
and covenants contained in this contract of December4, 1884. Coming 
into à court of equity, the complainant must show a case that commends 
itself to the équitable considération and sensé of justice of the court. 
Justice. Stoey states the rule as follows: 

"Itis important to take notice of a distinction between the case of a plain- 
tifE seeking a spécifie performance in equity, and the casé of a défendant re- 
sisting such performance. • We liave aiready seen that the spécifie exécution 
of a contract in equity is a matter, not of absolute right in the party, but of 
Sound dlBcretion In the court. Hence it requires a much less strength of case 
on the part of thè défendant to resist a bill to perform a contract than it does 
on the part of a plaintifif to maintain a bill to enforce a spécifie performance. 
When the court simply refuses to enforce the spécifie performance of a con- 
tract, it leaves the party to his remedy at law. * * * But courts of equity 
do not stop hère, for they will let in the'defendant to défend himself by évi- 
dence to resist a decree wherethe plaintiff would not always be permitted to 
establish his case by the like évidence. For instance, courts of equity will 
allow the défendant to show that by fraud, accident, or mistake the thing 
bought is différent from what he intended, or that material terrtts hâve been 
omitted in the agreement, or that there lias beeu a variation of it by paroi." 

Again, in Bigelow on Fraud, 390, it is said: 

"Spécifie performance of an agreement is never compelled unless the case is 
free Irom the Knputation of ail déception. * * * The conduct of the per- 
son seeking it hiust be free from ail blâme. Misrepresentation, even as to a 
small part of the subject, will exclude him from relief in equity." 

And again, at page 394, he says: 

"There is a distinction between the exercise of jurisdiction for setting aside 
a contract and refusing exécution. Equity will not carry hard or unreason- 
able bargains into exécution. * • * The power of awarding spécifie ex- 
écution * * * rests in sound judicial discrétion, and will not be applied 
to cases that are hard, or unfair, or unreasonable, or founded upon a very in- 
adéquate considération . The case raay theref ore be such that equity will nelther 
decree exécution for the one party, nor set aside the contract for the other. 
In such cases the contract stands, and the parties must look to the courts of 
law for its enforcement or for défense." 

Again, in 3 Pars. Cont. *414, it is said: 

"Equity will not enforce a contract tainted with fraud on the part of thé 
applicant. * * * Hère equity can hardly be said tO follow the law, be- 
cause it goes further, for it requires perfect good faith, and will refuse spécifie 
performance of a contract if it were obtained by means of misrepresentation 
ormisdirection, which would not besufflcient to avoid the contract at law. 
* * * A much stronger case is necessary to set aside an executed agree- 
ment on tlie ground of misrepresentation or concealment than is sutticient to 
induce a court of equity to refuse a spécifie performance of one that is ex- 
Bcutory. Indeed, as equity is nevér bound to give this relief, so it never will. 
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unless the justice of the case, as drawn from ail Its facts, demands it. Hence 
there must not only be an entire absence of fraud, but an eqnal absence of 
oppressiveness, and if a decree would operate more hardly than it should on 
the défendant, this would be sufflcient reason for withholding it. " 

This rule cited from the text-books is abundantly supported by the 
adjudged cases. Race v. Weston, 8& 111.94; Frisbyv. BaMance,éSca.ïn.29d; 
MffrOockv.Buller, lOVes.292; Wûlanv. Wûlan.l&Ves.SS; Joynesv.Stat- 
ham, 3 Atk. 388. 

We think there can be no doubt that this contract, if enforced accord- 
ing to its letter and spirit, wolild act oppressively and unjustly upon this 
défendant. He is a competing manufacturer in the same fîeld with the 
complainaut. He is the owner of patents which the complainant bas 
acquiesced in.his right to use in conducting his business, and covering 
many, if not ail, the features in his machines enumeratéd in the ninth 
article of the contract; and we cannot but look upon this article and the 
other provisions of the contract as a cunning device to bind this défend- 
ant, not only in a manner which he did not comprehend or understand 
at the time he executed the agreement, but also in a manner which would 
be contrary to public policy; as we think the courts should certainly not 
favor any efforts on the part of patentées or owners of patents to obtain 
by indirection or subterfuge an admission as to the validity of their pat- 
ents which ties the hands and cripples the énergies of a competitor. 
Many of thèse patents held by complainant, and perhaps aU of them, 
may be valid for their spécifie devices, but the law should not encourage 
parties holding such patents to in vent or devise schemes by which to ob- 
tain admissions, directly or indirectly, of the validity of their patents, 
.60 as to foreclose investigation and discussion upon the question of theiv 
validity; and hence we simply say that this contract seems to be so op- 
pressive, and so unjust and inéquitable in its terms, and so contrary to 
■Sound public policy, that it ought not to be enforced in acourtof equity, 
■even if the défendant fuUy understood and comprehended the force and 
import of every paragraph of it. 

The bill is therefore dismissed for want of equity. 



Pope Mantjf'g Co. v. Gormully & Jeffkey Manuf'g Co. et ai. 

(Np. 830.) 

{Vircuit Court, N, D. lUinois. April 30, 1888.) 

Patents for Intentions— Scopb op Claim— Bictclb Beats. 

The flrst and second claims of letters patent No. 353,280, of Jannary 10, 
1882, toCurtias H. Veeder, for a"seat for bicycles, " are: "(1) A suspension sad- 
dle, constructed with a flexible portion, and having an underspring in two or 
more parts, to which the flexible portion is attached at either end, and which 
metallic parts are extensible. " (2) "In a vélocipède seat, the combination of 
plates ftid clamps, stop and adiusting bolts. " The patent also contains a d's- 
claimer limiting the claim solely to the "improved form of spring. " Eeld, in 
TÏew of the disclaimer, that the patent must be restricted to the form of spring 
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, shown ;: tfee pjçinciples of both suspenfiQp and extensibility, as applied to sad-; 
dles, being old In the art. as evidenced W the Engïis^ patent of Lamplugh and 
Brown of J »ily, 1878, the Shire patent of May 26, 187Ô, and the Fowler patents 
of May, 1880, and Oçtober, 1881. 
2. Samb— Jouiu^At-BoxÉs. 

The second «laim of Içtters patent No. 197,289, of No.vember 20, 1877, to A. 
L,, Q. M., and O, E. Peters, for an "anti-friction journal-box," is "the bear- 
ings with the Bhoulders beveled or hotched, combined with the nut, or ils 
equivalenti correspondingly beveled or notched. " Held. in vie-w of the prior 
State of the art, as evidenced by the English patent of 1853 to Chinnock, and 
the Ainerican patents of 1868 to Jewett and Leach, of 1870 to Alcott, and of 
1872 td Knse aiid Vernon, that the claitA liiust be strictly conflned to the de- 
Vices(shDwn, viz., a beveled nut for the adjustmentof beveled roUers, and that 
. , itdid noi cover a latéral adjustment for ball-bearings by means of a nut. 
8. Samh— Vblqcipbdb Handles. 

In lètters patent No. 245,543, of August 9, 1881, to Thomas W. Moran, for 
"handles for velocipedee, " the improvement consists in aiSxing by the de- 
vice showç a bail of rubber to the ends of the vélocipède handles. Seld, if 
, not void for want of invention, restricted, in view of the prior state of the art, 
as evidenced by the English patent of July, 1877, to Harrison, to the spécifie 
dévie© Bbovrn. 
4. Samb— ?Handlk-Bah8. 

The only feature covered by letters patent No. 310,776, of January 18, 1885, 

to William F Bënham, for "improVéments in vélocipèdes, " is the idea of an 

^ undivlded handie-bar, and the means by which the bar is f astened to the steer- 

; : ingrhead. Hebi, that the undivided handle-bar was a mère steering-bar with- 

oijt novelty; and that the patentable novelty, if any, was conflned to the 

meatis by which the handle-bar was locked to the steering-head. 

6i 8AMB+-lNI'BlSaEMENT. 

ThefliBt and third olaim? of letters patent No. 810,776, of January 13, 1883, 
to William p. Benham, for "improvements in vélocipèdes, " are (1) "the com- 
bihàtiôii of au undivided biar, and an open slotted lug. and two sleev.ed nuts, or 
their équivalents, one on either Side the lug, surrounding the bar and adapted 
to lock-ltrjgidly to the lug." (8) "In-combination with the handle-bar, the 
deteitt,, cpnstructed and adapted to operate substantiallyas and for the pur- 
pose set îforth. " IMd, the undivided bar being void for want of novelty, 
the nsë ot an undivided handle-bar f astened to the steering-head by a method 
making use of neither the open slotted lug and two-sleeved nuts, nor the 
detent, was not an infringement 
6. Samh— I*ÀTi!NTABiLiTY— iNVENTioiJ— Pbdai Bars. 

The feature covered by the second and third claims of letters patent No. 
823,162, of July 28, 1885, to Emmett Q. Latta, for ai^ "improvement in véloci- 
pèdes, " is the pedal-bar coated with rubber, longitudinally grooved, so as to 
furnish two bearing surfaces on oppoàîte sides of the groove. Held void for 
want of novelty, a round grooved rubber-coated pedal-bar being old, as shown 
by the English patent of January, 1876, to Jackson, and the Harrison patent 
of 1877, and the change of f orm by Latta to a polygonal shaped bar involving 
no invention. 

In Eqtiity. Bill for infringemeht. 

Before Gresham, Circuit Judge, and Blodgett, District Judge. \ 

Oobum & Thacher, for complainant. 

B. F. Thurstoh and Offield <& Towù, foir respondent. 

Blodgett^îJ. The bill in this case charges the défendants with the 
infringemen-t of the following patents: (1) Patent No. 252,280, granted 
on January ,iPj 1882, to Curliss H.Vepder, for à "seat for bicycles;" 
(2) patent i^o. 197,289, granted November 20, 1877, to A. L., G. M., 
and 0. E. Péters, for "an anti-friction j6urnal-box;" (8) patents Nos. 
235,551 and 245,542, granted December 14, 1880,, and Auguste,, 1881, 
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respectivelj'^, to Thomas W. Moran, for "handles for vélocipèdes;" (4) 
patent No. 240,905, granted May 3, 1884, to John Harrington for an 
"improveraent in bicycles;" (5) patent No. 310,776, granted January 
13, 1885, to William P. Benham for "improvements in vélocipèdes;" 
(6) patent No. 323,162 granted July 28, 1885, to Emmett G. Latta, for an 
"improVeiment in vélocipèdes;" (7) patent No. 329,851, granted Novem- 
ber 3, 1885, to Albert H. Overman for an "improvement in pedals for 
vélocipèdes." It is charged that the patents now in question hâve been 
duly assigned to, and are now the property of, the complainant. The 
bill asks for an injunction and an accounting for the damages sustained 
by the all^ed infringement. We find no proof in the record showing 
or attempting to show infringement of the Moran 1880 patent, the Har- 
rington patent, nor the Overman patent, and as complainant's attorneys 
bave not discussed or insisted in their oral or printed arguments that in- 
fringement is shown as to thèse patents, we shall give them no further 
attention. 

The Veeder patent. No. 252,280, is for an improvement in bicycle 
eaddles, or seats for bicycles; and is stated in the spécifications to con- 
sist specially in "devices for suspending the leather or other flexible ma- 
terial of which the seating surface is composed, and for stretching or talj- 
ing up the slack in the same, and for Connecting the same with the pérch 
or supporting bar for the seat, and by means of which the seat is made 
adjustable backward and forward over the perch or bar, * * * and 
consîsts, first, in a divided metallic spring or supporting plate for the flex- 
ible Seat; second, in a modification of that portion of said metallic spring 
which forms the frame-work for the rear of the seat; third, in mechanism 
for elongating or extending said metallic spring, so as to take up the slack 
of the.flexible seat." The patent conlains eight claims, but infringement 
is specifically charged, and insisted upon, only as to the first and second 
of thèse claims, which are as folio ws: 

"(1) A suspension saddle, conatructed with a flexible portion, C, and hav- 
ing an under spring in two or more parts, B, D, to which the flexible portion 
is attached at either end, and which metallic parts are extensible, substantlally 
as and for the purposes set forth. (2) In a vélocipède seat, the combination 
of plates, B and D, clamp, F, stopb, and adjusting boit, F', substar 'Jally as 
shown and described. " 

The patent contains a disclaimer as folio ws: 

"1 am aware that a spring has been used to supportthe seat or saddle of a 
bicyle. I therefore do not claim the gênerai application of a spring for this 
purpose; but I do claim the improved form of spring as herein described." 

The features of this patent now in controversy are especially the curved 
spring, which is made in two parts, both ends being curved upward, 
and the parts connected by a clamp, so that the spring is extensible; 
and, the flexible seat being attached to thèse curved ends of the spring, 
the slack of the seat can be taken up by extending the spring. 

The Peters patent. No. 197,289, is described in the spécifications as 

"an improvement for overcoming the friction of the bearings of ail ve- 

"hicles mounted on wheels, and the journals of ail revolving shatts, cyl- 
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inders, and bearings of machinery. * * * The invention is a com- 
bination of rollers or cylindprs made of iron, steel, or any suitable metals 
or other materials, of sufBcient tiumber,, and suitable in length, size, and 
form, which revolve around the spindle or bearing of.the axie within 
the hub pf the wheel, and around the journal or bearing of the shaft or 
cylinder, atid within the journal-box, the rollers being; independent of 
the bearing: and the hub or journal-box. * * * To support and 
keep the rpUers from rur.'iing against one another, and thereby produc- 
ing friction;, both ends of each arepiade with a bearing which goes into 
rings or their équivalents in such a manner as to allow the rollers to 
turn freely on their bearings as they revolve around the bearings of the 
axle or shafts" Provision was made for making thç ends of thèse rollers 
bevelesd! sg that the inside beveled end would bear against a correspond- 
ing bevel on the shoulder of the axle; while the outside ends of the roll- 
ers would bear upon an adjustible nut secured upon the outer end of the 
axle, so as to adjust the nut to the rollers as they become shortened at 
the ends by wear. The patent contains four claims, but infringement is 
only insisted upon in this case of the second claim, which is as foUows: 
"(2) The beai'ings, with the shoulders beveled or notchcd, combined with 
the nut, or ita équivalent, correspbndingly beveled or notched, as shown in 
Fig. 4." , 

The Moran patent. No. 245,542, grautea August 9, 1881, is for an 
"iinprovement in the handles of bicycles and vélocipèdes," and consista 
in affixing, by the device shown in the patent, a; bail, of rubber to the 
ends of the vélocipède handles. The patent contains three claims, as 
fpliows: 

"(1) The handle 0- a vélocipède provided with rubber ends, as set forth. 
(2) The handle of a vélocipède, in oombination with rubber tips sieeved upon 
its ends as set forth. (3) A rubber handle for a vélocipède, consisting of a 
bail and neck, combined m one pièce, as set forth." 

The Benham patent, No. 310,776, is for an improved uandle-bar for 
vélocipèdes or bicycles, and consists of a handle-bar in one pièce, ex- 
tending from the steering-head, and fastened to the steering-head by the 
peculiar mechanism shown. The patent contains four claims, and in- 
fringement is charged as to the first and third, which are: 

"(1) The combination of an undivided bar, and an open slotted lug, and 
two sieeved nuls, or their équivalents, one on either side the lug, surrounding 
the biir, and.iiklapted to lock it rigidly lo the lug, essentially as set forth." 
"(3) In combination with the handle-bar, B, the detent, D, constructed and 
adapted to operate substantially as and for the purposes set forth." 

The Latta patent, No. 323,162, relates, in the language of the spécifi- 
cations, to certain improvements in the "construction of the pedals of 
vélocipèdes or bicycles, and more particularly to that class of pedals in 
which a serrated steel bar is combined with the rubber pedal-bar in such 
manner that the pedal can be changed from a rubber pedal to a serrated 
or rat-trap pedal, as may be desired. , The object of my invention is to 
combine a pedal bar of this character in a compact form, and in a sim- 
ple manner, whereby the pedal can be readily changed from a rubber to 
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a serrated or rat-trap pedal, or a rubber and rat-trap pedal combined, 
and to so construct the parts whereby the pedal bars are more elastic and 
yielding to the foot than those now in use, and whereby the bearing sur- 
faces are increased and the weight of the bars are reduced at the same 
time." The patent contains eight claims, and infringement is charged 
as to the second and third, which are as follows: 

"(2) The combination, with the pedal-frame, of a rubber pedal-bar, H, pro- 
vided with a central longitudinal groove, h, and two bearing surfaces, h', h', 
on opposite aides of the groove, h, substantially as set forth, (3) The com- 
bination, with a pedal frame, of a rubber pedal-bar, H, pivoted to the frame 
by a rod, i, and provided on each of its sides with a longitudinal groove, h, 
and two bearing faces, h', h', on opposite sides of the groove, whereby the 
bar. H, isadapted to receive the pressure at its sides or edges, and be com- 
pressed on opposite sides of the rod, i, substantially as set forth." 

The défenses interposed are: (1) That the patents in question are void 
ior want of novelty; (2) that the défendants do not infringe. 

Complainant insists that défendants, by certain license contracts made 
by complainant to the défendant Gormully, dated June 13, 1883, and 
December 1, 1884, bave admitted the validity of each and ail the 'pat- 
ents involved in this suit, and the title of complainant thereto; that al- 
though said licenses are in terras only to défendant Gormully, yet de- 
fendant Jeffrey was, in fact, interested in the business of Gormully as an 
actual partner, and that the défendant the Gormully & Jeffrey Manu- 
facturing Company is a corporation organized and operated only for the 
convenience of said GormuUy and Jeffrey, and that said Gormully and 
Jeffrey are the sole owners of its stock and managers of its affairs, and that 
therefore ail the défendants in this case are by virtue of said license coii- 
tracts estopped to deny the validity of said patents, or either of them, or 
any claim thereof, and are also estopped to deny complainant's title to 
said patents or either of them. In tiie preceding case, (No. 824, ante, 
877,) we fiilly discussed the character of thèse licenses, and considérée! 
the question as to how far they are binding, and came to the conclusion 
that thèse license contracts ceased to operate upon and bind the défend- 
ant Gormully after the termination and surrender thereof; and aa the 
same proofs in regard to the validity of the said contracts are before us 
in this case, we again say that our conclusion is that the défendant Gor- 
mully accepted said license contracts with the mistaken belief and un- 
derstanding that they terminated and became whoUy inoperative on the 
Ist day of April, 1886, and that thenceforward ail bis relations with and 
obligations to complainant by virtue of said license contracts ceased and 
were at an end, and hence that it would be inéquitable to enforce said 
license contracts against Gormully, the licensee, after such termination; 
and, as the défendants Jeffrey and the Gormully & Jeffrey Manufactur- 
ing Company, by complainant's own showing, were only bound by thèse 
contracts through Gormully, they are not estopped to contest the valid- 
ity of thèse patents any more than Gormully himself is so bound. We 
therefore turn to the considération of the issues made upon the patenta 
themselves. 
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.'Itf ïègard to the Veeder patent, there can be no dpubt, is^e think, that 
it'WaS înteaded to oontain not only the idea of a suspengipn saddte by 
thé' suspension of sbme flexible material, like leathçr or cloth, but also 
the^ ideSi' of extensibility , so that, by extending the beprings or suspension 
lioiats'of the saddle as the seat material became stretched or slacked, th& 
slack might be taken up; and this élément of extensibiiity was obtained 
by j.Veeder thrpugh bis peculiar extensible springs, or bis double spring, 
if itmay be so câlled, coupled togëther in the'center, and capable of be- 
ing elongated or extended. The prpof shows that thiÇ ideâ of a suspen- 
sion saddle was not new with Veeder; and, without diseussing ail the pa,t- 
eiltâ citèd by the défendants as anticipatory of the Veeder device, it is suffi- 
ciènt to Bày that in the English patent ofLamplugh and Brown,ofJuIy, 
1878, an extension seat is shoWn in at least three différent forttis; the spring 
upon which the rear end of the seat ië sùspended being movable, so that 
theprinciple of extensibiiity is clearly shown in this patent. So in the 
Sbire patent of May 26, 1879, a suspension seat is shown with facilities for 
extending or taking up the sl^ck, ,and the same feature is shown in the 
Fowler patent of May,:188û, and the later Fowler patent of Ôçtpber, 1881 . 
Finding', therefore, that the pj-inçiples of suspension and extensibiiity are 
bbth oM inihe art, theionly inquiry left is wbether the défendant uses thp 
peduliar .extensible spring shown by the Veeder patentj and a simple in- 
spiectiori of the défendants' saddle shows that, while it may be said to 
contain the feature of suspension and extensibiiity by means of certain 
deVices whereby it is connected with and held to the backbone of the 
bicycle, or seat of the tricycle, yet it does not contain the spring shown 
in the Veeder patent; and as the Veeder patent must be restricted by 
the disclaimer to the form of spring shown in that patent, and as sùs- 
pended sad(iles were oldbefore Veeder, it is sufficient to say that the 
défendants do not use that form of sprijig, and hence do not infringe the 
Veeder patent. ! > . li 

Neither the complainant nor the défendants use the Pe^ers patent as it 
is shown and described in the spécifications, — that is> they do not use it 
with roUer-bearings, as described and shown in the spécifications and. 
drawings, — but the contention on the part of the complainant is thatthis 
patent is thegerm, so to speak, of ail the ball-bearing devices which hâve 
a provision for latéral adjustmetttto compensate for the wear, and that 
the bev«led roUers shown in that patent are but another form of bail or 
globular bearings, and that Peters was the first to show a means pf later- 
ally adjusting thèse bearings, whether the bearing was in the form of a 
roller or a bail. The defèddantsV machines bave ball-be3,ring.s in the 
main wheel, the rear whéel, and the itreadles, the balls being held in 
groovesorchannels, and there being inalltheir journal-boxes an arrange- 
ment for latéral adjustment; but défendants çontend that devices for lat- 
éral adjustraent of thèse bearings 'were old long befpre the Petei;s patent, 
and the Iproof shows that in ISSS oneGhinnock receiyed a patent in ïjng- 
iand on a ball-bearing which had provision for a latéral adjustment by 
nieansof a beveled nut, while the American patent to Alcott, in 1870, 
shows the same feature of adjustability, and by substantially the same 
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mechanisiti, foi' a roUer-bèarîng. The American patent to Jewett & LeaCh, 
grantèd in 1868, also exhibits the sanie featufe of latéral adjustabîlity. 
Wealso find that the American patents toEuse and Vernon, both'granted 
in 1872,, which, while not for roller or bail bearings, show beveled bear- 
ings with beveled nuts forendwise or latéral adjustinent. Theseare only 
a few of the many proofs in the record of devices for latéral adjustment 
weU and publicly known in the art long prior to the advent of this Peters 
patent. The Alcott patent was for a rolïer-bearing like Peters', with the 
ends of the rollers beveled, soas to fit into aV-shaped channel orgroove; 
thisgrooVe being what may be termed a double bevel, — that is, there was 
a beveled bearing over the ends of the rollers aS well as under them,— 
while Peters only had a bevel under his roller ends; but the principle of 
the Peters bevels is ail shown in this Jewett & Leach patent, including 
the spécial arrangement and directions for obtaining the endwise or lat- 
éral adjustment. Indeed, we can say from common knowledge that it 
was old long before the Peters patent was granted to secure endwise or 
latéral adjustment to take up the end wear upon the common wagon and 
buggy axle by means of a nut and screw, and the fact that the Peters 
rollers were beveled cuts no figure in this matter of latéral adjustment. 
A plain screw-nut being old to take up the end wear of an ordinary car- 
nage or buggy axle, we doubt if it required invention to apply it to a 
beveled roller like Alcott or Peters, when endwise adjustment to beveled 
rollers was found désirable. We therefore conclude that there was no 
novelty in the Peters mode of latéral adjustment covered by his second 
claim. But, if we had any doubt on the question of novelty, we are clear 
that the défendants do not infringe this claim, as, in the state of the art, 
this feature of the Peters patent must be strictly confined to the spécial 
devices shown, — that is, to a beveled nut for the adjustment of beveled 
rollers, — and cannot be held to cover a latéral adjustment for ball-bear- 
ings by means of a nut, which was old and well known when Peters came 
into the field. Without, therefore, discussing in détail ail the patents 
and devices shown in this record, which it isclaimed an ticipate the Pétera 
patent when it is converted into a ball-bearing device, if such conversion 
is deemed allowable, we certainly find in the évidence several much older 
devices as readily susceptible of such conversion as the Peters, and hence 
must hold that the défendants, by the use of their adjustable ball-bear- 
ing device, do not infringe the Peters patent. 

The Moran patent, No. 245,542, granted August 9, 1881, is, as al- 
ready stated, for fixing a rubber bail to the ends of the handle of the vé- 
locipède. If it can be conceived that there is any patentability, or was 
any, in August, 1881, in fixing soft rubber, or any soft and flexible ma- 
terial, to the ends of a vélocipède handle for the purpose of preventing 
it from Wearing the hands, or taking oS' the jar of the machine, certainly, 
that idea is fuUy anticipated in the English patent of Harrison of July, 
1877; and this Moran patent, in its entire scope and means of applyiug 
the rubber to the handle, seems to contain nothing new, and nothing 
which is nôt shown in the Harrison patent. In his provisional spécifi- 
cations Harrison says: 
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" The f ourtb part of my invention consists of a slieath or glove of india rub- 
hex, cloth, or any other soft materiai to fit closely, partly or entirely covering 
the handiés of bicycles or tricycles, whlcb may be fllled wlth air. Thls is to 
obviate sore hands, to give greater comfort, especially in long journeys, to the 
bànds, which lessens the vibration, and is softer to the hand-grip, and aiso 
lessens the concussion in case of the bicycle falling upon the handles. The 
probability of bent handle-bars and roughed hands is lessened thereby." 

Harrison gives no spécifie directions as to how his rubber bail, or rub- 
ber sleeve, is to be fastened upon the handles, and, of course, any device 
for that purpose was open to him. It may be that the peculiar method 
described iii Moran's patent of fastening the rubber to the handle involves 
patentability; but even if that be so, the défendants do not use that ex- 
act method, and it is douhtful whether in any of the claims of the Moran 
patent thèse particular modes of fastening the rubber to the handles are 
specifically included. We must therefore find that the broad claim set 
up by the complainant for the scope of this Moran patent cannot be sus- 
tained; and if the patent can be sustained at ail, it is only for the spé- 
cifie déviées whioh the défendants do not use. 

As to the Benham patent, No. 310,776, granted January 13, 1885, 
the only feature which it covers is the idea of an undivided handle-bar, 
and the means by which this bar is fastened to the steering-head. Un- 
doubtedly the idea of a continuons or undivided steering-bar is as old as 
the attempt to steer ships by a steering bar fastened to the rudder-post, and 
ropes or chains leading to the wheeï, or the old-fashioned auger-handle 
by which the auger is turned in use. , There may bçsome novelty in the 
means by which Benham locked his ,handle-bar to the steering-head so 
as to make the same easily removable, and at the same time give a firm 
fastening; but, if there Was any patentable novelty in the device, it is 
certainly not infringed by the défendants, who, while they use an undi- 
vided handle-bar, hâve adopted a différent method for fastening the same 
to the steering-head, and do not use either the complainant!s open slotted 
lug and two-sleeved nuts, or their dotent. 

As to the Latta patent, the feature covered by the second and third 
claims, which the défendants are charged with infringing, is the pedal- 
bar coated with rubber longitudinally grooved so as to furnish two bear- 
ing surfaces on opposite sides of the groove. The proof shows that pedal- 
bars coated with rubber were old long before the date of this patent, and 
that such pedal-bars had been grooved longitudinally. Pedal-bars with 
rubber surfaces are shown in the English patent to Jackson, of January, 
1876. They are also shown in the Harrison patent of July, 1877. The 
latter patent ehows round pedal-bars coated with rubber, and grooved 
longitudinally; and it certainly seems almost a libel upon inventive talent, 
after a round grooved pedal-bar had been shown, to claim that there is 
any invention in changing the form to a polygonal-shaped bar with 
grooved surfaces. ' 

The view which we take of ail thèse patents, when considered upon 
their merits in the light of the prior art, compels us, therefore, to dismiss 
this bill for want of equity. 
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Pope Manuf'q Co. v. Gormully & Jeffrey Mandf'g Co. et aï. 

(No. 845.) 

Oireuit Court, JT. D. lainois. April 30, 1883.) 

1. Patents pob Inventions— Assignment—Siiiglb Claim. 

It is compétent for the patentée to assign a single claim only of the patent, 
and as to that to reserve td himself a shop-right; and such an asaignment car- 
ries with it to the assignée the right to maintain a bill for an infringement of 
such claim so assigned. 

8. Same — Patentabilitt — Noveett — Vélocipède Seats. 

The second claim of letters patent No. 216,371, of June 8, 1878, for an "im- 
provement in vélocipèdes, " is, "in a vélocipède, the adjustable hammock seat. " 
ffeld vold for want of novelty, hammock-seated saddles being old when th© 
patent was granted, as évldenced by the Bishop saddle, the Miller patent of 
1866, the Curry patent of 1867, the Harris patent of 1875, and the English pat- 
ent of 1878 to Lamplugh and Brown. 

8. Same. 

The flrst claim of letters patent No. 314,142, of March 17, 1885, to Thomas B. 
Kirkpatrick, for a "bicycle saddle, " is "the combination, with the perch or 
backboue of a vélocipède, or similar vehicle, of independent front and rear 
springB secured to such perch or backbone, and flexile seat suspended directly 
over said spring at the front and rear, respectively. " Heid, in view of the state 
of the art. as evidenced particularly by the Fowler patent of 1881, that the 
claim must be restricted to the speci al device for thebifurcated f orward springs 
which are carried beyond the steering head. 

In Equity. Bill for infringement. 

Before Gresham, Circuit Judge, and Blodgett, District Judge 

Cobum <k Thacher, for complainant. 

B. F, Thunten and Offidd & Towle, for respondents. 

Blodgett, J. The bill in this case charges the infringement by de- 
fendant of two letters patent owned by.the complainant corporation, one 
being patent No. 216,371, granted to John Shire, June 3, 1878< for "an 
improvement in vélocipèdes;" and the other being patent No. 814,142, 
granted March 17, 1885, to Thomas B. Kirkpatrick, for a bicycle sad- 
dle. The Shire patent shows a hammock-seated saddle, the seat of the 
saddle being suspended at either end, and fastened at the rear to what is 
termed a "hammock block," which block is fastened to what the patentée 
caUs a "fender," a part which, to some extent, takes the place in his 
structure of the backbone or reach of the ordinary vélocipède; while the 
forward end of the saddle is fastened by a strap and buckle to a spring- 
bar connected with the bifurcated steering-head. The patent contains four 
claims, and infringement is only charged as to the second claim, which is: 
"(2) In a vélocipède, the adjustable hammock seat, I, substantially as 
set for th." The élément of adjustability seems in this device to be ob- 
tained by means of the strap and buckle by which the hammock seat is 
fastened at its forward end. The Kirkpatrick patent is said in the spécifi- 
cations to consist "in a peculiar arrangement of front and rear springs, 
Becured independently to the reach or backbone of the machine, in con- 
nection with the flexile seat suspended at the front and rear from said 
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springs;" and défendant is chargea with infringement of the first claim, 
(the're being six claiitts in the patent,) iwhich is in the foUowing words: 

"(1) The combination with the peroh or backbone o£ a vélocipède, or simi- 
lar vehicle, of independent front and rear springs, secured to such perch or 
backbone, and flèxilé seàt sifspended direetly ovér said àpring at the front 
and rear, respectively, substantially as set forth." 

1, The défenses made are: (1) Want of title in the complainant to the 
Shir« patent; (2) that both patents are yoid for want of novelty; (3) 
that the défendants do not in fringe. ' 

Complainants hold the Shire patent by virtue of an assignaient frona 
the patentée', John Shire, which is in the folio wing words: 

"Be it known that I, John Shirs, pf Détroit, Wayne covinty, Mich., for 
and in considération of one dollar and otlier valuable considérations to, me paid, 
do hereby sel] and assign to Thomas J. Kirkpatrick, of Springfleld, Clark 
county, Ohlo, ail my right, title, and interest in, and tb the letters patent on 
yelocipedes granted to me June 16, 1879., and numbered 216,831, including 
ail rightâ l'i^r past înfringements, so fàr as said patent relates to or covers ad- 
justablé Ij^naiùQbk Seats or saddies, èicept the right to «se said seat oi" saddle 
in the yelpcipedes made by me under said patent m my business in Détroit. " 

—And by sn assignment from Kirkpatrick to the complainant. 

It is objected that this assignment did not vést the title in Kirkpatrick, 
and therefore that complainant did not take from îiim any right, except 
the right to use one claim of the patent; and that therefore this is not 
such an assjgnment of the patent as makes thé complainant the owner, 
and entitlëâ'it to bring suit foir infringement. Défendants cite no case 
expressly in point which covers the case hère made, but rely upon Mcdurg 
V. Kingsland, 1 How. 202; Gayler v. WUder, 10 How. 477; and Goodyear 
V. RaUroad Co., 1 Fish. Pat. Cas. 626, where the ruie is stated that the 
aBsigne* of a patent cannot maintain a suit for infringement unless he is 
the owner of the entire patent either for the whole United States, ôr some 
spécifie portion of its territory. Each claim of the patent, standing by 
itself, is a separate patent for the device covered by that claim; and it 
seems to us that it is entirely feom pètent for a patentée to assign the ex- 
clusive right to use so muoh of the patent as is covered by any one of its 
claims, aûd that this becomes an operative assignment under the patent 
laws to transfer the pateint covered by that cJaim. The language of this 
assignmeat is broad and comprehensive enough to completely transfer ail 
the rights Oi* the patentée to the hainmôck-seat feature of his patent, sav- 
ing to the aSsignor a Inere shop-right for the city of Détroit; and hence 
we think 'this objection is not wéll taken. 

As to the questions of novdty and infringement, it was not new at 
the time this patent was issued to make a haftimock-seated saddle for 
bicycles^ nor to make such seat adjustable. Hammook-seated animal 
saddies, are old; and are shown by the proof to hâve been well known 
long prior' to'the Shire patent, as is shown by défendants' "ExhibîtBishop," 
which shows a saddle patent issued in 1859, "whete there was a leather 
fiuspensioh saddle suppotted by spring attachments at the end; and, whilé 
nothing is BSlid about adjustabilîty, it is obvious that if adjùstàbility were 
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desifed il couldhave beeii easily secured in this Bishop,device, without 
invention. The same may be said of the Miller patent ot' 1866, the 
Cujrry patent of 1867, and the Harris patent of 1875. The proof also 
shows that Lamplugh and Brown obtained a patent in England, in 1878, 
for a bicycle saddle which was suspended upon springs at each end; and, 
while nothing is said about adjustability, it is plain from the drawings 6 
and 7 that it was as readily adjustable at the forward end as the Shire 
patent; Fig. 6 .showing a connection at the forward end by means ap- 
parently of an iron strap with aneye-end, which engaged with an iron 
hook, upon the shank of which there was a screw-thread by which this 
hook could be shortened,; so as to take up the slack; and, even if there 
was no spécial adjustibility provided for, it is cloar that if adjustability 
became désirable or necessary it could hâve been obtained by substitut^ 
ing a leàther strap or buckle in place of the iron strap, so as to secure 
the same kind of adjustabUity which is shown in the Shire patent. It 
thetefôreseêms to us that so faras the hanimock seat ivas concemed, and 
mafeing stiçh Beat adjustable by means f6r taking uj), the slack, or even 
making it movable upon the reaeh of the bicycle, it had already been 
anticipated tô such an extent in the art as to inakè this claim ôf the 
Shire patent yoid, or, if not void, only valid for the spécial device which 
was used; and, if valid for the spécial device, then clearly the defendant's 
device by which the hammoçk saddle is suspended at either end, does 
not infringe this second claim of the Shire patent. 

The Kirkpatrick patent is described by the patentée in his specificar 
tionâ as 'an invention which "relates to that class ôf bicycle saddles in 
which a flexible seat is suspended idirectly over the saddle spring or springs , 
without the use of an intermediate saddle frame or tree; and my inven- 
tion consiste in a peculiar arrangement of front and rèar springs, secured 
independenfly to the reach or backbone of the machine, in connection 
with the flexile seat suspended to the front and rear of said springs." 
As bas already been said in regard to the Shire patent, it was not new at 
the date of the patent now under considération to suspend the flexile 
Beat of a vélocipède or a bicycle saddle from springs, or fastenings, at 
each end. In other words, hammock seats, as they are called, were old, 
and the idea of suspending such seats was shown in the Veeder patent 
of 1882, the Shire patent of 1879, and the Lamplugh and Brown English 
patent of 1878; and, even if those patents did not show a suspension 
from springs at each end of the saddle or hammock, it is clearly and cer- 
tainly shown in the Fowler patent of October, 1881, where a saddle seat 
is shown suspended from, springs, at each end. It may be that this Kirk- 
patrick patent can be sustained as a spécial device for the bifurcated for- 
ward springs which are carried beyond the steering head, and thefeby 
the seat of the saddle is brought somewhat further ahead than is shown in 
saddles that are fastened to springs abaft the steering hèad or post; but 
the défendants do not use that, form of bifurcated springs, and, if th& 
patent can hei sustained,; it niust be for that spécial device, and nothing 
élse. Hence we conclude that, while it is possible that this.flrst claim 
of the patent may not be absolutely void for want of novelty, yet it doed 
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not oover the saddles used by the défendant, nor the manner in wliich 
they mount their saddles upon springs. 

Wé are therefore of opinion that tkis suit should be dismissed for want 
of equity. i 



Pope Manuf'g Co. v. Gobmuli-y & Jeffrey Manuf'q Co. et al. 

(No. 860.) 

(Oireuit Court, 'K D. Minois. April 80, 1888.> 

1. Patents pob iNvsNTioifs— Patbntabilitt— Novbi/ty— Axib-Bbaiiiîtos. 

The device shown by claima 3 and 3 of letters patent No, 249,378 of Novem- 
UerS, 1881, to Albert E. Wallace, for an "improvement ia axle-bearings for 
vehicle wheels, " consista of an axle upon whioh slide two sleeves, bevoled at 
the eupLswhlch approach nearest to the middle of the axle.so that wheu thèse 
beyels are brought. together, or approximately together, they will forui a 
V-shapèd groove upon the axle, the inuer one of thèse rings or sleeves rest- 
ing bgainst the hub or shell of the axle, and the outer coming into cluse 
connection irith the crank. Upon the axle is fltted a grooved bearing-box, 
containing metallic balls carried in said groove, and adapted to be partly re- 
tainedîn the groove upon the axle formed by thèse two beveled sleeves; and 
the adjustment to take up the wear of thèse balls is obtainéd by moving the 
outer 3leeve upon the axle by means of a threaded screw at the outer end. 
Eeld vbid for want of novelty, beiug anticipated by the English patent of No- 
vember 14, 1878, to James Bâte. 

8. Samb..' '■'■'■' 

Claims 3 and 8 of letters patent No. 280,431 of July 3,; 1883, tp Albert E. 
Wallace for an "improvement in axle-bearings for vehicles, " are: "(3) Con- 
strticte^d and combined * * * a two-part sleeve, a bearihg-box, a row of 
balls, a- sorrated iiimulns, and a locking button, with an axle and hub and 
flange. (3) The combination, in a ball-bearing device, of ^ free bearing-box 
and a shell case. " Eeld void for wapt of novelty, being anticipated by tho 
English' patents of Noveinber 14, 1878, to James Bâte, of March 22, 1880, to 
Bown<Si Hughes, and of May 7, 1880, to Monks. 

; In Equity. Bill for infringement. 
Before (tbesham, C. J., and Blodgett, D. J, 
Cfe6w'/7i <fr 2%acAer, for complainant. 
B. F. ThwsUm and Offidd & Towle, for respondent. 

Blodgett, J. In this case défendants are charged with the înfringe- 
ment of patent No. 249,278, granted November 8, 1881, to Albert E. 
Wallace for ^an improvement in axle-bearings for veliicle wheels;" and 
of patent No. 280,421, granted July 3, 1883, to Albert E. Wallace for 
"an improvement in axle-bearings for vehicles;" Both thèse patents 
are for alleged improvements in what is known as "ball-bearing devices" 
for axles or journals, especially with référence to sucli bearings when 
used in conneclion with bicycles or tricycles; and the features of such 
patents specially in controversy in thia case are the methods by which 
the adjustment of such beîirings is obtainéd. The fîrst patent contains 
four claims, but infriugement is only charged as to the second and third 
of said claims, which are as foUows: 
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"(2) The described anti-friction bearing for a wheel and axie, consisting of 
a one-part bearing-box and a two-part sleeve, having a circular row of balls 
within said box, and between bearing surfaces in tlie box, and on either part 
çf the sleeve, and adapted for adjustment for wear and securement in position 
on an axle by a screw-thread at the outer end of one part of tlie sleeve, oper- 
ating to draw it towards and from the other part, substantially as set forth. 
(3) The described anti-friction bearing for a wheel and axle, consisting of a 
two-part collar or sleeve adapted to inclose the axle, a one-part bearing-box 
inclosing said sleeve, and containing a reeess with bearing-surfaces between 
which and a bearing-surf ace on either part the said sleeve is held, a circular 
row of balls combined and constructed essentially as shown and described, for 
securement in position and adjustment for wear by the pressure of one part 
of the sleeve against the hub of the wheel, and by an external thread on the 
other part of the sleeve, operating in an internai thread in a box secured to 
the axle on the opposite side, substantially as set forth." 

Plainly stated, and stripped of technical verbiage, the device shown 
by the patent consista of an axle upon which slides two sleeves, beveled 
at their inner ends, or the ends which approach nearest to the middle of 
the axle, so tbat when thèse bevels are brought together, or approxi- 
mately together, they will form a V-shaped groove upon the axle, the 
inner one of thèse rings or sleeves resting against the hub or shell of the 
axle, and the outer one coming into close connection with the erank. 
Upon the axle is fitted a grooved bearing-box containing metallic balls 
carried in said groove, and adapted to be partly retained in the groove 
upon the axle formed by thèse two beveled sleeves; and the adjustment 
to take up the wear of thèse bails is obtained by moving the outer sleeve 
upon the axle by means of a threaded screw at the outer end. 

The second patent. No. 280,421, purports upon its face to be for an 
improvement upon the first-mentioned patent, and is stated to consist in 
improvéd means for adjusting the bearings, and for securing and adjust- 
ing the parts in positioh, and for adjusting and holding the frame of 
the vehicle and its load with relation to the bearing-box, and shows sub- 
stantially the same beveled sleeves which were shown in the former pat- 
ent, and forming a channel or groove in which the ball-bearings ride, or 
partly ride, with the grooved bearing-box to carry the balls slipped onto 
the axle so that the balls will move in channels or grooves formed by 
the beveled ends of the sleeves, operating substantially, so far as its prac- 
tical service is concerned, like the device shown in the first patent. 
This patent con tains four claims, and infringement is charged as to the 
second and third of said claims, which are: 

"(2) Constructed and combined, substantially as herein set forth, a two- 
part sleeve, a bearing-box, a row of balls, a serrated annulus, and a locking- 
button, with an axle and hub and flange, essentially as shown and described. 
(3) The combination, in a ball-bearing device, of a free bearing-box, G, and 
a shell-caseï, E, substantially as set forth." 

The défenses set up are want of novelty and non-infringement. 

The complainant also charges in this case as in No. 824, ante, 877, 

heretofore considered and disposed of, that the défendants, by the con- 

tracts of June 13, 1883, and December 1, 1884, given by complainant 

to the défendant GormuUy, hâve admitted the validity of thèse patents, 

v.34F.no.ll— 67 
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and compkinant's title thereto, and are now estopped from denying the 
same; sô that the only question leftopen in this case, as comi^ainant 
claims, is the question of infringemeht. As we fuU'y discussed in tha 
first case the question of the bînding character of thèse contracts, we do 
not consider it necessary to recoiisider or review what was there said; 
but as this suit has spécial referei^ce to the ball-bearing mechanisnss used 
by the défendants in their machines, it may not be inappropriate to re- 
fer to the letter of complainant to Mr. GormuUy of November 4, 1884, 
in answer to a letter of GormuUy to complainant of October 29, 1884, 
in which the complainant say s: 

"You misread the license probablj, as to the Feters patent, as we do not 
ask you to admit in that licehse that the ball-bearings on the ■ Idéal ' infringa 
that patent. As drawn out, it did ask you to admit the validity of that patent, 
and the scope of it, as covering ball-bearings with means for latéral adjust- 
ment. We would not ask you to rellnqulsh anyclaim which you hâve in any 
patent." 

As was said in the former case, it is hardly conceivable that GormuUy, 
being bimself the owner pf ball-bearing patents, and working under them, 
would havç ?igned thèse licenses with any other understanding of their 
import and effeçt upon Jiim than that wh^never they terminated he was 
remitted; baçk to the same position in whiçh he stood prior to the taking 
of thie, licenses; and, having found that Gormully is not estoçped by! 
thèse «ontracts in the former cases, we simply reiterate that conclusion 
in this c^se, and proceed to the considération of the issues made upon 
the patents themselves. 

Tbp di^fendants hâve put in evidencej with spécial référence to the pat- 
ents now in controversy, the spécifications of the English patent granted 
November 14, 1878, to James Bâte, which shows beveled sleeves upon 
an axl®, so arrangea as to slide with their beveled ends towards each 
other, fprming a beveled or V-shaped groove, with, a sheU or bail-box sur- 
rounding siach groove, and carrying the halls in' the; groove oftheshell, 
so that wheu the parts were brought together, the baUs would move upon 
thèse sleeved Ijevels, and with express provision for endwise adjustment 
by means of a screw-tbread moving one of thèse sleevesj and, for the 
purposesof this case, it seems to us whoUy immatériel wh ch one of thèse 
sleeves, or thimbles moyes upon the axle, so long as it made provision 
for endwise adjustment. This deyice, so far as this matter of adjustabil- 
ity is concerned, it seems to us, is identical in construction and mode 
of opération with that ofthie first of the patents uow under considération, 
and to .substantially antiçjpate the.deiyiee covered by the second and 
third claims of the second Wallace patent. The same features are also 
Bhowh in ^he specifications'of the^ Bngliah patent of Bown & Hughes, 
dated March 22, 1880, where provisioîi is made for latéral or endwise 
adjustment «is it: seems toi us, by substantially the same device in ail its 
^ôdes of operatioii as is ahown in the seopnd of thèse patents; whilethe 
English patent to Monks bf May. 7, 1880, describes a device for latéral 
or endwise adjustment which, in aU respects, seems to fuUy anticipata 
and cover the deyicesi so far as they may seem material, oar patentable, 
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of this Wallace patent. With- thèse old devîces found in the art, it 
seems clear to us that the défendants had the right to use the ball-bear- 
iiig boxes which are shown by the proof to hâve béen embodied in their 
machine; and the conclusion is irrésistible that the claims of both thèse 
patents upon which infringement is chàrged shownothing newor worthy 
of the name of invention. The bill is therefore dismissed for want of 
equity. 



Spencer v. Pennsylvania R. Co.' 
(Cirtyiiit Court, E. D. Pennsyhania. October 10, 1887.) 

1. Patents foe Iiîvbntiohs— Estent ot' Claiu — Locomotive Tkndeb Load- 

ERS. 

The flrat claim of lettera patent No. 99,733, which is as f oUows: " The herein 
described method of supplying locomotive tenders with fuel or water, which 
method consists in using the traction of the moving locomotive, acting through 
chains, or any proper connection, to raise the buckets, boxes, or other deliver- 
ing apparatus, 80 that their contents maybedischargedinto the tender asaub- 
stantially set forth, " must be construed as a claim for the particular means 
devised aiid sliown to perform the work therein specifled, and not as a broad 
claim for a method of accomplishing the resuit, and that the patent is there- 
fore valid. 

2. Same— Infhingement. 

The flrst claim of lettera patent No. 99,723, as above set forth. is infringed by 
an apparatus made in accordance with the spécifications contained in letters 
patent No. 245,850, granted to John B. Collin, August 9, 1881, and reissued let- 
ters patent of December 4, 1888, No. 10,417, for supplying locomotives with 
coal consisting essentially in the employment of the movement of the engine 
in connection with the hoisting mechanism for elevating the coal into the 
proper position to be dischargea into the tender. 

In Equity. Bill for an infringement of letters patent. 

This is a suit brought by Albert H. Spencer against the Pennsylvania 
Bailroad Company, for an infringement of letters patent of the United 
States, No. 99,723, and bearing date February 8, 1870, granted to the 
eaid Albert H. Spencer. Complainant's patent bas for its object the 
utilization of the traction of a moving locomotive to raise suitable coal 
or water delirery appara,tus, so that their contents may be discharged 
into the tender of said locomotive. The invention relates to the construc- 
tion of a hoisting apparatus for elevating fuel or water into a locomotive 
tender, and in having the same so arranged, with relation to the locomo- 
tive, that the labor of hoisting shallbeaccomplished by itstractile power. 
The fuel car rises in the slides until the proper height has been obtained, 
and discharges its contents into the tender, which, by this time, will be 
directly opposite; the length of the hoisting chain being determined in 
such a manner as to accomplish that object. As the available hoisting 
power is practically equal to any requirement, any reasonable quantity 
of fuel or water may be thus elevated. The daim of said patent, upon 

■'Éeported by G. Berkeley ïaylor, Bsq., of the Philadelphia bar. 
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which complaînant asks for relief, whioh is the first claim in the pat.L.., 
is as foUows: 

"(1) Tbe herein described method of supplying locomotive tenders rith 
fuel or water, which method consista in using the traction of tho moving lo- 
comotive, acting through chains, or »ny proper connection, to raise the buck- 
ets, boxes, or other delivering apparatus, so that their contents may be dis- 
charged into the tender, substantially as set forth." 

The respondent's apparatus is illustrated and described in letters pat- 
ent granted to John B. Collin, August 9, 1881, No. 245,350; reissued 
December 4, 1883, No. 10,417; the claim of which original patent is: 
"The described method of supplying locomotives with coal, consisting es- 
sentially in the cmployment of the movement of the angine in connec- 
tion with hoisting mechanism, substantially as described, for elevating 
the coal into the proper position to be discharged into the tender." The 
patent also says: 

"This invention is an improved method of supplying locomotives with coal, 
consisting essentially in the employment of the movement of the locomotive, 
in connection with proper mechanism for lifting the coal f rom the ground to 
the requisite élévation for properly discharging the same into the tender." 

And also the folio wing: 

"The power of the locomotive is employed in combination with the proper 
hoisting mechanism for lifting the coal from the ground to the requisite éléva- 
tion for properly discharging the same into the tender, the engine being so 
connected to the hoisting mechanism, that, vvhen the same is moved into tlie 
proper position to receive the coal, the réceptacle carrying the latter will be 
lifted into the proper position for discharging its contents into the tender." 

George J. & George Harding, for the complainant. 

It is not claimed that an blevating devîce in itself ia the novelty of Spen- 
cer's invention, nor that the tractile movement of the locomotive shall lift coal 
in that elevating device; but the claim is the application of that principle in 
such manner, through ropes or chains, that when the object which élevâtes 
the coal is in the position to rèceive it, then the lifted coal will be in a position 
to be discharged into said object which bas elevated it. A modification Of an 
elevating apparatus, which changes the relationship of the différent éléments 
SO as to act in a différent manner, and for a difCerent resuit, cannot be said to 
be anything but an invention. 

Andrew McCaUum, for respondent. 

Oonûning the issue to the subject-matter of the first claim, the questions to 
be determined: ^re in a measure dépendent upon the construction to be given 
to it. Pefendant contends that the claim is, on its face, void in law; that to 
be at ail valid it must becohstrued as for the machine or mechanism described; 
that there is no patentable novelty disclosed, in view of the state of the art; 
that the device described is inoperative practicaUy; that the apparatus used by 
défendant does not infringe. 

OONSTEUOTION OF THE CLAIM. 

So far as the.meaning of the language iised is concerned, it would seem to 
be beyond question that Mr. Spencer bas attempted by it to cover a method or 
modeof supplying locomotive tenders with fuel and water, and notthemeans 
or mechanism described, through the opération of which the desired resuit is 
accomplished. Complainant's expert, in deflning the invention covered by 
the claim, says: "The essence of the invention, as embodied in claim 1, is 



SPENCEB V. PENNSYLVANIA E. C». 901 

the utilization of the tractile power of a locomotive to deliver to said locomo- 
tive in an automatic manner the necessary substances which are to be em- 
ployed in the developmentof further powerin the locomotive. It is true that 
the construction shown wi]l automatically discharge its contents, but the in- 
ventor îs In nowise limiteîd to anysuch construction." Mr. Chief Justice 
Taney, in discussing the principles of patent lavf in O^Reilly v. Morse, 15 
How. 62. 

" Whoever discovers that a certain useful resuit will be produced inanyart, 
machine, manufacture, or composition of matter, by the use of certain means, 
is entitled to a patent for it, provided he spécifies the means he uses in a man- 
ner so f ull and exact that any one skilled in the science to which it appertains 
can, by using the means he spécifies, without any addition to or subtraction 
from them, produce precisely the resuit he describes. And if this cannot be 
done by the means he describes, the patent is void ; and if it can be donc, then 
the patent confers on him the exclusive right to use the means he spécifies to 
produce the resuit or efEect he describes, and nothing more." The rule thus 
announced by the United States suprême court more than 30 years ago, re- 
mains the rule to-day, and has been folio wed by that court in ail cases whei;e 
the same question has come before it. Burr v. Duryee, 1 Wall. 531, afflrmed 
in Case v. Brown, 2 Wall. 230; Fuller v. Tenzer, 94 U. S. 299; Corning v. 
Burden, 15 How. 252. Presuming for the purpose of this argument that the 
complainant. Spencer, Wiis the flrst to conceive the idea of utiiizing the trac- 
tile power of a locomotive for hoisting fuel and discharging it intothe tender, 
it does not necessarily follow that such method of loading the tender amounts 
to a patentable invention, or to anything more than the discovery of a new 
use of a well-known machine. And if it is shown by the state of the art 
that the tractile power of the locomotive has before been utilized for anal- 
ogous purposes, and that substantially the same method and means for load- 
ing and unloadlng with other well-known powers were before known, the 
mère fact that such old method and means could be employed for loading a 
tender would not be a patentable invention. In Railroad Co. v. Truek Oo., 
110 U. S. 490-498, 4 Sup. Ct. Eep. 220, Gbay, J., says: "Whoever discovers 
thatacertain useful resuit will be produced inanyart, machine, manufacture, 
or composition of matter, by the use of certain means, is entitled to a patent 
for it, provided he spécifies the means he uses in a manner so f ull and exact 
that any one skilled in the science to which it appertains can, by using the 
means he spécifies, without any addition to or subtraction from them, produçe 
precisely the resuit he describes. And if this cannot be done by the means he 
describes the patent is void." O'Reilly v. Morse, 15 How. 62. "Utility is 
absent from ail processes and devices which cannot be used to perform their 
specifled functions, and patents for such subjects are therefore void." Bliss 
v. Brooklyn, 10 Blatchf. 522; 6 Fish. Pat. Cas. 289; Rowe v. Blanchard, 18 
Wis. 465. "The patent is void if the machine will not answer the purpose 
for which it was intended without some addition, adjustment, or altération 
which the mechanic who is to construct it must introduce of his own inven- 
tion, and which had not been invented or discovered by the patentée at the 
lime his patent was issued." Burrall v. Jewett, 2 Paige, 143. What is 
essential to Spencer's apparatus is non-essential to CoUin's, and what makea 
the latter valuable is not shown or described in the Spencer patent, "It is 
no infringement of a patent for a combination which is in itself impracticable 
and worthless to add to the combination an élément which renders it useful 
and valuable." Robertson v. Hill, 4 0. G. 132. 

Per Cueiam. The first claim (which alone is involved) mUst be con- 
strued as for the particuJar means devised and shown, to perform the 
work specified therein; not as à broad claim for a method of accoœplish- 
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îng the resuit. In thîs lî'iew thô claim ia validé There îs no sufBcient 
évidence to justify the charge ofnon-titility, anticipation, or want of in- 
vention. The devise àëéd' by thô respondent is sabstàntially' identical 
with the complainant's, to thé eitent covered by this claim, A decree 
must therefure goagainsthim for an account. ; 



AsMtra V. Fkebman,* 

Same V. Aldeîn. 

(Oirewit Oowt, E. D. Ptnntyhanîa. April 8, 1888.) 

L Pathitts foh Inventions — Infrwgemhnt— Damages Mbasueed bt Licbnsb 
Fbbs. 

A patentée, baving granted licenses at less than his regular rates in a few 
instances where they were taken, either in tlie settlement of suits for infringe- 
ment, or several together, towards the end of tlie patent, bas had sufflcient 
cause for such réductions, «nd, baving adhered otberwise uniformly to his 
rates, is entitled to exclude. such licenses from consiâeration when proving 
his established license fee as the measure of damages against an infringer. 

•. BAME— WORTHIiBSS CLAIM. 

Where "it is reasonably plain"* that h claim is structural, and the master bas 
reported it valueless, and the proofs seem to justify bita in So doing, the non- 
nse of it by an infringer of another claim enibracing the whole invention will 
notcompel the complainant to adduce évidence to show the value of the part 
' taken. F«»(««« v. Bwd«, 19 Fed JRep. 836; ThreadOo. y. Thread Co., HT Fed. 
Rep. 865; Tondeur v. Stewart, 28 Fed. Rep. 561,— cited and foUowed. 

In Equity. Exception to master's report. 

Order for injunction and account, July 19, 1886. See 27 Ped. Rep. 
684. Master reported nominal damages. Plaintiff excepted to report 
on account of ruling therein that a license fee of $1,000 per furnace had 
not been proved. 

Bcàewdl & Kerr, for complainant. 

Wayne McVeagh and W. W. ^cddwin, for défendant. 

BtJTLEB, J. The report shows such intelligence and care that we feel 
hésitation in disagreeing with the learned master. We are unable, how- 
ever, to accept his conclusioh in one important respect. To show the 
eXtent of damage sustained, the complainant undertook to prove the ex- 
istence of a uniform license fee. In this, the master thinks, he failed. 
The rule requires a uniform fee within given periods, such as indicates 
the market value of a license at the times specified. It need not be uni- 
form throughout the life of the patent, and could not be. As the mo- 
nopoly approàches its close, the value necessarily diminishes, and the 
price of its use must be correspondingly less. Nor is it important that 
a larger or smaller sum is demanded and paid under spécial circum- 

'Reported by O. Berkeley Taylor, Esq., of the Philadelphia bar. 
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stances, — as where licenses resuit froin the settlement of suits for, or 
controversies about, infringement. Hère, as in ail extraordinary cases, 
other considérations than the value of the license enter. It is sufficient 
that the priée is uniform when the circumstances are similar, and such 
as ordinarily exist when thèse contracts are made. The proofs hère 
show that the license fee demanded and paid in the beginning was $1 50 
per foot across the boshes, averaging about $1,500 per furnace; and later 
on $100 per foot, about $1,000 per furnace. After some years it was 
placed at $1,000 per furnace, regardless of size. This latter sum was 
thereafter adhered to uniformly, under ordinary circumstances; and many 
licenses were taken at that rate. It was never departed from except where 
licenses arose from the settlement of suits for, or controversies about, 
infringement; and in one or two instances where several licenses were 
granted together, towards the expiration of the patent, and thèse as well 
as other unusual circumstances operated to induce and justify a réduc- 
tion. When the master says no reason is given for this latter réduc- 
tion, hé must be understood as meaning no sufficient reason. The proofs 
show the i*ea$ons above stated, and we think them sufficient to justify 
a réduction, and exclude thèse licenses from considération. As respecte 
the infringements hère involved, twocommencedin the summerof 1878, 
and the third in 1881. Thèse are the periods, therefore, to which in- 
quiry must be directed, and we think the proofs show the existence at 
both tîtûes of a well-established and uniform fee of $1,000, demanded 
and paid under ordinary circumstances. The complainant must there- 
fore hâve a decree for $3,000. Whether interest should be added bas 
not been considered. The question was not presented on the argument, 
and is open to doubt. 

We fi^id no substance in the objection that the device covered by claim 
7 was not used by respondent. The claim infringed (the first) covered 
the entire invention. The seventh is structural merely, coveringa niethod 
of constructing the "slag discharge pièce" so as to regulate the cooling 
process embraced in the first. The master did not pass on this question. 
We may infer, however, from what is said, that he considered it imma- 
terial. The gênerai rule is that, where less than the whole number of 
daims bas been infringed, évidence must be adduced to show the value 
of the part taken. This is inapplicable, however, where, as hère, the 
daim infringed embraces the whole invention, and the others are simply 
structural. Westcott v. Riide, 19 Fed. Rep. 830; Thread Co. v. Thread Go. , 
27 Fed. Rep. 865; Tondeur y. Stewart, 28 Fed. Rep. 561. The respond- 
ent admits that the several claims between the first and seventh are of 
this character. We thmk it reasonably plain that the seventh also is. 
Furthermore, the proofs shoW that the license fee paid was the value 
plaçed on the use of the invention, irrespective of the device covered by 
the seventh claim. Whjle it is not sbown that this device was ever used, 
it is shown that generally it was not. It seems to hâve been regarded as 
valudess, and for this reason was not used by the respondent. Thé mas- 
ter reports that "it was admitted by their counsel in argument before the 
master that the respondents did not regard the method of claim 7 as 
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being of any practical value, and that had they so regarded it they would 
hâve adopted it and practiced it." This view respecting the value of the 
«eventh daim is of itself conclusive. It is said the master is mistaken 
regarding the imputed admission. However this may be, he virtually 
reports the matter covered by the claim as valueless; and the proofsseem 
to justify this conclusion. 



StillwMjI, 0. The J. D. Hall.' 

(Diêlriei Court, 8. J). Mw York. April 11, 1888.) 

Shipping — Caeriage of Qoods — Liabilitt foh Loss. 

Tin was shipped f rom New York to BufEalo in an open beat, cpntrary to 
custom, and, by reason of heavy raina, and some leaking of the beat, was'de- 
livered damaged, for wbich damage this suit was brought. The évidence in- 
dicated.tbat tbere hadbeen a cooiplete misunderstandiug between libelant and 
claimànt as to the hatches of the beat, the libelant supposing they were to be 

• used, the claimànt supposing the libelant waived the use of them. Held, that 
both were in fanlt for the damage; the claimànt, as common carrier, being 
bound to carry the goods safely, and to know what was improper to be car- 
ried without hatches; and the libelant, whose employé loaded the boat, for 
not seeing to it that the latter had hatches. Both were also in fault for not 
dunna^ing such a cargo in an open boat. Seld, that libelant should recover 
half his d&mage. 

\4. B. Steicart, for libelant. 
Hyland & Zabmkie, for claimants. 

Brown, J. The libelant, acting as common carrier, contracted with 
the captain of the canal-boat J. D. Hall, in May, 1886, to carry a cargo 
of tin in boxes from New York to Buffalo. The Hall was a Pennsy Ivania 
open-deck boat, provided with large hatches, so that the deck could be 
coyered. The hatches, however, were at this time in Buffalo. During 
the trip, through heàvy rains and some leaking of the boat, a portion of 
the cargo sustained damages, to recover for which this action was brought. 
For the claimànt it is contended'that in the contract of carriage it was 
expressly statéd that the boat was an open-deck boat, and would bave no 
hatches for the trip. If the testimony warranted a finding that this was 
the understanding, I shcmld hâve no hésitation in acquitting the boatof 
liability. The contract in that case would plainly put upon the libelant 
the risk of the weather, as in the case of a contract for shipping goods 
to be carried on deck. The libelant's story, however, is precisely the re- 
verse. He testifies that in answer to his inquiries whether the boat had 
hatches the claimànt repliéd that he had; that tin in cases was a kind of 
cargo that w&ë never customarily shipped on deck, or in boats withoat 
hatches. Considering the fact tKat the tin was liable to damage from wet 
weather; that it is never customarily shipped on deck, or exposed in 

• Reported by Edward G. Benedict, Esg., of the New York bar. 
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open boats; and that the libelant was well acquainted with the proper 
handling of such goods, it is impossible to suppose that the libelant, after 
making the express inquiry whether the claimant had hatches or not, 
would bave shipped thèse goods in an open boat had he understood that 
there were no hatches for this trip. Nevertheless, an additionalwitness for 
the claimant confirma the latter's testimony that in answer to the libèl- 
ant's inquiries he told him that the hatches were in Buffalo. In this 
state of things I can see no alternative but to find that there was a direct 
and complète misunderstanding on each side; and that both,, taking the 
circumstances ail together, are to blâme for such a shipment without a 
clear understanding upon so important a point. The claimant, as Com- 
mun carrier^ \?as bound to carry the goods safely, and to know what was 
proper and improper to be carried without hatches. The very fact of 
the libelant's inquiry about bis hatches, the nature of the articles, their 
liability to damage in an open boat, and the custom not to carry them 
in an open boat, should bave put him on bis guard against misunder- 
standing. Ordinary care and prudence, under such circumstances y re- 
quired the captain, either by répétition or by a very clear statement, to 
take spécial: care that no misunderstanding existed . In whatever way the 
misunderstanding arose,— and there are various forms of question and 
answer by which it might arise, — the previous conversation couM nat 
hâve been wholly clear and unequivocal. Even the libelant, in bis pro- 
test, did not speak quite surely about it. On the other hand, the boat 
was loaded by the libelant's employé, who was also preaumably ac- 
quainted with the custom of the business, and with the impropriety and 
danger of shipping tin in an open boat. There were no hatches visible; 
and tfaey are so bulky as to be conspicuously présent or absent. Yet 
no further inquiry was made on the subject. Upon both sides, as. it 
seems to pae, there were sufficient circumstances to impose upon each the 
necessity of more caution, and of more careful inquiry than" was made. 
Moreover, the évidence would indicate that the damage was caused from 
the accumulation of water upon the bottom of the boat, on which the 
lower tiers of boxes rested. The claimant, knowing the liability of such 
cargo to be injured by water accumulating in that way in rainy weather, 
ought to hâve put dunnage beneath the lower tiers, to avoid that dan- 
ger. It is not, indeed, usual to put dunnage in canal boats; but it was 
not usual to carry tin in open boats. In departing from the custom by 
taking such cargo in an open boat, the claimant was bound to take reason- 
able précaution to protect it from injury, by the use of dunnage, as in 
other cases of known necessity therefor. But in this respect, also, the 
libelant would seem to be chargeable with blâme, since the loading waa 
done by his own man, and no dunnage was suggested. The damages and 
costs must therefore be divided. 
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Marx et al. t). The Britannia.* 

{District Court, 8. D. New Twk. April 28, 1888.) 

Shipping — Oabriagb of Goodb— Négligent Stowage— Limiting Liabilitt. 

Two drums of glycérine In a consignment of 103 on board the steam-ship 
Britannia, were eut by chaflng tngether during tbe voyage, whereby the glyc- 
érine leaked out. It appeared that the dunnage wood which was placed be- 
tween ail the drums or the consignment, had fallen out during the voyage 
f roiii betwèen thèse two drums orily. ■ The voyage had been a rough one. The 
damage was within the exceptions of the bill of lading. Held, tnat the only 
fair inference was that the "tyopd l^etween thèse drums was not secured in the 
usual and proper manner, and that the loss was therefore the resuit of négli- 
gence in stowage, for which thé steam-ship was liable, tiotwithstanding the 
exceptions of the bill of lading. . 

In Admiralty. Libel for datuages. 
Qeo. A. Elacky foT lihûaais. 
R. D, Bmedict, ioT (Maûa&ni. 

Brown, J. In December, 1 885 j the Britannia deltvered in New York 
102 drums of glycérine, consigned from Marseilles on the libelants' ac- 
«ount. Two of the drums Wôre so injured on the passage that the glyc- 
érine was lost to the value of $175; the rest of the drums were uninjured. 
The bill of lading excepted losô from "leakage" or "pressure of other 
cargo." Drums of glycérine are ■pèculiar in construction, and reqùire to 
be specially Btowed with boards ôr planks between the drums. The tes- 
timony of the mate, given two months after the arrivai of the steam-ship, 
shows that thèse two drume were in the lower hold; the one beihg on 
the top of thé other; and that pièces of wood, which in the stowing had 
beeh placed between them to keep them properly sécured and apart, had 
dropped oût, the ship having met rough weather on the passage. The 
testiihony of the master, taken two years afterwards, as respects the dis- 
arrangement of the wood, is, I think, less relis ble. The mate states 
positively that the wood fastenings for thèse twù drums were ail that had 
got ôut of place, and there is proof of général good stowage. As the loss 
arôse froni "leakage," which is one, of the exceptions of the bill of lading, 
the burden of proof, in ordet to' charge the ship, is upoti the libelants 
to show that therè was some négligence on the part of the vessel that prO- 
duced the leakage. The mate's testiraony shows thé cause to hâve beeh 
ithedropping out of the wood that separated thèse two drums, which al- 
lè^ed the drums to pound Or chafe each other. Had there been a geti- 
eral disarrangeraent of thé wood, or had it dropped aWay between other 
'drums, the proof ofsuehfactiS>tôgethèr wifh the pWôf of gênerai good 
stowage, might hâve warranted the inference that the disarrangement aïid 
dropping out of the wood was caused solely by the severe weather, a péril 
of the sea, which is also within the exceptions of the bill of lading; and 
not by any defect in securing the wood of thèse two packages. But the 

' Reported by Edward G. Benedict, Esq., of the New York bar. 
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mate's testimbny that on arrivai the wood had not dropped away from 
any others except the two injured, will not permit the inference that it 
arose from rough weather alone; since in that case the wood between 
other drums would hâve been similarly affected. The only fair inference 
of fact is that the wood between thèse two drums was not secured in the 
uâual and proper manner, and that négligence in this respect was the 
cause of the wood's dropping out, aud thereby of the leakage which caused 
the loss. The Burgundia, 29- Fed. Rep. 607; The Surrey, Id. 608, and 
note. In The Polynma, 30 Fed. Rep. 210, therewere no spécial circum- 
stances indicating négligence on the part of the ship. 

The libelant is therefore entitled to a decree for the amount claimed, 
with interest and costs. 



The John Cotteell. 

The Staelight. 

Lavebty ». The John Cottrell and The Staelight.- 

{District Court, 8. D. Nm Jork. April 21, 1888.) 

1. Shipping — Cabriage of Goods— Liabilitt poh Loss. 

The liçhter J. 0., with a déek-load of iron bars, mooi'ed outside of ànôther 
vesseMying at a wharf. As thetide went down, she took the bottom, or spme 
obstruction, gradually careened, and lost her deck-load overboard. She se- 
lected the mooriûg place herSelf, which was an improper one, and was left 
without a watchman. Held, that she was responsible for the loss of the iron. 

2. Collision— At Fier— Costst-Fiftt-Ninth Ruie. 

On beingliheled in this suit, the lighter brought in under the flfty-niritb 
admiralty rule the barge S., which was the vessel alông-side of which she had 
mooredj clàiming that the barge, being moored unskillfully, had careened 
against her, forced down her rail, and thus caused the loss of the deck-load. 
Held, that,' even had the accident occurred in this way, the barge S. was not 
liable, as she owed no duty to the lighter, which had moored along-side of her 
owa volition, without request or permission, and at her own risk. Beinf 
brought intg the suit by pétition of the lighter C, held, that the barge shoula 
recover her costs of the C., and not of the libelant. 

In Admiralty. 

Hyland & Zabriskie, for libelant. 
Edwin G. Dams, for the John Cottrell. 
Goodrich, Deady & Goodrich, for the barge. 

Brown, J. In July, 1887, the libelant contracted with the owneré 
to transport for them a quantity of iron bars from the Pennsylvania Rail- 
road, Jersey City, to Cornell's Wharf, foot of Twenty-Sixth street, Nofth 
river. The libelant thereupon inade a subcontract with the captain of 
the lighter John Cottrell to transport the iron. The cargo was loadèd 
and tàken to the basin in which Cornell's wharf is iocated, where the 

'Repoi-ted by fîdward a. Benedict, Bsq., of the New York bar. 
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lighter arrived about 7 o'dock in the evening of the 4th of August. The 
basin is formed by a causeway built of stone and rabble, which, cui td g 
outward and to the northward from the foot of Twenty-Sixth street, 'u s 
up in a line with the river for about 1,000 feet, leaving but a narro\rii.- 
let of from 40 to 60 feet wide along the front of Cornell's wharf, betvreen 
that and the causeway. The wall of the causeway was not vertical, an:l 
the testimony is not satisfactory as to the actual width of the basiu in 
front of the wharf. When the Gottrell arrived there was no one présent 
to give directions where she should go. Another vessel was lying by 
the wharf to the southward, and there was not room for another to lie 
along-side. A little to the north of the wharf, or about opposite to its 
northern end, the barge Stariight was moored along-side the causeway, 
but angling a little towards the wharf, and the captain of the lighter con- 
cluded to moor along-side the barge. About 4 o'clock on the following 
morning the lighter careened towards the barge to such an extent that 
the iron, which was loaded on deck, slid oS" into the water. This suit 
was brought to recover for the loss and for the damage to the iron thereby 
occasioned. 

It was claimed by the lighter that the barge was improperly moored; 
80 that, by slipping upon the rocks and careening outward, she caught 
the lighter's rail, and gradually pressed her down until the iron was pre- 
cipitated into the water. I do not think the évidence sustains this con- 
tention; nor, if it were true, do I think the barge could bave been held 
answerable for the damages. Even if she had been moored unskillfully, 
having référence to the peculiarities of the place, and was liable to take 
the ground and careen at low water, she owed no duty în that respect to 
the lighter, which moored along-side of her of her own volition, without 
recfuest or permission, and, as I find, at her own risk. The duty of 
watching, as regards any results of grounding, was the duty of each as 
regards her own safety. When the lighter arrived none of the barge's 
men were on board, but only a watchman for the night. As against the 
Stariight the libel must therefôre be dismissed; but inasmuch as she was 
brought in as a party défendant on pétition of the Gottrell, under rule 
69 in admiralty, the Gottrell, and not the libelant, must pay the costs. 

There is a conflict as regards the précise place where the barge and 
lighter were moored, and as to the cause of the accident, There is con- 
sidérable évidence to show that the barge extended into the narrow en- 
trance abreast of the wharf, and. was angling a little across it, so as to 
bring the lighter's bows very near to the upper end of the wharf; and 
that with the fall of the tide the side of the lighter caught ùpon some 
project^ng' log, thereby causing her to careen to starboard, as above 
stated, This theory finds some confirmation in the fact testified to by 
the barge's witnesses that neitlier the barge nor her Unes showed any 
traces of change or injury, such as must bave happened had she slid 
down upon the sloping rooky bottom at the low ebb, when this accident 
took place. This is sustained by the majority of disinterested witnesses, 
and, I am. inclined to think, is the more probable account of the acci- 
dent. The lighter was not moored in the usual or customary place, oi 
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in the usual manner. She was left without a watchman, or, if the man 
on board was intended as a watchman, he whoUy neglected his duties, 
and got on deck but a few moments before the iron went overboard. 
The évidence shows that the iron was lost after several hours of graduai 
careening of the lighter, and, as would appear from the almanac, at just 
about low water. From whichever of the two causes assigned the acci- 
dent happened, this was not reasonable and proper care for a cargo like 
iron, liable to slip off the deck. Without considering, therefore, the 
question whether the lighter, in a case like the présent, was under the 
obligations of a common carrier, which many late authorities in this 
country would seem to sustain, (see Hutch. Carr. §§ 58, 61 ; Browne, Carr. 
§§ 74, 32, note; Sumner v. Caswdl, 20 Fed. Rep. 249,) I think the lighter 
must be held answerable for not in the first place making the necessary 
inquiries and examination to obtain a safe place to moor for the.night, 
in a place where the circumstances were evidently peculiar and unusual, 
and also, after having thus môored without ascertainment or inquiry, foi 
being left without any watchman to look after her safety at night during 
the risê and fall of the tide in such a place. 

ïhe libelant is entitled to a decree against the CottreU, with costs. 



The Giulio.* 



Paolillo V. One Thousand Nine Hundred and Forty Bales of Veo- 

BTABLE Haïr. 

CoRMACK et al. V. The Giulio. 

(Disiriet Court, 8. B. New York. April 30, 1888.) 

1. Shipping — Cabkiaqe oi" Goods — Unebasonable Delay. 

A vessel chartered to the Mediterranean and back to New York, put înto 
her home port in Italy on account of stress of weather. Some repairs were 

f)ut on her there, and, after thelr completion, she was detaîned three weeks 
onger, tbrough acute rheumatism of the master. Beld, that the ownër was 
not justifted in detaining the vessel in her home port for such reason, without 
indemnifying the charterer for the expense and loss caused by the delay. 
S. Samb. 

A vessel is liable for the fall in market priées during a period of négligent 
. delay on her part, though such delay arose before the cargo was shipped, 
when the delay was volûntary, and was in the course of the voyage contracted 
for by the charter, and after it had been entered upon. 
8. Same— Waitek. 

Charterers who load a vess«l with return cargo after a period of négligent 
delay on the part of the vessel do not thereby necessarily waive the nght of 
action which has already accrued to them for the breach of the ship's légal 
duty of dispatch in fuifllling the charter requirements. 
i. Same. 

Where objection that a vessel has not taken a full cargo is not made at the 
time when objections in other respects are made by protest, any complaint 
made afterwards on thig score ahould be lookéd upon with suspicion. 

■Reported by Edward G. Benedict, Esq., of the New York bar. 
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Ç, gAJŒ-^LlEN HOR FkbIGHT. ,, 

' TJliqUAlifled delivery of cargo to coniîgneè wfthout notice of intent to retaià 
the lien forfreightisàWaiveràf aîicltlien; but a delivery of cargo to a wharf- 
inger or warehouseman on tbe iConsignee's account, accompanied by a notice 
of lien for freight, is no waiver, and the .lien continues.- Even if the notice of 
lien is serred'an hour of two after thé last of the cargo is delivered, so slight 
a delay as the fraction of a day in serving notice should not necessarily be 
deemed indicative of any intent to.make an unconditiqnal delivery. 

S. SAME— DhMUBKAGE— CUSTOMABT DlBPATCH. 

A vessel'B arrivai was reported to charterers on the 6th of February. On 
the 7th they directed het to a wharf, which she reached the same day, but 
other vessels in;the slip prevented her beginning to discharge until the i4th. 
She was discharged,. witbout unusual e^ertion, in four days. No reason was 
given for sénding the vessel to a wharf where she was detained so long. The 
charter called for "customary dispatch." There was no strict proof of what 
was customary dispatch for such cargo a? the vessel had. Held, that the ship 
was entitled to live days' demurrage. 

In Admirftlty. 
; The above are cross-libels arising upon a charter party of the Giulio to 
H. M. Corinack and others, dealing under the name of Latassa & Co. In 
the second action damages are daimèd for tjie delay of the Giulio in pro- 
ceeding to her destination, and for not taking on board a full cargo; in 
the first, freight was claimed for the cargo deliverëd. The vessel was 
chartered on May 13, 1886, for a voyage froni New York to Gibraltar 
and Malta, and thence for retum cargo back to New York, from either 
Bona or Oran, for a lump sum of £600 sterling. She arrived at Malta 
Septemb'er 14th, where she completed her discharge on the 28th of Sep- 
tember. By cable directions from the charterers she was ordered to Oran, 
apôrt on thè nofth coast of Africa. The vessel left Malta on the 4th of 
October, and from the 8th to the 9th, meeting heavy weather, according 
to the master's testimony, she was obliged to put into Castellamare, her 
home port, which she reached on October lOth. During the next three 
weeks considérable repairs were made to her there, and, after the repairs 
were completed, she remained three weeks longer, in conséquence ot the 
illness of the master with aoute rheumatism. She left on the 23d of No- 
]ye^bér, and arrived at Oran in the e^çtraordinarily short time of eight 
■days. The: passage is sometimes from 30 to 40 days. During ail this 
iime Latassa & Go. had a cargo iti waiting at Oran, and weje under ex- 
pènses for storiaige,, insurance, etc., for which damages were claimed, as 
well as for loss through the fall of the market price upon late delivery in 
Neïfr York. The charterers claimed that the lien on the goods for freight 
was lost by uncônditional delivery of the goods. The Véssel claimed also 
five days' demurrage. 

Wing, Shoudy & Putnam, for PaoliUo. 

WhUeheadtFàrker&DextértioîCoriaack. 

Brown, J. 1. The évidence iS not sùfficientto impeach the state- 
ments in either of ,the three logs which, by the. Itali,an law, it was th^ 
dutyof the maaierof the bark Giulio to keep. Their purposes being 
différent, greater fiillness of détail in log No. 1 as respe'^ts the gale en- 
countered on the 9th of October than was entered in log No. 2 was proper. 
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That tHe additional matter is not found repeated in log No. 2 casts no 
discrédit upon log No. 1. The other évidence shows that the night was 
[burrascoao] squally and boisterous. I cannot find, therefore, that the 
master was not justified in putting in at CasteUaraare, or overrule his 
judgment of the necessity of putting into port. The Maria Luigia, 24 
Blatchf. 15, 28 Fed. Rep. 244; Insurance Go. v. Catlett, 12 Wheat. 383; 
Fearing v. Oheeseman, 3 Cliff. 91. 

2. After necessary repairs were completed at CasteUaraare, the vessel 
was kept there some three weeks longer, through acute rheumatism of 
the master. That port was her home port; and, under her duty, ac- 
cording to the terms of the charter, and the charterer's instructions, to 
proceedto Oran, I donotthink the owner was justified in further detaiu- 
ing the ship in her home port on account of the master's illness, after 
the repairs were completed, and after the long delay already incurred, 
without indemnifying the chatterer for the expense and loss caused by 
the additional delay. The master should hâve gone aboard, and, with 
the aid of the mate and other officers of the ship, as in ordinary cases of 
illness at sea, proceeded to Oran; or, if that were not practicable under 
the circumstances, it was compétent for the owners to appoint another 
master, either for the rest of the voyage, or tempoi'arily. The ship owes 
the charterer diligence and dispatch. The SiLccess, 7 Blatchf. 551; The 
Omrust, 1 Ben. 431. The expense of that delay, namely, the storagé 
and other expenses of the cargo during this time, should therefore be 
paid by the ship tp the charterer. 

3. In addition to the local expenses of storage, Latassa & Co. are, I 
think, entitled to the amount of the fall in the market price, if there was 
any fall, during the three weeks prededing the date of arrivai in New 
York. Tbe liability of the vessel for the loss of & market during the 
period of négligent delay, after the goods bave been taken on board, has 
been often decided in the courts of this country. The Success, supra; The 
GUy of Dublin, 1 Ben. 4.6; The Golden Rule,d Fed. Rep. 334; Pagre v. 
Munro, 1 Holmes, 233; Desty, Shipp. & Adm. § 256. I see no reason 
why the same rule should not be appliod, though the delay arose before 
the cargo was shipped, where the delay was voluntary, and arose in the 
course of the voyage contracted by the charter, and after it had been en- 
tered upon. The oharterers assuredly had the right to count upon the 
ship's proceeding to Oran, pursuant to orders, with reasonable dispatch, 
as it was her duty to do. No notice was given to them of her inability 
to proceed, nor was there any proposai to give up the performance of the 
rest of the voyage. The charterers were in daily expectation of her ar- 
rivai at Oran; and, so fer as her delay in leaving Castellamare arose froiii 
the fault of the owners, there is no reason why the conséquent loss, should 
be borne bythe charterers. Their loading her with a return cargo when 
she did arrive at Oran was no waiver of their right of action which had 
already accrùed to them for the breach of the ship's légal duty of dis- 
patch in fulfiUing her charter engagements. The case of The Parana, 
2 Prob. DiVi 118, and of Olhsen v. Drummond, 2 Chit. 705, do nQt seem 
to me applicable hère. The period of unjustifiable delay, as I find frwm 
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the proofs, îs three weeks. The bark is not entitled to offset againsf this 
her quick tun of 8 days. There is no knowing but thaï she might hâve 
made the same run had she left' CastelJamare when she ought to bave 
left. Having delayed unjustifiably three weeks at Castellamare, the con- 
tingencies of navigation cannot be taken into account. She must answer 
as for three weeks' expenses of the cargo at Oran, and for the fall in the 
market priée of the cargo, if there was any fall, during the three weeks 
before the bark arrived in New York. 

4. The évidence does not show that the bark did not take a full cargo. 
Ail was taken that was tendered at Oran, and the protest made by the 
charterer's agent at that time and place, though objecting to the previous 
delày, makes no complaint of her not taking a full cargo. The master 
says she was full, and the stevedore so certifies. The cargo was of the 
lightesti character. Much was necessarily left to the judgment of the 
master in regard to the quantity of ballast necessary; and, no objections 
being madé at the tinae when objections in other respects were made by 
protest, any complaint made afterwards on this score would be justly 
iooked upon with great suspicion, even if évidence- had been offered to 
sustain it. : 

5. By the law of this country the vessel has a lien upon the cargo for 
freighti This lien may be displaced by contract, or it may be waived; 
The Eddy, 6 Wall. 481, 494. An unqualified delivery of the cargo to 
the consignée without notice of any intent to retain the lien, is deemed 
a waiver. Baga of Linseed, 1 Black, 108; A Cargo of Brimstone, 8 Ben. 
45; WHcox v. Tons of CoçlI, 14 Fed. Rep. 49. But a delivery to a wharf- 
inger or a warehouseman on the consignee's sccount, accorapanied by a 
notice of lien, is no waiver; and the lien continues. In this case the ev^ 
idence shows that the delivery to the warehouse directed by the con- 
signée was eompleted about noon of the 17th; and that on the same day, 
about npon, a written notice of the ship's lien upon the cargo was served 
on the warehouseman. It is clear that there was no intent to make an 
unconditional delivery of the cargo; the contrary intent seems to me 
manifest. Even if the actual service of the notice were an hour or two 
after the last baie was delivered on the 17th, — which the évidence, how- 
ever, does not show, — so slight a delay as the mère fraction of a day in 
serving notice could not justly be deemed as indicative of any intent to 
make an unconditional delivery; aud the situation of the consignée, of 
the warehouseman, and of the goods, being unchanged, no waiver of the 
lien can be found. Bags of lAnseed, 1 ^\a,c^, \Q%i 

6. The charter stipulated for customary dispatch in unloading at 
New York. There is no strict proof of what is customary dispatch for 
Isuch a cargo. The treasury régulations of 1884, p. 92, art. 185, pre- 
seribe that if vessels of between 300 and 800 tons are not discharged in 
*12: workingdays, the custom-house officers may take possession. The 
pilrpose of this régulation is so différent from that of the charter requir- 
ing-unloadiug with customary dispatohj that the pflriod of 12 days, for 
vessels of so différent capaoities, and without référence to the kind of car* 
goeSjis nocriterionof what is "customary dispatch?' as between the par 
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ties to a charter. The arrivai was reported to the charterers on Febru - 
ary 5th. The chart«rers, on the 7th, directed the bark to a wharf, whicb 
she reached on the same day; but other vessels in the slip prevented her 
beginning to discharge until Monday, the 14th. She was then dis- 
charged, and the discharge was completed about noon of the 17th. No 
reasor is given for sending the vessel to a wharf where she was detained 
Bo long before she could commence discharging. Twenty-four hours after 
that, in addition to the two days after notice of arrivai, were certainly 
a reasonable and sufl&cient time, in the absence of further proof, to find a 
dock and bertli where the ship might commence her discharge. It does 
not appear that the discharge in four days after she began was through 
any unusual exertions. Four days' time must theref ore be taken as a 
reasonabk time for the actual discharge of this cargo. This leaves fiv© 
days for which the vessel is entitled to demurrage. There must be a 
decree, therefbre, in favor of the libelantin the first-named cause for the 
freight and for demurrage for five days, with interest and costs; and a 
decree in favor of the libelants in the second cause for the expense of 
storage of the cargo at Oran, with insurance, for three weeks, and for 
any fall in the market price during three weeks before its arrivai, with 
interest and coats; the latter decree to be offset against the former, and 
the stipulatûïs on either side to be held only for the différence. 



Beowm p. Certain Tons of CJoal, 
(JHêtriet Court, W. B. Miehigan, N. D. May 4, 1888.) 

1 Shippino — Cakeiaob of Qoods— Dbmubbagb. 

Libelant, the owner of three barges, one of them propelled by iteam, en- 
tered into an agreement for the transportation of certain coal at a âxed pric« 
per ton, the coal to be delivered at the port of discharge on board, and to be 
there unloaded within three days after its arrivai. There was no charter- 
party or contract of hiring in whole or in part, and the entire negotiations 
were in paroi. Bills of lading were af terwards made ont in the usual f orm, and 
transmitted in the ordinary course of business. Upon arrivai at port of dis- 
charge, the f acilities provided by consignées for unloading were so poor that 
only one barge could unload at a time, and about 11 days, including one Sun- 
day, were talien up in the discharge. Held, that the paroi agreement for a 
discharge in thrée days was superseded by the bill of ladinç, and tbat the con- 
signées were entitled to a reasonable time; that six days, including Sunday, 
was such reasonable time; and that demurrage should be allowed for the re- 
maining flve days. 

8. AdMIKALTT— JtTRISDICTION. 

A libel by the owner of three vessels constitnting "one ship" against the 
cargo for démarrage arising from unreasonable détention by the consignée 
at the port of discharge is within the admiralty Jurisdiction of the distric* 
court. 
B. Baub— Practicb. 

"Where the owner of the ship libeling the cargo for demurrage had knowl- 
edge of what had been done by the master, and had proceeded in récognition 
of it, it is too late for him to objéct to the authority of the master to exécuta 
the bill of lading under which the cargo was carried, on the ground that tii* 
bill was made in the home port 
v.34F.no.ll — 58 
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In Àdlïiirdty. 

George D. Van Dyke, foi lihelanL 

Bail & lîanscom, for claimant, 

Seveeens, J., (oraMy.) In the qase of Brown v. Certain Tons af Goal, 
Wallace being the claimant, the proeeeding was in admiralty, and the 
facts in oiitline were that the libelant, being the owner of certain vessels, 
three in number, entered into an agreement for the traifâportation of cer- 
tain coal, from Buffalo to Menominee, at a certain price per ton. The 
coal was to be delivered at the portof discharge on board; thatistosay, 
the expenses of the discharge were to be borne by the consignées. Some 
preliminary negotiations were had between the libelant and the other 
iparties to the transaction in regard to the transportation of this coal and 
certain inèidelitals of the tenus on which it shbuld be done. Afterwards 
the coal was laden, and bille of lading were made ont in the usual form, 
and were trànsmitted in the ordinary course of business. The vessels pro- 
eeeded to Menominee, and, on arriving there, the consignées had not pro- 
yided the facîlities for ttnloadiûg which it is claitued should hâve been 
prbvided, atid îd consequenee oniy one of the vessels could be unloaded at 
a time, and the vesséls had to take their turn at the dock at a single 
place of discharge, otie aftettbô other; and, of course, the détention 
would be such as would be necessary from unloading in that way. Ail 
of the vessels constituted substantiaUy one fleet; they were not only one 
fleet, but were, within the meaning of the term in the admiralty juris- 

, prudence, one ship; that is to say, one of them was a steam-barge, carry- 
ing a portion of the coal, and the ôthers were two barges that were in tow 
of the steanji-ba^ge. The. vçssels not being unloaded within the time 
when it was Claimed they sbtftild hâve been unloaded by the owner of the 
vessels, a claim for demurrage Yraa, put in, founded.upon the détention of 
the veasels beyûnd the time. when they should hâve been discharged, ànd 
the coal waâ libeled by the libelant, for thé purpose of enforcing bis 
çlaim foÇ: d^tïiuifrage. . , ,' , ', 

It is claimeid in the first placé, on the part of the claimant,— at least 
it was so clainiéd originally,—"thàt the case was not one of admiralty juris- 
diction; that the remedy coi:dd not be had in this wày, assuniing the 
facts to bé as alleged in the libel; but I bave no doubt whatever that it is 

'a proper (à^si^ for tiie admiralty jijrisdiction, and that the court hasauthor- 
ity to award'such remedy as the nature of the case requires. 

The principal controversy between the parties arose out of the ques- 
tion whethôf there was a preliminary contract which was in the nature 
of a charter^party, and which was therefore entitled. to stand independ- 
eûtly by i'tèélf,.'as attesting the terms and conditions of the agreement 
for transportation, or whether -^h&i liranspired is to be regarded as mère 
preliminary negotiation resting in paroi, and which was merged in or 
isuperséded' by the biîl of lading, Which «if course was in writing-, and 

, Whîcb'4ï is, c)!|iimed bytjfj^ ciaimârit operatèd tosupersede the original or 

i.preliminaryiSiegotiation ; between, tbe parties. Now, I bave no doùbt in 
this case that what transpired between the libelant and the other parties 
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to the transaction, by way of paroi, was sufficient to hâve constituted an 
agreement; that it was within the understanding of the parties, and there- 
fore one of the terms of the agreement, that this ooal should be unladen 
in three days from the arrivai of the vessels ; and that the consignées should 
take measures to hâve the coal unloaded within that time. But no 
charter-party was made, and I think it must hâve been intended that the 
terms and conditions of the contract should be embodied in the bill of 
lading. It is claimed by the libelant that, where there is a charter-party, 
or an agreement eqiiivalent to it, that that is the substance to be looked 
to as the agreement between the parties, and that the bill of lading is 
a merely formai document, issued by the master, and is not intended to 
coverthe ground of the charter-party. Now, in this case, if there had 
been a charter-party between the parties to the transaction, I should bave 
no doubt that the contention on the part of the libelant was correct, and 
that the charter-party must be looked to as indicating the agreement be- 
tween the parties; but where, as hère, there was nothing rising to the 
dignity of a charter-party, nothing partaking of its substance, form, and 
étFect, but the agreement, such as it was, between the parties, standing 
in paroi, I think that the bill of lading, which was ultimately made, 
must be regarded as superseding the preliminary arrangements of the par- 
ties, and that a différent rule would be applicable hère from that which 
would apply if the parties had entered into a charter-party, or other 
definite agreement intended as the équivalent thereof. And it is to be 
noted in this case, and is a matter of considérable importance in deter- 
mining this point, that the transaction between thèse parties did not hâve 
in contemplation the hiring or employment of vessels, or of any definite 
capacity of those vessels; the parties looked not so much to that as to 
the simple and only matter that they had in contemplation, which was 
the transportation of a certain quantity of coal from one place to another 
at an agreed price per ton. 

A question was raised by the libelant as to the authority of the master 
to exécute this bill of lading in the home port, — the port of the owner. 
There might be a doubt of that if it had stood without any ratification 
on the part of the libelant; but that biU of lading appears to hâve been 
acted upon by the libelant; certainly there is no évidence in the case that 
he ever repudiated it. It is clear that he must ha,ve known of the making 
of the bill of lading by the master; and thereforethe court holds, upon 
familiar principles of law, that it is too late now to claim that the master 
had no authority to sign the bill of lading, whether or not he would bave 
such authority if immédiate question had been made upon it. The^e- 
fore I hold against the libelant upon the proposition that the bill of lading 
does not supersede what had previously transpired between the parties. 
The bill of lading must be regarded as attesting the contract between the 
parties, and it is to be interpreted according tp its terms, including also 
what is reasonably implied in it; for it is a maxim of the law that what 
is fairly implied in a contract is as much a part ofit as though it were 
expressly written.; It was therefore a part of this contract that this un- 
loading should be done within a reasonable time. It being tne duty of 
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the consignée to unload thîs ffeight, it was his duty to provide the facili- 
ties for doing so. He was boiînd to promptitude and diligence. The 
measure of that diligence is to be estimated by the urgency of the case, 
by the circumstances surrounding the parties, by the loss and damage 
which would accrue to the owner of valuable vessels by détention during 
the earning season of the year; and the circumstances in this case re- 
quired that the consignée should exercise promptitude and a hig degree 
of diligence in unloading thèse vessels. I think it was fairly witliin the 
expectation of the parties, and fairly within the obligations of the con- 
signée, to provide means of unloading two of thèse vessels, at least, at a 
time. Ali that transpired betweèn the parties seems to hâve indicàted 
that that was the reasonable expectation which they had. Instead of 
that, only one of the vessels could be unloaded at a time by the means 
furnished by the consignée. The dock was incumbered with a quantity 
of material, of lumber, which lay between the coal-bins and the front of 
the dock; àhd I am satisfied from the évidence that the consignée did 
not procure the necessary help. He refuSed to pay — whether jusÙy or 
unjustly, I do not know — the price that was charged by the laborérs in 
that vicinity for unloading a vessel; he higgled over a little différence 
of 10 cents an hour to those employés, and permitted the vessels to lie 
there until he could coerce the employés to accept 40 cents instead of 50 
cents an hour, thereby attempting to save to himself a mère pittance, 
while subjecting the other parties to serions loss and damage. It is there- 
fore held that, in this case, as a matter of fact, the consignée did not use 
reasonable diligence. 

As I hâve stated, it was fairly to be expected that the vessels should 
hâve been unloading at least two of them at the same time. This would 
bave required the détention of the third in the mean time, and the dé- 
tention ôf the two while the ihird was unloading. Upon the évidence, in 
my opinion, five days was sufficient for unloading, with reasonable dili- 
gence on the part of the consignée. Inasmuch , however , as the court holds 
that there was no contract for three days, in which case Sunday would 
hâve been included, tho intervening Sunday must, upon the factsfound, 
and the law as held, be also allowed, which would make six days from 
the time of the arrivai of the vessels until the expiration of a reasonable 
time for unloading. This would leave five days for which demurrage 
would be allowed. The damage from demurrage per day appears to be 
as claimed by the libelant, and it is not unreasonable, I think, in view 
of the évidence in tlie case, — $21 1 .58 . That sum is allowed. The libel- 
ant is entitled to a decree for five days at $211.58 per day, amountiug 
to $1,057.90, and interest at 6 per cent, from the date of the filing of the 
libel, and costs, except, of course, such as were paid on the opening of 
the default. 

It may be that the libel should be amended in some particulars. The 
proctor for the libelaat may exercise his discrétion about that. Leave 
will be given to amend the libel, if counsel be so advised, so as to claim 
demurrage for détention beyond a reasonable time, instead offounding 
the claim for demurrage upon the agreement to discharge in three days. 
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Ail that remains will be simply the computation of the interest upon 
the sum stated, which may be done by the clerk when the decree is en- 
tered. 



Levech V. A Cargo of Wooden Posts.' 

{District Court, E. D. New York. April U, 1888.) 

DbMUBBAGB — BURDBN op Pboop. 

On the évidence, Mld, that the delay claimed by the vessel against the cargo- 
owner Lad not been made out. and the llbel shoald be dismissed. 

In Admiralty. 

The canal-boat Martha E. Loomis brought a cargo of posts from East 
Haddam, Conn., to New York, and the libel claimed that the vessel was 
delayed after arrivai in New York by the fault of the consignées. It 
also claimed damage to the boat from floating ice through the fault of 
the shipper, which latter claim the answer averred had been settled. 
The claimant asserted that the boat had been sent at once to a proper 
dock, and that the delay arose from the slowness and absences of the 
mastér, and from the faot that he negligently discharged a part of the 
cargo at the wrong place. 

FeW S. Carter, for libelant. ' 

Charles Murray, for claimant. 

Benedict, J. The settlement made between Goodrich and the mas- 
tér of the vessel left no claim enforceable except the claim for delay in the 
unloading of the vessel, which occurred after that settlement. In regard 
to the claim of a lien upon the cargo for the delay which occurred in un- 
loading the posts, both at Schuyler's dock and at Walkbout, the évi- 
dence fails to prove that the delay was caused by fault on the part of the 
owner of the posts, or of the persons to whom the posts had been sold. 
The burden is upon the libelant to prove a fault causing the delay. 
This bas not been done. Libel dismissed. 

'Repo];ted by Edward G. Benedict, Esq., of the New York bar. 
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De Lelle V. The Atalanta.* 
(Dùtrieit Court, 8. D. New York. April 80, 1888.) 

1. Shippinq — LiABiLiTY POB ToBT— Stbamees Raisinq Swblls. 

In plying about rivers and harbors, steamers raising heavy swells must give 
heed to the présence of other boats following their legitimate business, and 
bIow or stop to àvoid damaging the làttér by such swells. ' 

2. Samb— Notice of Dephct. 

Masters of old and weak boats are bound to take corresponding précautions 
to give notice to others of the need of spécial caution in dealing with them. 
8. Same — UaiiIAOBS. 

It, appeared that libelant's caual-boat was injured through being thrown 
against a dock by the swells from the yacht A., but it also appeared that the 
canal-boàt was old and weak, and was hence damaged inore than a boat in 
ordinary condition would hâve been. Held, that libelaut ahould recover ha'f 
his damages only. ' 

In Admiralty. Libel for damages. 

HylaTid & Zabriahie, îor \\hûwa.i. 

Vanderpod, Oreen, Gwning and Goodvnn, for claimant. 

Brown, J. The libel waa filed for damages oaused to the libelant's 
canal-boat Wm. E. Cleary, while she was discharging brick at the City 
dock, Yonkers, through the suction aud swell çaused bythe steam-yacht 
Atalanta in passing down the North river. The évidence shows that the 
yacht was going al the rate of a little less than 14 kuots; that the tide 
was fiood, and within about an hour of high water; that her waves are 
about the same as those of the largest steamers that go up the North river; 
that she passed about half a mile from the shore; that she was in the 
habit of dowing when she received any signal frorn the dock indicating 
that avesselwas there unloading; that npon theniorning in question she 
did not slow, no signais being heard; that though the libelant's Unes 
were loose, the rebound of the waves after the; first suction thrust the 
canal-boat with such force against the dock as to snap two of her deck 
bçams and her keelson. , There is slighl testiniony that a signal whistle 
was sounded from the dock, but asit was not heard, I am not satisfied 
on this point. But the libelant's boçit, while unloading, was in plain 
sight of the Atalanta as she came down. The libelant's boat was some 
14 years old, and was no doubt in a feeble condition. It was neyerthe- 
less useful to him, and he had the right to make use of her, subject to 
the ordinary risks of navigation. The heavy swells from steamers that 
make waves from one to three feet high are not, however, such ordinary 
incidents of navigation as boats are bound to take the risk of, whether 
large or small, new or old. On the contrary, it bas been the settled law 
since the use of steamers in navigation, that, in plying about rivers and 
harbors where their swell and suction are likely to produce injury to other 
craft following their legitimate business, steamers must give heed to their 
présence, and by slowing, or stopping the engine temporarily, as the case 

>Eeported by Edward G. Benedict, Esq., of the New York bar. 
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may be, avoid doing them unnecessary damage. Aa the libelant's boat 
was plainly in sight, it was the duty of the Atalanta to hâve slowed in 
passing. I do not think, however, that a canal-boat in ordinary condi- 
tion would hâve sustained as mnch damage as was proved in this case, 
from a steamer at such a distance from the dock. I hâve constantly held 
that the masters of old aud weak boats are bound to take corresponding 
précautions to give such notice to others as is practicable of the need of 
any spécial caution. There was spécial need in the présent caseofa 
signal by whistle to passing steamers to make sure that her présence and 
the spécial need of caution were not unheeded. I allow the Gleary , there- 
fore, for one-half her damages, and interest, the sum of $40, with costs. 



The Pomona.* 

The Josk B. Moee. 

Oablisle et al. v. The Pomona. 

Kebb V. The José £. Moke. 

[District Court, E. D. Nea York. Âpril 6, 1888.) 

CotiiiBibii— Bbtwebn Stbam and Sail— Mistake of Whbelsmah. 

As a barkentine and a steamer were approaching, and before they were ao 
near as to reqnire or justify a change oi coursé on ths part of the sailins ves- 
sel, the master of the latter orderea the wheel starboarded, which woulahave 
canried her îurther from the course of the steamer. By a mistake of the 
wheelsmah the helm was ported, and the barkentine thus thrown in the course 
of the steamer. Held, that tbe sailing Tessél Was atone respohsîble for the 
collision. 

In Admiralty. 

The collision in this case happened on the nîght of Deceraber 6, 1885, 
in the Atlantic océan, in the neighborhood of Bamegat. The barkentine, 
bound from Matanzas to New York, was on a N. E. by N. course, and 
the steam-ship, from New York to Jamaica, was moving slowly S. W. by 
W. i W. The steam-ship alleged that she first saw both lights of the 
barkentine, and thereafter the green light disappeared, and the collision 
foUowed shortly after; the steamer striking the sailing vessel on her port 
bow. Cross-libels were filed for the damage. 

Owen & Gray, for the barkentine. 

Wing, Skoudy de Putnam, for the steam-ship. 

Bekedict, J. I think it plain that the cause of the collision in ques- 
tion in thèse two cases was a change of course by the sailing vessel 
when near the approaching steamer. The évidence proves that, as the 

> Eeported by Edward G. Benedict, Esq., of the New York bar. 
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vessels approachèd each other, the master of the sailing veasel ordered his 
whëelsman to starboard the wheel, and that, instead of starboarding, the 
wheelsman ported. At that tirae the vessel was going from seven to 
eight knots an hour. She was a quick-steering vessel, and at that speed 
would answer very quickly. . The resuit of the wheelsman's mistake was 
that the sailing vessel was thrown.in the course of the steamer when it 
was too late to avoid her. This pôrting of the helm on the part of the 
sailing vessel was not caused by the action of the steamer, but by a mis- 
take by the wheelsman as to the order given by the master. This is not, 
therefore, the case of a collision resulting from a wrong order given to the 
wheelsman, Under the excitement produced bj the fault of a steamer in 
approaching so near as to justify alarm. Hère was a case of disobedience 
of an order given by the master of the sailing vessel. The disobedience, 
it is true, arose out of a misunderstanding of the order by the wheelsman, 
but still it was neglect to obey the order given, and a collision so caused 
must be held to hâve been caused by the fault of the sailing vessel in 
changing her course. Moreover, the testimony seems to show that the 
giving of the order to starboard was a fault on the part of the master, 
for, according to the testimony of the master as well as that of the wheels- 
man of the barkentine, when the order was given, the steamer was not 
so near as to require or justify a change of course on the part of the sailing 
vessel. It may be that the ordér given cannot be held to hâve caused 
the collision, because the*order,.if obeyed, would hâve carried the sail- 
ing vessel further away from the course of the steamer. But the order 
gave opportunity for Ûie mistake that arose, and in that way remotely 
contributed Ip, the disaster, of which the immédiate cause was porting on 
the part of the sailing vessel, ^hén it was her duty to hold her course. 
The libel of Carlisle and others against the Pomona must therefore be 
disniissed with costs, and in thé case of Kerr v.The José E, More the li- 
belant muBt recover his damages, and with costs. 
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CoFFiN et (d. V. The Osceola.* 

(DMriet Court, E. D. Ifm York. April 9, 1888.) 

1. CoiiMsioN— Damages— DBMtmHAGE. 

Demurrage may be recovered forthe détention of a bôat while undergoîng 
repaira rendered necessary by collision, though it ajjpears that thé work that 
the injured boat would bave done but for the collision was doue by another 
boat owned by libelants, and which was at the time without other employ- 
ment. 
â. Same— Peemanbnt Dépréciation. 

No additional allowance should be made for permanent dépréciation as a 
resuit of a coliision without positive proof of such dépréciation. 

In Admiralty. On exceptions to commissioner's report. 
Edward H. Hobbs, for libelants. 
Oarpmter & Mosher, for claimant. 

Bbnedict, J. The exceptions in this case cover two questions which 
deserve attention: First, whetlier the libelants can recover demurrage 
for the détention of their boat while undergoing repairs, when it appears 
that the work that the injured boat would hâve done but for the collision 
was done by another boat owned by the libelants, and which was at the 
time without other employment. The commissioner allowed demurrage, 
and I think he was right. It is true that this is not like the cases of 
The Oayuga,! Ben. 171, and The Favorita, là. 30, — an action for déten- 
tion of a ferry-boat, — but it is wjthin the principle of those cases. The 
next question iswhether the libelants should hâve been allowed for per- 
manent dépréciation. The testimony certainly indicates that for some 
reason or other the boat was not as available after the repairs as she was 
before the collision, but it does not appear to me to be sufficiently cer- 
tain to justify the allowance of any additional sum as damages caused 
by the collision. It is hardly a case where întrinsic and inévitable dim- 
inution of value is shown to hâve resulted from the collision beCause 
it was not possible to make complète repairs. 

'Reporte^ by Edward G. Benedlot, £sq., of the Kew York bar. 
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The New York.* , 

Bârbett et al. v, The New Yoek. 

HuMPHÈEYS et al. v. Samb. 

(IHttrici Court, M. D. Neip. York. April 9, 1888.) 

Salvagb— Vbssei, AT Dock— FiRB— Compensation. 

The steam-ship New York, loaded with cotton and other goods, lay on ths 
upper side of the Morgan Line pier, on the occasion of the breaking out of flre 
on that pier in February, 1887. ;Tlie flre spread along the pier witîi remarka- 
ble rapidity, and threatened the New York, which had no stéam iip, and côuld 
not get away by her own motive power. The tug Jason, which was near the 
slip when thé flfe broke out, and the tug Goodwin, which had laid up for the 
night in the slip, took hold of the New York, and towed her out into the 
Btream, accompliahing the service in about an hour. The New York wag en- 
tirely unharmed. Other tugs which mîght hâve performed the servjce were 
in the viclnity when the flre broke out. The value of tbe New York and 
cargo was some $488,000. Held, th^it^eaçh tug should be awarded $3,000 as 
salvage. 

In Admiralty. Libel for salvage. 
Fïïigf, jSAourfi/ <fc -Putmam, for Barrett and others. 
Carpenter & Mosher, for Humphrieys and others. 
: Chas. H. Tweed &nà É.I). Bénedid, for the New York. 

Benedict, J. This îs oiie of several actions for salvage instituted in 
this court to recover for services rebdered On tliie occasion of the disas- 
trous fire that occurred at the pier of the Morgan Line of steamers in 
the North river, on the 28th day of February, 1887. The fire seems to 
hâve broken out on a lighter lyihg at the ehd of pier 37. On the south 
side of that pier lay the steamer Lohè Star; on the north side of that 
pier lay the vessel heré proceôded àgàinst, the steamer New York, with 
a full cargo pn board , consisting of cotton, wine, and other goods. When 
the fire broke oiit a strong wibd Was blowing frofli the north-west, ih fact, 
a gale. Pier 37 was covered by à shed,thè front doors of which were 
open, and which v?as fuUof cotton, piled 20 feet high, The conséquence 
was that the fire, fanned by the gale, sprëad with greàt rapidity up the 
pier, so that not only the cotton in the shed, but alsothe shed, the pier, 
and the Lone Star herself were consumed. The fire came so fast as to 
drive the firemen off the pier, and compel them to take refuge on a tug. 
According to one wituess, it came up the pier towards the New York 
nearly as fast as a man could walk. When the fire broke out the steam- 
tug Jason, seeing it, at once turned back from her course, and pushed 
into the slip for the purpose of towing the New York away from the 
burning pier. The master of the steam-ship haiied her, as she came 
near, to take a line from the steamer, which was promptly donc. The 
Goodwin, a more powerful tug, had laid up for the night in that slip, 

«Reported by Edward (J. Benedict, Esq., of the New York bar. 
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and when hér engineer carde dôwn toher at 6 o'clock in the morning the 
fire was then burning. Thé master of the tug was not there. The en- 
gineer of tbe Goodwin at once took charge of her, put the fireinan m 
chargé of the engine, cast off the Unes, and moved np the slip to the re- 
lief of the New York. As shè passed up the slip she met the Jason com- 
ing in. When the Jason took a line from the New York, the Goodwin 
swungaround and took a line from the Jason, and both thèse tugs in 
this way qûickly towed the New York ont of the slip to a place of safety 
in Hoboken. The service was performed so promptly that the steamer 
sustained nô damage whatever. Neither of thèse tugs would hâve been 
able to tow the New York tàone under the circurastances. At the time 
thèse two tugs towed the New York out of the slip, the lighter Hope, 
loaded mÛx cotton, and on fire, was crossing the slip, scattering sparks 
plentifully. The tugs, however, escaped injury from her, except, per- 
haps, a slight scorching. When the tugs struck the tide the Jason took 
a list to port, and the ship moving out came against her, so that for a 
moment she was in péril of being capsized. This péril was also escapèd 
without injury. For the services so rendered each of the tugs mentioned 
claims salvage compensation. That they are entitled to salvage is not 
disputed, but a great différence exista as to the sum proper to be awarded. 
This différence seems to arise from a differetoce in the estimation of the 
péril to which the steamer was exposéd. There is no disputing that 
where the steamer lay she was in danger of being destroyed by fire. 
Neither is there any room for doubt that her only way of escape from 
destruction by fire was by being removed from the burning pier. The 
fire départaient could do nothing. The firemen were driven from the 
pier by the fire. The steamer could not be saved by water. She had 
no steàm-power. Her removal from the pier by tugs was the neces- 
sity of the occasion. The naaster of the steamer has endeavored to make 
it appéar that, if he had failed to obtain tugs, he could hâve warped 
the steamer to a place of safety. I do not doubt that if he could hâve 
warped the steamer across the slip he would hâve done so in the absence 
of tugs, but the évidence satisfies me that the steamer could not hâve 
been warped away from the pier in time. No boat was présent ready to 
run a line to the opposite pier. It was impossible for a man to carry a 
line around by the bulk-head, and I conceive it to be certain that steam- 
tugs were the only instruments by which it was possible for the steamer 
to be saved. 

A more serions question of fact, and one which mustlargelyaffect the 
amount of the award, is whether the two tugs that saved the steamer 
were the only tugs présent able and willing to render the service. On 
the part of the libelants the contention is that, when the Jason arrived 
on the ground, there were tugs about the mouth of the slip, but none of 
thèse dared to go into the slip. It is therefore insisted that but for the 
services rendered by thèse two tugs that did dare, the steamer would 
certainly hâve been destroyed. The évidence no doubt proves that other 
tugs arrived off the slip befoïe the Jason did, and that no tugs save the 
Jason and the Goodwin went to the aid of the steamer. But the evi- 
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dence also proves that neither the Jason nor the Goodwîn încur/ed any 
serious danger in going to the aid of the steamer. It therefore seems 
reasonable to attribute the failure of other tugs to go intp the slip to soine 
other cause than fear of .danger. In the absence of any danger in the 
undertaking, it may be properly inferred that if the Jaspn and the Good- 
win had not gone to the assistance of the steamer when they did, other 
tugs then at the mouth of the slip would bave done so. The importance 
of the façt of the présence of other tugs able to render assistance to ves- 
sels in danger of burning at the piers, in deterniining the extent of the 
péril, is pointed out in the case of The Indiana, 22 Fed. Rep. 926. Of 
course, the degree of importance to be attached to that fact must vary 
with the circumstances. It is of less importance in this case than in 
spme, because in this case the fury of the fire, and the rapidity of its 
approachî made the question of securing the relief by tugs one of min- 
utes. Not only was it necessary that tugs should get a Une to the 
steamer, but that this should be done in time to enable the fasts which 
held the steamer to the pier to be cast off by those on board before they 
were driven ashore by the flames, as they were certain to be, unless the 
vessel was immediately removed. Delay would hâve kept the steamer 
at the pier, and there she would hâve been for the most part destroyed. 
Such was the fate of the steamer Lone Star, on the other side of the pier. 
The New York was not in as immédiate danger as the Lone Star, be- 
cause the Lone Star was near the place where the fire broke out, and the 
wind blew the flames more directly upon her. Still, the position of the 
New York, conceded by theclaimantsto be one of serious péril, was, in my 
opinion, one of very great péril ; but it was not one where destruction would 
certainly hâve resulted from the absence of the libelant tugs, for the reason 
that there was a chance of her being relieved by the other tugs then at 
the mouth of the slip. One of thèse tugs did go in, and tow out ahead 
of the New York the lighter that lay at the pier between the New York 
and the end; pf the pier. Owing to the need of dispatch, the présence 
of thèse two tugs con tribu ted in a large degree to save the steamer un- 
hurt, but I.am unable to find as a fact that if they had been absent the 
steamer would hâve burned. This conclusion in regard to the péril from 
which the steamer was rescued by thèse tugs, of course, goes to reduce 
the amount of salvage proper to be awarded for their services. 

Of the cases cited by the claimants in support of their contention that 
$1,000 is a sufficient réward for both thèse tugs, it is sufficient to notice 
the case of The GaUego, 30 Fed. Rep. 271 . That is a case where the same 
owners who are claimants hère were there the salvors, and were awarded 
by this court the sum of $25,000 for taking the Gallego into Havana. 
That case does not seem to me authority in support of an award of $1 ,000 
in a case like this. One important différence between the two cases is the 
extent of the péril. The fierce flames on the pier, approaching the New 
York nearly as fast as a man could, walk, hâve no parallel in the case of 
the Gallego. The Gallego, if not fallen in with, would in aU human 
probability hâve been lost; but she had a reasonable chance of being 
feUen in with, The chance open to the New York was for a few mo- 
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nients only . In those few moments fortunately thèse two tuf;s appeai;ed. 
and by their exertions property valued at $4S3,000 was saved from the 
danger of substantial and immédiate destruction. The libelants in sup- 
port of their contention that 4 per cent, or $17,320 should be awarded, 
cite the case of The Tees, 1 Lush. 505, where £1,000 was awarded to a 
tug for hauling a buming vessel valued at £12,350 ont of a dock into 
the river, and to a place of safety, at some risk of life. But the report 
of the case of T%e Tees is too meager to entitle it to be cited as authority 
for awarding $17,320 in this case. The extent of daring displayed in 
the case of Uie Tees is not stated, nor can the extent of the péril be as- 
certained from the report. Indeed, cases of salvage can be seldom com- 
pared with advanlage. It is the aim of this court, in ail cases of saving 
vessels from fire at the piers, to give such rewards as will insure on such 
occasions the most prompt, energetic, and daring effort of those who 
hâve it in their power to fumish aid and succor. With that in view, 
taking into considération the ordinary character of the services rendered 
by the tugs, and the short time occupied; considering also the prompt- 
ness displayed, and the success attained; and mindful of the large value 
of the property saved, and the extent of the péril to which it was ex- 
posed; and observing that, although the sum earned by those tugs by 
this hour's labor will be very many times greater than the sum they 
would hâve charged for the same labor rendered in ordinary towing, 
their services saved the owners of the steamer from what might other- 
wise hâve been a very large loss, I award to each of the tugs the sum 
of «2,000. 



The Angeline Andeeson.' 
Ross et al. v. The Angeline Andeeson. 

Same v. Bat.^s of Cotton. 
(District Court, E. D, New York. April 7, 1888.) 

. SaIiVage— AbandOnmbnt oJ Sbevice— Loss op Claim. 

On the occasion of the flre at the Morgan Line pier, New York, in Febru- 
ary. 1887, two tugs took hold of the lighter Angeline Andersen, which had 
been lying near the pier, loaded with cotton, and which had taken flre. The 
tugs took the lighter as far as the mouth of the slip, where in some way she 
got adrif t from them. The tugs paid no f urther attention to her, but devoted 
their whole attention to the buming steam-ship Lone Star. The lighter 
drifted into the slip above, where the fire department played water upon her, 
and other tugs took her to Hoboken, where the flre was flnally extinguished. 
Held, that the tugs lost ail right to claim salvàge compensation by abandoning 
the lighter when the hawser parted, thereby leaving her to drift into a posi- 
tion of greater péril than she was in at the place whence she was taken. 

: Sami!— Failubb. 

Success is a necessary élément in a claim for salvage. 

'Reported by Edward G. Benediot, Esq,., of the New York bar. 
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'^te 'Admiralty. Lîbéls for salvage. ' Thero were two sepaïate Suits: 
oie iigàîtost thè lightér, and thèiother against the cotton which èbmpôsed 
hef cargo ai thë time of tbe firé. 

Bmiédîct, Tàfi <& Benediet, iotlïhël&nis. 

Jidicùn B. Skope, for claimants. 

Benedict, J. Thèse are actions to recover of the lîghter Angèline An- 
derson and her cargo of cotton a salvage compensation for the services of 
the tiig^ Margaret Sandford and the Harry Roussel, in towirig the An- 
gèline Anderaôn, on the occasion of the are which occurred in the month 
of February, 1887, when the piet of the Morgati Line was burned. It 
is suflBicient, Without stating particularly the services perfortoed by thèse 
two tug9 iïi gëtting the lighter to the mouth of the place where she was 
when she caught on fire, to say that there is no disputing the fact that, 
after the lighter had reached thë toouth of the slip, she in some way got 
adrift from the tugs; that aftter the parting of the hawser to the lighter 
the tugs devoted ail their attention to the steamer Lone Star, and paid 
no further attention to the lighter, which thereafter drifted into the,slip 
above. There the fire department played water upon her for some time, 
and the tug-boats Indian and Exceîsior came and took her to Hoboken, 
where thèse two last-mentioned tug-boats, with their crews, and with 
100 men from on shore, and a barge, were occupied until the foUowing 
night in extinguishing the fire. Whatever may hâve been the value of 
the services of the libelant in connection with this lighter, they, in my 
opinion, lost ail right to claim salvage compensation therefor by aban- 
doning the lighter when the hawser parted, thereby leaving her adrift 
in a position of greater péril than she was in at the place from where she 
was taken. The only excuse made in behalf of the tugs is that it was 
no fault of theirs that the hawser to the lighter parted; and that, having 
the steam-ship Lone Star in tow at the same time, they were justified, 
by the necessity df caring for the steam-ship, in leaving the lighter to 
be cared for by the other tugs. But although it may hâve been no fault 
on the part of the tugs that the hawser to the lighter parted, it was their 
misfortune, for it severed completely the connection between them and 
the lighter, and left the lighter to dépend upon other àûd diSerent sal- 
vors for safety. Success is a necessary élément in a daim for salvage. 
In this case the two tugs wholly failed of success, and for that reason 
they are not entitled to a salvage reward. Let the libel be dismissed, 
with costfi. 
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The Edith. 

IDUiriet Court, 8. D. Qeorgia, E. D. March 24, 1888.) 

Sbambn— "Wages— Enforcbment ik Admiraitt— Vessbi. ni Custodt of Statb 
COtjbt. 

The district court will refuse a motion to dismiss a libel on a boat for sea- 
men's wages, based upon the ground that tbe boat is in the custody of a state 
court under a former levy, where it appears that such levy was upon a half 
interest only; but will stay proceedings until the termination of litigation in 
the State court, and will give notice at the sherifl's sale of the libelants' daim 
for wages. 

In Admiralty. On motion to dismiss levy. 
Dv, Bignon & Fi-cuder, for the motion. . 
Isaac Beckett, contra. 

Spbeb, J» The steam-boat Edith was levied on by the sheriff of the 
state court for a debt against a part owner. She was sold, and the one- 
hdf inteifest of the debtor bought by Prazier, Snbsequently, she was 
again levied upon under an exécution for costs against the original own- 
ers, but Prazier's interest was not levied on. The marshal thereafter, 
with a proceeding in this court for wages of the seamen, levied upon the 
entire'boat, tackle, apparel, etc. The motion is to dismiss this levy, 
upon the ground that the boat was in the custody of the officers of the 
state court. 

The question whether a lien for seamen's wages may be enforced in 
the admiralty court against a vessel notwithstanding she may be under 
arrest in the state court, if an open question, bas been, upon principle 
and authority, answered in the affirmative. It is true, however, that a 
majority of the suprême court of the United States bave held otherwise. 
Taylor v. Oarryl, 20 How, 583: 2 Pars. Mar. Law, 522, and authorities 
cited. It will be profitable to the student of admiralty law to read the 
citations upon the topic, made by this copions and lucid text writer. 
But in this case there is a one-half interest to which the lien of the state 
judgment does notattach; nevertheless, the entire vessel is in the hands 
of the sheriflF. Now, the elastic powers of admiralty will enable this 
court to respect the prior seizure by the state officiais, and, at the same 
time, protect the seamen's demands for wages. With this two-fold pur- 
pose in view, it is ordered that the motion to dismiss the levy be refused 
and overruled, but that the marshal will proceed no further therewith 
until the termination of the litigation in the state court. Ordered fur- 
ther that the marshal give notice to ail purchasers at the sherifPs sale 
that the steam-boat Edith will be subject to the libelants' daim for wages, 
Bo soon as the jurisdiction of this court can be made effective, and that 
ail proceedings in this cause be staid until the further order of the court. 
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Howard d aï. «. The Rose and CARao.* 

{DUtriel Court, È. D. Neu) Tork. April 7; 1888.) 

#ÀiTAOK— Compensation— Tbndbb—Costs. 

Where the tug-boat M. took the barge R. into the stream on the occasion of 
the breaking eut of a flré on the Morgan Line pier in February, 1887, and 
therèaf ter the claimant of the barge made a tender of $70 in payment of such 
salvage service, which tender was refused, and thia suit begun, it was held 
that such tender was sufflclent, and ihould bave been accepted, and that the 
tug should not recover the taxable costs which had accrued aince the âlingof 
the answer. 

In Admiralty. Libel for salvt^e. 
Alexander & Ash, for libelanta. 
Jtdian B. Shope, for claimauts. 

Benedict, J. Thîs is an action against a cargo of cotton on board the 
lighter Rose, to lecover salvage compensation for the services of the tug 
Egbert Myers in towing the lighter Rose and her cargo ont of the slip 
between piers 37 and 38 on the occasion of the are on the moming of 
February 28, 1887, which destroyed pier 37. The daimants, in their 
answer, made a tender of $70. Thia tender, in my opinion, waâ suffî- 
cient, and ought to bave been accepted. Let adeçree beentered in favor 
of the libelants for the sum of $70, less the amount of taxable costs whicb 
hâve accrued since the ôling of the answer. 

'B^ported by Bdward Q. Benediot, Esq., of the New York bar. 
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